
 

VII 

 

Table of Contents 
 

 

 

 

 

Capsule Summary ............................................................................................................... 1 

Perspective ......................................................................................................................... 97 

Chapter I. Contracts for the Sale of Land ................................................................. 101 
A. The Statute of Frauds ................................................................................................. 103 

1. Requirement of a Writing or Record .................................................................. 103 
2. Admission of Contract’s Existence ..................................................................... 104 
3. Multiple Records ................................................................................................. 104 
4. Record Need Not Be a Contract ......................................................................... 104 
5. Consequences of a Lack of a Record .................................................................. 104 
6. Elements Which the Record Must Contain ....................................................... 105 
7. The Signature ...................................................................................................... 105 

B. Rescission and Modification ....................................................................................... 106 
1. Oral Rescissions .................................................................................................. 106 
2. Oral Modifications............................................................................................... 106 
3. Enforcing Oral Modifications by Estoppel......................................................... 106 

C. The Part Performance Doctrine ................................................................................. 107 
1. Acts of Part Performance .................................................................................... 107 
2. Which Acts Are Required? .................................................................................. 108 
3. Rationales for Part Performance ....................................................................... 108 

a. The Evidentiary Rationale ......................................................................... 108 
b. Estoppel ....................................................................................................... 108 
c. Mixing the Two Theories ............................................................................ 108 
d. Which Party Can Use Part Performance? ................................................. 109 
e. Enforcement in Equity Only ....................................................................... 109 
f. Standard of Proof ........................................................................................ 110 

D. Remedies for Breach of a Real Estate Contract ........................................................ 110 
1. Expectation or “Loss of Bargain” Damages ....................................................... 110 

a. Events Occurring After the Breach............................................................ 110 
b. Good Faith Failure of Title ......................................................................... 111 

1) Bad Faith ............................................................................................. 111 
2) Origin and Development of the Rule Limiting Damages ................. 111 

c. Damages for Partial Breach ....................................................................... 111 
1) Measure of Damages or Abatement ................................................... 111 
2) Sales in Gross ...................................................................................... 112 

2. Consequential or “Special” Damages ................................................................. 112 
a. Expenditures in Reliance on the Contract ................................................ 112 
b. Lost Profits .................................................................................................. 112 
c. Increased Interest Expense ........................................................................ 113 



VIII TABLE OF CONTENTS 

  

 

 

 

3. Liquidated Damages and Retention of Deposit................................................. 113 
a. Liquidated Damages or Forfeiture? ........................................................... 113 
b. Preclusion of Other Remedies .................................................................... 114 

1) Preclusion of Damages ........................................................................ 114 
2) Preclusion of Specific Performance .................................................... 115 

4. Specific Performance ........................................................................................... 115 
a. Rationale—Property Unique ...................................................................... 115 
b. Circumstances Under Which Specific Performance Is Unavailable ........ 116 

1) Seller Lacks Ability to Perform .......................................................... 116 
2) Contrary Contract Language .............................................................. 116 
3) Property Being Purchased for Resale ................................................ 116 

c. Fairness and Vagueness ............................................................................. 117 
d. Damages in Addition to Specific Performance .......................................... 117 

5. Vendor’s Lien ....................................................................................................... 118 
a. Before Closing .............................................................................................. 118 
b. After Closing ................................................................................................ 118 
c. Enforcement ................................................................................................. 118 
d. Rights of Bona Fide Purchasers ................................................................. 118 

6. Restitution ........................................................................................................... 119 
a. Relationship to Rescission .......................................................................... 119 
b. Restitution Is a Mutual Remedy ................................................................ 119 

7. Vendee’s Lien ....................................................................................................... 120 
E. Time of Performance ................................................................................................... 120 

1. Time of the Essence ............................................................................................ 120 
2. Duties and Remedies If Time Is Not of the Essence ......................................... 121 
3. Duties and Remedies If Time Is of the Essence ................................................ 121 
4. Notice Making Time of the Essence ................................................................... 121 
5. Waivers of Strict Timely Performance ............................................................... 121 

F. Conditions in Realty Sales Contracts ........................................................................ 122 
1. Precedent and Concurrent Conditions ............................................................... 122 
2. Waiver of Conditions ........................................................................................... 122 
3. Concurrent Conditions and Tender ................................................................... 123 
4. Circumstances Excusing Tender ........................................................................ 123 

G. Quality of Title ............................................................................................................ 124 
1. Marketable Title .................................................................................................. 124 
2. Types of Title Defects .......................................................................................... 124 

a. Flaws in the Chain of Ownership ............................................................... 124 
b. Encumbrances ............................................................................................. 124 
c. Actions Depriving the Seller of Title .......................................................... 125 
d. Reasonable Threat of Litigation ................................................................. 125 
e. Lack of Access .............................................................................................. 125 
f. Encroachments ............................................................................................ 125 
g. Ordinances and Violations of Ordinances ................................................. 125 

3. Timing of Marketable Title ................................................................................ 126 
4. Merger .................................................................................................................. 126 
5. Relation of Title Covenants to the Deed ............................................................ 126 

H. Equitable Conversion.................................................................................................. 126 
1. Origin of the Doctrine ......................................................................................... 127 
2. Characterization on the Death of a Party ......................................................... 127 

a. Death of the Seller ....................................................................................... 127 
b. Death of the Buyer ...................................................................................... 127 



TABLE OF CONTENTS IX 

  

 

 

 

3. Claims of Judgment Creditors ........................................................................... 128 
a. Judgments Against the Seller .................................................................... 128 
b. Judgments Against the Buyer .................................................................... 128 

4. Other Characterization Questions ..................................................................... 128 
5. Risk of Loss .......................................................................................................... 128 

a. Criticisms of Equitable Conversion ........................................................... 129 
b. Minority View .............................................................................................. 129 
c. Non-Physical Losses.................................................................................... 129 

6. Impact of Casualty Insurance ............................................................................ 129 
a. Seller Insured, Risk on Buyer .................................................................... 130 
b. Buyer Insured, Risk on Seller .................................................................... 130 

7. Time of Conversion ............................................................................................. 130 
a. Actual Enforcement .................................................................................... 130 
b. Unfulfilled Conditions ................................................................................. 130 

I. Seller’s Liability for Non-Title-Related Defects ........................................................ 131 
1. Traditional Caveat Emptor Rule ....................................................................... 131 
2. Modern Trend: Duty of Disclosure ..................................................................... 131 

a. Seller’s Knowledge ...................................................................................... 131 
b. Applicable to “Latent” Defects .................................................................... 131 
c. Concealment of Defects ............................................................................... 131 
d. Disclaimers .................................................................................................. 132 
e. Statutory Disclosure ................................................................................... 132 

3. Nondisclosure of “Psychological” Conditions ..................................................... 132 
4. Implied Warranty of Quality in Sale of New Home .......................................... 133 

a. Elements of the Warranty .......................................................................... 133 
b. Does Warranty Run to Subsequent Buyers? ............................................. 134 
c. No Implied Warranty by Non-Builder Seller ............................................ 134 
d. Applicability of Statutes of Limitation and Repose .................................. 134 
e. Disclaimers .................................................................................................. 134 
f. “Notice and Opportunity to Repair” Statutes ............................................ 135 
g. Applicability of Warranty to Commercial Property .................................. 135 

Review Questions................................................................................................................ 135 

Chapter II. Conveyances and Titles ........................................................................... 137 
A. The Deed ...................................................................................................................... 139 

1. Early Antecedents of the Deed ........................................................................... 139 
a. The Grant .................................................................................................... 139 
b. The Lease and Release ................................................................................ 139 
c. The Bargain and Sale Deed ........................................................................ 139 
d. The Covenant to Stand Seized ................................................................... 139 

2. The Modern Deed ................................................................................................ 140 
3. Elements of a Deed ............................................................................................. 140 

a. Grantee’s Name in Blank ........................................................................... 140 
b. Omission of Essential Information ............................................................ 140 
c. Non-Existent Grantee ................................................................................. 140 

4. Construction of Deeds ......................................................................................... 141 
a. Extrinsic Evidence ...................................................................................... 141 
b. Easement or Possessory Interest ............................................................... 141 
c. Reservations and Exceptions ...................................................................... 141 

  



X TABLE OF CONTENTS 

  

 

 

 

5. Defects in Deeds .................................................................................................. 142 
a. Reformation ................................................................................................. 142 
b. The Void-Voidable Distinction .................................................................... 142 
c. Defects Rendering Deeds Void ................................................................... 142 
d. Defects Rendering Deeds Voidable ............................................................ 142 

6. Land Description ................................................................................................. 143 
a. Metes and Bounds ....................................................................................... 143 
b. The Government Survey System ................................................................ 143 
c. The Plat ........................................................................................................ 143 
d. Monuments .................................................................................................. 144 
e. Accretion and Reliction ............................................................................... 144 
f. Priorities in Interpretation ......................................................................... 144 

B. Delivery, Acceptance, and Escrow of Deeds .............................................................. 145 
1. Delivery and Intent ............................................................................................. 145 
2. Deeds as Will Substitutes ................................................................................... 145 
3. “Transfer on Death” or “TOD” Deeds ................................................................. 146 
4. Conditional Deliveries ........................................................................................ 147 
5. Deeds Conveying Future Interests .................................................................... 147 
6. Acceptance ........................................................................................................... 147 
7. Escrows ................................................................................................................ 147 

a. Relation Back............................................................................................... 148 
b. Unauthorized Delivery by Escrow Agent................................................... 148 
c. Death Escrows ............................................................................................. 148 
d. Duties of Escrow Agents ............................................................................. 149 

8. Estoppel by Deed ................................................................................................. 150 
a. Type of Deed ................................................................................................ 150 
b. Preclusion of Other Remedies .................................................................... 150 
c. Rights of BFPs ............................................................................................. 150 

C. Practical Location of Boundaries ............................................................................... 150 
1. Boundary by Agreement ..................................................................................... 151 
2. Boundary by Acquiescence ................................................................................. 151 
3. Boundary by Estoppel ......................................................................................... 151 
4. Boundary by a Common Grantor ....................................................................... 151 
5. Binding on Successors ......................................................................................... 151 

D. Dedication .................................................................................................................... 152 
1. Acts of Dedication................................................................................................ 152 
2. Type of Interest Dedicated ................................................................................. 152 
3. Acceptance ........................................................................................................... 152 

E. Covenants of Title ....................................................................................................... 152 
1. Distinctions Between Contract Covenants and Deed Covenants .................... 153 
2. Present Covenants .............................................................................................. 153 

a. Covenant of Seisin ....................................................................................... 153 
b. Right to Convey ........................................................................................... 153 
c. Covenant Against Encumbrances .............................................................. 153 

3. Future Covenants................................................................................................ 154 
a. Warranty and Quiet Enjoyment ................................................................. 154 
b. Further Assurances ..................................................................................... 154 

4. What Constitutes an Eviction? ........................................................................... 154 
5. Damages .............................................................................................................. 154 
6. Additional Elements of Damage ........................................................................ 155 

  



TABLE OF CONTENTS XI 

  

 

 

 

F. The Recording System ................................................................................................ 155 
1. Limitations of the Recording System................................................................. 156 
2. Basic Operation ................................................................................................... 156 

a. “Notice” Type Statutes ................................................................................ 156 
b. “Race” Type Statutes ................................................................................... 156 
c. “Race-Notice” Type Statutes ....................................................................... 157 

3. Interests and Conveyances Outside the Recording Acts .................................. 158 
4. Payment of Value ................................................................................................ 158 

a. Judgment Creditors .................................................................................... 158 
b. Security for Preexisting Debt ..................................................................... 158 
c. Conveyance in Satisfaction of Preexisting Debt ....................................... 159 

5. Taking Without Notice ....................................................................................... 159 
a. Actual Notice ............................................................................................... 159 
b. Rights of Parties in Possession ................................................................... 160 
c. Notice from the Public Records .................................................................. 160 
d. Other Sources of Constructive Notice ........................................................ 161 
e. Quitclaim Deed ............................................................................................ 162 
f. Unrecorded Documents in the Chain of Title ............................................ 162 
g. The Shelter Principle .................................................................................. 162 
h. Purchases in Installments .......................................................................... 163 

6. Indexes to the Record .......................................................................................... 164 
a. Name Indexes .............................................................................................. 164 
b. Tract Indexes ............................................................................................... 164 
c. Content of the Index ................................................................................... 164 

7. Search Methods ................................................................................................... 164 
a. The Grantee Index ...................................................................................... 164 
b. The Grantor Index ...................................................................................... 165 
c. Review of Full Copies of Documents .......................................................... 165 
d. Other Sources .............................................................................................. 165 

8. Improper Indexing .............................................................................................. 165 
9. Misspellings ......................................................................................................... 165 
10. Chain of Title Problems ...................................................................................... 166 

a. The Wild Deed ............................................................................................. 166 
b. The Late-Recorded Deed ............................................................................. 166 
c. The Early-Recorded Deed ........................................................................... 166 
d. The Deed Which Conveys One Parcel and Encumbers Another .............. 167 

G. Marketable Title Acts ................................................................................................. 167 
1. The Root of Title .................................................................................................. 167 
2. Effect of the Acts ................................................................................................. 167 
3. Interests Not Cut Off .......................................................................................... 167 
4. Acts Cutting Off Certain Future Interests ........................................................ 168 

H. Torrens Title Registration .......................................................................................... 168 
1. Initial Registration ............................................................................................. 168 
2. Transfers Under the System .............................................................................. 168 
3. Indemnity Fund .................................................................................................. 168 
4. Problems with the System .................................................................................. 169 

I. Title Insurance ............................................................................................................ 169 
1. Exceptions and Exclusions ................................................................................. 169 
2. Effective Date ...................................................................................................... 170 
3. Protection of Insured as a Warrantor ................................................................ 170 
4. Tort Liability ....................................................................................................... 170 



XII TABLE OF CONTENTS 

  

 

 

 

J. The Real Estate Settlement Procedures Act (RESPA) ............................................. 171 
1. Disclosure and Informational Requirements .................................................... 171 
2. Escrow Accounts for Taxes, Insurance, and Other Items ................................ 172 
3. Kickbacks and Unearned Fees ........................................................................... 172 
4. Purchase of Title Insurance................................................................................ 173 
5. Yield Spread Premiums ...................................................................................... 173 

Review Questions ................................................................................................................ 173 

Chapter III. Introduction to the Law of Real Estate Finance ............................ 175 
A. Impact of English History .......................................................................................... 176 

1. Common Law Mortgage ...................................................................................... 176 
2. Chancery’s Intervention: The Equity of Redemption ....................................... 176 
3. Equitable Remedy of Foreclosure ...................................................................... 176 

B. American Development .............................................................................................. 177 
1. Foreclosure by Sale ............................................................................................. 177 
2. Statutory Redemption ......................................................................................... 177 
3. Title, Lien, and Intermediate Theories of Mortgage Law ................................ 177 
4. Deed of Trust as a Mortgage Variant ................................................................ 178 

C. Some Basic Mortgage Law Principles ....................................................................... 179 
1. Long Term Installment Mortgage and the Acceleration Clause ...................... 179 
2. Some Basic Mortgage Priority Principles .......................................................... 179 

Review Questions ................................................................................................................ 180 

Chapter IV. Mortgage Substitutes ............................................................................. 181 
A. Rule Against Clogging the Equity of Redemption .................................................... 182 
B. Absolute Deed.............................................................................................................. 183 

1. Absolute Deed Unaccompanied by a Collateral Writing: Extrinsic  

Evidence ............................................................................................................... 184 
a. Burden of Proof ............................................................................................ 184 
b. Parol Evidence Rule Inapplicable .............................................................. 184 
c. Statute of Frauds Not a Bar ....................................................................... 185 
d. Factors That Establish an Absolute Deed as a Mortgage ........................ 185 

1) Presence of a Debt or Obligation ........................................................ 185 
2) Parties’ Statements ............................................................................. 186 
3) Disparity Between the Amount Received by the Grantor and  

the Land’s Fair Market Value ............................................................ 186 
4) Possession ............................................................................................ 186 
5) Payment of Real Estate Taxes ............................................................ 186 
6) Improvements by Grantor................................................................... 186 
7) Nature of the Parties ........................................................................... 186 

e. Effect of Establishing an Absolute Deed as a Mortgage ........................... 186 
2. Absolute Deed with Collateral Written Instrument of Defeasance ................. 187 

a. Use of Parol Evidence to Establish Single Mortgage Transaction ........... 187 
b. Timing of the Writings ................................................................................ 187 
c. Nature of the Collateral Writing ................................................................ 187 

C. Conditional Sale .......................................................................................................... 188 
1. Reasons for Use ................................................................................................... 188 
2. Use of Extrinsic Evidence ................................................................................... 189 
3. Factors Establishing a Conditional Sale as a Mortgage ................................... 189 

  



TABLE OF CONTENTS XIII 

  

 

 

 

D. Two Problems Common to Absolute Deed and Conditional Sale Transactions ..... 190 
1. Use of Specific Language Negating a Mortgage Transaction .......................... 190 
2. Application of the Same Burden of Proof to Grantor and Grantee .................. 190 

E. Installment Land Contract ........................................................................................ 190 
1. Distinguished from Earnest Money Contract ................................................... 191 
2. Forfeiture Remedy .............................................................................................. 191 
3. Other Remedies for Vendee Breach ................................................................... 191 

a. Specific Performance for the Price ............................................................. 191 
b. Specific Performance for Past Due Installments ...................................... 191 
c. Foreclosure of Vendee’s Rights ................................................................... 192 
d. Strict Foreclosure ........................................................................................ 192 
e. Suit for Damages ......................................................................................... 192 

4. Comments on the Forfeiture Remedy ................................................................ 192 
5. Legislative Limitations on Forfeiture ................................................................ 193 
6. Judicial Limitations on Forfeiture ..................................................................... 193 

a. Vendor’s Waiver as an Excuse for Delinquency ........................................ 193 
b. Recognition of an Equity of Redemption ................................................... 194 
c. Restitution ................................................................................................... 195 
d. Foreclosure as a Mortgage .......................................................................... 196 

7. Election of Remedies ........................................................................................... 196 
8. Mortgaging Vendee’s Interest ............................................................................ 198 

a. Mortgageability ........................................................................................... 198 
b. Right of Vendee’s Mortgagee to Notice ...................................................... 198 
c. Criticism of Minority Rule .......................................................................... 198 

9. Rights of Vendee’s Judgment Creditors ............................................................ 199 
a. Equitable Conversion .................................................................................. 199 
b. Statutory Interpretation ............................................................................. 199 

10. Mortgaging Vendor’s Interest ............................................................................ 199 
11. Rights of Vendor’s Judgment Creditors ............................................................ 202 

F. Negative Covenant as a Mortgage Substitute .......................................................... 202 
1. Reasons for Use ................................................................................................... 202 
2. Judicial Treatment.............................................................................................. 203 
3. Scholarly Criticism ............................................................................................. 203 

Review Questions................................................................................................................ 204 

Chapter V. Rights & Duties Prior to Foreclosure ................................................... 205 
A. Theories of Title and the Right to Possession ........................................................... 206 

1. The Title Theory .................................................................................................. 206 
2. The Lien Theory .................................................................................................. 206 
3. The Intermediate Theory.................................................................................... 207 
4. The Mortgagee in Possession ............................................................................. 207 
5. Duties of the Mortgagee in Possession .............................................................. 207 

a. Rents ............................................................................................................ 207 
b. Maintenance and Repairs ........................................................................... 207 
c. Improvements .............................................................................................. 207 
d. Compensation for Services ......................................................................... 208 
e. Tort Liability ............................................................................................... 208 

  



XIV TABLE OF CONTENTS 

  

 

 

 

6. The Assignment of Rents Clause ....................................................................... 208 
a. What Is Meant by “Valid and Enforceable”? ............................................. 208 

1) The “American Common Law” Approach........................................... 208 
2) The “Middle Ground” Approach.......................................................... 209 
3) The “Absolute Assignment of Rents” .................................................. 210 

b. Consistency with the Lien Theory.............................................................. 211 
c. Enforcement Not a Clog on the Equity of Redemption ............................. 212 
d. Reasons for Use ........................................................................................... 212 

B. The Appointment of a Receiver .................................................................................. 212 
1. Reasons for Use ................................................................................................... 212 
2. Standard for Appointment .................................................................................. 213 
3. Receivership and Assignment of Rents Clauses ............................................... 214 
4. Ex Parte Receiverships ....................................................................................... 215 
5. Sale of Mortgaged Property by Receiver ............................................................ 215 

C. Waste ........................................................................................................................... 216 
1. What Constitutes Waste? ................................................................................... 216 
2. Remedies for Waste ............................................................................................. 217 

a. Loan Balance ............................................................................................... 217 
b. Amount of Waste ......................................................................................... 218 
c. Impairment of Security ............................................................................... 218 

1) Debt Equivalency Rule ........................................................................ 218 
2) Reasonable Margin of Security Rule .................................................. 218 
3) Original Loan-to-Value Ratio Rule..................................................... 218 
4) Pre-Waste Loan-to-Value Ratio Rule ................................................. 219 
5) Scheduled Loan-to-Value Ratio Rule ................................................. 219 
6) No Margin of Security Required if Mortgage Is Foreclosed.............. 219 

d. Waste Liability in the Absence of Liability on the Mortgage Debt .......... 220 
3. Waste by Successors of the Mortgagor .............................................................. 220 
4. Waste by Persons Having No Interest in the Real Estate ............................... 220 

a. No Liability Absent Notice of Mortgage .................................................... 221 
b. Impairment of Security Test Not Applicable ............................................. 221 

D. Mortgagee Liability for Environmental Contamination .......................................... 221 
1. Overview of CERCLA ......................................................................................... 221 
2. Mortgagees and CERCLA ................................................................................... 222 

a. Pre-Loan Activities ...................................................................................... 222 
b. Post-Closing Activities ................................................................................ 222 
c. Post-Default Activities and Acquisition of Title ........................................ 223 

E. Insurance Proceeds and Real Estate Taxes .............................................................. 224 
1. The Loss Payable Policy ..................................................................................... 224 
2. The Standard Mortgage Policy ........................................................................... 225 
3. Impairment of Security as a Limitation on the Mortgagee’s Recovery ........... 225 
4. Restoration of the Premises ................................................................................ 226 

a. Criticism of the Majority Approach ............................................................ 226 
b. California Approach .................................................................................... 227 
c. The Restatement Approach ........................................................................ 227 

5. Mortgagee Purchase at Foreclosure Sale—Effect on Insurance Proceeds ...... 227 
a. Loss Payable Policy ..................................................................................... 227 
b. Standard Mortgage Policy .......................................................................... 228 

6. Interest on Escrow or Reserve Accounts for Insurance and Taxes .................. 229 
a. Judicial Challenges ..................................................................................... 229 
b. Statutory and Other Regulation of Escrow and Reserve Deposits .......... 230 



TABLE OF CONTENTS XV 

  

 

 

 

7. Escrow Accounting Under RESPA ..................................................................... 230 
a. Aggregate vs. Individual Item Accounting ................................................ 231 
b. HUD’s Resolution of the Controversy ........................................................ 231 

Review Questions................................................................................................................ 231 

Chapter VI. Transfer by the Mortgagor .................................................................... 233 
A. Transferability of the Mortgagor’s Interest .............................................................. 234 

1. In General ............................................................................................................ 234 
2. Transfer “Subject to” the Mortgage ................................................................... 234 
3. Assumption Transfer .......................................................................................... 235 
4. Assumption Transfer—How Created................................................................. 235 
5. The Implied Assumption Problem ..................................................................... 236 
6. Rights of Grantor Against Non-Assuming Grantee .......................................... 236 
7. Rights of Grantor Against Assuming Grantee .................................................. 237 

a. Subrogation ................................................................................................. 237 
b. Reimbursement ........................................................................................... 238 
c. Exoneration ................................................................................................. 238 

8. Mortgagee’s Rights Against Assuming Grantees ............................................. 238 
a. The Third Party Beneficiary Theory .......................................................... 238 
b. The Subrogation or Derivative Theory ...................................................... 238 

9. Mortgagee’s Rights Against Successive Grantees ............................................ 238 
10. Break in the Chain of Assumptions ................................................................... 239 

a. The Third Party Beneficiary Theory .......................................................... 239 
b. The Subrogation-Derivative Theory .......................................................... 239 

11. Grantee’s Assertion of Mortgagor’s Defenses Against the Mortgagee ............ 240 
12. Release of the Mortgagor After Transfer of the Real Estate ............................ 240 

a. Express Release by the Mortgagee ............................................................ 240 
b. Duty to Provide Release Under Federal Regulations ............................... 240 
c. Discharge of Liability Under FHA-Insured Home Loans ......................... 241 

13. Discharge of the Mortgagor After Transfer of the Real Estate: The 

Suretyship Defenses ........................................................................................... 241 
a. Release of the Assuming Grantee .............................................................. 241 
b. Release or Impairment of Security by the Mortgagee .............................. 242 

1) Full Release of Security ...................................................................... 242 
2) Partial Release of Security ................................................................. 242 
3) Other Forms of Impairment of Security ............................................ 242 

c. Modification of the Obligation by the Mortgagee ...................................... 242 
d. Extension of Time to Pay by Mortgagee .................................................... 243 

14. Methods of Avoiding the Suretyship Defenses .................................................. 244 
a. Mortgagor’s Consent to Mortgagee’s Action .............................................. 244 
b. “Preservation of Recourse” Clause in the Release, Modification or 

Extension Agreement .................................................................................. 245 
B. Restrictions on Transfer: The Due-on Clauses ......................................................... 246 

1. Judicial Approaches to Due-on-Sale Clauses .................................................... 246 
2. State Statutory Regulation of Due-on-Sale Clauses ......................................... 247 
3. Federal Regulation of Due-on-Sale Clauses ...................................................... 247 
4. Policy Arguments ................................................................................................ 248 
5. The Garn-St. Germain Act ................................................................................. 248 

a. Lenders Covered .......................................................................................... 248 
b. Loans Covered ............................................................................................. 249 
c. Types of Transfer Restrictions Covered ..................................................... 249 



XVI TABLE OF CONTENTS 

  

 

 

 

d. Time of Transfer .......................................................................................... 249 
e. Transfers in Which Due-on-Sale Enforcement Is Prohibited ................... 249 
f. Estoppel ....................................................................................................... 250 
g. Release of the Original Mortgagor Under the Act .................................... 250 
h. Does the Due-on Clause Bind Successor Owners? .................................... 251 

6. Concealment of the Transfer .............................................................................. 251 
a. Effect of Failure to Record Transfer........................................................... 251 
b. Duty to Notify the Mortgagee of Transfer ................................................. 251 
c. Ethical Problems ......................................................................................... 252 

1) Duty to Inform or Not to Inform the Lender ..................................... 252 
2) Duty to Avoid Advising or Assisting in the Transfer ........................ 252 

7. Restrictions on Transfer in Installment Land Contracts ................................. 253 
a. General Judicial Approach ......................................................................... 253 
b. Garn Act Coverage of Installment Land Contracts .................................. 253 

Review Questions ................................................................................................................ 254 

Chapter VII. Transfer by the Mortgagee .................................................................. 257 
A. Nature of the Mortgagee’s Interest ............................................................................ 260 

1. The Twofold Nature of the Mortgagee’s Interest .............................................. 260 
2. Primary Importance of the Obligation ............................................................... 260 
3. Enforcement of the Obligation, Ownership of the Obligation, and  

Governing Law .................................................................................................... 260 
B. Transferring Ownership ............................................................................................. 261 
C. Transferring Entitlement to Enforce (or PETE Status) ........................................... 262 

1. Negotiable Notes ................................................................................................. 262 
2. Nonnegotiable Notes ........................................................................................... 263 
3. Can an Assignee Other than a PETE Foreclose Nonjudicially? ...................... 264 

D. Assignment of the Note and Mortgage for Security Purposes ................................. 264 
1. The Application of UCC Article 9 to Transfers of Mortgage Notes as 

Security ................................................................................................................ 265 
2. How Is Perfection Accomplished? ...................................................................... 266 
3. Which Method of Perfection Should Be Used? .................................................. 266 
4. How Does a Security Assignee Realize on the Security? .................................. 267 

E. Rights and Obligations of the Assignee Relative to the Mortgagor ......................... 268 
1. Qualifying as a Holder in Due Course (HDC) ................................................... 268 

a. Negotiability ................................................................................................ 268 
b. Negotiation .................................................................................................. 270 
c. Taking in Due Course ................................................................................. 270 

2. The Rights of an Assignee Who Is a HDC ......................................................... 271 
a. Personal Defenses ....................................................................................... 271 
b. “Real” Defenses ............................................................................................ 272 

3. Non-HDC Status ................................................................................................. 272 
a. The Patent-Latent Equity Distinction ....................................................... 273 
b. Raising Patent Equity Against Transferee ............................................... 273 
c. Estoppel Certificates ................................................................................... 273 
d. Raising Latent Equities Against Transferee ............................................. 274 

4. Limitations on the Holder in Due Course Doctrine .......................................... 274 
a. The Close-Connectedness Concept ............................................................. 274 

  



TABLE OF CONTENTS XVII 

  

 

 

 

b. Legislation and Other Regulation .............................................................. 275 
1) The Uniform Consumer Credit Code ................................................. 275 
2) The Federal Trade Commission Rule................................................. 275 
3) Predatory Lending Under HOEPA .................................................... 276 

5. Payment to Assignor as a Defense ..................................................................... 276 
a. Negotiable Notes ......................................................................................... 276 
b. Nonnegotiable Notes ................................................................................... 278 

F. Impact of Recording Acts ............................................................................................ 278 
1. Need for Recording of Mortgage Assignment .................................................... 278 
2. Effect of Recording the Mortgage Assignment and Payment on the  

Mortgage Debt ..................................................................................................... 279 
3. Wrongful Satisfaction of the Mortgage by the Original Mortgagee ................ 280 
4. Recording as a Means of Gaining Notice of Litigation ..................................... 281 
5. Wrongful Satisfaction by a Trustee Under a Deed of Trust ............................. 281 
6. Mortgage Electronic Registration System (MERS) .......................................... 281 

G. Participations .............................................................................................................. 283 
1. Rights of the Participants After Default ........................................................... 283 
2. Lead Lender Misconduct .................................................................................... 284 
3. Lead Lender Bankruptcy .................................................................................... 285 

a. Loan of Money by Participants to Lead Lender ........................................ 285 
b. Assignment of Mortgage Loan Proceeds .................................................... 285 
c. Buttressing the Participants’ Positions by Drafting ................................. 286 

Review Questions................................................................................................................ 286 

Chapter VIII. Discharge of the Debt and Mortgage: By Payment or 

Otherwise .................................................................................................................. 289 
A. Prepayment of the Mortgage Debt ............................................................................. 290 

1. At Common Law .................................................................................................. 290 
a. Recent Authority Rejecting the Common Law Rule ................................. 290 
b. “Lock-In” Clauses ........................................................................................ 290 

2. Prepayment Fees................................................................................................. 290 
3. Reasons for Using Prepayment Fees ................................................................. 291 
4. Judicial Attacks on Prepayment Fees ............................................................... 291 

a. The Usury Argument .................................................................................. 291 
b. Restraint on Alienation .............................................................................. 291 
c. Liquidated Damages vs. Penalty Analysis ................................................ 292 

5. Acceleration by Mortgagee After Mortgagor Default ....................................... 293 
a. Intentional Default to Avoid Fee ................................................................ 293 
b. Mortgage Clause Specifically Requiring Payment of Fee on Default  

and Acceleration .......................................................................................... 293 
6. Other Involuntary Prepayments ........................................................................ 294 
7. Prepayment Charges Incident to Due-on-Sale Enforcement ........................... 294 
8. Prepayment Fees in Bankruptcy ....................................................................... 295 
9. Yield Maintenance Clauses ................................................................................ 295 

a. Use of Treasury Rate as an Index .............................................................. 295 
b. Other Faults in Yield Maintenance Clauses ............................................. 296 

10. Statutory and Regulatory Limitations .............................................................. 296 
a. State Legislation ......................................................................................... 296 
b. Federal Regulation ...................................................................................... 296 
c. Fannie Mae and Freddie Mac ..................................................................... 297 

  



XVIII TABLE OF CONTENTS 

  

 

 

 

B. Late Payment Charges and Default Interest ............................................................ 297 
1. Judicial Approaches to Late Payment Charges and Default Interest ............. 297 

a. Liquidated Damages vs. Penalty Analysis ................................................ 297 
b. Late Fees as Usury ...................................................................................... 298 
c. Late Fees and Default Interest in Bankruptcy ......................................... 298 

2. Legislative and Regulatory Limitations ............................................................ 299 
a. State Statutes .............................................................................................. 299 
b. Uniform Consumer Credit Code ................................................................. 299 
c. Federal Regulation ...................................................................................... 299 

1) FHA and VA Loans.............................................................................. 299 
2) Federal Preemption of State Regulation............................................ 299 
3) Fannie Mae and Freddie Mac ............................................................. 300 

C. Payment and Redemption .......................................................................................... 300 
1. Payment by One Who Is Primarily Responsible for the Obligation ................ 300 

a. Who Is Primarily Responsible? .................................................................. 300 
b. When Can Payment Be Made? ................................................................... 300 
c. Payment Must Be in Full ............................................................................ 301 
d. Payment Not Good Until Received ............................................................. 301 

1) Exception for Partial Release Clauses ............................................... 301 
e. The Payor’s Right to a Written Discharge ................................................. 301 
f. Agreement Not to Extinguish the Mortgage ............................................. 301 

2. Payment by One Who Is Not Primarily Responsible for the Obligation ......... 302 
a. What Payors Are Not Primarily Responsible? .......................................... 302 
b. When Can Payment Be Made? ................................................................... 303 
c. The Payor’s Right to a Written Assignment .............................................. 303 

3. Subrogation in Favor of a Refinancing Lender ................................................. 303 
a. Subrogation Granted Only if Refinancing Lender Has No  

Constructive Notice of Intervening Lien ................................................... 304 
b. Subrogation Granted Unless the Refinancing Lender Has Actual 

Knowledge of Intervening Lien .................................................................. 304 
c. Subrogation Granted if the Refinancing Lender Has a Reasonable 

Expectation of Gaining Priority ................................................................. 304 
d. The Relevance of Title Insurance ............................................................... 304 
e. Harm to the Holder of the Intervening Interest ....................................... 305 
f. Use of an Assignment ................................................................................. 306 

4. Tender as the Equivalent of Payment ............................................................... 306 
a. Tender Must Be Unconditional .................................................................. 306 
b. Tender Must Be Kept Good ........................................................................ 307 

D. Mortgages Securing Non-Monetary Obligations....................................................... 307 
E. Deed in Lieu of Foreclosure, Merger, and Related Problems ................................... 308 

1. Deed in Lieu of Foreclosure ................................................................................ 308 
2. Deed in Lieu Foreclosure Risks .......................................................................... 308 

a. Absolute Deed as Mortgage ........................................................................ 308 
b. Unfairness and Unconscionability ............................................................. 308 
c. Mortgagor Bankruptcy ................................................................................ 308 
d. Due Diligence ............................................................................................... 309 
e. Doctrine of Merger ...................................................................................... 309 

1) Merger of the Mortgage ....................................................................... 309 
2) Merger of the Debt............................................................................... 310 

Review Questions ................................................................................................................ 311 



TABLE OF CONTENTS XIX 

  

 

 

 

Chapter IX. Foreclosure ................................................................................................ 313 
A. Determining the Foreclosure Amount: Acceleration Problems ............................... 315 

1. Notice as a Condition Precedent ........................................................................ 315 
2. Judicial Limits on Acceleration .......................................................................... 315 

a. Waiver .......................................................................................................... 315 
b. Hardship as a Ground for Defeating Acceleration .................................... 315 

3. Statutory and Regulatory Limitations .............................................................. 317 
a. State Statutes .............................................................................................. 317 
b. Federal Agency Guidelines ......................................................................... 317 
c. Fannie Mae/Freddie Mac Standard Form Provisions ............................... 317 

4. Absence of an Acceleration Clause .................................................................... 317 
a. Property Capable of Physical Division ...................................................... 318 
b. Property Incapable of Physical Division .................................................... 318 

1) Sale Free and Clear ............................................................................. 318 
2) Sale Subject to the Mortgage .............................................................. 318 

5. Marshaling .......................................................................................................... 319 
a. Two Funds Rule........................................................................................... 319 
b. Inverse Order of Alienation Rule ............................................................... 319 
c. No Prejudice to Senior Mortgagee.............................................................. 320 

B. Methods of Foreclosure ............................................................................................... 320 
1. Major Methods .................................................................................................... 320 

a. Judicial Foreclosure .................................................................................... 320 
b. Power of Sale Foreclosure ........................................................................... 320 

2. Minor Methods .................................................................................................... 321 
a. Judicial Strict Foreclosure .......................................................................... 321 
b. Entry Without Process ................................................................................ 321 
c. Action at Law for a Writ of Entry .............................................................. 321 
d. Scire Facias .................................................................................................. 321 

C. Judicial Foreclosure .................................................................................................... 321 
1. Use in Power of Sale States ................................................................................ 321 
2. The Necessary-Proper Party Distinction ........................................................... 322 

a. Purpose of Foreclosure ................................................................................ 322 
b. Necessary Parties ........................................................................................ 323 
c. Proper Parties.............................................................................................. 323 

3. Senior Lienor as a Party ..................................................................................... 324 
4. Lessee as a Party ................................................................................................ 324 
5. Omitted Party Problem ...................................................................................... 325 

a. Omitted Owner ............................................................................................ 325 
b. Omitted Junior Lienor and Foreclosure Sale Purchaser .......................... 325 

1) Junior Lienor’s Remedies.................................................................... 326 
2) Foreclosure Sale Purchaser’s Remedies ............................................. 326 

c. Omitted Parties: Statutory Redemption vs. Equitable Redemption ....... 328 
1) Nature of Statutory Redemption ........................................................ 328 
2) Omitted Owner and Statutory Redemption ...................................... 328 
3) Omitted Junior Lienor and Statutory Redemption ........................... 329 

D. Power of Sale Foreclosure .......................................................................................... 329 
1. Effect of Power of Sale Foreclosure .................................................................... 329 
2. Stability of Power of Sale Titles ......................................................................... 330 
3. Classification of Power of Sale Foreclosure Defects ......................................... 330 
4. Bona Fide Purchaser .......................................................................................... 330 

  



XX TABLE OF CONTENTS 

  

 

 

 

5. Specific Defects .................................................................................................... 331 
a. Inadequacy of Foreclosure Sale Price ........................................................ 331 
b. Time of Sale ................................................................................................. 331 
c. Place of Sale ................................................................................................. 332 
d. Sale by Parcel or Bulk ................................................................................. 332 
e. Chilled Bidding ............................................................................................ 332 
f. Mortgagee Purchase Under Mortgage with Power of Sale ....................... 332 

6. Nature of Trustee’s Duties Under a Deed of Trust ........................................... 333 
a. Lender Purchase at Trustee’s Sale............................................................. 333 
b. Trustee Purchase at Sale ............................................................................ 333 
c. Trustee Is an Employee or Part Owner of Lender .................................... 333 
d. Trustee’s Duty to Ascertain Whether Foreclosure Is Justified ................ 334 
e. Trustee’s Duty to Disclose Title Defects to Sale Purchasers .................... 334 
f. “Commercially Reasonable” Standard ....................................................... 334 
g. Impact of Presumption Statutes ................................................................ 335 
h. Failure to Provide Notice to Junior Interests—Should a Judicial 

Foreclosure Analogy Apply? ....................................................................... 335 
7. Remedies for Defective Power of Sale Foreclosure ........................................... 336 

a. Injunction Against Sale .............................................................................. 336 
1) Substantive Grounds ........................................................................... 336 
2) Procedural Considerations .................................................................. 336 
3) Tender as a Requirement for Injunctive Relief ................................. 337 

b. Suit to Set Aside the Sale ........................................................................... 337 
1) Tender as a Condition Precedent ....................................................... 337 
2) Unavailability Against a BFP............................................................. 337 

c. Damages ....................................................................................................... 338 
1) Measure of Damages—Mortgagor ...................................................... 338 
2) Suit for Damages by Junior Lienor .................................................... 338 
3) Damages as an Alternative to the Suit to Set Aside ......................... 339 

E. Power of Sale Foreclosure—Constitutionality .......................................................... 339 
1. Constitutional Notice Requirements ................................................................. 339 
2. Constitutional Hearing Requirements .............................................................. 341 
3. Enforceability of Waiver Provisions ................................................................... 342 
4. State Action-Federal Action Problem ................................................................ 342 

a. Power of Sale and “State Action” ............................................................... 342 
1) Direct State Action Theory ................................................................. 343 
2) Encouragement Theory ....................................................................... 343 
3) Governmental Function Theory ......................................................... 344 
4) Judicial Enforcement Theory .............................................................. 344 
5) Pervasiveness Theory .......................................................................... 344 

b. Power of Sale and “Federal Action”............................................................ 345 
1) Government as Foreclosing Mortgagee .............................................. 345 
2) Federal Action Based on Federal Subsidy and Regulation .............. 347 

F. Uniform Nonjudicial Foreclosure Act ........................................................................ 347 
1. Foreclosure Methods ........................................................................................... 347 
2. Notice Provisions ................................................................................................. 348 
3. Due Process Concerns ......................................................................................... 348 
4. Redemption .......................................................................................................... 349 
5. Deficiency Liability ............................................................................................. 349 
6. Protections for Residential Debtors ................................................................... 349 

  



TABLE OF CONTENTS XXI 

  

 

 

 

G. Disposition of Foreclosure Surplus ............................................................................ 349 
1. Common Law Rule .............................................................................................. 349 
2. Effect of Statutes ................................................................................................. 350 
3. Mortgage Form Language .................................................................................. 350 
4. Claims Senior to Foreclosed Mortgage .............................................................. 350 
5. Junior Lien Not in Default ................................................................................. 351 
6. Remedies When Junior Claimants’ Priority Is Unclear ................................... 351 

H. Owner’s Reacquisition of Title and Related Issues .................................................. 351 
1. Foreclosure Purchase by Mortgagor or Other Equity Holder .......................... 351 
2. Foreclosure Purchase by Junior Interest Holder: Impact on Other Junior 

Interests ............................................................................................................... 352 
I. Statutory Redemption ................................................................................................ 353 

1. Purposes of Statutory Redemption .................................................................... 353 
2. Criticisms of Statutory Redemption .................................................................. 353 
3. The Operation of Typical Statutes ..................................................................... 354 

a. Strict Priority Approach ............................................................................. 354 
b. Scramble Method ........................................................................................ 355 

4. Mortgagor Redemption: Lien Revival ................................................................ 355 
5. Junior Lienor Redemption: Lien Revival .......................................................... 356 

J. Anti-Deficiency Legislation ........................................................................................ 356 
1. One Action Rule .................................................................................................. 356 
2. Fair Value Legislation ........................................................................................ 357 
3. Prohibition of Deficiency Judgments in Power of Sale Foreclosure ................ 358 
4. Prohibition of Deficiency Judgments in Purchase Money Mortgage 

Foreclosures ......................................................................................................... 358 
a. General Nature of the Prohibition ............................................................. 358 
b. Bar to Mortgagor Liability.......................................................................... 359 

5. Deficiency Judgments and Installment Land Contracts .................................. 359 
a. Election of Remedies Problem .................................................................... 359 
b. Vendor Proceeding as a Foreclosing Mortgagee ........................................ 359 

K. Servicemembers Civil Relief Act ................................................................................ 360 
1. Statute of Limitations ......................................................................................... 360 
2. Stays of Action ..................................................................................................... 360 
3. Installment Land Contracts ............................................................................... 361 
4. Mortgages and Deeds of Trust ........................................................................... 361 
5. Limitation on Mortgage Interest Rate ............................................................... 361 
6. Waiver of Rights .................................................................................................. 361 

L. Bankruptcy .................................................................................................................. 362 
1. Introductory Concepts ........................................................................................ 362 

a. Types of Bankruptcy Proceedings .............................................................. 362 
b. The Bankruptcy Estate ............................................................................... 362 
c. The Trustee or Debtor-in-Possession ......................................................... 362 
d. Secured Claims and Unsecured Claims ..................................................... 363 

2. The Automatic Stay ............................................................................................ 363 
a. Actions in Violation of the Stay .................................................................. 364 
b. Relief from the Automatic Stay .................................................................. 364 

1) Lack of Equity and Capacity for Reorganization .............................. 364 
2) “Cause” and Lack of “Adequate Protection” ...................................... 364 
3) Relief from Stay in “Single Asset Real Estate” Cases ....................... 366 
4) Relief from Stay for Abuse of Bankruptcy Process ........................... 367 

c. Relief from Stay: Procedural Considerations ............................................ 367 



XXII TABLE OF CONTENTS 

  

 

 

 

3. The Trustee’s Avoiding Powers .......................................................................... 367 
a. Defenses ....................................................................................................... 367 
b. The “Strong-Arm” Power ............................................................................ 368 

1) Power to Avoid Lien of Unrecorded Mortgage ................................... 368 
2) Preservation of Avoided Mortgage Lien for Benefit of the  

Estate ................................................................................................... 368 
3) Defectively Acknowledged Mortgages ................................................ 368 

c. The Power to Avoid Fraudulent Transfers ................................................ 369 
1) Intentionally Fraudulent Transfers ................................................... 369 
2) Constructively Fraudulent Transfers ................................................ 369 
3) Mortgage Securing Antecedent Unsecured Debt Not Avoidable ...... 370 
4) Pre-Bankruptcy Foreclosure Sales as Fraudulent Conveyances ..... 370 
5) BFP and Installment Contract Forfeitures ....................................... 370 
6) Avoidance of Fraudulent Transfers Under Section 544(b) ............... 371 

d. The Power to Avoid Preferential Transfers ............................................... 371 
1) What Is a Preferential Transfer?........................................................ 371 
2) How Can a Mortgagee Receive a Preferential Transfer? .................. 372 

4. Treatment of the Mortgagee in Chapter 7 Cases .............................................. 375 
a. Chapter 7 Debtor Cannot “Strip-Down” an Undersecured Mortgage ...... 376 
b. Chapter 7 Debtor Cannot “Strip-Off” an Underwater Junior Lien .......... 376 

5. Treatment of the Mortgagee in Chapter 13 Cases ............................................ 377 
a. Debtor Generally May Modify Secured Claims and Cure Prepetition 

Defaults ........................................................................................................ 377 
b. Mortgages on Primary Residences and the “Anti-Modification” Rule ..... 379 

1) Exception: Mortgage Matures Before Final Plan Payment Is  

Due ....................................................................................................... 379 
2) De-Acceleration and Cure of Prepetition Arrearages Is Not an 

Impermissible Modification ................................................................ 380 
3) Extinguishment of Debtor’s Cure Right ............................................. 380 
4) “Other” Collateral Destroys Protection of the Anti-Modification 

Rule ...................................................................................................... 381 
5) Manufactured Homes and the Anti-Modification Rule ..................... 381 

c. “Strip-Off” of Wholly Underwater Junior Liens in Chapter 13 ................ 382 
1) “Chapter 20” Cases .............................................................................. 382 

6. Treatment of the Mortgagee in Chapter 11 Cases ............................................ 383 
a. Chapter 11 and Classification of Mortgage Claims .................................. 383 
b. The Chapter 11 Plan ................................................................................... 384 

1) Modification and “Impairment” of Claims ......................................... 384 
2) Cure and Reinstatement ..................................................................... 384 
3) Confirmation Standards ..................................................................... 385 

c. The Automatic Stay and Relief from Stay in Chapter 11 ......................... 390 
d. Valuation of Mortgaged Property in Chapter 11 ....................................... 391 

7. Treatment of the Mortgagee in Chapter 12 Cases ............................................ 391 
a. Who Qualifies for Chapter 12 Relief? ......................................................... 392 
b. Who Controls the Farming Operation? ...................................................... 392 
c. Avoidance Powers ........................................................................................ 392 
d. Stay Relief and Adequate Protection ......................................................... 392 
e. Contents of the Plan .................................................................................... 392 

8. Mortgagee’s Right to Rents Arising During Bankruptcy ................................. 394 
  



TABLE OF CONTENTS XXIII 

  

 

 

 

9. Installment Land Contracts in Bankruptcy ...................................................... 398 
a. Vendor Bankruptcy ..................................................................................... 398 
b. Vendee Bankruptcy ..................................................................................... 399 

1) If Installment Contract Is an “Executory Contract” ......................... 399 
2) If the Installment Contract Is a “Mortgage” ...................................... 399 
3) Characterization of the Installment Contract ................................... 399 

Review Questions................................................................................................................ 400 

Chapter X. Some Priority Problems ........................................................................... 403 
A. Purchase Money Mortgages ....................................................................................... 405 

1. The Purchase Money Mortgage Priority Rule ................................................... 405 
2. Construction Mortgages and Purchase Money Status ..................................... 406 
3. Refinancing and Purchase Money Status .......................................................... 407 
4. Recording Act Problems ...................................................................................... 407 
5. Vendor Purchase Money Mortgagee vs. Third-Party Purchase Money 

Mortgagee ............................................................................................................ 408 
a. Priority Is Subject to Variation by the Parties’ Agreement ..................... 408 
b. May the Recording Act Trump the Vendor’s Priority? ............................. 409 

1) If Each Mortgagee Has Notice of the Other ...................................... 409 
2) If Neither Mortgage Has Notice of the Other .................................... 410 
3) If One Mortgagee Has Notice and the Other Does Not .................... 410 
4) Order of Recording as Reflecting the Parties’ Agreement ................ 410 

B. After-Acquired Property Clauses ............................................................................... 411 
1. General Validity .................................................................................................. 411 
2. Priority vs. Preexisting and Purchase Money Liens ......................................... 411 
3. Relationship to Law of Accession and Fixtures ................................................ 412 
4. Recording Act Problems ...................................................................................... 412 

C. Replacement and Modification of Senior Mortgages: Effect on Junior Lienors ..... 413 
1. Replacement/Refinancing by Original Mortgagee ............................................ 413 
2. Modification of Senior Mortgage: Impact on Junior Lienors ........................... 415 

D. Third Party Refinancing of Senior Mortgages: Effect on Junior Lienors ............... 417 
E. Fixtures ....................................................................................................................... 418 

1. The Legal Significance of the Fixture ................................................................ 418 
2. When Does an Item Become a Fixture? ............................................................. 419 
3. Competing Priorities in Fixtures: The Uniform Commercial Code ................. 420 
4. Article 9’s Fixture Priority Rules ....................................................................... 420 

a. The Default Rule: § 9–334(c) ...................................................................... 420 
b. Purchase Money Security Interest in Fixture vs. Prior Real Estate 

Mortgage ...................................................................................................... 421 
c. “First to File or Record” Rule vs. Subsequent Real Estate Buyers or 

Mortgagees .................................................................................................. 422 
d. Construction Mortgages .............................................................................. 422 
e. Consent ........................................................................................................ 423 
f. Right of Removal ......................................................................................... 423 
g. Nonreliance Creditors ................................................................................. 423 
h. Readily Removable Collateral .................................................................... 424 

5. Remedies to Enforce Priority as to Fixtures ..................................................... 424 
F. Conflicting Interests in Crops .................................................................................... 425 

1. Foreclosure Sale Purchaser vs. Mortgagor ........................................................ 425 
2. Foreclosure Sale Purchaser vs. Mortgagor’s Lessee ......................................... 425 
3. Foreclosure Sale Purchaser vs. Article 9 Secured Party .................................. 425 



XXIV TABLE OF CONTENTS 

  

 

 

 

G. Mechanic’s Liens and Related Concepts .................................................................... 426 
1. Parties Protected ................................................................................................. 426 
2. Types of Statutory Schemes ............................................................................... 426 

a. Pennsylvania Type ...................................................................................... 426 
b. New York Type ............................................................................................ 426 

3. Procedure ............................................................................................................. 427 
4. Lien Priority ........................................................................................................ 427 

a. Date That Building Began .......................................................................... 427 
b. Date the Lienor Provided Materials or Service ......................................... 427 
c. Date of Claim Filing .................................................................................... 427 
d. Date of the General Construction Contract ............................................... 427 

5. Owner’s Consent ................................................................................................. 428 
6. Waiver of Mechanic’s Liens ................................................................................ 428 

a. In the General Contract .............................................................................. 428 
b. Waivers During or After Construction ....................................................... 428 

7. Constitutionality of Mechanic’s Lien Statutes .................................................. 428 
H. Future Advances Mortgages ...................................................................................... 429 

1. Reasons for Use ................................................................................................... 429 
2. Mortgage Formats ............................................................................................... 429 
3. Optional vs. Obligatory Advances ...................................................................... 430 
4. Optional vs. Obligatory Advances: Priority Rules ............................................ 430 
5. What Is an Optional Advance? ........................................................................... 430 

a. Lender Discretion Must Not Be Excessive ................................................ 431 
b. Lender Must Assert the Rights It Reserved .............................................. 431 
c. Lender Must Not Waive Defaults .............................................................. 431 

6. What Constitutes “Notice”? ................................................................................ 431 
7. Special Types of Optional Advances .................................................................. 432 
8. Waiver by Future Advances Mortgagee ............................................................ 432 
9. Statutory Modification ........................................................................................ 432 
10. Cut-Off Notice ..................................................................................................... 432 

a. Loans Not Subject to Cut-Off Notices ........................................................ 433 
b. Future Advances to Protect Security Are Unaffected by a Cut-Off 

Notice ........................................................................................................... 433 
11. Optional Advances Under Home Equity Loans ................................................ 434 
12. Dragnet Clauses .................................................................................................. 434 

a. Preexisting Debts Not Secured ................................................................... 434 
b. Clause Limited to Debts of the Same Type or Character ......................... 435 
c. Future Loan Must Refer to the Dragnet Mortgage ................................... 435 
d. Clause Does Not Apply to Debts That Are Secured by Other  

Collateral ..................................................................................................... 435 
e. Clause Does Not Apply to Debts Originated by Other Lenders and  

Later Acquired by the Dragnet Mortgagee ................................................ 435 
f. Clause Does Not Apply to a Debt Unless All the Mortgagors Are  

Liable for It .................................................................................................. 435 
g. Clause Inoperative After the Original Debt Is Paid in Full ..................... 435 
h. Clause Terminates If Mortgaged Real Estate Is Transferred .................. 435 
i. Clause Does Not Apply to Loans to a Transferee of the Mortgaged  

Real Estate ................................................................................................... 436 
I. Stop Notice Remedy .................................................................................................... 436 

1. Scope of the Remedy ........................................................................................... 436 
  



TABLE OF CONTENTS XXV 

  

 

 

 

2. Criticism of the Remedy ..................................................................................... 437 
3. Constitutionality ................................................................................................. 437 

J. Equitable Lien Claim ................................................................................................. 437 
1. Exclusivity of Statutory Remedies ..................................................................... 437 
2. Equitable Liens on Undisbursed Construction Loan Proceeds—Judicial 

Theories ............................................................................................................... 438 
a. Unjust Enrichment ..................................................................................... 438 
b. Third Party Beneficiary Theory ................................................................. 438 

3. Equitable Liens on the Property ........................................................................ 439 
K. Subordination Agreements ........................................................................................ 439 

1. Subordination Agreements as a Two-Stage Process ......................................... 440 
2. Actions to Enforce Executory Subordination Agreements ............................... 440 
3. Conditional Subordination ................................................................................. 441 

Review Questions................................................................................................................ 442 

Chapter XI. Government Involvement in the Mortgage Market ......................... 445 
Introduction ........................................................................................................................ 446 
A. Government Agency Involvement in Mortgage Finance .......................................... 446 

1. Mortgage Lenders and Their Regulators .......................................................... 446 
a. Savings Associations ................................................................................... 447 
b. Commercial Banks ...................................................................................... 447 
c. Credit Unions .............................................................................................. 447 

2. Mortgage Market Funding ................................................................................. 448 
a. Loans to Lenders ......................................................................................... 448 
b. Government-Sponsored Secondary Market Purchasers ........................... 448 

1) Fannie Mae .......................................................................................... 448 
2) Freddie Mac ......................................................................................... 449 

c. Other Government Support for the Mortgage Market ............................. 449 
d. Private Issuers of Mortgage Securities ...................................................... 450 
e. Real Estate Investment Trusts (REITs) .................................................... 450 

3. Agencies That Spread Mortgage Risk ............................................................... 451 
a. Federal Housing Administration (FHA) .................................................... 451 
b. Department of Veterans Affairs (VA) ........................................................ 451 
c. Private Mortgage Insurers (PMIs) ............................................................. 452 

B. Congressional Preemption of State Mortgage Law .................................................. 452 
1. Due-on-Sale Clauses ........................................................................................... 452 
2. Alternative Mortgages ........................................................................................ 452 
3. State Usury Laws................................................................................................ 453 
4. Mortgage Foreclosure Procedures ...................................................................... 453 

C. Federal Regulatory Preemption of State Law .......................................................... 454 
1. Redlining and Mortgage Disclosure ................................................................... 454 
2. Cradle-to-Grave Preemption .............................................................................. 454 
3. Express Preemption by Federal Regulation ...................................................... 455 

D. Loans Held by Federal Instrumentalities ................................................................. 455 
1. Kimbell Test ........................................................................................................ 456 
2. Post-Kimbell Cases ............................................................................................. 456 
3. Secondary Market Agencies’ Ability to Preempt State Law ............................ 456 

Review Questions................................................................................................................ 457 
  



XXVI TABLE OF CONTENTS 

  

 

 

 

Chapter XII. Alternative Mortgages .......................................................................... 459 
A. Mortgages and Affordability ...................................................................................... 460 

1. Graduated Payment Mortgage (GPM) ............................................................... 460 
2. Mortgage Buydowns and Pledged Accounts ...................................................... 461 
3. Growing Equity Mortgage (GEM) ...................................................................... 461 
4. Shared Equity Mortgage (SEM) ......................................................................... 462 
5. Home Equity Conversion Mortgage (HECM) .................................................... 462 

B. Mortgage Forms and the Portfolio Lag Problem ...................................................... 462 
1. Adjustable Rate Mortgage (ARM) ...................................................................... 463 

a. Frequency of Rate Change .......................................................................... 463 
b. How Rate Increases Will Be Paid ............................................................... 463 

1) Increased Monthly Payments to Fully Amortize Loan ..................... 463 
2) Lengthened Term ................................................................................ 463 
3) Negative Amortization ........................................................................ 463 

c. Index ............................................................................................................. 464 
d. Relationship of Index to Mortgage Rate .................................................... 464 
e. Caps and Accumulation of Increases ......................................................... 464 
f. Prepayment .................................................................................................. 465 
g. Due-on-Sale Clause ..................................................................................... 465 
h. GPM Feature ............................................................................................... 465 
i. Conversion Feature ..................................................................................... 465 

2. Shared Appreciation Mortgage (SAM) ............................................................... 465 
3. Price Level Adjusted Mortgage (PLAM) ............................................................ 466 

Review Questions ................................................................................................................ 466 

Chapter XIII. Common Interest Ownership: Condominiums, Cooperatives 

& Planned Communities ....................................................................................... 467 
A. Condominiums—Basic Concepts ............................................................................... 469 

1. Creating the Condominium ................................................................................ 469 
a. The Declaration ........................................................................................... 469 
b. The By-Laws ................................................................................................ 470 

2. The Common Areas ............................................................................................. 470 
a. Ownership and Management ..................................................................... 470 
b. Restrictions on Partition or Sale ................................................................ 470 

3. The Owners Association ..................................................................................... 470 
4. Financing the Condominium .............................................................................. 471 

a. New Construction ........................................................................................ 471 
b. Resale of Condominium Units .................................................................... 471 

5. The Unit as an Independently Mortgageable Entity ........................................ 471 
6. The Unit for Real Estate Tax Purposes ............................................................. 472 
7. Delinquency in Payment of Assessments .......................................................... 472 
8. Mechanic’s Liens ................................................................................................. 472 
9. Liability for Common Area Torts ....................................................................... 473 

a. Association Liability .................................................................................... 473 
b. Director’s Liability ...................................................................................... 473 
c. Unit Owner Liability ................................................................................... 474 

10. The Condominium Governing Body as Legislator ............................................ 474 
a. Did the Board Follow Applicable Procedural Requirements? .................. 474 
b. Do the Governing Documents Provide Substantive Authority for the 

Regulation? .................................................................................................. 475 
  



TABLE OF CONTENTS XXVII 

  

 

 

 

c. Does the Regulation Satisfy a “Reasonableness” Test? ............................ 475 
d. Does the Regulation Violate Applicable Federal or State Law? .............. 475 

B. Housing Cooperatives ................................................................................................. 476 
1. Financing the Cooperative ................................................................................. 476 
2. The Unit Purchaser’s Payment Obligations ...................................................... 476 
3. Default by the Unit Purchaser ........................................................................... 477 
4. Disadvantages of Cooperative Ownership......................................................... 477 
5. Resale of Cooperative Units ............................................................................... 477 

C. The Planned Community ........................................................................................... 478 
1. Cooperatives and Condominiums Distinguished .............................................. 479 
2. Ownership of the Common Areas ...................................................................... 479 
3. Government of the Common Areas .................................................................... 479 
4. Levying Assessments .......................................................................................... 479 

D. Condominiums—Second Generation Legislation ..................................................... 480 
1. Condominiums on Leaseholds ............................................................................ 480 
2. The “Flexible” Condominium ............................................................................. 480 

a. Problems Under First Generation Statutes .............................................. 480 
b. Second Generation Approach ..................................................................... 481 

3. Allocation of Common Area Interests, Votes and Common Expense 

Liability ............................................................................................................... 481 
4. Lien for Unpaid Assessments and Lien Priority ............................................... 481 

E. Conflicts Between Condominium Developer and Purchaser ................................... 483 
1. Quality of Construction ...................................................................................... 483 
2. Rescission Based on Material Change or Failure to Meet Completion 

Date ...................................................................................................................... 484 
3. Developer Liability for Assessments on Unsold or Unbuilt Units ................... 484 
4. Developer Self-Dealing While in Control of Owners Association .................... 484 

a. Judicial Approach ........................................................................................ 485 
b. Legislative Regulation ................................................................................ 485 

5. Control of the Owners Association ..................................................................... 485 
6. Disclosure as Purchaser Protection ................................................................... 486 
7. Other UCA Purchaser Protections ..................................................................... 486 
8. Priority as Between the Construction Lender and the Unit Purchasers ........ 487 

a. The Deposit as an Equitable Lien .............................................................. 487 
b. Construction Mortgage vs. Equitable Lien ................................................ 487 
c. Subordination of Purchaser’s Equitable Lien ........................................... 488 
d. Construction Mortgage vs. Subsequent Purchase Agreement:  

Argument for Purchaser Priority ............................................................... 488 
e. Statutory Escrow Requirements ................................................................ 488 

9. Third Generation: The Uniform Common Interest Ownership Act ................ 489 
F. Restrictions on Unit Owner Transfer ........................................................................ 489 

1. Cooperatives ........................................................................................................ 489 
2. Condominiums .................................................................................................... 490 

a. Right of First Refusal as an Unreasonable Restraint on Alienation ....... 490 
b. The Right of First Refusal as a Violation of the Rule Against 

Perpetuities ................................................................................................. 490 
c. Prohibition on Leasing as an Unreasonable Restraint on Alienation ..... 491 

G. Conversion of Rental Housing to Condominiums and Cooperatives ....................... 492 
1. The Conversion Controversy .............................................................................. 492 
2. Statutory and Ordinance Regulation of the Conversion Process ..................... 492 

a. Consumer Protection................................................................................... 492 



XXVIII TABLE OF CONTENTS 

  

 

 

 

b. Tenants’ Rights ............................................................................................ 492 
c. Protection Against Tenant Displacement .................................................. 493 

3. The Uniform Condominium Act and the Model Real Estate Cooperative 

Act ........................................................................................................................ 493 
4. Legal Attacks on Condominium Conversion Regulation .................................. 493 

a. The Uncompensated Taking Argument ..................................................... 493 
b. Equal Protection .......................................................................................... 494 
c. The State Law Preemption Argument ....................................................... 494 

H. The Time Sharing Concept ......................................................................................... 494 
1. Nature of the Ownership .................................................................................... 494 

a. The Interval Estate or “Interval Ownership” ............................................ 494 
b. The Time Span Estate................................................................................. 495 
c. The Fee Simple Estate ................................................................................ 495 
d. Other Ownership Approaches .................................................................... 495 
e. The License or Contract Right Approach .................................................. 496 

2. Some Problem Areas ........................................................................................... 496 
a. Limitations on the Right to Partition ........................................................ 496 
b. Bankruptcy of the Developer ...................................................................... 496 
c. Liability for Common Area Injury .............................................................. 496 
d. Liability of Co-Owners for Injury to Third Parties Occurring in Unit .... 497 

3. Legislative Regulation of Time Sharing ............................................................ 497 
4. Management, the Owners Association and the Time-Share Owner................ 497 

Review Questions ................................................................................................................ 498 

Appendix A. Answers to Review Questions ............................................................. 499 

Appendix B. Practice Examination ........................................................................... 515 

Appendix C. Text  Correlation Chart ........................................................................ 521 

Appendix D. Glossary .................................................................................................... 523 

TABLE OF CASES ................................................................................................................... 539 

 


