
  

xi 

 

TABLE OF CONTENTS 

————— 

PREFACE ................................................................................................................ V 

TABLE OF CASES ............................................................................................... XXIII 

Introduction to Statutes and Their Implementation .............................. 1 
1. How Judges Think About Statutes ............................................................. 2 

A. What Is the Plain Meaning of the Statute, as Applied to This 

Case?...................................................................................................... 4 
(1) Ordinary Meaning ........................................................................ 4 
(2) Specialized Meaning Within the Legal System .......................... 5 
(3) Prototypical (The Best Example) v. Extensive Meaning 

(All Examples)? ............................................................................. 5 
(4) Reading the Relevant Text in the Context of the Whole 

Statute ........................................................................................... 6 
B. Which Potential Meaning Is Most Consistent with the Law‘s 

Substantive Commitments? ................................................................. 7 
Problem 1: Applying the ―No Vehicles in the Park‖ Statute to a 

Range of Mechanisms ................................................................... 8 
C. Is There Judicial Precedent Relevant to the Interpretive 

Question? ............................................................................................... 9 
2. How Legislators Think About Statutes .................................................... 11 

Problem 2: Return to the Case of the Tricycle .......................................... 18 
3. How Administrators Think About Statutes ............................................. 18 

A. Diversity in Institutional Implementation of Statutes .................... 20 
Problem 3: Legislative Design of an Optimal Administrative 

Structure ..................................................................................... 22 
B. Delegation of Lawmaking Authority to Agencies and 

Commissions ....................................................................................... 23 
Problem 4: Interpretation of Statutes by Administrators ............... 25 

C. Judicial Review of Administrative Interpretation and 

Implementation .................................................................................. 26 

PART 1. INTRODUCTION TO CONGRESS, AGENCIES, 

AND COURTS 

Chapter 1. The Congress ............................................................................... 33 

1. How a Bill Becomes a Law......................................................................... 33 
A. The Story of the Civil Rights Act of 1964 and Sex 

Discrimination .................................................................................... 33 
(1) Passage in the House.................................................................. 36 
(2) Passage in the Senate................................................................. 44 



xii TABLE OF CONTENTS  
 

  

(3) The Bill Becomes Law ................................................................ 52 
Problem 1–1: Affirmative Action After Title VII ...................... 53 
Title VII of the Civil Rights Act of 1964 .................................... 54 
Note on How Statutes Are Numbered ....................................... 57 

B. The Rules of the House and the Senate ............................................ 58 
(1) The Rules of the House............................................................... 59 
(2) The Rules of the Senate.............................................................. 64 
(3) House and Senate Agreement: Getting to One Text ................ 72 

Note on Legislative Vetogates ................................................... 74 
Note on Interest Groups and the Inattentive Public ................ 77 
Note on Political Parties and Legislation ................................. 79 
Problem 1–2: Vetogates and the Rules of Congressional 

Procedure ............................................................................. 80 
Problem 1–3: Congressional Bill Relating to Pregnancy 

Discrimination, Circa 1966 ................................................ 80 
2. Structural Limits on Congressional Authority ........................................ 83 

Note on the Separation of Powers ............................................................. 84 
Note on the Nondelegation Doctrine ......................................................... 87 
Problem 1–4: Congressional Delegation Decisions .................................. 89 
A. Legislative Mechanisms to Control Agencies ................................... 90 

Immigration & Naturalization Service et al. v. Jagdish 

Chadha et al. ............................................................................... 95 
Notes and Questions on the Legislative Veto ................................. 103 

B. Congress‘s Constitutional Authority to Control the Executive 

Branch ............................................................................................... 106 
Charles A. Bowsher v. Mike Synar et al. ........................................ 107 
Notes and Questions on Bowsher and Chadha .............................. 110 
William J. Clinton et al. v. City of New York et al. ........................ 110 
Notes and Questions on the Line-Item Veto ................................... 113 
Problem 1–5: After Clinton, How Far Can Congress Go in 

Structuring Statutory Enforcement?....................................... 114 
3. Rethinking Congress‘s Rules ................................................................... 115 

Problem 1–6: Is the Senate Filibuster Unconstitutional? A Threat 

to Good Governance? How Ought It Be Changed? ......................... 115 
The Filibuster: ―Democracy‘s Finest Show . . . the Right to Talk 

Your Head Off,‖ Address by Senator Lamar Alexander, 

Heritage Foundation ........................................................................ 118 
Notes and Questions on the Filibuster ................................................... 120 
Aaron-Andrew P. Bruhl, Using Statutes to Set Legislative Rules: 

Entrenchment, Separation of Powers, and the Rules of 

Proceedings Clause ........................................................................... 123 

Notes and Questions on Statutized Rules .............................................. 125 
Problem 1–7: Fast Track for Medicare Cost Management .................... 126 



 TABLE OF CONTENTS xiii 
 

  

Chapter 2. The President and Agencies .................................................. 129 

Note on Agencies: What They Are and Where They Come From ................. 130 
1. The Structure of the Executive Branch .................................................. 133 

Note on the Supreme Court‘s Decisions on Congressional Attempts 

to Limit the President‘s Removal Authority ................................... 136 
Alexia Morrison v. Theodore Olson ......................................................... 139 
Notes and Questions on Morrison ........................................................... 145 
Free Enterprise Fund, Inc. v. Public Company Accounting 

Oversight Board ................................................................................ 146 
Conclusion: So What Do We Know About What the President or 

Congress Can Do Under These Precedents? ................................... 149 
Problem 2–1: Is the EEOC an ―Independent‖ Agency? Can the 

President Remove EEOC Commissioners Without Good 

Cause? ............................................................................................... 150 
Office of Legal Counsel, U.S. Department of Justice, President‘s 

Authority to Promulgate a Reorganization Plan Involving the 

Equal Employment Opportunity Commission................................ 151 
Notes on Presidential Removal Authority .............................................. 153 
Note on Plurality Within a ―Unitary‖ Executive: Is the Executive/ 

Independent Agency Distinction Obsolete? .................................... 154 
2. The President‘s ―Take Care‖ Duties ........................................................ 155 

Introduction to the Steel Seizure Case ................................................... 156 
Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case) .... 158 
Notes and Questions on the Steel Seizure Case ..................................... 166 
Problem 2–2: Do the President‘s Recess Appointments Violate the 

Constitution? ..................................................................................... 168 
Note on the Imperial Presidency ............................................................. 169 
Problem 2–3: Did the Obama Administration‘s Bombing of Libya 

Constitute ―Hostilities‖ for Purposes of the War Powers 

Resolution? ........................................................................................ 170 
Testimony by Legal Adviser Harold Hongju Koh, U.S. Department 

of State, On Libya and War Powers Before the Senate Foreign 

Relations Committee ........................................................................ 175 
Notes and Questions on the Libyan Bombing Controversy ................... 179 
Postscript to the Libyan Bombing Controversy ..................................... 181 

3. Introduction to Agency Statutory Implementation ................................ 181 
A. Agency Tools for Implementing Statutes ........................................ 182 
B. Jurisdictional Limits on Agency Enforcement ............................... 188 

Statutory and Regulatory Preface to the FDA Tobacco Case ........ 189 
Food & Drug Administration v. Brown & Williamson Tobacco 

Corp. .......................................................................................... 194 
Notes and Questions on the FDA Tobacco Case ............................. 208 
Note on the 2009 Congressional Override of the FDA Tobacco 

Decision ..................................................................................... 210 



xiv TABLE OF CONTENTS 

C. White House Cost-Benefit Review of Agency Rules ....................... 211 
(1) Origins and Justification for White House Regulatory 

Review ....................................................................................... 212 
Office of Legal Counsel, Memorandum for David Stockman, 

[OMB] Director: Proposed Executive Order Entitled 

―Federal Regulation‖ ......................................................... 213 
Notes and Questions on White House Regulatory Review .... 215 

(2) White House Regulatory Review During the Clinton and 

Bush-Cheney Administrations................................................. 217 
(3) Expansion and Transformation of OIRA Review in the 

Obama Administration ............................................................. 219 
Problem 2–4: OIRA Review of Pilot Fatigue Regulations, 

2010–2011 ......................................................................... 219 
Note on the Obama Administration Expansion of 

Cost-Benefit Review.......................................................... 222 

Chapter 3. The Courts ................................................................................. 225 

1. The Judicial Power Over Cases and Controversies ............................... 227

Problem 3–1: Justiciability of Challenges to the Senate Filibuster...... 235 
Note on Justiciability Limits and Government Functioning ................ 236 
Statutory Preface to Brown v. Plata ....................................................... 241 
Edmund G. Brown, Jr. v. Marciano Plata .............................................. 242 
Notes and Questions on Brown v. Plata ................................................. 249 

2. Stare Decisis, the Rule of Law, and Institutional Competence ............. 251

Problem 3–2: Reasoning from Precedents Across Different Subject 

Areas.................................................................................................. 253 
Curtis Flood v. Bowie Kuhn..................................................................... 255 
Notes and Questions on Flood v. Kuhn ................................................... 264 
Note on the Retroactivity of Judicial Decisions ..................................... 267 

3. How Congress and Agencies React to and Interact with the Court ...... 269

Paul Johnson v. Transportation Agency, Santa Clara County ............. 272 
Notes and Questions on Johnson ............................................................ 281 
Note on the EEOC‘s Pregnancy Discrimination Guideline and the 

Supreme Court‘s Interpretation of Title VII ................................... 283 
Dwight Geduldig v. Carolyn Aiello et al. ................................................ 287 
General Electric Co. v. Martha V. Gilbert et al. ..................................... 290 
Problem 3–3: Was Gilbert Correctly Decided? ....................................... 293 
Query ......................................................................................................... 295 
Note on the Pregnancy Discrimination Act of 1978 (PDA) .................... 295 
Problem 3–4: Application of the Pregnancy Discrimination Act ........... 297 

PART 2. STATUTORY INTERPRETATION 

Chapter 4. An Introduction to Statutory Interpretation .................... 301 

1. Legislative ―Intent‖ .................................................................................. 302

Statutory Preface to Holy Trinity Church .............................................. 304 
Rector, Holy Trinity Church v. United States ........................................ 305 



TABLE OF CONTENTS xv 

Notes and Questions on Holy Trinity Church ........................................ 310 
F. Drew Caminetti et al. v. United States .............................................. 312 
Max Radin, Statutory Interpretation ..................................................... 314 
Note on the Realist Critique of ―Legislative Intent‖ .............................. 315 

2. Statutory Purpose and the Legal Process ............................................... 318

Lon L. Fuller, The Case of the Speluncean Explorers ........................... 318 
Henry M. Hart, Jr. and Albert M. Sacks, The Legal Process: Basic 

Problems in the Making and Application of Law ........................... 325 
Problem 4–1: The Case of the Wandering Basketball Player 

(A True Story) ................................................................................... 328 
Notes on Purposive Theory ...................................................................... 329 
Note on the Female Juror Cases ............................................................. 330 
Is the Statutory Interpreter a ―Faithful Agent‖ of the Legislature 

or a ―Partner‖ in Governance? ......................................................... 332 
Problem 4–2: Funding Stem Cell Research in the Bush and Obama 

Administrations ................................................................................ 333 
William N. Eskridge Jr., Dynamic Statutory Interpretation ................ 334 
Statutory Preface for Matter of Jacob ..................................................... 337 
Matter of Jacob, Matter of Dana ............................................................. 340 
Notes and Questions on Matter of Jacob ................................................ 346 
Bob Jones University v. United States ................................................... 349 

3. Textualist Theories of Statutory Interpretation .................................... 349

A. The Revival of the Plain Meaning Rule .......................................... 350 
United States v. Madison D. Locke ................................................. 351 
Note on Locke .................................................................................... 352 
Statutory Preface for TVA v. Hill .................................................... 353 
Tennessee Valley Authority v. Hiram G. Hill, Jr. .......................... 354 
Notes and Questions on TVA v. Hill ............................................... 363 

B. The New Textualism ........................................................................ 366 
Antonin Scalia, A Matter of Interpretation: Federal Courts 

and the Law .............................................................................. 367 
Statutory Preface for Green v. Bock Laundry ................................. 370 
Paul Green v. Bock Laundry Machine Company ........................... 371 
Notes and Questions on Green v. Bock Laundry ............................ 381 
Problem 4–3: The New Textualism as Applied to the Voting 

Rights Act Amendments of 1982 ............................................. 386 
Ronald Chisom v. Charles E. (Buddy) Roemer ............................... 387 
West Virginia University Hospitals, Inc. v. Robert Casey............. 397 
Notes and Questions on Chisom and Casey .................................... 406 

C. Pragmatic Approaches ..................................................................... 409 
Statutory Preface for Marshall ........................................................ 410 
United States v. Stanley J. Marshall et al. ..................................... 411 
Notes and Questions on Marshall ................................................... 420 
Stephen Breyer, Making Our Democracy Work: A Judge‘s 

View ........................................................................................... 423 
Queries on Justice Breyer‘s Pragmatism ........................................ 424 



xvi TABLE OF CONTENTS 

William N. Eskridge Jr. and Philip P. Frickey, Statutory 

Interpretation as Practical Reasoning .................................... 424 
Note on Courts as Faithful Agents, Partners, or Systemic 

Coherers? (Redux) ..................................................................... 430 
Note on Whether Institutional Context Should Affect Statutory 

Methodology .............................................................................. 431 
Statutory Preface for Portland General Electric ............................ 435 
Portland General Electric Co. v. Bureau of Labor and 

Industries .................................................................................. 435 
Statutory Postscript ......................................................................... 437 
Notes and Questions on Portland General Electric (PGE) ............ 438 
Zuni Public School District No. 89 v. Department of 

Education .................................................................................. 441 
Note on Zuni ..................................................................................... 445 

Chapter 5. Canons of Statutory Interpretation .................................... 447 

1. Textual Canons ......................................................................................... 449

A. Maxims of Word Meaning and Association..................................... 450 
(1) Ordinary Versus Technical Meaning of Words ....................... 450 
(2) Noscitur a Sociis and Ejusdem Generis ................................... 454 
(3) Expressio (Inclusio) Unius........................................................ 456 

B. Grammar Canons ............................................................................. 458 
(1) Punctuation Rules .................................................................... 458 
(2) Referential and Qualifying Words: The Rule of the Last 

Antecedent ................................................................................ 459 
(3) Some Particular Grammar Rules: The And/Or and 

May/Shall Rules ........................................................................ 460 
(4) Conventions Trumping Ordinary Grammar: Singular and 

Plural Numbers; Male and Female Pronouns ........................ 461 
(5) The De Dicto/De Re Distinction................................................ 461 
(6) The Golden Rule (The Rule Against Absurdity) ..................... 463 

C. The Whole Act Rule .......................................................................... 464 
(1) Titles .......................................................................................... 465 
(2) Preambles and Purpose Clauses .............................................. 466 
(3) Provisos ..................................................................................... 467 
(4) The Rule to Avoid Redundancy (or Surplusage) ..................... 467 
(5) Presumption of Consistent Usage—and of Meaningful 

Variation ................................................................................... 468 
(6) Rule Against Interpreting a Provision in Derogation of 

Other Provisions ....................................................................... 470 
Statutory Preface to Babbitt v. Sweet Home ........................... 471 
Bruce Babbitt v. Sweet Home Chapter of Communities 

for a Great Oregon ............................................................ 476 
Notes and Questions on Sweet Home ...................................... 487 
Problem 5–1: After Sweet Home: How Should Secretary 

Babbitt Deal with Sagebrush Resistance? ...................... 490 



TABLE OF CONTENTS xvii 

2. Substantive Canons ................................................................................. 490

A. The Rule of Lenity ............................................................................ 494 
Frank J. Muscarello v. United States ............................................. 498 
Notes and Questions on the Rule of Lenity .................................... 509 
Problem 5–2: Applying the New Gun-Enhancement Law to 

Throttle the Criminal Use of Guns .......................................... 512 
B. Interpretation to Avoid Constitutional Problems .......................... 512 

Jeffrey Skilling v. United States ..................................................... 513 
National Federation of Independent Business v. Kathleen 

Sebelius ..................................................................................... 516 
Notes and Questions on the Avoidance Canon ............................... 517 
Problem 5–3: Presidential Authority to Eavesdrop for National 

Security Purposes ..................................................................... 521 
Notes and Questions on the FISA Problem .................................... 529 
Note on Severability ......................................................................... 529 

C. The New Federalism Canons ........................................................... 532 
Statutory Preface to Gregory ........................................................... 533 
Ellis Gregory Jr. v. John D. Ashcroft .............................................. 534 
Notes and Questions on the Federalism Canon ............................. 546 

3. Do the Canons Contribute Positively to a Predictable and Coherent

Rule of Law? ............................................................................................. 552 
Karl Llewellyn, Remarks on the Theory of Appellate Decision 

and the Rules or Canons About How Statutes Are to Be 

Construed .......................................................................................... 552 
Notes on the Academic Debate About the Value of the Canons ............ 556 
Antonin Scalia and Bryan Garner, Reading Law: The Interpretation 

of Legal Texts .................................................................................... 559 
Circuit City Stores, Inc. v. Saint Clair Adams ....................................... 560 
James J. Brudney and Corey Ditslear, Canons of Construction 

and the Elusive Quest for Neutral Reasoning ................................ 563 
Note on the Common Law, the Rule Against Implied Repeals and 

Other Continuity-Based and Coherence Canons ........................... 566 
Rogers C.B. Morton v. C.R. Mancari ....................................................... 569 
Statutory Preface to Bob Jones ............................................................... 576 
Bob Jones University v. United States ................................................... 578 
Notes and Questions on Mancari and Bob Jones ................................... 592 
Note on Legislated Canons of Statutory Interpretation ........................ 595 

Chapter 6. Legislative History and Lawmaking Context ................... 601 

1. Should Judges or Agencies Consult Legislative Context? ..................... 603

Office of Legal Policy, Using and Misusing Legislative History: 

A Re-Evaluation of the Status of Legislative History in 

Statutory Interpretation .................................................................. 604 
Notes on the New Textualist Critique of Legislative History ............... 608 
Problem 6–1: The Case of the Over-Taxed Teacher ............................... 616 
Statutory Preface to the British Case on Legislative History ............... 617 



xviii TABLE OF CONTENTS 

Derek Pepper v. John Hart ...................................................................... 617 
Notes on the United Kingdom‘s Embrace of Legislative History .......... 627 

2. Congressional Procedure and Reading Statutes ―By the Rules‖ ........... 630

A. The Standard Hierarchy of Legislative Materials and 

Congress‘s Rules ............................................................................... 631 
B. Reverse-Engineering: Conference Committee Reports .................. 633 

Statutory Preface to Public Citizen ................................................. 635 
Public Citizen v. United States Department of Justice ................. 636 
Notes and Questions on Public Citizen ........................................... 647 
Paul Green v. Bock Laundry Machine Company ........................... 649 
Note and Problem on Green v. Bock Laundry................................. 649 
Problem 6–2: Trying Your Hand at Reverse Engineering ............. 650 
Joint Explanation to the Conference Report on Federal Rules 

of Evidence ................................................................................ 652 
C. Legislative Debate and Committee Reports ................................... 653 

Rector, Holy Trinity Church v. United States ................................ 654 
Notes on Legislative History in Holy Trinity ................................. 654 
Statutory Preface to Weber .............................................................. 658 
United Steelworkers of America et al. v. Brian Weber .................. 659 
Notes and Questions on Weber ........................................................ 672 
Note on Other Legislative Materials ............................................... 674 

3. Lawmaking Context: Micro to Macro ...................................................... 676

A. Congressional Context: How Congress‘s Structure and 

Processes Affect Legislation ............................................................. 677 
Notes and Questions About Legislative Practice and Statutory 

Interpretation ........................................................................... 681 
Problem 6–3: Revisiting Some of Our Favorite Cases in Light 

of Congressional Context ......................................................... 683 
B. Direct Democracy ............................................................................. 685 

National Pride at Work, Inc. v. Governor of Michigan .................. 686 
Notes and Questions on Pride at Work and Interpreting 

Lawmaking Initiatives ............................................................. 694 
Appendix to Chapter 6: Sample Conference Report ...................................... 698 

PART 3. AGENCIES AND 

ADMINISTRATIVE IMPLEMENTATION 

Chapter 7. Introduction to Administrative Law ................................... 713 

1. Agency Rulemaking ................................................................................. 716

A. Procedural Requirements for Legislative Rulemaking .................. 719 
B. Substantive Review by the Executive ............................................. 723 

Office of Management and Budget Circular A–4 to Heads of 

Executive Departments and Establishments Regulatory 

Analysis ..................................................................................... 724 
Problem 7–1: Cost-Benefit Evaluation of the Department of 

Justice‘s Implementation of the Prison Rape Elimination 

Act of 2003 ................................................................................. 732 



TABLE OF CONTENTS xix 

C. Substantive Judicial Review of Agency Rules ................................ 735 
United States v. Nova Scotia Food Products Corp. ........................ 736 
Notes and Questions on Agency Records for Purposes of 

Judicial Review ......................................................................... 742 
Motor Vehicle Manufacturers Ass‘n v. State Farm Mutual 

Automobile Ins. Co. .................................................................. 744 
Notes and Questions on State Farm and Arbitrary and 

Capricious Review .................................................................... 753 
Business Roundtable v. Securities and Exchange Commission .... 756 
Notes and Questions on Business Roundtable ............................... 760 

2. Administrative Adjudication ................................................................... 761

A. Due Process Clause Requirements .................................................. 762 
F. David Mathews v. George H. Eldridge ....................................... 763 
Notes and Questions on Administrative Due Process.................... 773 
Problem 7–2: Due Process Protections for Citizens Accused of 

Being ―Enemy Combatants‖? ................................................... 775 
B. Adjudication vs. Rulemaking ........................................................... 777 

In the Matter of Complaints Against Various Broadcast 

Licensees Regarding Their Airing of the ―Golden Globe 

Awards‖ Program ...................................................................... 780 
Notes and Questions on The FCC‘s Golden Globes Decision ......... 787 

C. Judicial Review of Agency Adjudications ....................................... 789 
Federal Communications Commission v. Fox Television 

Stations, Inc. ............................................................................. 790 
Notes and Questions on Changing Agency Policies ....................... 794 
Federal Communications Commission v. Fox Television 

Stations, Inc. ............................................................................. 796 
Problem 7–3: The FCC‘s Options After Fox Television .................. 800 

3. Informal Adjudications, Guidances, and Inaction ................................. 801

A. Judicial Review of Administrative Actions That Do Not Result 

in Rules ............................................................................................. 802 
Citizens to Preserve Overton Park, Inc. v. John Volpe .................. 802 
Notes on Reviewability of Less Formal Agency Action .................. 809 

B. Judicial Review of Administrative Inaction? .................................. 810 
Margaret M. Heckler v. Larry Leon Chaney .................................. 811 
Notes and Questions on the Action-Inaction Distinction .............. 816 
Gale Norton v. Southern Utah Wilderness Alliance (SUWA) ....... 818 
Notes and Questions on the Nonreviewability of Agency 

Inaction ...................................................................................... 822 
Massachusetts v. Environmental Protection Agency ..................... 823 
Notes and Questions on Massachusetts v. EPA .............................. 835 
Problem 7–4: Delayed Implementation of Health Reform ............. 837 

C. Administrative Guidances, Including Policy Statements and 

Interpretive Rules ............................................................................ 838 
Jack Skidmore v. Swift & Co. .......................................................... 839 
Notes and Questions on Judicial Deference to Less Formal 

Agency Interpretations ............................................................. 842 



xx TABLE OF CONTENTS 

Alaska Professional Hunters Association v. Federal Aviation 

Administration .......................................................................... 843 
Notes and Questions on Guidance Documents ............................... 847 
Executive Order 13,422 (Jan. 18, 2007) .......................................... 848 
OMB Director Rob Portman, Memorandum to Executive 

Departments and Agencies, ―Agency Good Guidance 

Practices‖ ................................................................................... 850 
Query on Agency Guidance .............................................................. 850 
Note on Administrative Waivers ..................................................... 851 
Problem 7–5: Waivers and No Child Left Behind? ......................... 852 

Chapter 8. Delegation, Deference, and Judicial Treatment of 

Agency Statutory Interpretations .................................................... 855 

1. The Emergence of Modern Deference Practice ....................................... 857

A. Foundations of the Current Regime: Skidmore and Chevron ....... 857 
Jack Skidmore v. Swift & Co. .......................................................... 857 
Notes and Questions on Skidmore .................................................. 858 
Problem 8–1: Skidmore in Action .................................................... 859 

B. Introduction to Chevron ................................................................... 860 
Chevron, U.S.A., Inc. v. Natural Resources Defense Council ........ 861 
Notes and Questions on Chevron .................................................... 864 
Note on Chevron and the Tools of Statutory Interpretation ......... 869 
Problem 8–2: Chevron and the Tools of Interpretation .................. 870 
Mayo Foundation for Medical Education and Research v. 

United States ............................................................................ 872 
Problem 8–3: Chevron Step One—A Harder Case ......................... 873 
MCI Telecommunications Corp. v. AT&T ....................................... 876 
Notes and Questions on Delegation, New Textualism, and 

Agency Deference for Major Questions ................................... 881 
Note on the FDA Tobacco Case as a Chevron Case ........................ 883 
Food & Drug Administration v. Brown & Williamson Tobacco 

Corp. .......................................................................................... 884 
Notes and Questions on Brown & Williamson ............................... 891 

C. Walking Chevron Back: Mead and a More Tailored Deference 

Regime ............................................................................................... 894 
United States v. Mead Corp. ............................................................ 895 
Notes and Questions on Mead ......................................................... 904 
Problem 8–4: Mead in Action ........................................................... 907 
Note on Empirical Studies of the Supreme Court‘s Deference 

Regimes ..................................................................................... 909 
2. Agency Deference and Stare Decisis ....................................................... 912

National Cable & Telecommunications Association v. Brand X 

Internet Services et al. ..................................................................... 914 
Notes and Questions on Brand X ............................................................ 918 
Problem 8–5: Brand X and the Supreme Court ..................................... 919 
United States v. Home Concrete & Supply, LLC ................................... 920 



TABLE OF CONTENTS xxi 

Note on Administrative Overrides of Supreme Court Statutory 

Interpretation Decisions .................................................................. 922 
3. More Complex Agency Interpretation Questions in the Modern

Administrative State ................................................................................ 924 
A. Multiple Agencies and State and Private Implementers of 

Federal Law ...................................................................................... 924 
Alberto R. Gonzales v. Oregon ......................................................... 927 
Notes and Questions on Gonzales ................................................... 935 

B. The Next Frontier: Statutory Interpretation by Agencies ............. 940 
Jerry L. Mashaw, Exploring Agency Statutory Interpretation ..... 940 
Notes and Questions on Agency Statutory Interpretation ............ 943 

Chapter 9. Administrative Constitutionalism ....................................... 947 

1. Super-Statutes and Administrative Constitutionalism ......................... 948

Nevada Department of Human Resources v. William Hibbs ................ 953 
Postscript to Hibbs: Limits to the FMLA Mandate ................................ 955 
Notes and Questions on Hibbs ................................................................ 956 

2. Entrenchment of Small ―c‖ constitutional Norms Through

Administrative Constitutionalism (Social Security) .............................. 959 
A. The Social Security Act of 1935 ....................................................... 959 
B. Entrenching Social Security, 1936–1981 ........................................ 964 
C. Social Security Under Siege, 1981–2007 ........................................ 972 

Notes on Administrative Entrenchment of Super-Statutes .......... 977 
Problem 9–1: Entrenchment Strategies and Counter-Strategies 

for Modern Health Care Reform .............................................. 980 
3. Disentrenchment, Administrative Constitutionalism, and the

Large ―C‖ Constitution (Marriage Equality) .......................................... 982 
A. Legislators and Law Enforcement Officials: Creating the 

Anti-Homosexual Constitution, 1921–1961 .................................... 985 
B. The Substantial Disentrenchment of the Anti-Homosexual 

Constitution, 1961–2003 .................................................................. 989 
C. Administrative Constitutionalism and Marriage Equality, 

2003–2013 ......................................................................................... 995 
Statement of the Attorney General [Eric Holder] on Litigation 

Involving the Defense of Marriage Act .................................... 997 
United States v. Edith Windsor....................................................... 998 
Note on Administrative vs. Judicial Constitutionalism............... 1008 
Revenue Ruling 2013–17 ............................................................... 1009 
Problem 9–2: Lesbian and Gay Marriages and Civil Unions 

Under the Internal Revenue Code and Other Federal 

Statutes ................................................................................... 1015 
Problem 9–3: Implications of Windsor and Administrative 

Constitutionalism for the Marriage Equality 

Movement? .............................................................................. 1019 

Conclusion ...................................................................................................... 1020 



xxii TABLE OF CONTENTS 

Appendix 1. The Constitution of the United States ........................... 1023 

Appendix 2. Selected Rules of the U.S. Senate and House of 

Representatives (2013–2014) ............................................................ 1043 

Appendix 3. Civil Rights Act of 1964, Title VII .................................... 1049 

Appendix 4. The Administrative Procedure Act of 1946 ................... 1063 

Appendix 5. Executive Order 12,866 (Clinton 1993) and 

Executive Order 13,563 (Obama 2011) ........................................... 1077 

Appendix 6. The Supreme Court’s Canons of Statutory 

Interpretation (1986–2014) ............................................................... 1091 

INDEX ............................................................................................................... 1115 




