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MARBURY V. MADISON AND JUDICAL REVIEW 
 
I. Marbury v. Madison 
 
  A. The Power of Judicial Review – Marbury v. Madison established judicial review. 
 
    1. Judicial Review – The power of a court to disregard a statute that  
     conflicts with the Constitution.   
 
  B. The Alternative – The Constitution could have been merely political. 
 
    1. According to this view, the Constitution would have been a statement  
     of political ideals that would have been very important but that would  
     not have had a force of law. 
 
    2. Under such a system, the legislature would be supreme.  Courts would  
     enforce statutes whether they find them acceptable or not.  There would 
     be no power of judicial review. 
 
  C. The Constitution as Law – The key to Marbury v. Madison is that the   
   Constitution is law. 
 
    1. To say that the Constitution is law is to say that it can be invoked in a  
     court of law and used to decide the outcome of cases. 
 
    2. Judicial review follows from the conclusion that the Constitution has  
     the force of law – that it provides rules of decision for litigated cases. 
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KEY POINT – If the Constitution is law, some version of the power of 
judicial review necessarily follows.  This is because: 

• Courts must decide cases according to law; 
• If the Constitution is law, courts must decide cases in conformity with 

the Constitution; and 
• If courts must decide cases in conformity with the Constitution, they 
cannot give effect to statutes that conflict with the Constitution.  

he Supremacy Clause 

1. Content – The Supremacy Clause, found in Article VI of the   
 Constitution, provides: “This Constitution, and the laws of the United  
 States which shall be made in pursuance thereof; and all treaties made,  
 or which shall be made, under the authority of the United States, shall  
 be the supreme law of the land; and the judges in every state shall be  
 bound thereby, anything in the Constitution or laws of any state to the  
 contrary notwithstanding.” 

  a. This provision says that the Constitution is law. 

  b. Judges are to apply the Constitution as law in deciding cases.   
   Any contrary state statute should be disregarded. 

  c. The power to deny effect to state statutes – the power of judicial  
   review – is explicitly grounded in the text of the Constitution. 

ederal Statutes – The Supremacy Clause says nothing about disregarding  
ederal statutes, but it is highly unlikely that the Supremacy Clause would apply 
o state statutes but not to federal statutes. 

he Narrow Reading of Marbury v. Madison 

1. The following understanding of the Constitution as law supports the  
 narrow reading of Marbury – In a case properly before it, a court may  
 refuse to give effect to a state or federal statute if, in the court’s view,  
 that statute is repugnant to the Constitution. 

2. Under the narrow reading of Marbury, a court’s power to declare a  
 statute unconstitutional is incidental to its power to decide a case. 
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    3. The Theory 
 
      a. A court of law must decide the case before it in accordance with  
       the law. 
 
      b. The applicable law includes the Constitution of the United  
       States.  
 
      c. If a federal statute is inconsistent with the Constitution, the  
       statute cannot apply in that case because that would mean that  
       the case is wrongly decided; that is, incompatible with the  
       superior law of the Constitution.   
 
    4. The narrow reading of Marbury is consistent with Marshall’s opinion.   
     Today, virtually no one disputes that Marbury means at least this much. 
 
  G. The Broad Reading of Marbury v. Madison 
 
    1. Sometimes the Supreme Court says that Marbury has a much broader  
     meaning and cites it as having established not merely judicial review  
     but also judicial supremacy. 
 
      a. Cooper v. Aaron (1958) – “[Marbury] declared the basic principle  
       that the federal judiciary is supreme in the exposition of the law  
       of the Constitution.”  
 
      b. Powell v. McCormack – “It is the responsibility of this Court to  
       act as the ultimate interpreter of the Constitution.” 
 
    2. Under this broad reading of Marbury, the Court is supreme in   
     interpreting the Constitution.  It has a unique responsibility as the  
     ultimate interpreter of the Constitution.  In short, it asserts judicial  
     supremacy in matters of constitutional law. 
 
 
II. The Narrow vs. Broad Reading of Marbury v. Madison – Implications  
 
  A. The Powers and Responsibilities of the Other Branches – Do the other   
   branches of government, the legislative and the executive, have the right to  
   interpret the Constitution for themselves? 
 
     
 



Page 4   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

 
    
    
 
    
 
 
 
 
 
 
    
    
    
    
 
    
    
    
 
  B. Sta
   Co
 
    
 
    
    

 
    
    
    
 
    
    
    
    
 
 
 
 
 

 

 

EXAMPLE – Consider the President’s role in enforcing the law. 

If the President thinks that an act of Congress is unconstitutional, does he 
nevertheless have an obligation to enforce the statute? 

What if the Supreme Court says that the statute is valid?  Can the President 
legitimately refuse to enforce the law on the ground that the President thinks it 

is unconstitutional no matter what the Supreme Court says? 

1. Narrow Reading – Each branch of the government is entitled to   
 interpret the Constitution for itself.  Marbury also says that the courts  
 are entitled to follow their interpretation in cases before them, not that  
 everyone else has to follow their view. 

2. Broad Reading – The other branches are obliged to accept the Supreme  
 Court’s interpretation of the Constitution, even if they think it is  
 wrong. 

nding – Standing concerns whether or not a plaintiff can sue.  The Supreme 
urt says that standing requires injury, causation, and redressability.  

1. Three Requirements 

  a. The plaintiff must have suffered a concrete injury, as distinct  
   from a mere ideological objection. 
  
  b. That injury must have been caused by the government’s   
   conduct. 

  c. The injury must be redressable through some form of judicial  
   relief, such as damages for past injury or an injunction against  
   future injury.  

2. No Plaintiff – Usually, if a particular plaintiff lacks standing, the issue  
 gets raised by someone else.  Sometimes though, there is no plaintiff  
 with conventional standing to raise a certain issue.  If that is the case,  
 the issue will never be raised. 
KEY POINT – The Establishment Clause requires separation of church and 
state.  However, if the government aids a church or supports religion, it is likely 
that no one will have the kind of actual, concrete injury required for standing. 

There may well be no plaintiff who can sue to stop a violation of the 
Establishment Clause.  If there is no plaintiff with standing, the Establishment 

Clause goes unenforced. 
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      a. Narrow Reading – Under the traditional, narrow reading of  
       Marbury, this is not a problem. 
 
        i. The power to declare a law unconstitutional is incidental 
         to the power to decide a case properly before the court. 
 
        ii. Courts have the power to declare laws unconstitutional  
         only in the course of deciding cases.  If no plaintiff has  
         standing to sue, there is no case, and the court has no  
         occasion to say what the law is. 
 
      b. Broad Reading – The lack of a suitable plaintiff is a real   
       problem. 
 
        i. If no plaintiff has standing to sue, then no one will be  
         able to enforce the Establishment Clause, and the  
         Supreme Court will fail in its unique responsibility as  
         the ultimate interpreter of the Constitution.   
 
  C. Standing in Action – Inconsistent Cases 
 
    1. Narrow or Broad Reading – The Supreme Court has established both of 
     these readings in standing cases. 
 
      a. On one hand, there are cases where the Supreme Court has said  
       that the fact that no one has standing is no reason to find   
       standing because the business of courts is only to decide cases  
       properly before them, not to find occasions to interpret the  
       Constitution.  
 
      b. On the other hand, the Supreme Court has invented a special  
       standing rule for some Establishment Clause cases. 
 
    2. Establishment Clause Exception to Standing – Any taxpayer can raise  
     an establishment of religion challenge to a state or federal spending  
     program. 
 
      a. The requirements are very strictly construed. 
 
      b. It must be an Establishment Clause challenge about a spending  
       program. 
 



Page 6   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

      c. If it s a valid Establishment Clause challenge to a government  
       spending program, any taxpayer can sue. 
 
      d. Rationale – Otherwise, no one would have the kind of concrete  
       injury required for standing, and the Establishment Clause  
       would be meaningless. 
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KEY POINT – In essence, this special standing rule creates standing where it 
would not otherwise exist so that the Court will have an opportunity to 
interpret the Constitution.  This exception to the usual law of standing clearly 
derives from the idea of a unique judicial role as ultimate interpreter of the 
Constitution.  
e Political Question Doctrine 

1. Political Question – A question that courts will not decide.  It is beyond 
 judicial competence.  A political question is said to be non-justiciable.  

2. Justiciability vs. Merits – Conceptually, at least, holding an issue to be  
 non-justiciable is very different from a judgment on the merits.  

  a. Judgment on the Merits – The courts may examine the   
   Constitution and determine that Congress has the power to do  
   something.   

  b. A court may refuse to examine the Constitution on the grounds  
   that the case presents a non-justiciable political question.  In  
   that event, Congress is allowed to do something whether it is  
   constitutional or not because the courts will not take up the  
   issue. 
KEY POINT – The political question doctrine is something separate from 
and preliminary to consideration of the merits.  If a case presents a non-
justiciable political question, a court will not reach the merits. 
well v. McCormack – Powell concerned whether the House of Representative  
d the right to refuse to seat Representative Adam Clayton Powell because he  
d stolen money. 
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    1. Article I, §5 provides that “Each House shall be the judge of the   
     qualifications of his own members.” 
 
    2. The question was whether the House could impose qualifications  
     beyond the three standing requirements imposed by Article I, §2,  
     namely that the Representative be 25 years old, a citizen of the United  
     States, and an inhabitant of the state where chosen. 
 
    3. In Powell, the Court construed Article I, §5 to give the House the power 
     to decide only on the three specified qualifications.  
 
    4. The Court severely restricted the application of the political question  
     doctrine, holding that it exists only where there is a “textually   
     demonstrable commitment of the issue to a coordinate political   
     department.”  In other words, a political question exists only where the  
     Constitution, as construed by the Supreme Court, commits an issue to  
     a coordinate branch. 
 
  F. The Revival of the Political Question Doctrine – After Powell, many observers  
   thought that the political question doctrine was dead.  However, in later cases  
   the Court revived this notion that some claims should be rejected without  
   addressing the merits because the area is too delicate or controversial to allow  
   judicial intervention. 
 
    1. Many claims involve military or foreign affairs.  In these areas, the  
     courts have been reluctant to intervene, and they justify non-decision  
     on the ground that the case presents a political question. 
 
    2. Another example concerns impeachment.  In Nixon v. United States, the  
     Supreme Court held that impeachment procedures are a political   
     question.  
 
 
  G. Political Gerrymandering – The political question doctrine is also used in  
   attacks on political gerrymandering. 
 
    1. In Davis v. Bandemer, the Court held that gerrymandering was a   
     justiciable issue and that extremely effective political gerrymandering  
     could violate equal protection. 
 
    2. In Vieth v. Jubilerer (2004), however, a plurality ruled that political  
     gerrymandering was non-justiciable.   
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    3. The deciding vote was cast by Justice Kennedy who said that the   
     gerrymander in that case was non-justiciable because of a lack of   
     judicially manageable standards for correcting it, but he said that the  
     issue might be justiciable if and when the courts devise a workable test  
     for handling such cases. 
 
  H. Relation to Marbury v. Madison – Under the traditional narrow reading of  
   Marbury, the political question doctrine is illegitimate.   
 
    1. According to the traditional understanding of Marbury, courts not only  
     have the power to decide cases properly before them, but they also have  
     the duty to do so. 
 
    2. If the Constitution is law, claimants have the right to demand that their 
     cases be decided in accordance with the law.  A court has no business  
     denying claims that may have merit just because the issue is politically  
     controversial. 
  
    3. If one takes the more political view that the Supreme Court is the final  
     authority on the meaning of the Constitution, then it makes sense that  
     other courts would sometimes be free to avoid certain issues.  In other  
     words, if one believes that the Supreme Court and all federal courts  
     have a unique role as the custodians of the Constitution, then it makes  
     sense that the courts would occasionally chose discretion over valor. 
 
    4. In this light, the political question itself is political. 
 
 
III. The Traditional Approach to Constitutional Law  
 
  A. Traditional Approach – The hallmark of the traditional approach is the effort  
   to find meaning in the Constitution by legal analysis. 
 
    1. The traditionalist regards the Constitution as a law that trumps all other 
     kinds of law.  
 
    2. The key to finding the meaning of the Constitution is to interpret it as  
     one would any other kind of law.  This approach is called   
     “interpretavist.”   
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 B. Sources of Constitutional Law – Traditionalists look at four sources of law. 
 
    1. Text 
 
      a. The traditionalist rarely expects the text to be conclusive, but he  
       or she does think it is the place to begin. 
 
      b. Traditionalists rarely accept any argument that is inconsistent  
       with the text of the Constitution. 
 
    2. History 
     
      a. Sometimes history means original intent, as when someone tries 
       to reconstruct what the Framers actually had in mind when they 
       wrote a certain phrase or provision.  
 
      b. Others seek original meaning, as when the modern judge tries to 
       reconstruct what the Framers’ words meant in that time and  
       context. 
 
      c. History sometimes includes later developments, as when   
       someone asserts that the scope of federal legislative power was  
       enlarged in response to the Great Depression. 
 
      d. Many traditionalists are also willing to look at later   
       developments, in the belief that the Constitution is a growing,  
       dynamic doctrine. 
 
    3. Precedent – A particular interpretation of the Constitution gains  
     authority if it has been adopted before. 
 
      a. Arguments about the current meaning of the Constitution are  
       often arguments about the meaning of prior decisions. 
 
      b. Some precedents are better than others.  Generally, more recent  
       decisions count more than older ones.  Some cases, like Marbury 
       or Brown v. Board of Education, have an authority all of their own. 
   
    4. Structure – Traditionalists often draw inferences from the structure of  
     the government set up by the Constitution. 
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      a. The phrase “separation of powers,” for example, does not appear 
       in the Constitution.  Yet there is a long line of separation of  
       powers cases dealing with the respective competencies of the  
       three branches. 
 
      b. Similarly, arguments about the scope of federal power vis-à-vis  
       the states are often based on the general structure of federalism  
       rather than on the Tenth Amendment or any other specific  
       provision in the Constitution.   
 
 
 
 
 
 
 
 
 
 
 
 

KEY POINT – When text, history, precedent, and structure all agree, it is 
easy to arrive at a proper decision.  Often though, they do not all agree.  
Therefore, the traditionalist has to entertain arguments based on all of these 
sources and then decide among the competing interpretations which one is 
best. 

This is not a mechanical act, but in some sense it is more confined than other 
approaches to constitutional law. 
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THE COMMERCE CLAUSE AND FEDERAL LEGISLATIVE POWER 
 
 
I. The Federal Structure – The law-making power of the national government, vested in 
 the legislature, is spelled out in Article I. 
 
  A. Article I, Section 8 –The Powers of Congress. 
 
    1. The power to coin money. 
 
    2. The power to declare war. 
 
    3. The power to provide for an army and a navy. 
 
    4. The power to legislate for the District of Columbia. 
 
    5. The power to enact laws on bankruptcy, patents, and copyright. 
 
    6. The power to tax. 
 
    7. Most important, Article I, §8 gives Congress the power “to regulate  
     commerce with foreign nations, and among the several states, and with  
     the Indian tribes.”  This means that Congress has the power to regulate  
     interstate commerce. 
 
  B. Civil War Amendments – Additional powers have been added by the Civil War 
   Amendments. 
 
    1. The Thirteenth Amendment not only abolished slavery, but it also gave  
     Congress the power to legislate against the badges and incidents of  
     slavery; that is, against racial discrimination. 
 
    2. The Fourteenth Amendment guaranteed equal protection and due  
     process, and it gave Congress the power to enforce these rights by  
     appropriate legislation. 
 
    3. The Fifteenth Amendment secured the right to vote against racial  
     infringement, and it gave Congress the power to enforce that guarantee, 
     as well. 
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  C. Doctrine of Enumerated Powers – It has been settled since the beginning of the 
   Republic that federal legislation is valid only if affirmatively authorized by one  
   of the federal powers. 
 
    1. State laws need not be affirmatively authorized.  They are valid unless  
     prohibited explicitly or implicitly by the federal Constitution. 
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KEY POINT – No Police Power 

What the federal government does not have is a general police power; that is, 
the inherent power that states have to promote public health, safety, welfare, or 
morals. 
ecessary and Proper” Clause – Not an independent power of Congress.   
stead, it augments all the other powers. 

1. In McCulloch v. Maryland, the Supreme Court ruled that “necessary and  
 proper” meant “appropriate and convenient.” 

2. Opponents of federal power argued that the phrase meant “essential or  
 indispensable” to the exercise of an enumerated power. 

3. Instead, the Court held that the Necessary and Proper Clause gave  
 Congress the choice of all means rationally related to the legitimate  
 ends of federal legislation. 

e Tenth Amendment  

1. The enumeration of federal powers is reinforced by the Tenth   
 Amendment, which declares that, “The powers not delegated to the  
 United States by the Constitution, not prohibited by it to the states, are 
 reserved to the states respectively, or to the people.” 

2. This is another way of saying that all federal actions must be   
 affirmatively authorized in the Constitution. 
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II. The Commerce Clause 
 
  A. History 
 
    1. Gibbons v. Ogden – Remembered today not for the result, but for the  
     opinion that stated broadly that Congress had power to regulate   
     commercial intercourse having any interstate impact. 
 
      a. The issue concerned whether or not Congress could license  
       steamboat traffic between New Jersey and New York. 
 
      b. The Court said that this was the clearest possible case of   
       interstate commerce.  
 
      c. Modern decisions harken back to Gibbons when they focus on  
       the effect of interstate commerce. 
 
    2. Commerce vs. Manufacture – Later cases distinguished between   
     commerce, which Congress could regulate, and manufacture, which  
     Congress could not regulate.  At what point, though, does manufacture  
     become commerce?  The line is not clear because intrastate manufacture 
     affects interstate commerce. 
 
    3. Direct vs. Indirect – Other cases tried to distinguish between direct and  
     indirect effects, but this proved unmanageable. 
 
    4. New Deal – In Schechter v. Poultry (1935) and Carter Coal Co. (1936), the  
     Supreme Court struck down New Deal legislation on the grounds that  
     it exceeded the Commerce Power. 
 
      a. Beginning in 1937, the Court turned back toward the Gibbons  
       approach and began to ask whether an activity had an effect on  
       interstate commerce. 
 
      b. This was the beginning of the modern era. 
 
  B. Current Scope – Regulation of the Private Sector 
  
    1. In regulating the private sector, the commerce power is virtually   
     unlimited in extent.  There are two theories, one of which almost always 
     works. 
 
      a. Congress can regulate anything or anybody in interstate   
       commerce. 
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      b. Congress can regulate any commercial activity that has a   
       substantial effect on interstate commerce. 
 
  C. In Interstate Commerce – Congress can regulate any products or activities that  
   cross state lines. 
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EXAMPLE – The 1964 Civil Rights Act, which prohibits discrimination on the 
basis of race or religion in public accommodations, was upheld because the 
products and services used in providing public accommodations crossed state 
lines. 
1. Congress cannot regulate participation in interstate commerce in ways  
 that are independently unconstitutional, such as a law prohibiting  
 newspapers from crossing state lines.     

fect on Interstate Commerce – Congress can regulate commercial activity that 
s a substantial effect on interstate commerce.  Importantly, the question of  
ect is judged in the aggregate. 

1. Wickard v. Filburn concerned a farmer’s cultivation of wheat for purely  
 personal use.  Applying the aggregation principle, the court held the  
 commerce clause reached this activity. 

2. Under this test, almost any activity, at least any commercial or economic 
 activity, would have a substantial effect on interstate commerce. 

3. All that is required is that Congress has a rational basis for finding a  
 substantial effect on interstate commerce. 

hat Congress Cannot Regulate – Congress generally cannot regulate conduct  
at is both local and non-commercial. 

1. United States v. Lopez (1995) – The Supreme Court struck down, as  
 beyond the commerce power, a statute making it a federal crime to  
 knowingly possess a firearm within 1,000 feet of a school. 

  a. The activity that Congress tried to regulate is both local (it did  
   not cross state lines) and essentially non-commercial. 

2. United States v. Morrison (2000) – The Court held the civil remedy  
 provision of the Violence Against Women Act unconstitutional. 
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      a. The statute authorized a federal damages action against anyone  
       who “commits a crime of violence motivated by gender.” 
 
      b. Under that statute, unlike the law involved in Lopez, Congress  
       purposely built a record of substantial effect on interstate  
       commerce. 
 
      c. The Court agreed that in the aggregate gender-motivated crimes  
       of violence might have such an effect, but it said that aggregate  
       effect was not enough where the underlying activity was not  
       economic in nature. 
 
      d. Thus, a majority of five Justices were unwilling to allow   
       aggregation of the effects of non-economic activity to sustain  
       federal power. 
 
    3. Gonzales v. Raich (2005) – The non-economic distinction was tested,  
     which attacked Congress’s power to prohibit the production and use of  
     marijuana. 
 
      a. Some states wanted to allow marijuana for medical use, but  
       federal law imposed a flat prohibition.  
 
      b. Three of the five Justice majority in Lopez and Morrison –   
       Rehnquist, O’Connor, and Thomas – doubted that the personal 
       production and use of marijuana for medical purposes was  
       economic activity at all and found no substantial effect on  
       interstate commerce. 
 
      c. However, Justices Kennedy and Scalia switched sides.  Kennedy  
       joined the majority opinion relying on Wickard and the   
       aggregation rationale. 
 
      d. Scalia said that the regulation of an intrastate activity could be  
       essential to regulation of interstate commerce, even where the  
       intrastate activity is non-economic and does not substantially  
       affect interstate commerce.  Scalia thought that Congress had  
       the power to regulate intrastate medical use of marijuana as  
       necessary and proper to making its goal of extinguishing the  
       interstate market in that drug. 
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KEY POINT – Gonzales has left the extent of Congress’s power under the 
Commerce Clause in considerable turmoil.  The relatively stable five-Justice 
majority in favor of limiting Congress’s power to regulate intrastate non-
economic activity no longer exists.  
rrent Scope – Regulation of the Public Sector 

1. Can the federal government require that states or localities take a  
 specific action or follow a specific policy?  Generally yes, but this is  
 subject to exceptions. 

2. Regulation of General Commercial Activity – There is no problem  
 when the federal government regulates general commercial activity in  
 terms that apply alike to the private sector and to state and local   
 governments. 

  a. Examples include minimum wage/maximum hour laws, laws  
   requiring occupational safety, laws regulating pension, and anti- 
   discrimination laws. 

  b. All of these issues arise both in the private and public sectors.   
   Minimum wage laws apply to both private and public employers.  
   Anti-discrimination laws apply to both private businesses and to  
   cities and states. 
KEY POINT – So long as the federal regulation applies across the board, it 
will be upheld. 

This is because all of these activities, whether in the public or private sector, are 
economic in nature and substantially affect interstate commerce.  
3. Regulation of States and Localities Only – A harder case arises when  
 Congress passes a law applicable only to state and local governments. 

  a. Congress cannot force states to enact or enforce legislation.   

  b. Anti-commandeering principle – Congress cannot commandeer  
   state governments and use them as instruments of federal policy. 

4. New York v. United States (1992) – Provides an example of the anti- 
 commandeering principle. 
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      a. The case involved a federal statute required states to take  
       possession of low-level radioactive waste under certain   
       circumstances. 
 
      b. In effect, Congress coerced the states to find some means of  
       disposing of such waste within their borders. 
 
      c. The Supreme Court struck down the law.  It said that Congress  
       cannot “commandeer the legislative processes of the States by  
       directly compelling them to enact and enforce a federal   
       regulatory program.” 
 
    5. Printz v. United States (1992)  
 
      a. The Court struck down part of the Brady Handgun Violence  
       Prevention Act that required local law enforcement officers to  
       conduct background checks on those who purchase handguns. 
 
  G. What Congress Can Do 
 
    1. The prohibition on forcing states to adopt or enforce federal regulatory  
     programs can be circumvented in two ways. 
 
      a. Direct Regulation – Congress can directly regulate the disposal  
       of low-level radioactive waste.  It can specify the conditions,  
       procedures, terms, and locations.  This is because radioactive  
       waste disposal may cross state lines, and it plainly affects   
       interstate commerce. 
 
      b. Incentives – Congress can bribe the states by enacting a   
       conditional grant.  Congress can say that it will give a certain  
       amount of money to every state that does what Congress wants.   
       This is a legitimate use of the spending power, and it allows  
       Congress to fund state programs that it approves of. 
 
    2. All Congress cannot do is directly coerce the states to enact suitable  
     legislation. 
 
 
 
 
 
 



Page 18   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

III. Other Federal Powers 
 
  A. Spending Power – Congress can do virtually anything it cares to do through  
   appropriations. 
 
    1. Conditional grants on federal spending – Congress can say that it will  
     give money, but the money must be spent in accordance with certain  
     requirements. 
 
    2. Any conditions placed on these grants by Congress must not violate  
     individual rights. 
 
  B. Taxing Power – Any tax that is theoretically capable of raising revenue is within  
   the taxing power.  It does not matter if the tax is so heavy that it might be  
   considered punitive. 
 
  C. Civil War Amendments – Congress has the power to enforce the Thirteenth,  
   Fourteenth, and Fifteenth Amendments.  Together, they give Congress broad  
   legislative authority in the area of equal and civil rights. 
   
    1. The Thirteenth Amendment is especially important because it gives  
     Congress the power to prohibit all forms of racial discrimination,  
     whether public or private. 
 
  D. City of Boerne v. Flores (1997) – This is an important decision construing   
   Congress’s power under §5 of the Fourteenth Amendment. 
 
    1. Employment Division v. Smith (1990), held that the Free Exercise Clause  
     does not entitle religious individuals to special treatment under the law. 
 
    2. Congress disagreed with Smith and passed the Religious Freedom  
     Restoration Act.  The statute required all federal, state, and local  
     governments to accommodate religious beliefs by giving religious  
     believers exemptions from otherwise valid laws, unless there was a  
     compelling reason not to do so. 
 
    3. The question in City of Boerne was whether Congress had the power to  
     pass such a law 
 
      a. Federal Law – There was no question that Congress had the  
       power with respect to federal law. 
 
        i. If the federal government wishes to subordinate its own  
         interests to those of religious believers, it is free to do so. 
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        ii. The only possible constitutional objection for federal  
         law would arise if the special treatment went so far as to  
         constitute an establishment of religion.   
 
      b. State Laws – Where does Congress get the power to require  
       states to accommodate religious believers? 
 
        i. Congress’s answer was §5 of the Fourteenth   
         Amendment, which gives Congress the power to enforce 
         the rights guaranteed against state action by §1 of the  
         Fourteenth Amendment. 
 
        ii. One of the rights is free exercise of religion, which is  
         guaranteed against the national government by the First  
         Amendment and against the states by the Fourteenth  
         Amendment.  
 
        iii. Congress claimed that it was enforcing the right of free  
         exercise of religion by requiring states and localities to  
         accommodate religious beliefs.  
 
        iv. The Supreme Court disagreed.  It said that §5 of the  
         Fourteenth Amendment gives Congress the power to  
         remedy violations of individual rights as those rights are  
         defined by the Supreme Court.  It does not give   
         Congress the power to redefine individual rights.   
 
        v. The Supreme Court said that the Religious Freedom  
         Restoration Act was not designed to remedy violations of 
         free exercise rights as defined by the courts.  Rather, it  
         was an attempt to protect interests, specifically the  
         interests of religious believers to have special treatment,  
         beyond those guaranteed by the Constitution.  
 
 
 
 
 
 
 
 
 

KEY POINT – The Religious Freedom Restoration Act presented a problem 
of federalism. 

The defect was not that Congress wished to do more than the Court itself had 
done.  The problem was that Congress wanted to force the states to do more 
than the Court itself had done. 
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   E. Nevada Department of Human Resources v. Hibbs (2003) – Concerned issues  
    similar to City of Boerne, yet came to a different conclusion. 
 
     1. Hibbs centered on Congress’s power to pass the Family Medical  
      Leave Act, which gave certain employees, including some public  
      employees, the right to unpaid leave for family medical reasons. 
 
     2. The Court upheld Congress’s power to pass this legislation under  
      §5 of the Fourteenth Amendment. 
 
     3. Decisive for the Court was a history of unconstitutional state  
      participation in gender-based leave policies.  Thus, the statute was  
      viewed as a prophylaxis against a type of discrimination – gender  
      discrimination – which receives heightened judicial scrutiny.   
 

KEY POINT – Hibbs and City of Boerne tells us that Congress has broad 
power under §5 of the Fourteenth Amendment when it is legislating against 
evils that the Court itself recognizes as unconstitutional, but that Congress 
cannot use §5 of the Fourteenth Amendment to legislate against state actions 
that the Court things pose no constitutional problem.   

 

   
 
 
 
 
 
 
 
 
IV. State Interference with the Federal System 
 
  A. There are situations in which state action may be invalid because it conflicts  
   with the powers of the federal government or with the rights of other states.  In  
   other words, there may be a problem of state interference with the federal  
   system. 
 
    1. The Dormant Commerce Clause – The chief example of state   
     interference with the federal system is the dormant or negative   
     Commerce Clause. 
 
      a. The Commerce Clause is first and foremost a source of federal  
       legislative power.  
 
      b. The dormant Commerce Clause is the opposite.  It comes into  
       play when Congress does not act.  The question in such cases is  
       whether Congress’s unexercised power over interstate commerce 
       limits state law. 
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      c. In general, the states and national government have concurrent  
       legislative authority.  Any valid federal law preempts   
       inconsistent state law. 
 
      d. Where Congress does not legislate in a particular area or  
       regulates an activity only in a particular way, states are generally  
       free to legislate in that area or to regulate the activity in any way  
       not inconsistent with the federal law. 
 
    
 
 
 
 
 
 
       

KEY POINT – The basis for the negative Commerce Clause is the 
assumption that some kinds of state regulation of interstate commerce are so 
destructive of the federal system that Congress would want them to be 
preempted, even in the absence of direct federal legislation. 

The negative Commerce Clause preempts these kinds of state regulations, even 
in the absence of federal legislation. 

 
    2. The Basic Doctrines 
 
      a. Discrimination – No state discrimination against out-of-state  
       interests unless truly necessary to protect local health or safety. 
 
        i. e.g. Prohibition against outside competitors, higher  
         taxation of outside competitors, shipping of garbage or  
         hazardous waste. 
 
      b. Subsidies – Whereas discrimination against out-of-state interests  
       is forbidden, subsidies for in-state interests are allowed. 
 
        i. Rationale – The cost of the state regulation is not being  
         shifted to outsiders.  It is being paid by the taxpayers of  
         the regulating state. 
 
        ii. e.g. Welfare benefits and in-state tuition. 
 
      c. Unduly Burdensome Regulation – Some state regulations that  
       are not discriminatory are nonetheless invalid if they place an  
       undue burden on interstate commerce. 
 
        i. Determining whether a state law places an undue  
         burden on interstate commerce is done by balancing the  
         burden on interstate commerce against the state interest  
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         in having the law in question.  If the burden is too great, 
         the law is invalid. 
 
        ii. In general, however, most non-discriminatory state laws  
         – those that treat in-state and out-of-state interests the  
         same – are upheld. 
 
    3. Federal Consent – If Congress consents to or authorizes state regulation 
     of commerce, nothing that the state does will violate the Commerce  
     Clause. 
 
      a. In an extreme case where there is no legitimate state interest, the 
       state regulation may violate equal protection.  However, nothing 
       a state does will violate the Commerce Clause where Congress  
       has consented to it. 
 
      b. The reason for this rule is that the negative Commerce Clause is 
       an inference from federal legislative power.  
 
      c. If Congress actually exercises federal power, there is no need to  
       infer what Congress would want to do. 
 
      d. The only question in such cases is whether the federal legislation 
       is within federal power as a regulation of interstate commerce. 
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THE RISE AND FALL AND RISE OF SUBSTANTIVE DUE PROCESS 
 
 
I. Fundamental Rights 
 
  A. Marbury Revisited – Marbury found the power of judicial review is the   
   obligation of a court to decide the case before it in accordance with law. 
 
    1. According to Chief Justice Marshall, this meant that the case had to be  
     decided in accordance with the Constitution even if an act of Congress  
     said otherwise. 
 
    2. The key to this traditional or narrow reading of Marbury is the   
     conclusion that the Constitution is a law, not just a statement of  
     political ideals. 
 
    3. If the power of judicial review arises only because the Constitution is a  
     law to be applied in litigated cases, it follows that the Constitution  
     should be applied as law.  That is to say, the meaning of the   
     Constitution should be ascertained by traditional legal analysis. 
 
    4. This approach to constitutional law is described as interpretavist.  This  
     means that the Constitution is a law and should be interpreted like any  
     other kind of law.   
 
  B. Fundamental Rights – There are constitutional law decisions that cannot be  
   understood as interpretation of the Constitution in a traditional legal sense. 
 
    a. There are constitutional rights that are non-textual – rights not found in 
     the Constitution in any meaningful sense but put there by judges. 
 
    b. This approach to constitutional law has a long history and used to be  
     called Natural Law.  Others call it Fundamental Rights or Values. 
 
 
 
 
 
 
 

KEY POINT – Some rights are in the Constitution, not because the 
document can be fairly interpreted to say so, but because they are simply too 
important to be left out. 
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  C. Political vs. Legal – An important aspect of the Fundamental Rights approach is 
   that it is political. 
 
    1. The Fundamental Rights approach embraces the idea that judges  
     should attribute to the Constitution whatever justice requires. 
 
    2. One’s conception of what justice requires will necessarily be in some  
     sense political. 
 
  D. Textual Basis for Non-Textual Rights – There is some textual basis for enforcing 
   non-textual rights. 
 
    1. The Ninth Amendment states that, “The enumeration in the   
     Constitution, of certain rights, shall not be construed to deny or  
     disparage others retained by the people.” 
 
      a. It is not clear exactly what this means, but it seems to   
       contemplate that there are constitutional rights not enumerated  
       in the Constitution. 
 
    2. Similarly, the Fourteenth Amendment states that, “No state shall make  
     or enforce any law which shall abridge the privileges or immunities of  
     citizens of the United States.” 
 
      a. The Fourteenth Amendment does not say what these privileges  
       and immunities are. 
 
      b. Some scholars believe that the phrase “privileges and   
       immunities” incorporates rights not specified in the   
       Constitution.  
 
  E. Substantive Due Process – Although non-textual rights might have been found  
   in the Ninth Amendment or in the Privileges and Immunities Clause of the  
   Fourteenth Amendment, in fact they have been found instead in the concept of 
   Substantive Due Process. 
 
    1. The phrase itself is a contradiction in terms.  The Fifth and Fourteenth  
     Amendment provide that, “No person shall be deprived of life, liberty,  
     or property without due process of law.” 
 
    2. This language requires process, that is, procedure.  There is a body of  
     law called Procedural Due Process, which concerns the right to notice  
     and a hearing. 
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    3. According to the Supreme Court, there is also a substantive dimension  
     to the Due Process Clauses. 
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KEY POINT – Some interests in life, liberty, and property are so important 
that the government cannot infringe them, absent a very powerful justification.  

These interests are called fundamental rights. 
4. Courts determine whether or not the government has a sufficiently  
 powerful justification to override a fundamental right. 

5. The effect of Substantive Due Process is to shift from the legislature to  
 the courts the question of whether certain interests should be infringed. 

 Due Process 

e Rise of Substantive Due Process – Lochner v. New York (1905) 

1. Lochner struck down a New York statute limiting the work week of  
 bakery employees to sixty hours. 

2. In reaching this decision, the Supreme Court limited both the ends the  
 state could pursue and the means chosen to reach those ends. 

  a. Ends – Today the Lochner statute would be justified as a labor  
   law – a straightforward protection of bakery workers against  
   economic exploitation. 

    i. This end was rejected by the Supreme Court on the  
     ground that it interfered with the workers’ liberty of  
     contract. 

    ii. Viewed strictly as a labor law, the statute did not affect  
     the safety, morals, or welfare of the public as a whole.   
     Instead, it intervened in the marketplace to protect a  
     particular group. 

    iii. In today’s language, the law was “special interest   
     legislation.”  The Supreme Court said that the state  
     could not pursue such ends without very good reasons. 

  



Page 26   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

      b. Means – Lochner also restricted the choice of means. 
 
        i. The state tried to justify the law as a health law – a  
         regulation to safeguard the health of the public and the  
         bakers. 
 
        ii. The Court found that health concerns could have been  
         addressed more narrowly by means that did not interfere 
         so greatly with liberty of contract. 
 
      c. Relation of Means to Ends 
 
        i. If all ends are allowed, the means inquiry becomes  
         meaningless. 
 
        ii. Any means chosen are closely related to some end.  If  
         there is no restriction on the ends, inquiry into the  
         means chosen will be meaningless. 
 
        iii. On the other hand, if some ends are disallowed, it is  
         essential to police means in order to ensure that the law  
         is not a subterfuge. 
 
        iv. Lochner illustrates both halves of the approach.  One  
         end, a wealth transfer to employed bakers, was rejected  
         as substantively impermissible.  Another end, protection  
         of public health, was accepted, but the law was closely  
         examined and found wanting as a means to that end. 
 

KEY POINT – If the courts are going to police legislative choice, both means 
and ends must be examined.   

 
 
 
 
  B. The Lochner Era – Lochner has given its name to an era of judicial intervention  
   to protect economic liberty. 
 
    1. The Lochner era lasted nearly forty years, from 1897 to the mid-1930s.   
     During that period, laws regulating prices, wages, hours, and business   
     opportunities were often struck down. 
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  C. The Fall of Substantive Due Process: Nebbia v. New York (1934) and West Coast  
   Hotel Co. v. Parrish (1937) 
 
    1. In Nebbia, the Supreme Court upheld a state law fixing milk prices.   
     More importantly, the law was upheld for what it was – economic  
     protection for dairy farmers. 
 
    2. In West Coast Hotel, the Court sustained a minimum wage law for  
     women.  This decision directly overruled a 1923 decision striking down  
     a similar law. 
 
    3. Both Nebbia and West Coast Hotel accepted regulation of economic  
     activity to aid some interests at the expense of others as a valid   
     legislative end.   
 
  D. Subsequent Developments  
  
    1. By the end of the 1940s, the Court was in full flight from Lochner. 
 
    2.  The Court began to say that it would uphold economic regulation if any 
     known or reasonably inferable set of facts supported the legislative  
     judgment. 
 
      a. Williamson v. Lee Optical Co.  
 
        i. A statute prohibited opticians from replacing lenses or  
         supplying new frames without a new prescription from  
         an optometrist or ophthalmologist.  
 
        ii. This was special-interest legislation designed to give  
         optometrists a virtual monopoly on the eyeglass market,  
         but the Supreme Court upheld the law on the basis of  
         far-fetched speculation about what the legislature might  
         have concluded about public health. 
 
 
III. The Rise of Substantive Due Process – Griswold and Roe 
 
  A. Meyer v. Nebraska; Pierce v. Society of Sisters – Even as the Supreme Court   
   withdrew from review of economic regulation, there was another branch of  
   Substantive Due Process that survived intact. 
 
    1. Meyer v. Nebraska (1923) – Struck down a state law prohibiting the  
     teaching of foreign languages to young children. 
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    2. Pierce v. Society of Sisters – Struck down a state law requiring children to  
     attend public, as opposed to private or parochial, school. 
 
    3. Meyer and Pierce were closely related to Lochner.  All of these decisions  
     sprang from the same conception of the Fifth and Fourteenth   
     Amendments protecting liberty against state interference unless the  
     state had a very good reason. 
 
  B. Griswold v. Connecticut (1965) 
 
    1. Griswold struck down a law prohibiting the use of contraceptives. 
 
    2. This was Substantive Due Process in all but name, but the discredit of  
     Lochner was so great that the Supreme Court did not want that   
     association.  The Court actually disavowed any reliance on the idea of  
     Substantive Due Process.  
 
    3. Justice Douglas came up with an articulation which claimed the right to  
     use contraceptives was created by emanations from more specific  
     guarantees that formed penumbras around textual rights. 
 
    4. In subsequent years, the Court has not repeated “emanations” and  
     “penumbras,” but it has followed a right of privacy. 
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KEY POINT – Substantive Due Process is alive and well for certain personal 
rights, even if it is dead for economic liberty. 
e v. Wade  

1. Much of modern constitutional law theory is devoted to the task of  
 explaining why Roe is right and the older Lochner cases are wrong. 

2. For those who support Roe, the challenge is to explain why and how a  
 right to abortion was found in the Constitution. 

w vs. Politics Revisited – How does one go about justifying abortion as a  
nstitutional right? 

1. If one is willing to accept that constitutional law is pure politics, then  
 Roe is good law if it is good policy.  If there is no difference between  
 constitutional law and politics, as some assert, then Roe is a good or bad 
 decision depending on one’s attitude towards abortion. 



Page 29   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

 
    2. If constitutional law is something other than pure politics, then Roe is  
     hard.  There is no mention of abortion in the text of the Constitution.   
     Nothing in the history of the document indicates that the framers had  
     abortion in mind.  Nothing in the structure of the government set up by 
     the Constitution readily yields an inference of a constitutional right to  
     abortion. 
 
 
III. Three Observation on Roe and Fundamental Rights 
 
  A. The Broad Tradition of Fundamental Rights – It is a mistake to think of Roe as  
   methodologically unique.  This decision is part of a long tradition of   
   fundamental rights, most of which are more or less non-textual. 
 
    1. Roe follows Griswold.  If Roe is wrong as a matter of constitutional law,  
     then perhaps Griswold is also, as well as Meyer and Pierce. 
 
    2. If one condemns Roe because the Supreme Court made it up, then one  
     might also have to condemn all of the other Fundamental Rights  
     decisions as well. 
 
  B. The Uniqueness of Roe – In another sense, though, Roe is arguable unique  
   among modern Fundamental Rights cases. 
 
    1. Lochner – The extraordinary thing about Lochner and other decisions  
     protecting liberty of contract and economic liberty is that they actively  
     frustrated the political branches of government. 
    
      a. For nearly forty years, the Lochner Court disabled state   
       legislatures from economic regulations to which they were  
       politically committed.  
 
      b. Lochner was a direct conflict between the judiciary, acting in the  
       name of the Constitution, and the will of the people, as   
       expressed through the political branches of the government. 
 
    2. Griswold; Meyer; Pierce – Most of the Personal Rights decisions do not  
     have the same character as Lochner. 
 
      a. Every constitutional decision overrules a legislative judgment. 
 
      b. In most of the Personal Rights cases, though, the law invalidated 
       was plainly out of step with the country and the times.  Most of  



Page 30   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

       the laws found to impinge on Fundamental Rights were also  
       politically weak.  
 
      c. The laws struck down were marginal or outliers of some sort,  
       and their invalidation did not directly frustrate any considered,  
       durable, committed legislative judgment. 
 
 
 
 
 
 
 
 
 
 
 
 
    
    
    
 
    
    
 
    
    
    
    
 
    
    
    
 
    
    
    
 
    
    
 
    
    
EXAMPLE – Griswold v. Connecticut 

The Connecticut statute struck down in this case banned the use of 
contraceptives, even by married couples.  Only one other state had such a law.  
Neither of the states actually enforced the law.  Condoms were freely available 
in drug stores in Connecticut, despite the statute. 

In practice, the law was enforced against birth-control clinics.  However, the 
Griswold Court did not focus on birth-control clinics, but focused on the 
sanctity of marriage.  There was no history of enforcing such a statute against 
married couples, and no political constituency reason for doing so. 
3. Non-Controversial – Although Griswold was a constitutional decision, it  
 was also in a broader sense aligned with majority culture and values. 

  a. The same could be said of Meyer and Pierce.  They were oddball  
   statutes that most Americans would have thought went too far.  

4. Relationship to Lawrence v. Texas – A similar point can be made about  
 Lawrence.  It is true that sodomy laws remained fairly widespread.  It is  
 also true that there is, in some quarters, an intense social reaction  
 against gay rights. 

  a. However, Lawrence itself did not much affect the laws on the  
   streets.  For many years, laws prohibiting consensual sodomy  
   have been generally unenforced. 

  b. For many years, they have been invoked almost exclusively  
   where there was some aggravating factor, such as sex in public  
   places or with underage persons. 

  c. In the circumstances of Lawrence, sodomy laws have been  
   almost-dead laws for a long time. 

    i. In this respect, Roe is different.  Whatever else can be  
     said of Roe, it did not reflect national consensus.  Roe  
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         invalidated the abortion laws in the great majority of  
         American jurisdictions. 
 
          (a) Roe did not deal with a law that was unenforced  
           and routinely ignored.  Abortion laws were taken 
           seriously by enforcement authorities in every  
           state. 
 
          (b) Roe dealt with an issue that many people, on  
           both sides of the issue, viewed as supremely  
           important. 
 
          (c) It is clear that in 1973, most states would have  
           enacted abortion statutes substantially more  
           restrictive than Roe allowed if they could have.   
           Even today, it is clear that many states would be  
           much more restrictive than Roe, if the Supreme  
           Court let them. 
 

KEY POINT – However much Roe and Griswold are alike intellectually and 
analytically, they are unalike historically and politically. 

Roe is one of the very few instances since 1937, that the Supreme Court has 
frustrated a committed and durable political majority to do otherwise. 

 
 
 
 
 
 
 
  C. The Un-Radicalness of Roe – To a surprising degree, the entire line of   
   Fundamental Rights or Substantive Due Process cases track the agenda of the  
   middle class. 
 
    1. What Is In – There is nothing in the list of Fundamental Rights that  
     has particular relevance to the poor – nothing that requires the   
     government to redress or ameliorate the maldistribution of wealth. 
 
      a. Substantive due process protects choices involving marriage,  
       procreation, personal relationships, family, etc.  Some of  these  
       choices, like the one to attend private school, are only   
       meaningful if one has the funds to enjoy them. 
 
      b. Other choices can be made more or less equally by the rich and  
       the poor. 
 
    2. What Is Out – Nothing of particular relevance to the economically  
     disadvantaged is included in the list of fundamental rights.  
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      a. There is no fundamental right to housing. 
 
      b. There is no fundamental right to education, or, if there is, only  
       to the basic opportunity to obtain a minimally adequate public  
       education through secondary school. 
 
      c. There is no fundamental right to a job.  When government  
       regulation causes people to lose their jobs, the Supreme Court  
       does nothing.  See Williamson v. Lee Optical. 
 
 
 
 
 
 
 
 
    
    
    
    
 

EXAMPLE – Abortion Funding. 

Since Roe, there is a constitutional right to abortion.  However, if you cannot 
afford the cost of an abortion, there is no constitutional right to abortion 
funding, even if the government pays for live births. 
3. The abortion funding cases reveal how closely the Fundamental Rights  
 are concerned with issues of important to the middle class and how  
 little they contribute to the economic betterment of the poor.  In that  
 sense, Roe and the other Fundamental Rights cases are not radical at all. 
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EQUAL PROTECTION 
 
 
I. Doctrinal Overview of Equal Protection 
 
  A. Same for States and Federal Governments – Generally speaking, equal   
   protection is the same for the states and for the federal government, but there is 
   a difference in terminology.  
 
    1. The Equal Protection Clause of the Fourteenth Amendment applies  
     only to states and localities.  Technically, there is no Equal Protection  
     Clause for the federal government. 
 
    2. Equal protection principles apply to the federal government through  
     the Fifth Amendment guarantee of due process of law.   
 
  B. Standards of Review – Current Equal Protection doctrine features three tests. 
 
    1. Strict Scrutiny – For racial discrimination, some alienage cases, and laws 
     infringing fundamental rights. 
 
    2. Intermediate Scrutiny – For illegitimacy and gender. 
 
    3. Rational Basis Review – For everything else. 
 
      a. Mere Rationality – Rational basis or mere rationality review is  
       the default rule. 
 
        i. If a law does not involve anything that the Constitution  
         considers important (race, alienage, gender, fundamental 
         rights) the courts require mere rationality.  
 
        ii. Almost everything passes mere rationality review. 
 
  C. Relaxed or Non-Existent – There is a dispute in cases over mere rationality  
   review.  The question is whether it is merely very relaxed or completely non- 
   existent.  
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    1. e.g. Justice Thomas has written that the test is passed “if there is any  
     reasonably conceivable set of facts that could provide a rational basis for 
     the classification.” 
 
    2. Some Justices have insisted that mere rationality review should not be  
     completely toothless.  They have argued for rationality with bite. 
 
  D. Means-End Scrutiny – “Rationality with bite” suggests some meaningful   
   scrutiny of the fit between the means and ends. 
 
    1. Rational basis review is traditionally described in term of means and  
     ends – Is the law underinclusive?  Overinclusive?  Both under- and  
     overinclusive? 
 
    2. It is difficult to imagine how a court could review means without  
     policing ends.  Every law is a means to some end. 
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KEY POINT – If one assumes that the purpose of the law is to do whatever it 
in fact does, then the means chosen will always be well adapted to that end.  
The analysis is circular.  

In order to evaluate means in any rigorous way, one has to have some notion of 
what ends count and what ends do not. 
vert Policing of Legislative Ends – The above point explains the bare handful 
cases that flunk mere rationality review.  Some examples are: 

1. Zobel v. Williams – The Court struck down Alaska’s reverse taxation  
 based on years of residency. 

  a. This was found to be irrational because the Court found that  
   the end – rewarding citizens for getting there early – was not a  
   legitimate state purpose. 

2. City of Cleburne v. Cleburne Living Center – The Court found that the  
 refusal to allow a group home for mentally retarded persons was not  
 rationally related to a legitimate governmental purpose. 
  
  a. It is hard to escape the conclusion that the Court simply did not 
   like the obvious purpose to spare the neighbors the burden of  
   associating with the mentally retarded persons and so refused to  
   count that as a legitimate end. 
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    3. Plyer v. Doe – The Court struck down a Texas law denying public  
     schooling to the children of illegal aliens. 
 
      a. The Court weighed the costs and benefits and found the law  
       irrational. 
 
      b. The law is not irrational if Texas simply wanted to make things  
       as hard as possible for illegal aliens, but the Supreme Court  
       found that the end was not appropriate. 
 

KEY POINT – It is important to recognize: 

 (1) That these cases are exceptional in flunking the mere   
 rationality test; and 

 (2) That judicial scrutiny of means necessarily requires some  
 implicit scrutiny of ends. 

 
 
 
 
 
 
 
 
  F. Strict Scrutiny – Usually expressed as a requirement that a law be necessary for  
   a compelling government interest. 
 
    1. The test is rarely met outside the context of affirmative action.  
 
    2. Strict scrutiny is triggered by a law that involves a suspect classification  
     or infringes on a fundamental right. 
 
  G. Fundamental Rights – Insofar as fundamental rights are concerned, equal  
   protection is just like substantive due process.  Both identify certain interests as  
   too important to be infringed by the government, absent a very good reason. 
 
    1. Generally, fundamental rights are the same under equal protection and  
     substantive due process. 
 
    2. Under both clauses, fundamental rights present the same fundamental  
     questions – Where do they come from?  How did they get in the  
     Constitution? 
 
    3. Fundamental rights that trigger strict scrutiny 
 
      a. Privacy, which includes contraception, abortion, certain   
       marriage rights, certain rights of family relationship, and   
       consensual sodomy. 
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      b. Interstate travel, which is never directly restricted but is   
       sometimes indirectly burdened by laws requiring long-term  
       residency as a condition of a political activity or government  
       benefits. 
 
      c. Voting is a fundamental right, which means that strict scrutiny  
       applies to laws restricting access to the franchise. 
 
      d. First Amendment Rights of speech, press, and religion, although 
       they are dealt with separately under the First Amendment. 
 
  H. Suspect Classifications 
 
    1. Race is the premier suspect classification.  For constitutional purposes,  
     race includes ethnicity. 
 
    2. A law is not a racial or ethnic classification simply because it affects  
     different groups differently.  A racial or ethnic classification requires  
     proof of discriminatory purpose. 
 
    3. The discriminatory purpose need not be explicit.  It need not appear on 
     the face of the law, but can be proved by extrinsic evidence.  Even a  
     facially neutral law can be racial classification if a discriminatory   
     purpose is proved. 
 
    4. The only other suspect classification is alienage, which is only suspect  
     sometimes.  Specifically, United States citizenship is treated as a suspect  
     classification when it is used to exclude legal aliens from government  
     benefits or access to private employment.   
 
  I. Intermediate Scrutiny – Two classifications trigger so-called intermediate  
   scrutiny.  They are legitimacy and gender.  For these classification, the test is:  
   Is the law substantially related to important government interests? 
 
    a. In addition, the Court has recently said that sex-based laws require an  
     exceedingly persuasive justification.  That is not quite as strict as strict  
     scrutiny, but it is very close. 
 
 
II. Political Process Theory 
 
  A. Process Theory Defined – Process Theory is an attempt to reconcile judicial  
   review with democracy. 
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    1. It is a response to the countermajoritarian difficulty in having   
     unelected, relatively unaccountable judges overriding the policy choices  
     of elected, relatively accountable legislators. 
 
    2. If judges stuck closely to the text of the Constitution, enforcing only  
     those rules that are clearly stated, then one could say that constitutional  
     rules were approved by the people when they approved the Constitution 
     two centuries ago. 
 
    3. In fact, the Supreme Court enforces a great many rules not dictated by  
     the constitutional text. 
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KEY POINT – Process theory is an attempt to answer what kind of decisions 
should the least accountable branch of government make in a nation 
committed to popular government. 
ited States v. Carolene Products (1938) 

1. The Court was in full retreat from Lochner, and there was much talk of  
 the presumptive constitutionality of legislative acts and the duty of  
 courts to defer to legislative judgments. 

2. Justice Harlan Fiske Stone suggested that the presumption of   
 constitutionality might not apply where a law “restricted those political  
 processes which can ordinarily be expected to bring about repeal of  
 undesirable legislation,” or  involved “prejudice against discrete and  
 insular minorities,” which makes the political process systematically  
 inhospitable to their concerns. 

n Hart Ely – In modern times, this approach has been developed in the  
ok Democracy and Distrust. 

1. Ely argues that courts should be concerned with processes rather than  
 results. 

2. A court should accept legislative outcomes unless there is some reason  
 to suspect a systematic bias in the legislative process. 

3. Systematic bias would occur if a group was denied access to the political  
 process. 

4. Ely says that systematic bias would also result from widespread prejudice 
 against a “discrete and insular minority.” 
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    5. The target groups are special candidates for judicial protection because  
     they are disabled by widespread prejudice from effective participation in 
     the political arena. 
 
  D. Process Theory Applied – Although process theory is normatively controversial, 
   most professors would agree that process theory describes or predicts much of  
   modern constitutional law. 
 
  E. Examples 
 
    1. Legislative Reapportionment – The strongest possible example of  
     process theory at work is legislative reapportionment. 
 
      a. A malapportioned legislature could not be expected to   
       reapportion itself for the overrepresented areas.  
 
      b. The courts stepped in to require that legislative apportionment  
       reflect population shifts. 
 
    2. Race – The most important constitutional theme of the twentieth  
     century has been the constitutional protection of racial minorities. 
 
      a. Heightened judicial scrutiny of any law disadvantaging a racial  
       or ethnic minority is completely consistent with process theory. 
 
      b. In Carolene Products terms, the Supreme Court is acting to  
       protect discrete and insular minorities who, by reason of   
       prejudice, find that their interests are systematically disregarded  
       in the political process. 
 
    3. Criminal Procedure  
 
      a. The most plausible justification for the Court stepping in and  
       taking over in the realm of criminal procedure is that criminal  
       defendants are, perhaps, a paradigm case of a discrete and  
       insular minority.  
 
      b. Everyone else will tend to disregard their rights so judicial  
       intervention is justified on process grounds. 
 
    4. Free Speech – Most free speech decisions aim to protect the integrity of  
     the political process by keeping open channels of criticism and dissent. 
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    5. Homosexual Rights – Is Lawrence v. Texas, which protects homosexual  
     rights, justified by process theory? 
 
      a. Whether gays are a discrete and insular minority is, at least,  
       arguable. 
 
      b. It is possible that Lawrence could be justified as a process-based  
       decision, quite apart from any analysis of fundamental rights. 
 
      c. Lawrence as a process-based decision casts a long shadow as it  
       implies that any differential treatment of gays should be subject  
       to heightened judicial scrutiny. 
 
  F. Counterexample – Abortion – Ely himself claims that abortion is a huge  
   counterexample, though some have attempted to justify Roe as an appropriate  
   judicial response to discrimination against women’s interests. 
 
    1. It is obvious that abortion affects women specifically, if not solely.  So it  
     is possible that a male-dominated political system would undervalue  
     women’s concerns and maintain prohibitions against abortion. 
 
 
III. Affirmative Action 
 
  A. Descriptive Overview – The affirmative action landscape features three different 
   rationales for race-based remedies: the remedial rationale, the reparations  
   rationale, and the diversity rationale. 
 
  B. Remedial Rationale – Justifies affirmative action that remedies past   
   misconduct.  It justifies racial preferences in favor of minorities to undo or  
   correct past discrimination against minorities by that particular actor or agency. 
 
 
 
 
 
 
 
 
 
 
    
    
    
EXAMPLE – Alabama Highway Patrol 

A state highway patrol has a long history of discriminating against minority 
applicants for employment.   

The agency is free to adopt an affirmative action plan to purge itself of past 
misconduct by preferring minority applicants for employment until such a time 
as the workforce achieves the racial balance that it should have had all along. 
1. The use of affirmative action has detractors, but so far the Supreme  
 Court has upheld racial preferences that specifically correct past   
 discrimination by that particular actor or agency. 
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    2. Self-limiting – At some point, the past violation is corrected and this  
     justification disappears. 
 

EXAMPLE – School Desegregation 

Race-conscious remedies (i.e. busing) were required to desegregate school 
systems.  That is, they were required to undo the effects of past misconduct by 
that school system. 

Once a unitary school system is achieved, though, then the compulsion to bus 
disappears.  In recent years, some school systems have been declared unitary 
(purged of the consequences of past segregation), and therefore are no longer 
required to bus. 

 
 
 
 
 
 
 
 
 
 
 
  C. Reparations Rationale – In these cases, affirmative action is said to correct  
   societal discrimination, as opposed to specific misconduct by a particular unit  
   of government. 
 
    1. One might call this compensation, except that the individuals who were 
     hurt in the past and the individuals who are helped in the present are  
     not the same people.  The only connection is that they have the same  
     racial or ethnic identity. 
 

EXAMPLE – Teacher Lay-off Case 

A New Jersey school district with no demonstrated bad past had to lay off a 
teacher.  There were two candidates, one black and one white.  Both were 
apparently superb teachers with excellent records.  The school board chose to 
lay off the white teacher because they wanted more minorities in the classroom. 

Today, it seems relatively clear that this kind of affirmative action will not be 
allowed.  The government will not be allowed to prefer African-Americans and 
other minorities simply because the nation has a discriminatory past.  

 
 
 
 
 
 
 
 
 
 
 
    2. Note the difference between racial preference that specifically remedies  
     past discrimination by that department or agency and racial preference  
     that seeks to provide compensation or reparations for society’s   
     discriminatory past. 
 
  D. Diversity – The rationale accepted by the Supreme Court today for affirmative  
   action. 
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    1. In Grutter and Gratz (2003), the Supreme Court reaffirmed that   
     promoting racial and ethnic diversity is a compelling state interest, at  
     least in higher education. 
    
    2. Diversity is distinct from remedies and reparations, which focus on past  
     misconduct.  Diversity says that there is a good reason today to prefer  
     minorities in order to achieve adequate representation of them today. 
 
    3. Most of the time, diversity does not make much sense in the workplace.  
     The assembly line at the Ford plant does not make better cards because  
     of having a certain proportion of workers who are black or Hispanic. 
 
    4. In education, though, racial diversity is a goal in itself, quite apart from  
     any notion of compensatory justice. 
 
    5. The idea is that because students teach each other, a racially diverse  
     classroom contributes to the education of all students, not just   
     minorities.  In this view, all students are better off in a racially diverse  
     educational environment. 
 
    6. This argument was accepted by the Supreme Court in Bakke (1978), and 
     accepted again in Gratz and Grutter.  
 
  E. Three Issues to Consider on an Exam 
 
    1. Goals vs. Quotas – In Gratz and Grutter, the Supreme Court required  
     that applicants receive holisitic evaluation as individuals, rather than  
     merely as representatives of racial or ethnic identities. 
 
      a. This means that race and ethnicity can be taken into account in  
       a holistic admissions evaluation but cannot be used to give any  
       mechanical or quantified advantage to racial or ethnic   
       minorities. 
 
      b. As a rule of decision this seems clear enough, but the reasons  
       are not.  If race and ethnicity can be taken into account, why  
       does it matter whether it is done on a case-by-case basis or more  
       generally?  Some believe that a case-by-case holistic approach is  
       not really different in operation from a numerical target, just  
       less candid. 
 
    2. The Scope of the Diversity Rationale – This rationale originated in  
     higher education where there is a good argument that racial and ethnic  
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     diversity in the classroom improves the educational experience of all  
     students, not just those receiving special consideration. 
 
      a. The diversity rationale does not work equally well in all   
       contexts. 
 
        i. It applies to education generally. 
 
        ii. It applies to some employment contests, such as law  
         enforcement, where having the confidence of a racially  
         diverse population makes the employee more effective. 
 
        iii. It applies to the military, where a diverse officer corps  
         might be better at commanding a diverse military  
         population. 
 
      b. However, the rationale for diversity in higher education is not  
       immediately applicable to many employment situations. 
 
        i. The Supreme Court in Gratz and Grutter accepted the  
         traditional conception of diversity in higher education as 
         contributing to the quality of the educational   
         experience.  However, the Court also said some things  
         that suggest that perhaps societal diversity is also a  
         compelling government interest. 
 
    3. Theory – Under process theory, judicial invalidation of affirmative  
     action is hard to justify in a multi-race world. 
 
      a. If one imagines a two-race world of whites and blacks,   
       affirmative action makes sense.  Whites are not a discrete and  
       insular minority.  They are not excluded from the political  
       process, nor are they the objects of such pervasive prejudice that  
       their views do not count. 
   
      b. In process terms, therefore, racial discrimination against   
       minorities and racial discrimination in their favor are very  
       different.  Discrimination against minorities raises the special  
       judicial concern with a malfunctioning political process.   
       Discrimination in favor of minorities does not.  Therefore, a  
       process-theorist might conclude that the courts should generally  
       accept affirmative action without too much scrutiny. 
 



Page 43   CONSTITUTIONAL LAW  LAW SCHOOL LEGENDS 
 

      c. This view becomes more complicated when one sees that  
       affirmative action does not involve merely whites and blacks, but 
       whites, blacks, Latinos, Asians, and Native Americans.  Once  
       you have a multi-race/multi-ethnicity world, everyone begins to  
       look like a minority. 
 
      d. This does not mean that process theory would justify strict  
       judicial scrutiny of all affirmative action plans, but it might  
       mean that some serious scrutiny is needed to make sure that the  
       political process does not degenerate into a racial spoils system. 
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INTRODUCTION TO THE FIRST AMENDMENT 
 
 
I. Freedom of Speech and Press 
 
  A. Vagueness and Overbreadth Defined 
 
    1. Vagueness – If a law gives no clear notice of what is prohibited, it is  
     vague. 
 
    2. Overbreadth – If a law burdens substantially more speech than is  
     necessary for a compelling interest, it is overbroad. 
 
  B. Significance – The overbreadth doctrine allows persons whose speech is not  
   protected by the First Amendment to challenge a law on the grounds that it  
   covers protected speech by someone else.  
 
    1. The First Amendment overbreadth doctrine is extremely unusual.   
     Ordinarily, you can challenge the constitutionality of law only as it  
     applies to you. 
 
    2. This is called facial review.  If a statute is substantially overbroad, it is  
     invalidated on its face. 
 
    3. This extraordinary result is justified to avoid the chilling effect that the  
     statute might have on protected speech. 
 
    4. Chilling Effect – Deterrence 
   
      a. All laws have a chilling effect. 
 
        i. e.g. Antitrust laws might intimidate someone from  
         engaging in some perfectly lawful business transaction.   
 
      b. The overbreadth doctrine applies to the First Amendment and  
       nowhere else because free speech is too important to be chilled. 
 
 
 
 

KEY POINT – At the bottom of the overbreadth doctrine and the policy of 
facial review is the idea that free speech is special and must be specially 
protected. 
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  C. Content Neutral vs. Content-Based Regulation of Speech – Content-neutral  
   regulation of speech is dealt with under the heading of time, place, and   
   manner.  By definition, regulation of time, place, and manner is not regulation  
   of content. 
 
    1. Examples 
 
      a. One has the right to use soundtrucks to advertise political   
       opinions.  One does not have the right to use them in a hospital 
       zone at 3:00am. 
 
      b. One has the right to parade or protest in public parks or other  
       appropriate places.  One does not have the right to protest  
       inside a courtroom. 
 
  D. Three Principles Controlling Regulation of Time, Place, and Manner 
 
    1. The law must be content neutral. 
 
 

EXAMPLE – D.C. Embassy Ordinance 

Consider the local D.C. ordinance prohibiting the display of a sign within 500 
feet of a foreign embassy if the sign brings the foreign government into public 
odium or disrepute. 

The ban against bringing the foreign government into public odium or 
disrepute is plainly content-based.  It prohibits a particular point of view, and is 
thus unconstitutional.   

 
 
 
 
 
 
 
 
 
 
      a. Neutral as Applied – Not only must the law be content-neutral  
       on its face, but it also must be neutral as applied. 
 
        i. In practice this means that a valid time, place, or manner 
         regulation cannot vest discretion in an administrative  
         official. 
 
        ii. An official who has the power to choose who shall speak 
         and who shall not is likely to administer that power in a  
         way that is not content neutral. 
 

EXAMPLE – Parade Permit Ordinance  

A first-come, first-served parade permit law is valid.  A parade permit law that 
gives the chief of police discretion to grant or deny the permit is not. 
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EXAMPLE – News Racks 

The Court struck down an ordinance giving the mayor broad discretion to 
grant or deny permits for placing news racks on public property.  The problem 
was the mayor’s power to pick and choose, which made the scheme non-neutral 
as to content. 
2. The law must allow substantial other opportunities for speech to take  
 place. – It must be a guideline for speech, as opposed to a prohibition of 
 speech.   
EXAMPLE – Soundtrucks in Residential Neighborhoods 

An ordinance prohibiting soundtrucks in residential neighborhoods from 
11:00pm until 6:00am is a valid time, place, or manner regulation.  An 
ordinance prohibiting all soundtrucks is not. 
EXAMPLE – Protests on Military Reservations 

A law forbidding public protests on a military reservation is a valid time, place, 
or manner regulation.  Military installations are not an appropriate place for 
speech, and there are many places that are appropriate. 

A law forbidding all public protests on government property is not a valid time, 
place, or manner regulation because streets and parks are traditionally places 
for public speech and some such opportunities have to be allowed. 
3. The law must narrowly serve a significant state interest – The   
 government interest need not be compelling, but it must be significant,  
 and the regulation must be narrowly tailored to that interest. 

ntent-Based Regulations – Typically trigger strict scrutiny.  

1. The test is whether the content-based restriction is necessary for a  
 compelling interest.  This is very hard to pass. 

2. e.g. Flag Burning 

o-Tiered Concept of Speech – Generally speaking, a law that regulates  
eech based on its content will be struck down.  But there are some categories  
speech for which strict scrutiny does not apply. 
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    1. As long as a law is not vague or overbroad, a statute prohibiting speech  
     only within one of the excluded categories is constitutional. 
 
  G. Unprotected Speech 
 
    1. Obscenity  
 
    2. False Statements of Fact – If overbreadth problems can be avoided, false 
     statements of fact can generally be suppressed.  
 
      a. e.g. Laws against perjury, fraud, misleading advertising,   
       defamation. 
 
    3. Fighting Worlds  
 
      a. Words that are so assaultive as to be a trigger to violence. 
 
      b. The same reasoning probably applies to incitement, another  
       category of speech that is not protected because it is so   
       intimately associated with immediate violence. 
 
  H. Inferences – These categories of excluded speech suggest two inferences. 
 
    1. Speech not protected as such – Speech is not protected; only freedom of 
     speech. 
 
    2. The Political Speech Principle 
 
      a. Relates the First Amendment to the structure of the government 
       set up by the Constitution. 
 
      b. It says that the core idea of free speech is to protect speech  
       relevant to self government. 
 
      c. This is a systematic rationale for the First Amendment, which  
       focuses on the value of speech to societal decision-making rather 
       than on the value of speech to the individual who utters it. 
 
      d. A Contrary View – In contrast, the individual self-fulfillment or  
       self-realization view focuses on the important of speech to the  
       individual who utters it.  
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        i. This idea postulates that individuals should have   
         autonomy over a certain realm of activities that the state  
         cannot regulate and that the realm should include  
         speech and expression. 
 
      e. A Better Fit – The cases fit the political speech theory better  
       than the theory of individual self-fulfillment. 
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EXAMPLE – Obscenity  

From the point of view of democratic self-government, hard-core obscenity is 
close to valueless.  It does not contribute much to political debate. 

From the systematic point of view, obscenity is peripheral, borderline, 
marginal, and therefore low-value. 

From the point of view of individual self-realization or self-fulfillment, 
obscenity would be high-value speech.  If one views the First Amendment as 
being primarily about a sphere of autonomy, then matters of sexual expression 
would seem central. 
    i. One way of looking at the exclusion of obscenity from  
     the First Amendment is that it reflects the Supreme  
     Court’s judgment that political speech is a more   
     important rationale than individual self-fulfillment for  
     protecting free speech. 

ise of Religion 

ligious Belief – The Free Exercise Clause protects religious belief absolutely.   

ligious Conduct – In a sense the Free Exercise Clause also protects religious  
nduct. 

1. Conduct cannot be prohibited because it is religious. 

2. The government almost never passes laws aimed at particular religious  
 beliefs or practices.  If it did so, the laws would be invalidated. 

commodation – Must the government grant exemptions from generally valid  
s in order to accommodate religious belief? 
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    1. These cases involve claims of special treatment.  Religious persons say  
     that the specific laws cannot be enforced against them because of their  
     religiousness.  
 
    2. These claims were never routinely successful, but occasionally, like in  
     Wisconsin v. Yoder, they were. 
 
      a. Employment Division of Oregon Human Resources v. Smith (1990) –  
       The Supreme Court put an end to accommodation. 
 
        i. Smith upheld a generally applicable law against   
         hallucinogens against a claim by Native Americans that  
         they needed to use peyote as part of a religious ritual. 
 
        ii. Smith said that if the government had a valid reason to  
         regulate conduct, everyone could be made to obey the  
         law, regardless of their religious objections. 
 
      b. Religious Freedom Restoration Act (1993) – Congress tried to  
       overturn Smith by statute. 
 
        i. The Act declared that the government “shall not   
         substantially burden a person’s exercise of religion even  
         if the burden results from a rule of general applicability.” 
 
        ii. A substantial burden on religious exercise would have to  
         be justified by a compelling government interest. 
 
        iii. This statute does not purport to overrule Smith because  
         as a matter of constitutional law, it could not.  See  
         Marbury v. Madison. 
 
        iv. The statute did try to give religious observers rights  
         beyond those guaranteed by the Constitution. 
 
      c. City of Boerne v. Flores (1997) – The Religious Freedom   
       Restoration Act was struck down as being beyond federal  
       legislative authority insofar as it applied to state and local  
       governments to accommodate religious beliefs. 
 
        i. The Supreme Court said that Congress lacked authority  
         to pass such a law. 
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        ii. States could require accommodation of religious belief,   
         but Congress could not.  The problem was federalism. 
 
        iii. The Religious Freedom Restoration Act still applies to  
         the federal government’s own actions because the federal 
         government’s own actions are within federal legislative  
         power. 
 
        iv. The only remaining issue is whether government   
         accommodation of religious belief constitutes an   
         unconstitutional establishment of religion.  No court has 
         accepted this argument. 
 
 
III. Establishment of Religion 
 
  A. Three-Part Test – For many years, the Supreme Court talked about a three-part  
   test derived from Lemon v. Kurtzman (1971).  The test never predicted results  
   very well, but its general effect was to foster separation of church and state.  
 
    1. Does the law have a non-religious purpose? 
 
    2. Does the law have the effect of advancing religion? 
 
    3. Does the law produce excessive government entanglement with religion? 
 
  B. Separation – The Constitution does not use the word “separation,” but ever  
   since Hugo Black referred to a “wall of separation between church and state,”  
   many people have believed that the Establishment Clause requires complete  
   mutual disengagement of government and religion. 
 
    1. The idea of separation reigned supreme in the 1970s and 1980s, when  
     the Supreme Court struck down many efforts to provide financial  
     support to religious education. 
 
    2. Such aid was allowed to go to colleges and universities but generally not  
     to religious primary or secondary schools. 
 
    3. In recent years, the Court turned away from complete separation as the  
     governing principle of Establishment Clause cases and turned toward  
     the touchstone of neutrality.   
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    4. As generally understood, neutrality requires that the government be  
     neutral as among religions and that it be neutral as between religion  
     and non-religion. 
 
  C. Neutrality – In a variety of situations, today’s Supreme Court is ready to allow  
   government support of religious education so long as it is done neutrally. 
 
    1. e.g. Giving vouchers to parents that they can use at any school they  
     want to, whether or not it has a religious affiliation.  In terms of strict  
     separation, a parental-choice voucher program is a problem.  In terns of  
     neutrality it is not. 
 
    2. The idea that government must be neutral among religious beliefs has  
     wide support.   The idea that government must be neutral as between  
     religion and non-religion has become far more controversial. 
 
  D. Neutrality Between Religion and Non-Religion – In a pair of cases in 2005,  
   Chief Justice Rehnquist and Justices Scalia, Thomas, and Kennedy attacked the 
   idea that the government must be neutral as between religion and non-religion  
   and argued that the history of the Establishment Clause includes no such  
   notion. 
 
    1. They attacked the Lemon test, which makes a law unconstitutional if its  
     purpose or primary effect is to aid religion. 
 
    2. The attack on neutrality remains a dissenting point.  The majority still  
     holds to neutrality as the touchstone, although the concept is not always 
     articulated in the specific terms of Lemon.  
 
  E. Recent Cases 
 
    1. Van Orden v. Perry (2005) – The Court allowed the display of a Ten 
     Commandments monument, along with other monuments and   
     markers, on the grounds of the Texas State Capitol.  
 
      a. A plurality, consisting of Chief Justice Rehnquist and Justices  
       Kennedy, Scalia, and Thomas declined to use Lemon.  Instead,  
       they looked to the nature of the monument and found it  
       consistent with the history of the nation. 
 
      b. Justice Breyer concurred in the judgment.  He focused on the  
       need to avoid social conflict about religion, concluding that the  
       passive display of the Ten Commandments did not promote  
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       such conflict but that forcing all references to religion out of the 
       public sphere would likely to do so. 
 
      c. Justice Stevens, O’Connor, Souter, and Ginsburg dissented. 
 
    2. McCreary County v. ACLU (2005) – Justice Breyer switched sides leading  
     to the prohibition of a courthouse display of the Ten Commandments  
     by two counties. 
 
      a. Decisive here was the fact that the particular history of the  
       display in these cases made it unmistakably clear that the county 
       had a specific purpose to advance religion. 
 
      b. Under Lemon, this made the display unconstitutional.  Chief  
       Justice Rehnquist and Justices Kennedy, Scalia, and Thomas  
       dissented. 
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