
Law School Legends on Audio CD: Criminal Law
Professor John M. Burkoff, University of Pittsburgh School of Law

Lecture 1

Introduction

Value of these lectures:
• criminal law classes (undergrad or Law School; US or foreign)
• general knowledge & common sense: what going on?
• basic Bar Examination preparation (but not specific jurisdictional

elements)

Content of this lecture:
• structural issues and skills that will be useful to you to figure out the

basics about criminal law
• two classic, foundational criminal law doctrines: actus reus and mens

rea

Overview: Nine basic criminal law issues & skills
• federalism: state and federal criminal law jurisdictions are separate

and each is sovereign (U.S. is different from most other countries)
–>example: double jeopardy issues and both state and federal trials
for same actions (police misconduct)

• “substantive criminal law” is different in every state jurisdiction
(crimes codes)
–>why is that? how different? example: possession of marijuana

• criminal justice system’s “terms of art” (special meaning)
–>English vs “law English”; example: criminal intent (mens rea)

• distinct roles of judges and juries in criminal trials
–>who decides what when?; who is the “fact-finder”; what does it
mean to rule on facts “as a matter of law”

• the key role of “element analysis” in criminal law
–>Legislature’s role; prosecution’s burden of proof beyond a
reasonable doubt

• two different types of criminal defenses: failure of proof vs.
affirmative defenses
–>differences in burdens of proof; how prosecutors need to prosecute
and defense counsel need to defend
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• the importance of criminal defense and prosecutorial ethics
–>difference between what lawyers can do and what they should do;
examples: representing guilty defendants; prosecutorial charging and
role with respect to evidence seized improperly

• how, when, and why particular conduct is criminalized
–>role of politics and the law: legislators’ role; judicial role; lawyers’
role

• how do you analyze criminal appellate court decisions?
–>focus of Law School classes; not just holdings, but context, detail,
and nature of analysis in order to figure out future applications of the
law

Developing “an eye” (attorney common sense):
• in appellate cases, need to focus on:

–>legal principles and doctrine
–>words, text, policy, precedent, and context
–>factual detail
–>real world context (i.e. this is an art, not science)

• memorizing rules is less important than learning to apply them
–>not just learning substantive criminal law, learning to “do it”

• distinguish criminal law from torts (separation in 1367), but can be
both (watch out!)

Judge/Jury:
• facts/law dichotomy; jury is “fact-finder” unless “bench trial”
• since “Common Law” period

–>term of art with 2 meanings: (1) English law at time of American
Revolution; and (2) case precedent focus (cf. European civil law)

• judge instructs jury on law (“instructions”)
• significance of “jury nullification”

–>necessary with “general verdict”
• result: prosecutors and defense counsel “tell stories” (“narratives”)

–>application example: defendant accused of robbery; what stories
will prosecutor and defense counsel tell? (good guy vs. bad guy)

Element Analysis
• U.S. Const. amend. XIV (due process) = (1) presumption of



3

innocence; and (2) prosecutor has the burden of proving every
element of the crime to the jury’s satisfaction “beyond a reasonable
doubt”

• elements = distinct factual requirements in definition of criminal
offense

• application example (on your own): what elements in Pennsylvania
arson statute?:

(1) A person commits a felony of the first degree if he
intentionally starts a fire or causes an explosion, or if he aids,
counsels, pays or agrees to pay another to cause a fire or
explosion, whether on his own property or on that of another,
and if: (I) he thereby recklessly places another person in danger
of death or bodily injury, including but not limited to a
firefighter, police officer or other person actively engaged in
fighting the fire; or (ii) he commits the act with the purpose of
destroying or damaging an inhabited building or occupied
structure of another.

• because prosecutor must prove each element beyond a reasonable
doubt, most common defense is “failure of proof (FOP),” i.e. defense
counsel creates a reasonable doubt about one or more elements
–>contrast: affirmative defenses (e.g., self defense, Lecture #4)

Appellate Court Standards of Review
• law school courses generally focus on appellate decisions
• appellate courts do not engage in “de novo” review
• Standards of review of criminal convictions: (1) evidence must be
viewed “in the light most favorable to” the prosecution, the verdict winner
below; and (2) question is whether a reasonable and rationale decision-
maker could have found what this jury found (i.e. jury is fact-finder)
• use these standards to predict outcomes on appeal

What Is Punished?
• Common Law offenses: murder; manslaughter; mayhem (assaultive

loss of eye/limb); rape; larceny; robbery; burglary; arson; assault and
battery; perjury; forgery; and bribery

• “Reception”: former English colonies accepted (“received”) the
Common Law as the basis of their law until it was replaced or
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repealed
• Legislators can mostly criminalize whatever they want with few

constitutional impediments
• Role of Model Penal Code (“MPC”) (1953-1961); model crimes code,

often used as example in criminal law classes

Classic substantive  criminal law doctrines (superstructure):

Actus Reus (criminal act; no thought crimes)
• classic pattern: act + intent + any additional circumstantial elements

–>example: recklessly + “operating” motor vehicle + in hazardous
conditions
–>case law helps explain actus reus; example: car parked on side of
road = “operating”?

• actus reus must be “voluntary” = free will + conscious external body
movement; not reflex or unconscious act
–>hence, “involuntariness” defense when jury finds FOP re voluntary
act

• possession as actus reus: defendants must have been aware of their
control long enough to be able to terminate it (joint/constructive)

• omissions are not criminal acts unless there is a “duty” to act (cf.
morals/ethics): (1) statutory duty; (2) status relationship; (3)
contractual obligation; (4) voluntary assumption of duty; and (5)
creation of peril

Mens Rea
• generalized “wickedness” is not enough; need specific statutory intent

prescribed
• MPC: (1) purposefully (intentionally); (2) knowingly; (3) recklessly;

and (4) negligently
• purposive/intentional conduct essentially: “conscious object” to

engage in that conduct or cause that result
–>example: first degree murder: need specific intent to kill victim

• knowing conduct essentially: “practically certain” conduct is of
proscribed nature and will cause prescribed result

• recklessness essentially: conscious disregard of “substantial and
unjustifiable risk” that element exists or will result from conduct and
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disregard is gross deviation from reasonable person
–>example: second degree murder

• negligence essentially: actor “should be aware” of that risk and
disregard is gross deviation from reasonable person
–>key distinction: recklessness has subjective component; negligence
is objective
–>example: gun fell and fired, reckless or negligent or neither? (role
of fact-finder)
–>example: shooting into crowd, intentional, reckless, negligent, or
none fo the above? (role of fact-finder)

• strict liability: OK if legislative choice
–>generally, public welfare or regulatory offenses (but cf rape)

• Where no express mens rea element: if people likely on notice of such
regulation = strict; if not, mens rea generally inferred unless
legislative will to the contrary

• intoxication or drugged condition defense; majority: defense only if
“specific intent” crime
–>specific intent: statute requires proof of additional intent beyond
commission of the act itself; example: assault with intent to rape
• but “sufficiency” requirement (was defendant sufficiently

drunk or stoned?)
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Law School Legends on Audio CD: Criminal Law
Professor John M. Burkoff, University of Pittsburgh School of Law

Lecture 2

Introduction

Assault
• Common Law: assault & battery (similar to torts in most states today)

–>battery = intentional touching against victim’s will causing injury
–>assault = putting victim in actual and reasonable fear of imminent
battery

• today, most (but not all) jurisdictions follow MPC: merger of assault
and battery offenses

–>one crime only today = assault, includes the Common Law
elements of both assault and battery

• no actual touching or injury or real danger necessary: victim’s
reasonable fear is enough
–>example: holding gun or knife on victim

• also more serious, “aggravated” assault crimes exist requiring proof
of more serious injury or a specific category of victim
–>example: assault on fireman
–>examples: assault with intent to rape; assault with intent to cause
great bodily harm

Homicide
• jurisdictions idiosyncratic, but much still taken from Common Law
• Common Law: “malice” distinguished murder and manslaughter

–>still generally true, but additional elements required
• basic elements of homicide: (1) killing act (actus reus); (2) specified

mens rea; (3) causation; and (4) death of human being
–>differences in homicide offenses largely turn o different mens rea
required

• most jurisdictions still distinguish murder offenses by degrees (1st
degree; 2nd degree)
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First Degree/Premeditated Murder
• most serious homicide offense: intentional killing with malice =

premeditated, willful, and deliberate
–>need specific intent to kill
–>generally punished by life or death (where capital punishment
possible)
–>really worst kind of homicide

• example: euthanasia?
• malice/murder: “wickedness of disposition, hardness of heart, wanton

conduct, cruelty, recklessness of consequences, and/or a mind without
regard to social duty” (from Common Law)
–>malice can be express or implied
–>generally implied from recklessness, i.e. a conscious disregard of a
substantial and unjustifiable risk of death which is a gross deviation
from a reasonable person’s conduct

• sometimes called “extreme indifference to the value of
human life”

• malice often inferred from the use of a deadly weapon on
a vital part of a victim's body

• premeditation and deliberation; majority: no time is too short for a
wicked person premeditate and deliberate (nanosecond?)
–>but some states require proof of “actual reflection”; factors include:

• prior planning activity
• prior relationship with the victim
• motive
• manner of killing, i.e. did it reflect preconceived design?

–>example: shooting to wound = not premeditation and
deliberation/1st degree murder (if jury believes this story)
–>example: shooting into crowd, not aiming = not premeditation and
deliberation/1st degree murder (if jury believes this story)
–>example: shooting at police officer in car chase: aiming = 1st
degree murder; not aiming = not 1st degree murder (if jury believes
this story)

Second Degree/Malice/Depraved Heart Murder
• “residual category” of murder; generic “murder”

–>lesser sentence than first degree; deemed less heinous (is it? 
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legislative choice)
• key element = malice

–>generally implied through recklessness: conscious disregard of
“substantial and unjustifiable risk” that death of victim will result
from this conduct and such disregard is a gross deviation from the
conduct of a reasonable person

• sometimes called “impulse killing” in contrast to premeditation and
deliberation required for first degree murder
–>example: shooting to wound = not premeditation and
deliberation/1st degree murder (if jury believes this story), but clear
second degree murder
–>example: shooting into crowd, not aiming = not premeditation and
deliberation/1st degree murder (if jury believes this story), but clear
second degree murder
–>example: shooting at police officer in car chase: aiming = 1st
degree murder; not aiming = not 1st degree murder (if jury believes
this story), but clear second degree murder

Felony-Murder
• criminal offense in majority (but not all) states: way to impute malice

and thus establish murder
–>generally treated as first degree murder

• 2 types of felony-murder statutes: (1) “inherently dangerous”
felonies; or (2) list of triggering felonies
–>typically includes: robbery; rape; arson; burglary; kidnaping;
carjacking; terrorism

• felony must be independent of act leading to victim’s death
• includes flight after felony

–>tests: fresh pursuit; until safe haven; break in chain
• in some jurisdictions, non-killing accomplice has a potential defense:

where killing act by co-felon was unforeseeable to a reasonable
person

• Common Law: also misdemeanor-manslaughter (minority today)

Voluntary Manslaughter
• generally treated as a “defense” not a charged offense

–>essentially “mitigated” murder; not a “complete defense” (cf. self
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defense)
• often called “provocation defense” or “heat of passion” defense
• elements/keys:

–>sudden and intense passion resulting from provocation by a victim
so serious it would create such passion in a reasonable person

• note objective element (“reasonable person”)
–> and objective “cooling-off” period applied (want to discourage
vigilantism)
–>not applicable to the killing of third parties, unless defendant
aimed at provoker and missed
–>Common Law specified limited number of “adequate” provocative
acts, e.g. adultery of spouse; less common today

• but response to mere words sometimes held not
adequately provocative even today (“sticks & stones
doctrine”)

• “imperfect defense” is a second way to mitigate murder to voluntary
manslaughter (see Lecture #4)
–>imperfect defense = actor honestly believed needed to kill victim to
take justified protective action, but that belief was unreasonable

• example: imperfect self defense

Involuntary Manslaughter
• unintentional killing committed without “malice”
• generally criminal negligence (“gross negligence”) mens rea required

cf. civil tort law = ordinary negligence
–>distinction: failure to realize the risk of death risk needs to be more
than ordinary negligence

• example: dropped loaded pistol on floor with safety off, causing
firing and killing of victim = not first degree murder; not likely
second degree murder; but may be criminal negligence (up to jury
considering all facts)

• example: left baby in car, too hot or too cold, and baby dies = not first
degree murder; not likely second degree murder; but may be criminal
negligence (up to jury considering all facts)

• not all deaths are homicides even if ordinary negligence occurred;
some deaths are mere accidents (up to jury considering all facts)
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Causation
• causation is an element for all crimes containing a “result element,”

e.g. death of a human being in homicide offenses
• 2 prongs: (1) conduct “but for” cause of criminal result; and (2)

conduct was “legally sufficient” cause
–>latter element more difficult to meet than in torts

• “but for” element alone is too broad and inclusive
• “but for” inapplicable where multiple mortal wounds

–>different if first or second wound not mortal
• legal sufficiency element = proximate cause (torts) or comparable

element
–>key is to exclude unforeseeable intervening or supervening causes
breaking causal chain
–>reasonably foreseeable consequences of action are “caused” by
actor

• MPC test: “not too remote or accidental”
–>essentially excludes cases where there is a reasonably
unforeseeable break in the causal chain; example: assault victim dies
when ambulance crashes due to driver’s gross negligence

• Common Law “year-and-a-day rule” generally no longer followed
• medical malpractice or therapeutic misadventure: generally need

gross negligence to break the causal chain

Rape & Other Sex Offenses
• essentially assaults and/or batteries with additional proof of specific

sexual elements
• much change in sex offenses and defenses in last few decades

–>due to changing social and cultural attitudes; example: recognition
of spousal rape offense is relatively recent

• Common Law Rape: vaginal sexual intercourse with penetration
however slight by a male with a female not his wife without her
consent and with force or threat of force

• plus Common Law unique and burdensome evidentiary requirements
for rape prosecutions:
–>unlike all other crimes, victim must have resisted “to the utmost” to
establish rape
–>corroborating evidence necessary in addition to victim's testimony
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–>”fresh complaint” rule
–>impeachment of victim with lack of chastity and/or prior sexual
conduct possible
–>unique “easy to claim, hard to rebut” charge made to jury

• modern changes include: eliminating or revising elements of rape and
evidentiary requirements; males and females can be victims or
perpetrators; evidentiary "rape-shield statutes"

• much variation in definition of rape (and host of “lesser” sex
offenses) state by state, including;
–>increased scope of coverage of sexual misconduct, e.g., sex with
unconscious or incompetent victims; patients, students or others in
the accused person's care; sexual contact induced by fraud or through
use of intoxicants (e.g., date rape drugs); forcible or non-consensual
anal or oral sex; indecent contact without genital penetration;
indecent exposure; incest (parent/child); bestiality
–>in contrast, adultery and consensual homosexual activity not
crimes today

• key modern change in rape offense in many states: force element
required, but not absence of consent
–>pro: less focus on victim and victim’s sexual conduct
–>con: submission to defendant’s desires may lead jury to find lack of
force (even though no longer an obligation to resist); problem of
jury’s potential social or cultural bias

• force element generally includes threats and psychological pressure or
coercion
–>resistance requirement eliminated today but submission may make
force hard to prove
–>threats may be verbal or non-verbal; example: foster parent
demands sex or out of foster care = psychological coercion even
though victim didn’t say NO

• Absence of consent uncommon element with respect to other, non-
sexual crimes
–>absence of consent need not be verbal (NO means NO); YES can
change to NO (and means NO)
–>some movement to affirmative consent element from absence of
negative (especially in campus conduct codes), i.e. YES means YES

• but needs to be explicit or verbalized for every individual
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act?  (still controversial)
• Rape generally treated as strict liability offense in majority (but not

all) states
–>hence, irrelevant that defendant thought victim consented if victim
didn’t consent
–>hence, generally no mistake of fact defense

• example: “I thought she consented” = no defense

Spousal Rape
• not a crime at Common Law; criminalized today
• but some states = separate (and lesser) crime than rape with additional

elements, e.g. reporting requirement

Statutory Rape
• consent of minor irrelevant; age of consent varies by jurisdiction

–>many states have age gap element, i.e. defendant must be more
than specified number of years older than victim

• strict liability: mistake as to age deemed irrelevant in most
jurisdictions



13

Law School Legends on Audio CD: Criminal Law
Professor John M. Burkoff, University of Pittsburgh School of Law

Lecture 3

Introduction

Theft Offenses
• Common Law generally: traditionally complex elements in theft

offenses and couldn’t prove different theft offense than one charged
• Larceny: (1) wrongful taking and carrying away; (2) of personal

property; (3) in possession of another person; (4) with intent to
convert it or to deprive possessor of it; (5) permanently
–>penalty was death at Common Law; not today
–>lots of tricky spins on these elements, including:

• personal property only, not real or intangible property
• not theft of services (as theft crimes cover today)
• not wild animals, but domesticated animals OK
• only applicable to trespassing on the possessory rights of

another person
–>no larceny if property merely in “custody” of another
(not “possession”); custody = temporary control, but
right to use
–>example: bank teller taking $ from cash drawer is
larceny as bank possessed $; BUT bank teller taking $
from depositor is not larceny because bank never
possessed $ (just custody)

• “breaking bulk”: Common Law: bailee who took all
goods entrusted to her not guilty of larceny because
custody not possession; but if bailee only took some
goods = larceny due to “breaking bulk”; fiction that this
caused bailee to lose possession

• lost property: if clearly belongs to someone else,
constructive possession = larceny (unless trying to return
it)

• “asportation” requirement: larceny required moving the
property by “carrying it away” even a few inches (today:
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issue is “control”)
• mens rea: specific intent to convert or permanently

deprive owner of property (“permanent” = long period of
time); not larceny if taken to borrow or defendant’s
belief in lawful claim to it; example: joyride

–>grand vs. petty larceny: Common Law: more serious and less
serious offenses by focus on value of property taken (approach
persists today)
–>modern approach (MPC): basic and more inclusive theft crime that
covers all forms of misappropriation of property of another person;
fewer weird distinctions and clunky elements
–>newer offenses include: theft of data; theft of utilities; identity
theft; shoplifting

• Larceny by Trick: separate offense where possession of property
gained by means of fraud or false pretenses
–>Common Law: intent to act fraudulently from beginning when
property taken; hence, rented property where later decided not to
return, not larceny by trick as initial possession not larcenous
–>today distinction gone; renter's failure to return property = theft
crime

• Embezzlement: fraudulent conversion of property of another
–>need specific intent: if mistaken belief that taker owned it, not
embezzlement
–>distinguish larceny: embezzlement when actor possessed property
lawfully but then converted it fraudulently; larceny when actor
wrongfully took property from possession of another
–>today: generally takings of property subject to known obligation
but used for actor’s benefit instead; irrelevant who had “possession”
of property

• False Pretenses: knowingly misrepresenting material facts in order to
and with the result of defrauding another person into giving actor title
to that person's property
–>not failure to disclose information (omission) or exaggerations of
value of property
–>distinguish larceny by trick: false pretenses to fraudulently obtain
title to property; larceny by trick to fraudulently obtain possession of
property
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–>most states today combine false pretenses and larceny by trick =
theft by deception

• Modern consolidation of theft offenses (MPC): one overarching theft
offense involving unlawful taking of property of others; unlike
Common Law, proof of specific theft offense may vary at trial

• Receiving Stolen Property (RSP): actor gains control over property
believing it was obtained criminally, intending to deprive owner of
interest in it permanently
–>Presumption (MPC): knowledge presumed where person acquiring
it for consideration known to be far below reasonable value

• Robbery: use or threat of violence or force when committing a theft
–>Common Law: larceny that was taking from person or in presence
of victim accomplished by violence or threat of violence
–>today: serious bodily injury or threat thereof in committing a theft
–>Armed robbery: usually, robbery with deadly weapon

• Burglary (B&E): Common Law: breaking and entering into another's
dwelling at night with intent to commit a felony
–>today broader: day OK, too; buildings or occupied structures

Inchoate Offenses:
• distinguish completed criminal offenses = choate

Attempt
• Actus Reus: mere preparation not enough

–>classic: how close did actor get to completion (proximity tests)?
–>modern/MPC: how far did actor go toward completion?
(substantial step)

• modern version includes much more conduct
• Mens Rea: intent to commit specific criminal offense

–>no attempted negligence or recklessness offenses; example: no
attempted involuntary manslaughter crime
–>trying to kill victim, but failed = attempted (first degree) murder

• attempt merges with completed offense
• Abandonment Defense: majority rule

–>must be voluntary & complete (MPC)
• Impossibility Defense: minority view today

–>traditionally: factual impossibility = no defense; legal impossibility
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= defense
–>but really reflected focus on what happened (legal impossibility)
vs. what defendant intended (factual impossibility)

• example: possession of oregano, thinking it was
marijuana

• MPC/majority: rejection; no impossibility defense

Conspiracy
• majority today: criminal offense due to increased danger from

multiple criminal actors
–>but much criticism: unnecessary; inappropriate “net”; “prosecutor’s
darling”; “co-conspirator’s hearsay exception

• hearsay exception: statements made by co-conspirators
in furtherance of conspiracy admissible (ordinarily
hearsay)

• generally no “double inchoates,” e.g. conspiracy to commit attempt
• 2 statutory models: bilateral and unilateral

–>bilateral: at least 2 people must actually agree to commit a crime
–>unilateral: conspiracy where actor believes agreement with another
to commit crime
–>majority of states unilateral today; federal = bilateral

• agreement with undercover agent = conspiracy in unilateral not
bilateral jurisdictions

• mens rea: (1) intent to agree with another person to commit crime; (2)
intent to commit that crime
–>inapplicable to recklessness and negligence offenses
–>”mere knowledge” of conspiracy not enough; need proof of actual
intention to join with others

• actus reus: agreement (not the same as criminal end intended)
–>typically established with circumstantial evidence
(“choreography”)
–>number of conspiracies = number of agreements, not number of
criminal ends

• merger: majority: conspiracy does not merge with criminal end itself
as different actus reus for each; example: conspiracy to commit
murder (agreement vs. killing act itself)
–>but MPC: limit of 1 inchoate only with respect to same intended
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criminal end
• overt act: maj: very little needs to be shown; demonstrates firmness of

purpose
–>this is not actus reus; it’s an additional element

• duration: continues until one co-conspirator commits overt act or
abandons enterprise

• abandonment or renunciation defense: majority: OK if voluntary and
complete and thwart plot

• “Pinkerton Doctrine”: co-conspirators are responsible (as
accomplices) for reasonably foreseeable actions of their
co-conspirators undertaken in furtherance of conspiracy

Solicitation
• majority: solicitation of any crime; often applied in prostitution and

homicide cases
• mens rea: intent to promote or facilitate commission of specific crime

by another person
• actus reus: commanding, encouraging, or requesting another to

commit a specific crime
–>not hollow threats, joking, or puffery
–>not mere approval of another's criminal intentions
–>but can be committed where encouragement of person who has
already decided to commit crime (fine line)

• First Amendment/speech line: must be directed to inciting or
producing imminent lawless action and likely to incite or produce
such action

• impossibility not a defense and criminal act solicited need not occur
–>but if it occurs, actor is likely an accomplice as well; no merger

• voluntary and complete renunciation and thwart plot = defense, like
conspiracy

Complicity
• also called: accomplice or accessory liability; aiding and abetting
• Common Law: 4 categories of participants to felony: (1) principals in

the first degree; (2) principals in the second degree; (3) accessories
before the fact; and (4) accessories after the fact; accomplice
culpability “shadowed” that of principal
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• today: generally merger of all categories, except accessory after the
fact; no shadowing
–>key point: today, accomplices treated as principals (except
accessory after the fact)
–>but pre-trial notice of intent to prove complicity necessary
–>no merger for accessories after the fact; examples: receiving stolen
property (fence); obstruction of justice

• mens rea: (1) intent to assist another in commission of crime; and (2)
intent that other person actually commit that crime
–>generally proof is circumstantial
–>mere knowledge of another’s criminal intention is not enough

• actus reus: active assistance however slight
–>mere presence at scene is not enough

• no withdrawal/renunciation defense after criminal act has taken place;
before OK if keep criminal act from occurring

• culpable for acts of another actor defendant could reasonably foresee
would result from defendant’s assistance; example: supplied weapon
for robbery

Vicarious Culpability
• person may be convicted of crime vicariously, on basis of another

person's criminal conduct where law so provides
–>example: bar owner vicariously responsible for acts of bartender or
security personnel

• corporations may be held responsible vicariously for reasonably
foreseeable actions of their agents or employees

• but corporate officers may not be held responsible vicariously for acts
of others in corporation they were “powerless” to prevent
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Law School Legends on Audio CD: Criminal Law
Professor John M. Burkoff, University of Pittsburgh School of Law

Lecture 4

Introduction

Recap Nature of Defenses: Failure of Proof vs. Affirmative Defenses

Mistake
• attempt to negative mens rea element (doesn’t work if strict liability

offense, e.g. statutory rape)
• Mistake of Fact

–>good defense if it negatives prescribed men rea
–>example: first degree murder charge, thought gun was unloaded
(mistake negatives premeditation and deliberation; but second degree
murder or involuntary manslaughter still possible)
–>some jurisdictions: subjective and objective (reasonableness)
elements (MPC = subjective only)
–>no need for mistake-of-fact instruction if issue is covered in the
instruction about the elements of the offense

• Mistake of Law
–>generally not a good defense
–>distinction mistake of fact: possession of marijuana believing
(mistakenly) lawful = mistake of law = not a defense; but possession
of marijuana believing (mistakenly) oregano = mistake of fact = is a
defense (if reasonable thing to believe in some jurisdictions and if not
strict liability offense)
–>but some jurisdictions: mistaken reliance on appropriate public
official permission is good defense (“estoppel”)

Justification Defenses
• general theory: justifications = external issues; excuses = internal

issues

• Self Defense
–>often raised with homicide charges, but applicable to other assaults
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as well
–>elements: (1) non-aggressor may use (2) unlawful force [not
deadly, e.g. punch by non-professional boxer] (3) to protect against
attack by another person (4) when actor reasonably believes
threatened (5) with imminent use of unlawful force (5) and defensive
force is necessary to repel it
–>example: response to punch with punch OK
–>subjective and objective (reasonable belief) components

• “imperfect self-defense” if honest but unreasonable
belief; mitigates to voluntary manslaughter

• reasonableness: often judged by fact-finder “in
defendant’s shows”; physical but not emotional
characteristics (hot temper or emotional problems or
prejudices)

–>necessity and imminency are key elements
• makes it difficult for battered spouse who kills abuser to

use self-defense if reaction post-abuse; some
jurisdictions: specific statutes

–>aggressors lose self-defense rights
• unless complete (not tactical) withdrawal
• but regained if victim responds with “excessive force”

–>example: victim punched and responds with gun;
initial aggressor now has self defense rights back

–>Deadly force: force intended or likely to cause death or serious
bodily injury

• examples: gun, knife, steel pipe (not punch or kick
unless professional boxer or martial arts black belt)

• essentially proportionality rule: may respond to unlawful
force with unlawful (not deadly) force; may respond to
deadly force with deadly force

• deadly force aggressor not entitled to use deadly force
when victim responds with deadly force; does not regain
self defense rights

–>Retreat doctrine: Common Law: no; modern majority: yes, but
trend limiting retreat obligation

• only obligation when actor knows can be done in
complete safety
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• castle doctrine exception (home)
–>exception to castle doctrine: co-habitant or co-worker

• trend (minority): no-retreat area extended (car or patio)

• Defense of Others
–>Common Law: close relatives only
–>some states (minority today): alter ego rule, but problem of
mistaken appearance

• example: undercover police officers physically
restraining arrestee but looks like common assault

–>majority today (MPC): OK if honest and reasonable belief use of
force would be necessary for person being assaulted under
circumstances as viewed by actor

• Defense of (Personal) Property
–>force only OK to reenter or retake immediately

• example: retrieving purse from purse snatcher by force
–>but cannot use deadly force

• Defense of Habitation
–>traditional: only if felony being committed
–>modern: deadly force okay if reasonably necessary to make
unlawful intruder leave home
–>trend (minority): Stand Your Ground: may respond to unlawful
entry with deadly force, whether or not reasonably necessary; and
extended beyond home (e.g. car)

• Law Enforcement Defense
–>use of force reasonably necessary to make arrest OK
–>use of deadly force only OK where probable cause significant risk
of serious bodily harm to self or others

• Necessity
–>OK to violate criminal law to prevent greater harm from natural
event

• example: breaking into cabin to shelter in dangerous
blizzard
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–>MPC: “choice of evils” = may avoid greater harm, but homicide
never permissible
–>distinguish duress: duress is an excuse, relating to response to
human threats

• Consent
–>generally OK defense but depends on crime

• examples: theft or trespass: OK; homicide or statutory
rape: not OK

Excuses
• defense where legislature deemed conduct not blameworthy for some

appropriate reason

• Duress
–>OK defense where reasonable belief person being coerced into
committing crime due to an unlawful and imminent threat of death or
serious bodily harm to actor or third party
–>example: gun to head
–>distinguish necessity (justification): external threat
–>must be threat reasonable person could not be expected to resist
(MPC: person of “reasonable firmness”)

 • example: threat to kill child/
–>no homicides permitted

Psychological Defenses
• Insanity (NGRI)

–>Supreme Court: jurisdictions may take any fair and reasonable
approach to defining when mens rea does not exist

• much variation in states, including minority with no
insanity defense at all

–>expert testimony focused only on time of crime
• distinguish time of trial: “competency”

–>majority still use McNaghten test from England (1843): “A person
is not responsible for criminal conduct if at the time of such conduct
he was suffering from such a mental disease or defect as not to know
the nature and quality of the act or, if he did know, that he did not
know that what he was doing was wrong.”
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• “cognitive incapacity prong”: unable to understand what
doing (“nature and quality of act”)

• “moral incapacity prong”: unable to understand actions
wrong

• some jurisdictions: use only 1 prong of the prongs (OK)
–>MPC test: “substantial capacity” either to appreciate wrongfulness
of actor’s conduct or to conform conduct to requirements of law

• seen as more inclusive test than McNaghten (focus on
“capacity”)

–>distinguish civil commitment: danger to self or others

• Guilty But Mentally Ill (GBMI)
–>minority: jury possibility when defendant trying to obtain NGRI
verdict
–>NGRI = out of criminal justice system; GBMI = still in criminal
justice system, but right to treatment

• Diminished Capacity
–>defendant lacked mental capacity necessary to establish mens rea
for specific crime charged = good defense (especially California)
–>could be complete or mitigating defense depending on crime and
jurisdiction

• distinguish insanity: complete defense

• Entrapment
–>example: undercover officer #1 provides marijuana to defendant
and undercover officer #2 buys it for inflated price
–>2 types of tests: subjective (was defendant predisposed to commit
this crime?) vs. objective (was the police conduct outrageous?) tests

• federal = subjective test; many states (MPC) = objective
test

–>mere opportunity to commit a crime never enough to establish
entrapment under either test

Exam-Taking Tips
• Don’t just memorize rules (“black letter”), do applications

(hypothetical fact situations)
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• careful use of sources:
–>class notes (your professor grades the exam)
–>casebook
–>supplementary materials: these audio lectures; treatises; study aids
(like Acing Criminal Law (2d ed. 2013); Exam Pro on Criminal Law
(Objective Questions) (2012); Exam Pro on Criminal Law (Essay
Questions) (2010))
–>discussion with fellow students; study groups (careful!)
–>old exams where available
–>outlines and “checklists” (topic lists)

• careful during exam to figure out exactly what is being asked
–>issue-spotting questions tips:

• make sure to answer all questions posed: watch for
multiple parts, questions, actors, charges, and defenses

• “take the easy points”
–>example: homicide question, clearly not first degree as
no premeditation and deliberation = write that down!

• don't go overboard on one part; be sensitive to point
values; schedule your time

• keep an open mind; watch laboring over “correct”
answers: answer all possible questions

• Issue/Result/Analysis/Conclusion (“IRAC”) is key
–>avoid simple conclusory answers without rule or
analysis

–>writing tips:
• think first; make some notes; circle or highlight

–>otherwise, risk forgetting some areas to be covered
• write only to the point
• strong premium on good style, but exam realities (hard to

be beautiful)
• showing off is OK

–>multiple choice tips:
• read facts carefully: correct answer often depends on use

of a single word or phrase in factual account or question
• find out: points only for correct answers?  or subtract

points if wrong?
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• where no penalty for wrong answers, “best guess” after
eliminating as many of the possible answers as possible

• try to relax; chill!; get plenty of sleep
• don’t talk about exam with others immediately afterwards

Conclusion


