L
IT.

I1I.

I.

I1.

I.

IT.

I11.

Iv.

TABLE OF CONTENTS

PREFACE ..ottt e et e e e e et e e eees A%
Chapter 1. An Introduction to Natural Resources Law
ANA POLICY ...ovvvviiiiiiiiiiiiii e eeeeeee 1
Why Study Natural Resources Law?........cccccceeeevviiiiniiineeeeennnn. 1
A Short History of Natural Resources Management in the
UNIted SEALES c.vvvieiiiiieeeeiiiee et et eetre e e eeere e e e erae e e e erraeeeeanes 2
TVA V. HIll o 9
What’s Natural About Natural Resources? ........cccceeeeuvnenenn. 10
Chapter 2. Perspectives on Natural Resources Law and
POLICY ...ooooeiieieieeeeeeeeeeeeeeeeeeeeeeeeeee s 15
Three Analytic Frameworks ........ccccoeeeeeeeeeieeiiieeeeeeeeeeeeeeeeeen, 15
A. Environmental Rights .......cccoocceiiiiiiiiiiiiiiiiee, 16
B. Utilitarianism and Cost-Benefit Analysis...........ccc....... 19
C. Sustainable Development.........ccccceeveeveeeieeeiiieiiieeeeeeeeeenns 21
Basic Themes of Natural Resources Law...........ccccocoeennnnnne. 23
A, SCAYCILY coooiiiiiiiiieeeeeen 24
B. Misaligned Incentives and the Commons ...................... 27
C. Market Failure.......ccoocceeiiiiiiiiiiiiiieceeecceeeee e 30
D. Agency Capture.....cccccceeeeeiieiiiieiieiieeeee e, 32
E. Scientific Uncertainty........ccccccvvvveeeeiiiiieiiieeiieieeeeeeeeeeeenes 33
F.  Cognitive Biases......ccccococeeiiiiiiieiiiiie e 35
G. Mismatched Scales .....ccooveeeeeiiiiciiiiieieeeeceeee e 36
Chapter 3. The Practice of Managing Natural
ReESOUICES .......ovviiiiiiieeee e 41
Federalism: Which Level of Government Manages the
RESOUTCE? ..o 41
. Historical State Dominance ...........cccceeeeevevvveveeeeeeenennnns 41
B. Federal EXCEptions ......ccccccvvvvvuvurninriririiiinnneerienrnnnnnnnnnnnnns 42
1. Federal Property ....cccocccceeiiiiiiiiiieiecieeeciciieeeeee e, 43
2.  Federal Legislation ..........cccccccevvviiiiiiiiiiiiiiiieieeeeeenns 44
3. Other Federal Involvement..........cccccceeeeeeeinnnnnenn.. 48
4.  Shared Authority ......cccccoeeevieiiiiiiiiieeciee e, 48
C. American Indian Nations.........cccccceeevvenviveeeeeeeescinnineennn. 49
Approaches to Allocating Natural Resources ............cuuuee.... 50
A. The U.S. Preference for Private Resource Rights.......... 51
B. Common OWnership .......cccccoveuveuvemrurrreenennerernnennneennennnnnn. 52
C. Typical Allocation Approaches.........cccccvvvveeeeeeeicnnnnnnenn.. 52
D. Designing Resource Rights .........ccccvvviiiiiiiiiiiiiiiiieeennna, 53
Regulating Natural Resource Extraction and Use................ 54
A. Prescriptive Regulation.........cccccceeeeviiiiiiiieeeeeeeiiieenen. 55
B. Private Property Rights ......ccocooiiiiiiiiiiiiiiieee, 55
C. Financial Penalties.........ccccoeveiiiiiiiiiiiiciiiiieeee e 57
D. Financial Payments.......cccoocceeeiiiiiiiiiiiiieie e 58
E.  Persuasion......cccccccceeiiiiiiieiieeiiiiiiiieeeeeeeiiieee e 58
F. Putting the Toolkit to Work .......ccevvveeeiiiiiiiiiiiiieeeeeenins 59
The Administrative Law of Natural Resources..................... 60
A. Basics of Administrative Law .......cccceeevciiieeeiiieeeennnen. 60
B. RulemaKking........cccccooviiiiiiiiiiiiiiiiiiiee e 63
C. Adjudication ........cccceuviiieieeiiiiiiiieeee e e 66
D. Final Agency ACtion......ccccvveeeiiiiiiiiiiieeeeeeeeeeecieeeee e, 67



TABLE OF CONTENTS

V. How Environmental Groups Shape Natural Resource

Management .....cooeeeeeeeeeieeieeeeeeeeeee e 67
A, LObDYINEG .viiiiiiiiie e 67
B, Citizen SUitS.....ccccviiiiiiiiieicieie et 68
C.  Standing .....cccceeeeeiiiiiiiieeee e 70
Lujan v. Defenders of Wildlife ..........cccccoeeieeiiiiiinnnennnnn. 73
Chapter 4. Limits on Governmental Action .......................... 77
I.  The Public Trust Doctrine...........ccoeeeeuvviveeeeeeeiiiiiiiieee e 77
A. Tidelands and Navigable Waterways............ccceeeuvveeee.... 77
B, Water ..o 79
C. Other Resources.....ccoocveieieiiciiiiiieeee et 80

II. Protecting Interstate Commerce Through the Dormant
Commerce ClauSe ........cooeevviiiiiieiieeiiiiiieee e 81
III. Protecting Economic Expectations ...........ccccoeevuvvvereeeeeeeennnnee. 84
A, Takings.....ccccccoviiiiiiiiieeeees 84
Lucas v. South Carolina Coastal Council....................... 88
B. Contract Violations.......cccccoeeiieeeeiiieeiiiieeeeiiee e 92
Chapter 5. The National Environmental Policy Act ........... 97
I.  When Must an Agency Prepare an EIS?.............ccccccoonnn 99
II. Timing & ProCeSS....uueeiiiiiiiiiiiiiiieee e 102
The NEPA Decision-Making Process ........ccccceeeeevecvnvnenen... 103
III. Contents and Adequacy of the EIS..............ccooeiinni, 103
IV. Scopeofthe EIS.......ccccccoiiiiiiiiiiiieeeeeeeeeeeeeeeeee, 105
V. Do0es Tt WOrK?.....ocuviiiiiiiie ettt e 106
Chapter 6. Wildlife Protection...................ccoeeeeiiiiiiiinnninnnnn. 109
I. A Brief History of Wildlife Law ..........cccoeeviiieiiiiiecniieeenee, 110
A, Pre-U.S. HiStOrY...oooooveiiiiiiciiiiiieeeeeeeccireeeee e 110
B. The History of State Regulation ...........ccccceeuvuvnvnnnnnnnn. 111
1. Regulation of Take .....ccccoceeevvviiinniiiieiiiiiiiiiineee. 112
2. Agencies & CommISSIONS.......ccovuvveeerurieeeriveeeennnnes 112
3. Restrictions on Who Could Hunt & Fish.............. 113
4. Restrictions on Wildlife Exports .........cccccevveennee. 114
5. SUMMATY ...ooiiiiiiiiiiiee et 114
C. The Growth of Federal Wildlife Law ..........ccccvvveeeennn. 114
II. Wildlife Management Today........ccccccueeeeriiieeeiciieeeeiiee e, 116
A, State Law vveieeciiieeeieeeeee e 116
B. Federal Law .....cccccceiiiiiiiiiiiiiee e 117
ITI. Protection of Endangered Species .......ccccvveeeeeieeeescnvereennnne 119
A. U S. Endangered Species ACt......ccccceevevveeeeeciieeeenciieeeens 120
Listing SPecies .....ccccvvvieeeeeiiieiiiieeeeeeeeiireeee e 122
2 Limits on Federal Agency Actions .........cceeeeunneee. 124
3. Private Violations ........cccccvveveeeiiniiiiiiiiieeeeeeien, 127
a. The Prohibition on “Takings” ............ccc.c.... 127
b. Incidental Take Permits......c.cccccevvrunrnnnnnnn... 130
¢. Administrative Reforms ........cccccceevvveveennnen.. 131
d. Criticisms of Section 9 .......cccceeeevvcvviveeeeeennn, 131
4. Recovery Plans & Other Provisions...................... 133
5.  Does the ESA Work?......ccccooeiiiiiiiniiiiiiieeieeeee 134
B. State Endangered Species Protections............ccceeeennn. 135

C. Convention to Regulate International Trade in

Endangered Species (CITES) .......c.ocoovvvviivveieiiiieeinnee, 135

X1l



TABLE OF CONTENTS

Chapter 7. Marine Life..................ccoooiiiiiiiiiiiiiie e, 139
I. The Magnuson-Stevens Fishery Conservation and
Management ACt..........eeeiiiiiiiiiiiiiieeeee e 139
A. Principles of Fishery Management..............ccccccuuveee..... 142
1. The Concept of Maximum Sustainable Yield....... 142
2. Protecting the Marine Environment from
Harm ..o 145
3. Allocating Catches Among Fishermen ................. 147
B. The Evolution of the Magnuson-Stevens Act............... 149
1. The 1976 ACt..cccocciiiiieiiee e 149
2. The Sustainable Fisheries Act of 1996................. 152
3. 2006 Amendments ........ccccevveeieeeeeeiiiiiiiiiee e 156
II. Whaling ..occoeeiiiieeecee e e 157
Chapter 8. Water Resources.........ccccccveeeviiiiiicciineeeieeieeeennns 165
I.  Allocating Water.........ccccoeeeveieieiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 165
A. State Allocation of Surface Water .............ccoeeeuvvvnnenee... 166
1. The Eastern Riparian Doctrine...........cccccuvvveen.... 166
2. The Western Prior Appropriation Doctrine ......... 167
3.  Mixed Doctrine States ........cccccceeeevevrviereeeeeeennnnee, 169
B. State Allocation of the Benefits of Groundwater-......... 170
1. Allocation of Groundwater ...........cccccevveeercureeeennns 170
2. Aquifer Storage Capacity ......ccccceeeercuveeeercveeeennnne 173
C. Groundwater-Surface Water Interactions ................... 173
D. Interstate Water Allocation .........cccccveeeeeeviccnnieeeeeeennns 174
1. AdjudicationS.......cccccoviieeiiiiiiiiiiiiieeeee e, 175
2. CoOMPACES c.evvvieeeiiiieeeiiiie et 176
3. Congressional Allocations ......ccccceeeeeeeeeeeeeeeeeeeenennn. 177
E. Federal Water Rights ........ccccceeviiiiiiniiiiiciec e, 177
1. Indian Water Rights .......ccccocevivviiiiniiiiiceiiee e, 177
2. Other Federal Reserved Water Rights ................. 179
II. Current Water ISSUES ......ccccuvviiiiiiiiiiiiieeeee e 180
A. Encouraging Water Conservation............cccceeeeeuveeeennnne. 180
B. Environmental Protection..........ccccocvveeeiiiiiciiniiieeeeeennn, 182
National Audubon Society v. Superior Court .............. 183
III. Water Markets....ccoueeeeiiiieiiiiiiiieee et e e 186
IV. Water Suppliers......cccccciiiiiiiiiiiiiieeeeeeeeeeeeeeeeee 188
A. Local Water Suppliers .......ccccceeeeeeeeeiiiineeeeeieeeeciineeen. 188
B. The Federal Reclamation Program...........ccccccceeeerennnnne. 191
Chapter 9. Federal Public Lands and Ocean....................... 195
OVEIVIEW oiieuiiiieeeciiieeeeeireeeesiteeeestreeesstaeeeeesseeesssseeessssseeaanns 197
II Regulatory AUuthority ......cccceevviieiiiieiiiiiiiee e 199
o CONGIESS oot 199
B. The President.......ccccccoeeiiiiiiciiiiiiciiie et 201
C. Land Management AZencies.........cccccceeevvvrveeeeeeesssnnnnns 201
DL StatES it 202
III. Management of Public USe ......cccccceevviiiiiiiiiieciiee e 203
A. Preservation versus Conservation.............ccccoeevvvvneenn.. 203
B. The Spectrum from Multiple-Use to Dominant-Use ...205
1. The Federal Land Policy & Management Act...... 205
2. The Wilderness ACt.....ccccceeeeeviireeeeeeiiiciiiiieeee e 206
3. Other Public Land Laws........cccccceeevvveeeciieeeeenee. 208
West Virginia Division of Izaak Walton League
of America, Inc. v. Butz......cccoooeeeiiiiiiiiiiennn. 210

xiii



TABLE OF CONTENTS

C. Resource Allocation Systems on Federal Land............ 212

1. Contracts, Leases, and Permits ...........ccoouuueeeeens 212

2. Allocation of Resource Rights..........ccccovvvvieniiinnn. 213

IV. Agency Decision-Making Processes......c.cccveeeeeevvvivveeeeeeeeennn. 214
A. The Pros and Cons of Process and Public Input.......... 214

B. Long-Term Planning............ccccceeeviiiiiieeiiiiiiiiiieeeeeeeens 215

C. Judicial Review of Agency Decisions........cccceeeeeeeeennnne. 218
Chapter 10. Private Lands...............ccccocceiiiiiiiiiiieeiicceeens 221
I.  Federal Wetland Protection..........ccccceeevviiiiieeeiniiciiiiieeeeeeene 221
A. Rivers & Harbors Act of 1899 ........ccccvvivviiiiieiiiiiinenn. 223

B. Section 404 of the Clean Water Act..........cccevvvveeeeeenn. 223

1. What Are “Navigable Waters™? .......ccccevvvvvveereeeenn. 224

2.  What Is a “Discharge” of Material? ...................... 227

3.  Special Exemptions.......cccoooeeeiiiiiiiiiiiiieieeeeeeeinee, 229

4. The Permitting Process .......ccccccevvvvevieveeeieeeeeeeenen, 229

5. General Permits........cccooeoiiiiiiiiiiiiiiiiiiiece e, 232

6. EPA Vetoes....ooooiiiiiiiiiiieeccieeeee e 233

7. Constitutional Takings Challenges ...................... 233

C. Incentive Programs...........ccccciviiiiiiieieiiiiiiniieeeeeeeeeeinnee, 233

II. Protection of Coastal Lands..........cccceeuvviviiiiiiiiiiiiiiieeeeeeens 234
A. Coastal Land as a Natural Resource...........ccccuvvvveeen... 234

B. The Coastal Zone Management Act..........cccvverecureenne 236

C. Lawofthe Beach......cooocccciiiiiiiiiiiiiiiiiiieeeceeeee 238

1. Beach Erosion.......cccccocveiiiiiiiiiiiieeieeeeecinieeee e 239

Lucas v. South Carolina Coastal Council............. 241

2. Dry-Sand ACCESS....ccveiieeeeeeiiirieeeee et e e eeeans 242

Nollan v. California Coastal Commission ............ 244

III. Conservation Easements...........c.ccccoeeviuvvireieieeeiiiiinieeeeee e, 245
Chapter 11. Fossil Fuels.............ccccoeeiiiiiiiiiiiiiiiceeee, 251
I Ol & Gas LawW...ocoouviiiiiiiiecieeeeec e 252
A. The Development of Oil & Gas Law ........cccccceeuveeennene. 254

B. Addressing the Tragedy of the Commons .................... 259

C. Storage of Natural Gas........cccceeeveeeivciieeeniiee e 260

D. Federal Oil & Gas Leases.....ccccccceeevcvriveeeeeeeeeccninneeennn. 261

1.  On-Shore Leases ......cccccceeeeeeeiiviiieieeeeeccireeeee e 261

2. Off-Shore Leases ......ccocveevvveeeeiiiieeeeiiee e 263

E.  Fracking ....ccccccciviiriiiiiiiiee ettt 264

II. The Law of Coal......cccceeeiiiiiiiiiiiiie e 266
A, Allocating Coal......c.ccccueiieiiiiieeiiiie e 266

1. Private Mineral Estates ........ccccccccvvvviviviiernrennnnnnnn, 266

2.  Coal Leases on Federal Lands .........ccccoovvvveeeeenn. 267

B. Addressing the Externalities from Coal Production....268

C. Carbon Capture and Storage .........ccccceeeeevreeeereneeeeennne 270
Chapter 12. Energy PoliCcy .......cc.ccccocovviiiniiiiiiciiiiieeieeeee, 275
I. Today’s Energy Concerns..........ccccccoeevvvvveeeeeeeeeeiiiineeeeeeeeeenns 275
II.  COnSErvation .......cccccceeeeeeeeiiiiiiiiiieeeeeeeciiirree e e e e e eeeetrrreeeeeeeenes 279
III. Renewable Energy ......ccccccoviiiiiiiiiiiiiiieeeeeee, 282
IV. Siting New Energy Facilities and Transmission Lines....... 288
Chapter 13. Hardrock Mining...............ccc.cooovvvinneeienceeeicnnnen, 293
I.  Mining Methods and Their Impacts........ccccceeeeeuiiiiereeernnnns 294
II. Mining Law on Private Lands ..........ccccovvveeiiiiiiiiciiiieeeeeee, 296

X1V



TABLE OF CONTENTS

ITI. Mining Law on Public Lands.........ccccoceviviiiiiiiniiciiiiieeee e, 297
A. The General Mining Act of 1872.......ccccvvvveieeeicnnninennn. 297
Cameron v. United States......ccccoeeeeeiiiiiiiiiiiieeeeeeeeiiinnn, 301

B. The Common Varieties ACt ....cccocevveveervremeeereeeneeeennnnnnnns 302

C. Environmental Protection.......ccccoooeeiiiiiiiiiiiiiiiiiiiiiinnnn. 303

D. Current Challenges .......ccccceeeeeeiiiiiiiiiieeeeeeeeeciieeeee e 306
TABLE OF CASES ..ot eeettee ettt e eeeee e et eee e e eaeeeeeaaeeeeaaaeeees 309
DN D EX ettt ettt et e et e et e e aaaaea 313

XV



