
v 

 

Table of Contents 

————— 

Chapter 1. American Indians and Federal Indian Law .......... 1 
§ 1.1 Foundational Principles of Federal Indian Law ................. 1 
§ 1.2 Eras of Federal Indian Law ................................................. 6 
§ 1.3 A Demographic Introduction to Indian Country .............. 16 

Chapter 2. The Origins of Federal Indian Law ....................... 19 
§ 2.1 The Doctrine of Discovery .................................................. 19 
§ 2.2 The Cherokee Cases ............................................................. 25 
§ 2.3 Federal Control over Indian Affairs .................................. 32 

Chapter 3. Centuries of Shifting American Indian Law 

and Policy ................................................................................. 41 
§ 3.1 The Trade and Intercourse Acts ........................................ 41 
§ 3.2 Indian Removal ................................................................... 43 
§ 3.3 The Reservation System and the Rise of the Federal 

Bureaucracy ........................................................................ 44 
§ 3.4 The Bureau of Indian Affairs ............................................. 45 
§ 3.5 The End of the Treaty Era ................................................. 46 
§ 3.6 Allotment and Assimilation ............................................... 48 
§ 3.7 The Expansion of Federal Plenary Power ......................... 54 
§ 3.8 Indian Citizenship .............................................................. 71 
§ 3.9 The Indian Reorganization Act .......................................... 74 
§ 3.10 Termination......................................................................... 77 
§ 3.11 Menominee Tribe v. United States ..................................... 78 
§ 3.12 Indian Self-Determination ................................................. 80 
§ 3.13 Morton v. Mancari .............................................................. 87 
§ 3.14 Federal Programs and Self-Determination ....................... 89 
§ 3.15 638 and Self-Governance Contracting: The Contract 

Support Costs Cases ............................................................ 91 

Chapter 4. Indian Property Interests ........................................ 93 
§ 4.1 Indian Title ......................................................................... 93 
§ 4.2 Recognized or Vested Property Rights .............................. 97 
§ 4.3 Trust Property .................................................................. 104 
§ 4.4 Executive Order Reservation Lands ................................ 104 
§ 4.5 Restricted Fee Lands ........................................................ 105 
§ 4.6 Land Claims ...................................................................... 106 
§ 4.7 Non-Intercourse Act Claims ............................................. 112 
§ 4.8 Historical Barriers to Indian Land Claims ..................... 121 



vi TABLE OF CONTENTS  

 

  

Chapter 5. The Federal-Tribal Relationship .......................... 123 
§ 5.1 Federal Recognition of Indian Nations............................ 124 
§ 5.2 Federal Trust Responsibility ........................................... 126 
§ 5.3 Indian Treaties ................................................................. 149 
§ 5.4 Canons of Construction of Indian Treaties ..................... 153 
§ 5.5 Canons of Statutory Construction ................................... 156 
§ 5.6 The Clear Statement Rule ............................................... 157 
§ 5.7 Treaty Abrogation ............................................................. 158 
§ 5.8 Federal Statutes of General Applicability ...................... 160 

Chapter 6. Tribal Sovereignty and Native Nation- 

Building ................................................................................... 163 
§ 6.1 Introduction to Tribal Sovereignty .................................. 163 
§ 6.2 Tribal Governments as Sovereigns .................................. 164 
§ 6.3 The Indian Civil Rights Act ............................................. 170 
§ 6.4 The Special Problem of Disenrollment ............................ 175 
§ 6.5 Tribal Sovereign Immunity .............................................. 176 

Chapter 7. Indian Country and Criminal Jurisdiction ....... 185 
§ 7.1 “Indian Country” Before the 1948 Codification .............. 185 
§ 7.2 Reservation Boundaries Litigation .................................. 187 
§ 7.3 Secretarial Trust Land Acquisitions ............................... 197 
§ 7.4 Federal Criminal Jurisdiction in Indian Country .......... 200 
§ 7.5 State Criminal Jurisdiction in Indian Country .............. 206 
§ 7.6 Tribal Criminal Jurisdiction ............................................ 213 

Chapter 8. Tribal and State Conflicts over Civil 

Jurisdiction ............................................................................ 223 
§ 8.1 Tribal Civil Regulatory Jurisdiction ................................ 223 
§ 8.2 Federal Authority Delegated to Indian Tribes ............... 228 
§ 8.3 Indian Country Civil Adjudicatory Jurisdiction ............. 230 
§ 8.4 Enforcement of Tribal Court Judgments and Orders in 

State and Federal Courts ................................................. 247 
§ 8.5 Tribal Power to Tax .......................................................... 249 
§ 8.6 State Power to Tax in Indian Country ............................ 253 
§ 8.7 Tribal-State Tax Agreements........................................... 264 
§ 8.8 Jurisdiction over Indian Child Welfare ........................... 264 

Chapter 9. Indian Gaming .......................................................... 273 
§ 9.1 California v. Cabazon Band of Mission Indians ............. 274 
§ 9.2 The Indian Gaming Regulatory Act ................................ 275 
§ 9.3 Class III Gaming Compacts ............................................. 277 
§ 9.4 Class II Bingo .................................................................... 283 
§ 9.5 Gaming on After-Acquired Lands .................................... 284 
§ 9.6 Tribal Self-Determination ................................................ 289 



 TABLE OF CONTENTS vii 

 

  

Chapter 10. Indian Religion and Culture ............................... 291 
§ 10.1 Indian Cultural Property ................................................. 291 
§ 10.2 American Indian Religious Freedom Act ........................ 291 
§ 10.3 Lyng v. Northwest Indian Cemetery Protective 

Association ......................................................................... 293 
§ 10.4 Employment Division v. Smith ........................................ 296 
§ 10.5 Native American Graves Protection and Repatriation 

Act ...................................................................................... 301 
§ 10.6 The Eagle Acts .................................................................. 303 
§ 10.7 Indian Cultural Property ................................................. 306 

Chapter 11. Indian Water Rights .............................................. 309 
§ 11.1 Winters v. United States ................................................... 309 
§ 11.2 Indian Reserved Water Rights ......................................... 311 
§ 11.3 Jurisdiction ....................................................................... 314 
§ 11.4 Quantification ................................................................... 316 
§ 11.5 Indian Water Rights Settlements .................................... 320 
§ 11.6 Marketing and Regulating Indian Water ....................... 322 

Chapter 12. Fishing and Hunting Rights ................................ 325 
§ 12.1 United States v. Washington (Boldt Decision) ................ 325 
§ 12.2 United States v. Michigan (Fox Decision) ....................... 330 
§ 12.3 On-Reservation Hunting and Fishing Regulation .......... 332 
§ 12.4 Off-Reservation Hunting and Fishing Rights ................. 335 

Chapter 13. Alaska Natives ......................................................... 345 
§ 13.1 Alaska Native Claims Settlement Act ............................. 345 
§ 13.2 Alaska v. Native Village of Venetie Tribal 

Government ....................................................................... 348 
§ 13.3 John v. United States (Katie John) .................................. 350 
§ 13.4 Alaska Native Sovereignty ............................................... 351 
§ 13.5 Public Law 280 and Alaska Indian Criminal 

Jurisdiction ....................................................................... 354 

Chapter 14. Native Hawaiians ................................................... 355 
§ 14.1 A Brief History .................................................................. 355 
§ 14.2 Rice v. Cayetano ................................................................ 357 
§ 14.3 Hawai’i v. Office of Hawaiian Affairs .............................. 358 
§ 14.4 The Future of Native Hawaiian Governance .................. 360 

TABLE OF CASES ................................................................................ 363 

INDEX ................................................................................................. 371 




