CHAPTER II

ACQUISITION AND CLAIM
SCOPE
Where does property come from? The earliest and most widespread
kind of property is the general respect for possession that arose before
historical records were kept—and that children learn early in their lives.
As we will see “possession” has a variety of meanings, from the factual
possession of someone in control of a resource, to legal possession and
rights to possess, and even the possessory rights of an owner. Indeed,
among the ways that ownership can get started is for someone to possess
a thing for the first time with the requisite intent. What kinds of events
qualify as establishing a root of title, from which a sequence of voluntary
conveyances can then unfold? Roots of title can be started in a variety of
ways. Other modes of original acquisition include discovery, creation, and
accession. Accession involves an owner of one resource being able to claim
ownership of a related subordinate resource—as where the owner of a
tree owns its fruits. Possession and accession often work in tandem to
establish the scope of a property claim. We also examine problems that
arise when one or more involuntary acquisition events occur, and when
different principles of establishing original acquisition come into conflict.

A. FIRST POSSESSION
Most of the property you own was probably acquired from someone
else, by purchase or gift. The person from whom you acquired it probably
got it from someone else, also by purchase or gift. That person, in turn,
got it from someone else, and so on. But how do these chains of ownership
get started? What kinds of events qualify as establishing a root of title,
from which a sequence of voluntary conveyances can then unfold? In this
Part we consider various modes of original acquisition—ways in which
ownership can be established other than through voluntary conveyance
from a previous owner.
Perhaps the most familiar principle for establishing a new root of
title is simply being the first to possess something that is unclaimed by
anyone else. “First in time” is deceptively simple, but what does it mean
to “possess” something? What sorts of resources can be said to be
“unclaimed” by anyone else? From where do we derive standards for
resolving these sorts of issues?
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1. WILD ANIMALS
Pierson v. Post
Supreme Court of New York, 1805.
3 Cai. R. 175, 2 Am. Dec. 264.

This was an action of trespass on the case commenced in a justice’s
court, by the present defendant against the now plaintiff.
The declaration stated that Post, being in possession of certain dogs
and hounds under his command, did, “upon a certain wild and
uninhabited, unpossessed and waste land, called the beach, find and
start one of those noxious beasts called a fox,” and whilst there hunting,
chasing and pursuing the same with his dogs and hounds, and when in
view thereof, Pierson, well knowing the fox was so hunted and pursued,
did, in the sight of Post, to prevent his catching the same, kill and carry
it off. A verdict having been rendered for the plaintiff below, the
defendant there sued out a certiorari, and now assigned for error, that
the declaration and the matters therein contained were not sufficient in
law to maintain an action. * * *
■ TOMPKINS, J. delivered the opinion of the court. This cause comes before
us on a return to a certiorari directed to one of the justices of Queens
county.
The question submitted by the counsel in this cause for our
determination is, whether Lodowick Post, by the pursuit with his hounds
in the manner alleged in his declaration, acquired such a right to, or
property in, the fox, as will sustain an action against Pierson for killing
and taking him away?
The cause was argued with much ability by the counsel on both sides,
and presents for our decision a novel and nice question. It is admitted
that a fox is an animal ferae naturae,* and that property in such animals
is acquired by occupancy only. These admissions narrow the discussion
to the simple question of what acts amount to occupancy, applied to
acquiring right to wild animals?
If we have recourse to the ancient writers upon general principles of
law, the judgment below is obviously erroneous. Justinian’s Institutes,
lib. 2. tit. 1. s. 13. and Fleta, lib. 3. c. 2. p. 175. adopt the principle, that
pursuit alone vests no property or right in the huntsman; and that even
pursuit, accompanied with wounding, is equally ineffectual for that
purpose, unless the animal be actually taken. The same principle is
recognised by Bracton, lib. 2. c. 1. p. 8.
Puffendorf, lib. 4. c. 6. s. 2. and 10. defines occupancy of beasts ferae
naturae, to be the actual corporal possession of them, and Bynkershoek
is cited as coinciding in this definition. It is indeed with hesitation that
*
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Puffendorf affirms that a wild beast mortally wounded, or greatly
maimed, cannot be fairly intercepted by another, whilst the pursuit of
the person inflicting the wound continues. The foregoing authorities are
decisive to show that mere pursuit gave Post no legal right to the fox, but
that he became the property of Pierson, who intercepted and killed him.
It therefore only remains to inquire whether there are any contrary
principles, or authorities, to be found in other books, which ought to
induce a different decision. Most of the cases which have occurred in
England, relating to property in wild animals, have either been discussed
and decided upon the principles of their positive statute regulations, or
have arisen between the huntsman and the owner of the land upon which
beasts ferae naturae have been apprehended; the former claiming them
by title of occupancy, and the latter ratione soli.** Little satisfactory aid
can, therefore, be derived from the English reporters.
Barbeyrac, in his notes on Puffendorf, does not accede to the
definition of occupancy by the latter, but, on the contrary, affirms, that
actual bodily seizure is not, in all cases, necessary to constitute
possession of wild animals. He does not, however, describe the acts which,
according to his ideas, will amount to an appropriation of such animals
to private use, so as to exclude the claims of all other persons, by title of
occupancy, to the same animals; and he is far from averring that pursuit
alone is sufficient for that purpose. To a certain extent, and as far as
Barbeyrac appears to me to go, his objections to Puffendorf’s definition of
occupancy are reasonable and correct. That is to say, that actual bodily
seizure is not indispensable to acquire right to, or possession of, wild
beasts; but that, on the contrary, the mortal wounding of such beasts, by
one not abandoning his pursuit, may, with the utmost propriety, be
deemed possession of him; since, thereby, the pursuer manifests an
unequivocal intention of appropriating the animal to his individual use,
has deprived him of his natural liberty, and brought him within his
certain control. So also, encompassing and securing such animals with
nets and toils, or otherwise intercepting them in such a manner as to
deprive them of their natural liberty, and render escape impossible, may
justly be deemed to give possession of them to those persons who, by their
industry and labour, have used such means of apprehending them.
Barbeyrac seems to have adopted, and had in view in his notes, the more
accurate opinion of Grotius, with respect to occupancy [requiring more
than wounding but allowing possession by instruments such as nets].
* * * The case now under consideration is one of mere pursuit, and
presents no circumstances or acts which can bring it within the definition
of occupancy by Puffendorf, or Grotius, or the ideas of Barbeyrac upon
that subject.
The case cited from 11 Mod. 74–130 [Keeble v. Hickeringill], I think
clearly distinguishable from the present; inasmuch as there the action
**
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was for maliciously hindering and disturbing the plaintiff in the exercise
and enjoyment of a private franchise; and in the report of the same case,
3 Salk. 9 Holt, Ch. J. states, that the ducks were in the plaintiff’s decoy
pond, and so in his possession, from which it is obvious the court laid
much stress in their opinion upon the plaintiff’s possession of the ducks,
ratione soli.
We are the more readily inclined to confine possession or occupancy
of beasts ferae naturae, within the limits prescribed by the learned
authors above cited, for the sake of certainty, and preserving peace and
order in society. If the first seeing, starting, or pursuing such animals,
without having so wounded, circumvented or ensnared them, so as to
deprive them of their natural liberty, and subject them to the control of
their pursuer, should afford the basis of actions against others for
intercepting and killing them, it would prove a fertile source of quarrels
and litigation.
However uncourteous or unkind the conduct of Pierson towards Post,
in this instance, may have been, yet his act was productive of no injury
or damage for which a legal remedy can be applied. We are of opinion the
judgment below was erroneous, and ought to be reversed.
■ LIVINGSTON, J. My opinion differs from that of the court. Of six
exceptions, taken to the proceedings below, all are abandoned except the
third, which reduces the controversy to a single question.
Whether a person who, with his own hounds, starts and hunts a fox
on waste and uninhabited ground, and is on the point of seizing his prey,
acquires such an interest in the animal, as to have a right of action
against another, who in view of the huntsman and his dogs in full
pursuit, and with knowledge of the chase, shall kill and carry him away?
This is a knotty point, and should have been submitted to the
arbitration of sportsmen, without poring over Justinian, Fleta, Bracton,
Puffendorf, Locke, Barbeyrac, or Blackstone, all of whom have been cited;
they would have had no difficulty in coming to a prompt and correct
conclusion. In a court thus constituted, the skin and carcass of poor
reynard would have been properly disposed of, and a precedent set,
interfering with no usage or custom which the experience of ages has
sanctioned, and which must be so well known to every votary of Diana.
But the parties have referred the question to our judgment, and we must
dispose of it as well as we can, from the partial lights we possess, leaving
to a higher tribunal, the correction of any mistake which we may be so
unfortunate as to make. By the pleadings it is admitted that a fox is a
“wild and noxious beast.” Both parties have regarded him, as the law of
nations does a pirate, “hostem humani generis,”* and although “de
mortuis nil nisi bonum,”** be a maxim of our profession, the memory of
the deceased has not been spared. His depredations on farmers and on
*
**
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barn yards, have not been forgotten; and to put him to death wherever
found, is allowed to be meritorious, and of public benefit. Hence it follows,
that our decision should have in view the greatest possible
encouragement to the destruction of an animal, so cunning and ruthless
in his career. But who would keep a pack of hounds; or what gentleman,
at the sound of the horn, and at peep of day, would mount his steed, and
for hours together, “sub jove frigido,” or a vertical sun, pursue the
windings of this wily quadruped, if, just as night came on, and his
stratagems and strength were nearly exhausted, a saucy intruder, who
had not shared in the honours or labours of the chase, were permitted to
come in at the death, and bear away in triumph the object of pursuit?
Whatever Justinian may have thought of the matter, it must be
recollected that his code was compiled many hundred years ago, and it
would be very hard indeed, at the distance of so many centuries, not to
have a right to establish a rule for ourselves. In his day, we read of no
order of men who made it a business, in the language of the declaration
in this cause, “with hounds and dogs to find, start, pursue, hunt, and
chase,” these animals, and that, too, without any other motive than the
preservation of Roman poultry; if this diversion had been then in fashion,
the lawyers who composed his institutes, would have taken care not to
pass it by, without suitable encouragement. If any thing, therefore, in the
digests or pandects shall appear to militate against the defendant in
error, who, on this occasion, was the foxhunter, we have only to say
tempora mutantur;*** and if men themselves change with the times, why
should not laws also undergo an alteration?
It may be expected, however, by the learned counsel, that more
particular notice be taken of their authorities. I have examined them all,
and feel great difficulty in determining, whether to acquire dominion
over a thing, before in common, it be sufficient that we barely see it, or
know where it is, or wish for it, or make a declaration of our will
respecting it; or whether, in the case of wild beasts, setting a trap, or
lying in wait, or starting, or pursuing, be enough; or if an actual
wounding, or killing, or bodily tact and occupation be necessary. Writers
on general law, who have favoured us with their speculations on these
points, differ on them all; but, great as is the diversity of sentiment
among them, some conclusion must be adopted on the question
immediately before us. After mature deliberation, I embrace that of
Barbeyrac, as the most rational, and least liable to objection. If at liberty,
we might imitate the courtesy of a certain emperor, who, to avoid giving
offence to the advocates of any of these different doctrines, adopted a
middle course, and by ingenious distinctions, rendered it difficult to say
(as often happens after a fierce and angry contest) to whom the palm of
victory belonged. He ordained, that if a beast be followed with large dogs
and hounds, he shall belong to the hunter, not to the chance occupant;
and in like manner, if he be killed or wounded with a lance or sword; but
***
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if chased with beagles only, then he passed to the captor, not to the first
pursuer. If slain with a dart, a sling, or a bow, he fell to the hunter, if still
in chase, and not to him who might afterwards find and seize him.
Now, as we are without any municipal regulations of our own, and
the pursuit here, for aught that appears on the case, being with dogs and
hounds of imperial stature, we are at liberty to adopt one of the provisions
just cited, which comports also with the learned conclusion of Barbeyrac,
that property in animals ferae naturae may be acquired without bodily
touch or manucaption, provided the pursuer be within reach, or have a
reasonable prospect (which certainly existed here) of taking, what he has
thus discovered an intention of converting to his own use.
When we reflect also that the interest of our husbandmen, the most
useful of men in any community, will be advanced by the destruction of
a beast so pernicious and incorrigible, we cannot greatly err, in saying,
that a pursuit like the present, through waste and unoccupied lands, and
which must inevitably and speedily have terminated in corporal
possession, or bodily seisin, confers such a right to the object of it, as to
make any one a wrongdoer, who shall interfere and shoulder the spoil.
The justice’s judgment ought, therefore, in my opinion, to be affirmed.
Judgment of reversal.

NOTES AND QUESTIONS
1. Pierson v. Post is probably the most famous case in property law,
but until recently little was known about Jesse Pierson and Lodowick Post,
or the background to their dispute over the fox. A recent outpouring of
scholarship has now recently added significantly to our knowledge about the
case. The episode on which the case is based occurred near Southampton, in
eastern Long Island, not in Queens, where it was tried (perhaps for the
convenience of the attorneys). According to Bethany Berger, Jesse Pierson,
the defendant, was a schoolmaster who was descended from one of the
families that founded Southampton. His father, David Pierson, was a farmer
and a pillar of the community. As a “proprietor” of the town, David claimed
special privileges in the areas treated as commons where the episode with
the fox presumably took place. Lodowick Post, the plaintiff who organized
the fox hunting party, was the son of Nathan Post, who had made large
amounts of money as a privateer in the Revolutionary War and later through
commercial ventures following the war. Although poorly educated, Nathan
purchased a large home in the center of town, flaunted his wealth in various
ways (including, presumably, by supporting fox hunting parties), and
contested the rights of the proprietors to their special privileges in the use of
the commons. Berger plausibly concludes that the litigation reflected a clash
between a traditional elite and new wealth: Both sides perceived in the
actions of the other a fundamental challenge to different visions of how the
community should be organized and controlled. See Bethany R. Berger, It’s
Not About the Fox: The Untold History of Pierson v. Post, 55 Duke L.J. 1089
(2006).
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Andrea McDowell focuses on the customs associated with fox hunting.
We learn from her study that organized fox hunting with hounds was a social
activity, not an efficient means of destroying foxes as predators. If one
wanted to exterminate foxes in a cost-effective manner, trapping was the
way to go. One of the conventions of organized fox hunting was that the fox
should be killed by the hounds. This was to give the hounds a “taste of blood,”
which would make them more eager to chase down foxes in the future. So it
is unlikely that Post had any expectation of capturing the fox as a trophy or
obtaining any value from the fox pelt (which would be worth only a few
dollars in any event). In England the principle of ratione soli (referred to in
passing by Justice Tompkins in his majority opinion) applied only to animals
hunted as game, such as deer and rabbits, not to predators like foxes. This
principle conferred an exclusive privilege on the owner of land to hunt, or to
license others to hunt game on his land. Until 1809, foxes and other beasts
of prey were regarded as “outlaws” and could be pursued by any person even
on private land owned by another. In Essex v. Capel (1809) (reported in: An
account of the trial between George Earl of Essex, plaintiff, and the Hon. &
Rev. Wm. Capel, defendant . . . at the Summer Assizes holden at Hertford,
July 20th, 1809 (London, Luke Hansard & Sons 1810)), this privilege was
overturned, and the court held that a landowner could exclude a foxhunting
party, although local mores operated to permit foxhunting on private
property for many years afterwards. See Andrea McDowell, Legal Fictions
in Pierson v. Post, 105 Mich. L. Rev. 735, 753 (2007).
From the recent discovery by Angela Fernandez of the long-misplaced
trial record in Pierson, it appears that there were numerous grounds for
reversing the trial court, but both Tompkins’s opinion and Livingston’s
dissent focused on the rule of capture. Angela Fernandez, The Lost Record
of Pierson v. Post, the Famous Fox Case, 27 L. & Hist. Rev. 149 (2009). Her
informed speculation is that Chief Justice James Kent set the problem as a
sort of homework assignment for the other judges, leading to the dutiful (and
uncharacteristic) citations to foreign treatise in Tomkins’s majority opinion
and the tone of defiant mockery in the Livingston dissent. Angela Fernandez,
Pierson v. Post: A Great Debate, James Kent, and the Project of Building a
Learned Law for New York State, 34 L. & Soc. Inq. 301 (2009). Much other
lore has built up around the case, much of it rather dubious. See Daniel R.
Ernst, Pierson v. Post: The New Learning, 13 Green Bag (2d ser.) 31 (2009).
2. Pierson was decided shortly after the American Revolution, and the
court declines to follow English regulations and doctrines on capture of wild
animals. Not surprisingly, there were no prominent American precedents on
point. Faced with a dearth of authority, the judges turned to legal treatises
for an answer to the question of who had a better claim to the fox. The
treatises cited cover a vast range of time and space. Justinian’s Institutes is
a synthesis of Roman law compiled during the reign of the Emperor
Justinian in the sixth century A.D. Bracton and Fleta were English legal
writers of the thirteenth century. Grotius, Pufendorf, Bijnkershoek, and
Barbeyrac were legal writers from the continent of Europe writing in the
seventeenth and eighteenth centuries. Blackstone wrote his influential
Commentaries on the Laws of England in the eighteenth century. What
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assumption about the nature of property rights are the judges making when
they consult these types of sources and implicitly give them equal weight in
their quest to determine who has the better claim to the fox? When Justice
Livingston’s dissent suggests, perhaps semi-facetiously, that the dispute
should have been submitted to “the arbitration of sportsmen,” is he making
a different assumption about the nature of property rights? Which premise
strikes you as better? By what criteria should we decide which premise is
better?
3. This is a suit between just two individuals, but the outcome will
determine who owns the dead fox. If property rights are good against “all the
world,” or create duties of noninterference in all persons in the relevant legal
community, how can such rights be established in a suit between A and B?
Is it because the fox is assumed to be an “unowned” thing and hence up for
grabs by the first person to “capture” it or reduce it to possession in some
other way, such as by killing it? How do we know foxes are unowned things?
What if the owner of the land on which the fox was hunted down (or the
proprietors of Southampton, see Note 1 above) asserted a claim to the fox?
What if the State of New York claimed ownership of all wild animals found
within the state? See Geer v. Connecticut, 161 U.S. 519 (1896) (holding that
state could prohibit transport of captured wild animals to another state
because the state owned such animals before they were captured); Hughes v.
Oklahoma, 441 U.S. 322 (1979) (overruling Geer).
4. First possession is a widespread device for establishing claims of
ownership in a variety of contexts, not just wild-animal law. Why? One set
of answers centers around Locke’s famous defense of private property based
on labor and individual desert. See John Locke, Two Treatises of
Government, Second Treatise, §§ 25–51, at 285–302 (Peter Laslett ed., 1988)
(1690). Locke argued that every person owns his own body and his own labor.
Hence, when a person mixes his labor with some unclaimed thing (like a wild
animal), that person can justly claim also to own the thing. Certainly, Locke
argued, the person who has expended labor acquiring the object has a better
claim to it than anyone else, as long as he leaves “enough and as good” for
others to acquire, and does not overclaim things to the point that they spoil
or go to waste. Which of the two opinions in Pierson v. Post—Justice
Tompkins’s opinion for the majority or Justice Livingston’s dissent—seems
to put the most weight on desert arising from the expenditure of labor, in
deciding when possession of a wild animal has been established? Why does
mixing labor with a thing make the thing mine rather than constitute an
abandonment of my labor—or merely give me the right to demand payment
for my services? (See Wetherbee v. Green, infra, and the treatment of the
common-law doctrine of accession.) For discussion of these and related
questions, see Richard A. Epstein, Possession as the Root of Title, 13 Ga. L.
Rev. 1221 (1979). Elsewhere in the same article Epstein also suggests that
Livingston’s position might have been correct because the custom of hunters
would have given the fox to Post. Assuming that was indeed the custom of
hunters, do you agree that custom should provide the basis for the legal rule?
5. One reason custom might play a role in resolving disputes over
possession is the need to communicate claims of possession to others. Who
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are the others in Pierson v. Post? Pierson, of course. But should Post be taken
as mainly communicating to other hunters? To the general public? On the
communication problem in possession, see Carol M. Rose, Possession as the
Origin of Property, 52 U. Chi. L. Rev. 73, 78 (1985); Henry E. Smith, The
Language of Property: Form, Context, and Audience, 55 Stan. L. Rev. 1105,
1115–25 (2003).
6. Pierson is often viewed through the lens of incentives. See, e.g.,
Dhammika Dharmapala & Rohan Pitchford, An Economic Analysis of
“Riding to Hounds”: Pierson v. Post Revisited, 18 J.L. Econ. & Org. 39 (2002).
Does the certain control rule provide less incentive for hunting foxes, as
Livingston suggests, or does it encourage those in the position of Post to
hurry up and catch the fox? Is protection of poultry really the object here? It
would seem that huntsmen in England and their imitators in the United
States actually paid farmers to tolerate—and sometimes even to raise—foxes
in order to have the pleasure of hunting them. See McDowell, supra.
7. Whatever the incentive effects in the context of fox hunting, a firstin-time rule can lead to wasteful competitions and races to be first. First-intime seems to work best when a clear winner will emerge quickly because of
that person’s special skill or relationship to the resource. That person’s
advantage will forestall wasteful competition to be first. See, e.g., Dean
Lueck, First Possession as the Basis of Property, in Terry L. Anderson &
Fred S. McChesney, Property Rights: Cooperation, Conflict, and Law 200
(2003). It can also be helpful if some salient feature marks out the clear
winner such that potential competitors will recognize the “winner” early and
give up the contest. Does anything in the rule of first possession help ensure
this result?

Ghen v. Rich
United States District Court, District of Massachusetts, 1881.
8 F. 159.

■ NELSON, D.J. This is a libel to recover the value of a fin-back whale.
The libellant lives in Provincetown and the respondent in Wellfleet. The
facts, as they appeared at the hearing, are as follows:
In the early spring months the easterly part of
Massachusetts bay is frequented by the species of whale known
as the fin-back whale. Fishermen from Provincetown pursue
them in open boats from the shore, and shoot them with bomblances fired from guns made expressly for the purpose. When
killed they sink at once to the bottom, but in the course of from
one to three days they rise and float on the surface. Some of
them are picked up by vessels and towed into Provincetown.
Some float ashore at high water and are left stranded on the
beach as the tide recedes. Others float out to sea and are never
recovered. The person who happens to find them on the beach
usually sends word to Provincetown, and the owner comes to the
spot and removes the blubber. The finder usually receives a
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small salvage for his services. Try-works are established in
Provincetown for trying out the oil. The business is of
considerable extent, but, since it requires skill and experience,
as well as some outlay of capital, and is attended with great
exposure and hardship, few persons engage in it. The average
yield of oil is about 20 barrels to a whale. It swims with great
swiftness, and for that reason cannot be taken by the harpoon
and line. Each boat’s crew engaged in the business has its
peculiar mark or device on its lances, and in this way it is known
by whom a whale is killed.
The usage on Cape Cod, for many years, has been that the
person who kills a whale in the manner and under the
circumstances described, owns it, and this right has never been
disputed until this case. The libellant has been engaged in this
business for ten years past. On the morning of April 9, 1880, in
Massachusetts bay, near the end of Cape Cod, he shot and
instantly killed with a bomb-lance the whale in question. It sunk
immediately, and on the morning of the 12th was found
stranded on the beach in Brewster, within the ebb and flow of
the tide, by one Ellis, 17 Miles from the spot where it was killed.
Instead of sending word to Provincetown, as is customary, Ellis
advertised the whale for sale at auction, and sold it to the
respondent, who shipped off the blubber and tried out the oil.
The libellant heard of the finding of the whale on the morning
of the 15th, and immediately sent one of his boat’s crew to the
place and claimed it. Neither the respondent nor Ellis knew the
whale had been killed by the libellant, but they knew or might
have known, if they had wished, that it had been shot and killed
with a bomb-lance, by some person engaged in this species of
business.
The libellant claims title to the whale under this usage. The
respondent insists that this usage is invalid. It was decided by Judge
Sprague, in Taber v. Jenny, 1 Sprague, 315, 23 F. Cas. 605 (D. Mass.
1856), that when a whale has been killed, and is anchored and left with
marks of appropriation, it is the property of the captors; and if it is
afterwards found, still anchored, by another ship, there is no usage or
principle of law by which the property of the original captors is diverted,
even though the whale may have dragged from its anchorage. The
learned judge says:
When the whale had been killed and taken possession of by
the boat of the Hillman, (the first taker,) it became the property
of the owners of that ship, and all was done which was then
practicable in order to secure it. They left it anchored, with
unequivocal marks of appropriation.
In Bartlett v. Budd, 1 Low. 223, 2 F. Cas. 966 (D. Mass. 1868), the
facts were these: The first officer of the libellant’s ship killed a whale in
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the Okhotsk sea, anchored it, attached a waif to the body, and then left
it and went ashore at some distance for the night. The next morning the
boats of the respondent’s ship found the whale adrift, the anchor not
holding, the cable coiled round the body, and no waif or irons attached to
it. Judge Lowell held that, as the libellants had killed and taken actual
possession of the whale, the ownership vested in them. In his opinion the
learned judge says:
A whale, being ferae naturae, does not become property
until a firm possession has been established by the taker. But
when such possession has become firm and complete, the right
of property is clear, and has all the characteristics of property.
He doubted whether a usage set up but not proved by the
respondents, that a whale found adrift in the ocean is the property of the
finder, unless the first taker should appear and claim it before it is cut
in, would be valid, and remarked that “there would be great difficulty in
upholding a custom that should take the property of A. and give it to B.,
under so very short and uncertain a substitute for the statute of
limitations, and one so open to fraud and deceit.” Both the cases cited
were decided without reference to usage, upon the ground that the
property had been acquired by the first taker by actual possession and
appropriation.
In Swift v. Gifford, 2 Low. 110, 23 F. Cas. 558 (D. Mass. 1872), Judge
Lowell decided that a custom among whalemen in the Arctic seas, that
the iron holds the whale was reasonable and valid. In that case a boat’s
crew from the respondent’s ship pursued and struck a whale in the Arctic
ocean, and the harpoon and the line attached to it remained in the whale,
but did not remain fast to the boat. A boat’s crew from the libellant’s ship
continued the pursuit and captured the whale, and the master of the
respondent’s ship claimed it on the spot. It was held by the learned judge
that the whale belonged to the respondents. It was said by Judge
Sprague, in Bourne v. Ashley, an unprinted case referred to by Judge
Lowell in Swift v. Gifford, that the usage for the first iron, whether
attached to the boat or not, to hold the whale was fully established; and
he added that, although local usages of a particular port ought not to be
allowed to set aside the general maritime law, this objection did not apply
to a custom which embraced an entire business, and had been concurred
in for a long time by every one engaged in the trade.
In Swift v. Gifford, Judge Lowell also said:
The rule of law invoked in this case is one of very limited
application. The whale fishery is the only branch of industry of
any importance in which it is likely to be much used, and if a
usage is found to prevail generally in that business, it will not
be open to the objection that it is likely to disturb the general
understanding of mankind by the interposition of an arbitrary
exception.
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I see no reason why the usage proved in this case is not as reasonable
as that sustained in the cases cited. Its application must necessarily be
extremely limited, and can affect but a few persons. It has been
recognized and acquiesced in for many years. It requires in the first taker
the only act of appropriation that is possible in the nature of the case.
Unless it is sustained, this branch of industry must necessarily cease, for
no person would engage in it if the fruits of his labor could be
appropriated by any chance finder. It gives reasonable salvage for
securing or reporting the property. That the rule works well in practice
is shown by the extent of the industry which has grown up under it, and
the general acquiescence of a whole community interested to dispute it.
It is by no means clear that without regard to usage the common law
would not reach the same result. That seems to be the effect of the
decisions in Taber v. Jenny and Bartlett v. Budd. If the fisherman does
all that is possible to do to make the animal his own, that would seem to
be sufficient. Such a rule might well be applied in the interest of trade,
there being no usage or custom to the contrary. Holmes, Com. Law, 217.
But be that as it may, I hold the usage to be valid, and that the property
in the whale was in the libellant.
The rule of damages is the market value of the oil obtained from the
whale, less the cost of trying it out and preparing it for the market, with
interest on the amount so ascertained from the date of conversion. As the
question is new and important, and the suit is contested on both sides,
more for the purpose of having it settled than for the amount involved, I
shall give no costs.
Decree for libellant for $71.05, without costs.

NOTES AND QUESTIONS
1. Most customary whaling rules are variants on first-in-time. As
described by Robert Ellickson, the two major rules were the “fast-fish-loosefish” rule and the “iron-holds-the-whale” rule. Under the fast-fish rule, a
whale belonged to the first harpooner as long as it was attached to his boat,
in which case he got to keep the whole whale. This rule applied in particular
to right whales, which are relatively slow-moving. Under the iron-holds-thewhale or first-iron rule, the first harpooner would get exclusive rights to the
whale as long as he was in fresh pursuit. The first-iron rule tended to be
adopted where sperm whales are predominant. Sperm whales were the most
valuable and the most dangerous. Ellickson argues that these customs and
the custom for finback whales in the Ghen case make sense in light of the
different resources—types of whales—to which they apply. He also argues
that their efficiency (from the point of view of whalers) confirms the
hypothesis that close-knit groups will devise and enforce norms among
themselves that maximize their wealth (but may cause uncompensated harm
to those outside the group—or outgroup externalities). See Robert C.
Ellickson, A Hypothesis of Wealth-Maximizing Norms: Evidence from the
Whaling Industry, 5 J.L. Econ. & Org. 83 (1989). For a famous discussion of
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the concept of fast fish versus loose fish, see Herman Melville, Moby Dick,
Chapter 89 (1851).
2. The finder in Ghen was not a whaler. But was he part of a closeknit whaling community? Was he likely to have known of the custom of
notifying the owner? If not, should he have known that someone was making
a claim to the whale? Does that matter?
3. Interestingly, the fast-fish rule seems to have been the “default”
custom and the first-iron rule a departure from it only in those areas where
sperm whales predominated. The fast-fish rule accords with the general
norms of possession. Might this have made it easier to communicate to
others?

Keeble v. Hickeringill
Queen’s Bench, 1707.
11 East 574, 103 Eng. Rep. 1127 [report date 1809].

Action upon the case. Plaintiff declares that he was, 8th November
in the second year of the Queen [1704], lawfully possessed of a close of
land called Minott’s Meadow, [in which was] a decoy pond, to which
divers wildfowl used to resort and come: and the plaintiff had at his own
costs and charges prepared and procured divers decoy ducks, nets,
machines and other engines for the decoying and taking of the wildfowl,
and enjoyed the benefit in taking them: the defendant, knowing which,
and intending to damnify the plaintiff in his vivary, and to fright and
drive away the wildfowl used to resort thither, and deprive him of his
profit, did, on the 8th of November, resort to the head of the said pond
and vivary, and did discharge six guns laden with gunpowder, and with
the noise and stink of the gunpowder did drive away the wildfowl then
being in the pond: and on the 11th and 12th days of November the
defendant, with design to damnify the plaintiff, and fright away the
wildfowl, did place himself with a gun near the vivary, and there did
discharge the said gun several times that was then charged with the
gunpowder against the said decoy pond, whereby the wildfowl were
frighted away, and did forsake the said pond. Upon not guilty pleaded, a
verdict was found for the plaintiff and 20£ damages.
■ HOLT C.J. I am of opinion that this action doth lie. It seems to be new
in its instance, but is not new in the reason or principle of it. For, 1st,
this using or making a decoy is lawful. 2dly, this employment of his
ground to that use is profitable to the plaintiff, as is the skill and
management of that employment. As to the first, every man that hath a
property may employ it for his pleasure and profit, as for alluring and
procuring decoy ducks to come to his pond. To learn the trade of seducing
other ducks to come there in order to be taken is not prohibited either by
the law of the land or the moral law; but it is as lawful to use art to seduce
them, to catch them, and destroy them for the use of mankind, as to kill
and destroy wildfowl or tame cattle. Then when a man useth his art or
his skill to take them, to sell and dispose of for his profit; this is his trade;
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and he that hinders another in his trade or livelihood is liable to an action
for so hindering him. * * * [W]here a violent or malicious act is done to a
man’s occupation, profession, or way of getting a livelihood; there an
action lies in all cases. But if a man doth him damage by using the same
employment; as if Mr. Hickeringill had set up another decoy on his own
ground near the plaintiff’s, and that had spoiled the custom of the
plaintiff, no action would lie, because he had as much liberty to make and
use a decoy as the plaintiff. This is like the case of 11 H. 4, 47. One
schoolmaster sets up a new school to the damage of an antient school,
and thereby the scholars are allured from the old school to come to his
new. (The action was held there not to lie.) But suppose Mr. Hickeringill
should lie in the way with his guns, and fright the boys from going to
school, and their parents would not let them go thither; sure that
schoolmaster might have an action for the loss of his scholars. 29 E. 3,
18. A man hath a market, to which he hath toll for horses sold: a man is
bringing his horse to market to sell: a stranger hinders and obstructs him
from going thither to the market: an action lies, because it imports
damage. Action upon the case lies against one that shall by threats fright
away his tenants at will. 9 H. 7, 8. 21 H. 6, 31. 9 H. 7, 7. 14 Ed. 4, 7. Vide
Rastal. 662. 2 Cro. 423. * * * Now considering the nature of the case, it is
not possible to declare of the number that were frighted away; because
the plaintiff had not possession of them, to count them. Where a man
brings trespass for taking his goods, he must declare of the quantity,
because he, by having had the possession, may know what he had, and
therefore must know what he lost. * * * The plaintiff in this case brings
his action for the apparent injury done him in the use of that employment
of his freehold, his art, and skill, that he uses thereby. * * * And when we
do know that of long time in the kingdom these artificial contrivances of
decoy ponds and decoy ducks have been used for enticing into those ponds
wildfowl, in order to be taken for the profit of the owner of the pond, who
is at the expence of servants, engines, and other management, whereby
the markets of the nation may be furnished; there is great reason to give
encouragement thereunto; that the people who are so instrumental by
their skill and industry so to furnish the markets should reap the benefit
and have their action. But, in short, that which is the true reason is that
this action is not brought to recover damage for the loss of the fowl, but
for the disturbance; as 2 Cro. 604, Dawney v Dee. So is the usual and
common way of declaring.
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Figure 2–1

Source: Sir Ralph Payne-Gallwey, The book of duck decoys, their construction,
management, and history (London, J. Van Voorst, 1886).

NOTES AND QUESTIONS
1. Samuel Keeble was a yeoman who made a living from catching
ducks. A duck decoy is an elaborate system of passages and nets. According
to Brian Simpson, both Keeble and his neighbor, Hickeringill, had
constructed duck decoys. Keeble’s original decoy was far away from his
neighbor’s, but when Keeble built a new decoy much closer to Hickeringill’s,
the closeness and the resultant competition provoked a characteristically
direct response from the latter. Edmund Hickeringill, for whom the term
“eccentric” hardly does justice, has been called a “half crazy minister and
controversial pamphleteer.” (His last work is apparently “A Burlesque Poem
in Praise of Ignorance,” in which he has unkind things to say of lawyers.) He
was an excommunicated Baptist, then a Quaker, then a Deist. After a
military career at the end of the Commonwealth, he was ordained in the
Church of England. His troubles and disputes, both inside and outside the
courtroom, were epic—particularly with his bishop, who after Hickeringill’s
death is said to have ordered the complimentary remarks chiseled off
Hickeringill’s tombstone. Despite all this behavior, Hickeringill would be
considered a gentleman landowner. A.W. Brian Simpson, Leading Cases in
the Common Law 58–61 (1995); A.R. Solly, Edmund Hickeringill, Eccentric,
58 Essex Rev. 127 (1949).
2. This case is the subject of multiple, conflicting reports. The others
are 11 Mod. 74, 130 (sub nom. Keeble v. Hickringill); 3 Salk. 9 (sub nom.
Keeble v. Hickeringhall). The one reproduced here, from the East report and

71

72

ACQUISITION AND CLAIM SCOPE

CHAPTER II

reprinted in the English Reports, was taken from a manuscript by Chief
Justice Holt and is thought to be the most reliable. Notice that the version of
Keeble cited in Pierson v. Post, supra, characterizes the grounds of decision
quite differently, as resting on ratione soli. The East version was not
available until after the decision in Pierson v. Post. Does this change your
view of Pierson?
3. The case is brought in trespass on the case rather than plain
trespass, because Hickeringill did not physically invade Keeble’s land. How
would the court in Hendricks v. Stalnaker, Chapter I, have handled this type
of dispute? How if at all would the newness of Keeble’s second decoy and its
proximity to Hickeringill’s older decoy affect a balancing of the gravity of the
harm versus the utility of the defendant’s conduct?
4. The law is often called upon to regulate various forms of
competition. Cases like Pierson v. Post, Ghen v. Rich, and other possession
cases in the following materials involve competition to capture resources—
sometimes but not always wild animals—and make them into private
property. Keeble v. Hickeringill is about wild animals, but is it about property
in animals? Property in land? About competition? Is this competition
harmful? How can one tell whether a given type of competition is harmful or
beneficial overall? See, e.g., Harold Demsetz, Wealth Distribution and the
Ownership of Rights, 1 J. Legal Stud. 223, 231–32 (1972); Benjamin L. Fine,
An Analysis of the Formation of Property Rights Underlying Tortious
Interference with Contracts and Other Economic Relations, 50 U. Chi. L.
Rev. 1116 (1983).
Consider in this regard that the East version of Keeble was reported as
a note to a similar case from 1809, Carrington v. Taylor, 11 East 571, 103
Eng. Rep. 1126 (K.B. 1809). In that case, the defendant had shot at birds
from a boat in a public river and drove them from plaintiff’s “ancient decoy”—
but he did not shoot into the decoy. The court held there was sufficient
evidence of “willful disturbance” to support a jury verdict for the plaintiff.

2. OPEN ACCESS AND THE COMMONS
First possession is used to establish ownership when the thing being
claimed is regarded as unowned—as being up for grabs. We need to form
a clearer understanding of this state of affairs in order to have a better
sense of the contexts in which things are eligible for claiming through
first possession. That state of affairs is often referred to as a “commons,”
but this term is fraught with ambiguity.

Elinor Ostrom, Governing the Commons: The
Evolution of Institutions for Collective Action
2–4, 8–10, 12–16, 18–21 (1990).

The tragedy of the commons
Since Garrett Hardin’s challenging article in Science (1968), the
expression “the tragedy of the commons” has come to symbolize the
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degradation of the environment to be expected whenever many
individuals use a scarce resource in common. To illustrate the logical
structure of his model, Hardin asks the reader to envision a pasture
“open to all.” He then examines the structure of this situation from the
perspective of a rational herder. Each herder receives a direct benefit
from his own animals and suffers delayed costs from the deterioration of
the commons when his and others’ cattle overgraze. Each herder is
motivated to add more and more animals because he receives the direct
benefit of his own animals and bears only a share of the costs resulting
from overgrazing. Hardin concludes:
Therein is the tragedy. Each man is locked into a system that
compels him to increase his herd without limit—in a world that
is limited. Ruin is the destination toward which all men rush,
each pursuing his own best interest in a society that believes in
the freedom of the commons. (Hardin 1968, p. 1,244)
Hardin was not the first to notice the tragedy of the commons.
Aristotle long ago observed that “what is common to the greatest number
has the least care bestowed upon it. Everyone thinks chiefly of his own,
hardly at all of the common interest” (Politics, Book II, ch. 3). Hobbes’s
parable of man in a state of nature is a prototype of the tragedy of the
commons: Men seek their own good and end up fighting one another. In
1833, William Forster Lloyd (1977) sketched a theory of the commons
that predicted improvident use for property owned in common. More than
a decade before Hardin’s article, H. Scott Gordon (1954) clearly
expounded similar logic in another classic: “The Economic Theory of a
Common-Property Research: The Fishery.” Gordon described the same
dynamic as Hardin:
There appears then, to be some truth in the conservative dictum
that everybody’s property is nobody’s property. Wealth that is
free for all is valued by no one because he who is foolhardy
enough to wait for its proper time of use will only find that it
has been taken by another. . . . The fish in the sea are valueless
to the fisherman, because there is no assurance that they will
be there for him tomorrow if they are left behind today. (Gordon
1954, p. 124)
John H. Dales (1968, p. 62) noted at the same time the perplexing
problems related to resources “owned in common because there is no
alternative!” Standard analyses in modern resource economics conclude
that where a number of users have access to a common-pool resource, the
total of resource units withdrawn from the resource will be greater than
the optimal economic level of withdrawal (Clark 1976, 1980; Dasgupta
and Heal 1979). * * *
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The prisoner’s dilemma game
Hardin’s model has often been formalized as a prisoner’s dilemma
(PD) game (Dawes 1973, 1975).* Suppose we think of the players in a
game as being herders using a common grazing meadow. For this
meadow, there is an upper limit to the number of animals that can graze
on the meadow for a season and be well fed at the end of the season. We
call that number L. For a two-person game, the “cooperate” strategy can
be thought of as grazing L/2 animals for each herder. The “defect”
strategy is for each herder to graze as many animals as he thinks he can
sell at a profit (given his private costs), assuming that this number is
greater than L/2. If both herders limit their grazing to L/2, they will
obtain 10 units of profit, whereas if they both choose the defect strategy
they will obtain zero profit. If one of them limits his number of animals
to L/2, while the other grazes as many as he wants, the “defector” obtains
11 units of profit, and the “sucker” obtains –1. If each chooses
independently without the capacity to engage in a binding contract, each
chooses his dominant strategy, which is to defect. When they both defect,
they obtain zero profit. Call this the Hardin herder game * * * It has the
structure of a prisoner’s dilemma game. * * *
CURRENT POLICY PRESCRIPTIONS

Leviathan as the “only” way
Ophuls (1973, p. 228) argued, for example, that “because of the
tragedy of the commons, environmental problems cannot be solved
through cooperation . . . and the rationale for government with major
coercive powers is overwhelming.” Ophuls concluded that “even if we
avoid the tragedy of the commons, it will only be by recourse to the tragic
necessity of Leviathan” (1973, p. 229; emphasis added). Garrett Hardin
argued a decade after his earlier article that we are enveloped in a “cloud
of ignorance” about “the true nature of the fundamental political systems
and the effect of each on the preservation of the environment” (1978, p.
310). The “cloud of ignorance” did not, however, prevent him from
presuming that the only alternatives to the commons dilemma were what
he called “a private enterprise system,” on the one hand, or “socialism,”
on the other (1978, p. 314). With the assurance of one convinced that the
alternative of the commons is “too horrifying to contemplate” (1968, p.
*
[The prisoners’ dilemma (PD) game gets its name from two prisoners who are separated
and told that, if one talks and the other does not, the former will get a (say, going free) and the
latter will get b (say, a one-year sentence). If both talk they get c (three-month sentence each)
and if neither does they each get d (one-month sentence each). That is, the players’ pay-offs are
a > d > c > b. Thus, it is in the individual interest of each to talk regardless of what the other
does: If the other player does not talk, then it is possible to talk and go free instead of incurring
a one-month sentence. If the other player does talk, it is still better to talk and receive a threemonth sentence rather than a one-year sentence. The pay-offs are symmetric and the other
player makes the same calculation. Both will talk even though their joint pay-off is maximized
if they both remain silent. (Total time served two months rather than six months.) Many
problems can be seen to have this structure, including the “tragedy of the commons.” Players in
repeated prisoner’s dilemmas may be able to overcome the seemingly inevitable tragedy in the
one-shot game without communication. See, e.g., Robert Axelrod, The Evolution of Cooperation
(1984).—eds.]
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1,247), Hardin indicated that change would have to be instituted with
“whatever force may be required to make the change stick” (1978, p. 314).
In other words, “if ruin is to be avoided in a crowded world, people must
be responsive to a coercive force outside their individual psyches, a
‘Leviathan,’ to use Hobbes’s term” (Hardin 1978, p. 314).
The presumption that an external Leviathan is necessary to avoid
tragedies of the commons leads to recommendations that central
governments control most natural resource systems. * * *
One way to illustrate these proponents’ image of centralized control
is to modify the Hardin herder game using the assumptions that underlie
this policy advice. The proponents of centralized control want an external
government agency to decide the specific herding strategy that the
central authority considers best for the situation: The central authority
will decide who can use the meadow, when they can use it, and how many
animals can be grazed. * * *
The optimal equilibrium achieved by following the advice to
centralize control, however, is based on assumptions concerning the
accuracy of information, monitoring capabilities, sanctioning reliability,
and zero costs of administration. Without valid and reliable information,
a central agency could make several errors, including setting the carrying
capacity or the fine too high or too low, sanctioning herders who
cooperate, or not sanctioning defectors. * * *
Privatization as the “only” way
Other policy analysts, influenced by the same models, have used
equally strong terms in calling for the imposition of private property
rights whenever resources are owned in common (Demsetz 1967; O.
Johnson 1972). “Both the economic analysis of common property
resources and Hardin’s treatment of the tragedy of the commons” led
Robert J. Smith (1981, p. 467) to suggest that “the only way to avoid the
tragedy of the commons in natural resources and wildlife is to end the
common-property system by creating a system of private property rights”
(emphasis added); see also the work of Sinn (1984). Smith stressed that
it is “by treating a resource as a common property that we become locked
in its inexorable destruction” (1981, p. 465). Welch advocated the creation
of full private rights to a commons when he asserted that “the
establishment of full property rights is necessary to avoid the inefficiency
of overgrazing” (1983, p. 171). He asserted that privatization of the
commons was the optimal solution for all common-pool problems. His
major concern was how to impose private ownership when those
currently using a commons were unwilling to change to a set of private
rights to the commons.
Those recommending the imposition of privatization on the herders
would divide the meadow in half and assign half of the meadow to one
herder and the other half to the second herder. Now each herder will be
playing a game against nature in a smaller terrain, rather than a game
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against another player in a larger terrain. The herders now will need to
invest in fences and their maintenance, as well as in monitoring and
sanctioning activities to enforce their division of the grazing area (B.
Field 1984, 1985b). It is presumed that each herder will now choose X/2
animals to graze as a result of his own profit incentive. This assumes that
the meadow is perfectly homogeneous over time in its distribution of
available fodder. If rainfall occurs erratically, one part of the grazing area
may be lush with growth one year, whereas another part of the area may
be unable to support X/2 animals. The rain may fall somewhere else the
next year. In any given year, one of the herders may make no profit, and
the other may enjoy a considerable return. If the location of lush growth
changes dramatically from year to year, dividing the commons may
impoverish both herders and lead to overgrazing in those parts where
forage is temporarily inadequate. Of course, it will be possible for the
herder who has extra fodder in one year to sell it to the other herder.
Alternatively, it will be possible for the herders to set up an insurance
scheme to share the risk of an uncertain environment. However, the
setup costs for a new market or a new insurance scheme would be
substantial and will not be needed so long as the herders share fodder
and risk by jointly sharing a larger grazing area. * * *
If one recommendation is correct, the other cannot be. Contradictory
positions cannot both be right. I do not argue for either of these positions.
Rather, I argue that both are too sweeping in their claims. Instead of
there being a single solution to a single problem, I argue that many
solutions exist to cope with many different problems. Instead of
presuming that optimal institutional solutions can be designed easily
and imposed at low cost by external authorities, I argue that “getting the
institutions right” is a difficult, time-consuming, conflict-invoking
process. It is a process that requires reliable information about time and
place variables as well as a broad repertoire of culturally acceptable
rules. New institutional arrangements do not work in the field as they do
in abstract models unless the models are well specified and empirically
valid and the participants in a field setting understand how to make the
new rules work.
Instead of presuming that the individuals sharing a commons are
inevitably caught in a trap from which they cannot escape, I argue that
the capacity of individuals to extricate themselves from various types of
dilemma situations varies from situation to situation. The cases to be
discussed in this book illustrate both successful and unsuccessful efforts
to escape tragic outcomes. * * *
An alternative solution
To open up the discussion of institutional options for solving
commons dilemmas, I want now to present [another] game in which the
herders themselves can make a binding contract to commit themselves
to a cooperative strategy that they themselves will work out. * * *
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A simple way to represent this is to add one parameter to the payoffs
and a strategy to both herders’ strategy sets. The parameter is the cost
of enforcing an agreement and will be denoted by e. The herders * * *
must now negotiate prior to placing animals on the meadow. During
negotiations, they discuss various strategies for sharing the carrying
capacity of the meadow and the costs of enforcing their agreement.
Contracts are not enforceable, however, unless agreed to unanimously by
the herders. Any proposal made by one herder that did not involve an
equal sharing of the carrying capacity and of enforcement costs would be
vetoed by the other herder in their negotiations. Consequently, the only
feasible agreement—and the equilibrium of the resulting game—is for
both herders to share equally the sustainable yield levels of the meadow
and the costs of enforcing their agreement so long as each herder’s share
of the cost of enforcement is less than [that herder’s share of the benefits].
***
A self-financed contract-enforcement game is no panacea. Such
institutional arrangements have many weaknesses in many settings.
The herders can overestimate or underestimate the carrying capacity of
the meadow. Their own monitoring system may break down. The
external enforcer may not be able to enforce ex post, after promising to
do so ex ante. A myriad of problems can occur in natural settings, as is
also the case with the idealized central-regulation or private-property
institutions. * * *
An empirical alternative
* * * Let us now briefly consider a solution devised by participants
in a field setting—Alanya, Turkey—that cannot be characterized as
either central regulation or privatization. The inshore fishery at Alanya,
as described by Fikret Berkes (1986b), is a relatively small operation.
Many of the approximately 100 local fishers operate in two- or threeperson boats using various types of nets. Half of the fishers belong to a
local producers’ cooperative. According to Berkes, the early 1970s were
the “dark ages” for Alanya. The economic viability of the fishery was
threatened by two factors: First, unrestrained use of the fishery had led
to hostility and, at times, violent conflict among the users. Second,
competition among fishers for the better fishing spots had increased
production costs, as well as the level of uncertainty regarding the harvest
potential of any particular boat.
Early in the 1970s, members of the local cooperative began
experimenting with an ingenious system for allotting fishing sites to local
fishers. After more than a decade of trial-and-error efforts, the rules used
by the Alanya inshore fishers are as follows:


Each September, a list of eligible fishers is prepared,
consisting of all licensed fishers in Alanya, regardless of coop membership.
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Within the area normally used by Alanya fishers, all usable
fishing locations are named and listed. These sites are
spaced so that the nets set in one site will not block the fish
that should be available at the adjacent sites.



These named fishing locations and their assignments are in
effect from September to May.



In September, the eligible fishers draw lots and are
assigned to the named fishing locations.



From September to January, each day each fisher moves
east to the next location. After January, the fishers move
west. This gives the fishers equal opportunities at the
stocks that migrate from east to west between September
and January and reverse their migration through the area
from January to May (Berkes 1986b, pp. 73–4).

The system has the effect of spacing the fishers far enough apart on
the fishing grounds that the production capabilities at each site are
optimized. All fishing boats also have equal chances to fish at the best
spots. Resources are not wasted searching for or fighting over a site. No
signs of overcapitalization are apparent.
The list of fishing locations is endorsed by each fisher and deposited
with the mayor and local gendarme once a year at the time of the lottery.
The process of monitoring and enforcing the system is, however,
accomplished by the fishers themselves as a by-product of the incentive
created by the rotation system. * * * Cheating on the system will be
observed by the very fishers who have rights to be in the best spots and
will be willing to defend their rights using physical means if necessary.
Their rights will be supported by everyone else in the system. The others
will want to ensure that their own rights will not be usurped on the days
when they are assigned good sites. The few infractions that have occurred
have been handled easily by the fishers at the local coffeehouse (Berkes
1986b, p. 74).
Although this is not a private-property system, rights to use fishing
sites and duties to respect these rights are well defined. And though it is
not a centralized system, national legislation that has given such
cooperatives jurisdiction over “local arrangements” has been used by
cooperative officials to legitimize their role in helping to devise a
workable set of rules. That local officials accept the signed agreement
each year also enhances legitimacy. The actual monitoring and enforcing
of the rules, however, are left to the fishers. * * *
Many potential answers spring to mind regarding the question why
some individuals do not achieve collective benefits for themselves,
whereas others do. However, as long as analysts presume that
individuals cannot change such situations themselves, they do not ask
what internal or external variables can enhance or impede the efforts of
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communities of individuals to deal creatively and constructively with
perverse problems such as the tragedy of the commons.

NOTES AND QUESTIONS
1. As Ostrom notes, the potential problems with open access have long
been apparent, long before Garrett Hardin coined the immensely influential
phrase, “the tragedy of the commons,” to describe the problems associated
with an open-access resource in which there is an unrestricted privilege to
capture some valued feature of the resource. See Garrett Hardin, The
Tragedy of the Commons, 162 Science 1243 (1968). H. Scott Gordon’s classic
analysis, H.S. Gordon, The Economic Theory of a Common Property
Resource: The Fishery, 62 J. Pol. Econ. 124 (1954), had been anticipated
many years earlier by Jens Warming, writing in Danish. See Om
“Grundrente” af Fiskegrunde, 49 Nationalökonomisk Tidsskrift 495 (1911),
transl. in P. Anderson, “On Rent of Fishing Grounds”: A Translation of Jens
Warming’s 1911 Article, with an Introduction, 15 Hist. Pol. Econ. 391 (1983).
So who gets to claim to be the “first possessor” of the idea of the tragedy of
the commons: Aristotle, Warming, Gordon, or Hardin? Does this example
provide a clue as to why ideas are not subject to ownership through first
possession?
2. Hardin was a biologist, and his big concern was with
overpopulation. His work fits into a neo-Malthusian movement of the 1960s
and 1970s that emphasized the finiteness of the earth and predicted
imminent depletion of natural resources. That there is a potential tragedy in
the use of natural resources is well understood. But in what sense is there
an additional tragedy of the commons in “breeding,” as Hardin believed?
3. Hardin’s primary example, the traditional grazing commons, was
hardly tragic. Grazing commons in traditional agricultural societies such as
those of medieval and early modern Europe were not open access. A limited
group had grazing rights and exercised the right to exclude noncommoners.
Over centuries, those with access to common grazing areas governed their
behavior with restrictions on the amount and manner of grazing. Some of
these grazing commons survive to this day and do not show obvious signs of
tragedy. Elsewhere in Ostrom’s book and in the rest of her work, for which
she won the Nobel Memorial Prize in Economics in 2009, she analyzes a
range of case studies and explores factors leading toward and away from
tragedy.
4. Solutions to the problem of the commons require some form of
coercion or cooperation. For example, a group of herders might (as has often
happened) institute rules to limit their use of the commons and achieve
conservation. But how is such cooperation forthcoming? Isn’t the provision of
such rules a commons itself? See James E. Krier, The Tragedy of the
Commons, Part Two, 15 Harv. J.L. & Pub. Pol’y 325, 336–38 (1992).
5. Another possible solution to overuse of an open access resource like
fisheries is the creation of a new type of property, individual transferable
quotas (ITQs), which restrict the overall level of access to the fishery and yet
are transferable, so individuals can exit and enter from the fishing industry.
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See, e.g., Christopher Costello, Steven D. Gaines, & John Lynham, Can
Catch Shares Prevent Fisheries Collapse?, 321 Sci. 1678 (2008); Katrina
Wyman, The Recovery in U.S. Fisheries, J. Land Use & Envtl. L.
(forthcoming), http://ssrn.com/abstract=2781112. The relative merits of
carbon taxes versus cap-and-trade regulation are considered in William D.
Nordhaus, To Tax or Not to Tax: Alternative Approaches to Slowing Global
Warming, 1 Rev. Envtl. Econ. & Pol’y 26 (2007); Reuven S. Avi-Yonah &
David M. Uhlmann, Combating Global Climate Change: Why a Carbon Tax
is a Better Response to Global Warming than Cap and Trade, 28 Stan. Envtl.
L.J. 3 (2009).

COMMONS, ANTICOMMONS, AND SEMICOMMONS
If an open access regime creates the “tragedy of the commons,” in
which no one has the right to exclude anyone else, is there a mirror image
problem, in which everyone has the right to exclude everyone else? From
a hypothetical proposed by Frank Michelman, Michael Heller developed
the concept of the anticommons, where too many have the right to
exclude and consequently no one is able to use a resource. Michael Heller,
The Tragedy of the Anticommons: Property in the Transition from Marx
to Markets, 111 Harv. L. Rev. 621 (1998); see also Michael Heller, The
Gridlock Economy: How Too Much Ownership Wrecks Markets, Stops
Innovation, and Costs Lives (2008); Frank I. Michelman, Ethics,
Economics, and the Law of Property, in NOMOS XXIV: Ethics,
Economics, and the Law 3, 15 (1982). Heller’s original example was street
kiosks in post-Soviet Moscow. Because too many stakeholders had rights
in storefronts and could prevent their use, new businesses bypassed
empty store buildings and set up shop in metal kiosks on the sidewalks
in front of the stores. Traditional holdout problems can sometimes be
characterized as an anticommons: If too many permissions are required,
rights to a larger resource may never be assembled. Patents on gene
fragments are a particular source of anticommons worries because
research projects may require the collection of many permissions from
many different patent holders. Michael A. Heller & Rebecca S. Eisenberg,
Can Patents Deter Innovation? The Anticommons in Biomedical
Research, 280 Science 698 (1998). Evidence is hard to come by, but
surveys of industry participants have found that patents on research
tools have not restricted access as much as anticommons theory might
suggest; solutions to the problem of fragmented rights include licensing,
inventing around, infringing, public disclosure, and litigation. See
generally Jonathan Barnett, The Anti-Commons Revisited, 29 Harv. J.
L. & Tech. 127 (2015); Anna B. Laakmann, The New Genomic
Semicommons, 5 UC Irvine L. Rev. 1001 (2015).
Others have argued that in certain specialized contexts, an
anticommons can be a good thing. For example, giving many people a
veto over development of a resource like a park can help secure the
commitment to preserve the park for future generations. Abraham Bell
& Gideon Parchomovsky, Of Property and Antiproperty, 102 Mich. L.
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Rev. 1 (2003). Similarly, there is sometimes virtue to be found in multiple
vetoes in the political arena. Political scientists and others have
theorized that under some conditions multiple vetoes are beneficial in
terms of producing stability (with some sacrifice of decisiveness in
decision-making). See, e.g., Josephine T. Andrews & Gabriella R.
Montinola, Veto Players and the Rule of Law in Emerging Democracies,
37 Comp. Pol. Stud. 55 (2004); George Tsebelis & Eric C. Chang, Veto
Players and the Structure of Budgets in Advanced Industrialized
Countries, 43 Eur. J. of Pol. Res. 449 (2004). The Framers of the U.S.
Constitution may have had something like this in mind when setting up
a system of federalism and separation of powers, which creates many
checks and balances on political actors. See The Federalist No. 51 (James
Madison).
Note that the underlying dynamic that creates a tragedy of the
anticommons is similar to that which gives rise to the tragedy of the
commons. For each tragedy, the individual has an incentive to act in a
way that imposes costs on others, either by exercising her right of access
(to a commons) or her right to exclude others (from an anticommons). For
each tragedy, overcoming the problem requires some kind of realignment
of rights, and doing this requires dealing with holdouts and freeriders.
So are there really mirror image problems, or is there only one underlying
tragedy at work? For discussion, see James M. Buchanan & Yong J. Yoon,
Symmetric Tragedies: Commons and Anticommons, 43 J.L. & Econ. 1
(2000); Lee Anne Fennell, Common Interest Tragedies, 98 Nw. U. L. Rev.
907 (2004); Francesco Parisi, Norbert Schulz & Ben Depoorter, Duality
in Property: Commons and Anticommons, 25 Int’l Rev. L. & Econ. 578
(2006).
The commons and the anticommons are not the only commonproperty regimes in town. Others have identified the semicommons,
which occurs when a given resource is subject to private exclusion rights
in some uses or along some dimensions, but is a commons or open access
for other purposes or along other dimensions. In many traditional
grazing commons farmers would have exclusive rights to particular
strips of land to grow crops during part of the year, but then the strips
would be thrown open for common grazing during other parts of the year.
See Henry E. Smith, Semicommon Property Rights and Scattering in the
Open Fields, 29 J. Legal Stud. 131 (2000). In such a system, individuals
will have an incentive to favor their part of the semicommons (with goods
like manure) and to trash other parts of the semicommons (with
excessive trampling, etc.); elaborate governance rules and configurations
of rights seem to have been developed to contain these problems.
Intellectual property rights are particularly likely to be incomplete,
leaving room for interaction between exclusion rights and the commons
(the public domain). For example, consider the doctrine of fair use in
copyright, which permits copying of portions of copyrighted works for
certain purposes, such as criticism, reporting, or scholarship. See 17
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U.S.C. § 107. This effectively makes a work subject to the owner’s
exclusive control for some purposes, and yet in the public domain for
other purposes. For an argument that the Internet is a semicommons,
see the Grimmelmann excerpt in Chapter III; see also Robert A. Heverly,
The Information Semicommons, 18 Berkeley Tech. L.J. 1127 (2003). As
with the anticommons, a full-blown semicommons with an effective
governance structure can be quite stable, but may be hard to change
because the interlocking private and commons rights are difficult to
disentangle and negotiate over. Even the classic commons mixes common
and private. Fish in the ocean are regarded as an open-access resource in
their natural state, but once they have been reduced to possession under
the rule of capture they are regarded as privately owned.

3. OTHER APPLICATIONS OF FIRST POSSESSION
The principle of first possession applies in contexts besides hunting
and fishing. For example, abandoned or lost property is subject to the
rule of first possession. Suppose you decide to dispose of your old
computer monitor by setting it on the curb where the garbage gets picked
up. You have in effect relinquished ownership of the monitor, and
implicitly signaled that it can now be claimed by the first person who
comes along and decides to take possession of it. Or, suppose you lose a
ring that falls out of your pocket on the public sidewalk. Here, you have
not relinquished ownership, but (subject to some qualifications
considered later in the chapter) the first person who comes along and
decides to take possession of the ring can claim a kind of qualified
ownership of it: The finder has a superior right to the ring relative to
everyone in the world, except you, the true owner.
Sunken Vessels. Another area in which possession plays a crucial,
and especially complex, role is the law governing sunken vessels. Under
the common law as developed in the federal admiralty courts, possession
of sunken vessels gives rise to rights to ownership under the law of finds,
or to rights of salvage under the law of salvage. The law of maritime finds
awarded ownership to the first possessor but only if the vessel was
abandoned (and not still claimed by its owners or their insurers), and
therefore unowned at the time of taking possession. Property is
abandoned when an owner manifests an intention to relinquish all future
claims of possession or ownership. See Chapter IV.
If the vessel is not abandoned, a successful “salvor” (as such a person
is called in this context) has a claim for a generous percentage of the
value of the vessel and its cargo, but does not acquire ownership of the
vessel or its full value. See generally Grant Gilmore & Charles L. Black,
Jr., The Law of Admiralty 532–73 (2d ed. 1975); Thomas J. Schoenbaum,
Admiralty and Maritime Law ch. 13 (5th ed. 2012). By gaining and
maintaining possession, a salvor would have a right to engage in salvage
without interference from other would be salvors, thus preventing yet
another instance of the tragedy of the commons. Perhaps not
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surprisingly, the standard for possession of a salvor is lower than that for
finders of abandoned vessels. That is, acts that would be sufficient for
salvage-possession might not be sufficient for a finder to establish
acquisition-possession. As one court put it:
To enjoy the continued right to exclusive possession and
protection from interference of rival salvors, a salvor must
exercise due diligence and must be capable of actually saving
the property. The salvor must intend to reduce the property to
physical possession by dealing with the entire wreck site in such
a manner as to warn other potential salvors of the claimed area.
MDM Salvage, Inc. v. Unidentified, Wrecked and Abandoned Sailing
Vessel, 631 F. Supp. 308, 312 (S.D. Fla. 1986). A successful salvor is
entitled to a lien to secure payment of the award (see Chapter VII).
Salvor-in-possession rights, however, do not extend to preventing others
from visiting or photographing the wreck. See R.M.S. Titanic, Inc. v.
Haver, 171 F.3d 943, 970 (4th Cir. 1999). The law of salvage has
overtones of unjust enrichment (can you see why?), and like unjust
enrichment it is equitable in character. Because the original owner loses
rights if a vessel is deemed abandoned, courts tend to favor applying the
law of salvage rather than the law of finds in ambiguous situations.
Traditional maritime principles of finds and salvage were similar across
seafaring nations, relying to a great extent on custom, thus simplifying
the resolution of questions arising from wrecks in international waters.
More recently, efforts have been made to bring this area of law under
treaties, but it remains unclear whether these treaties codify customary
international law. See generally David J. Bederman, Law of the Land,
Law of the Sea: The Lost Link between Customary International Law
and the General Maritime Law, 51 Va. J. Int’l L. 299 (2011). The most
comprehensive such treaty is the United Nations Convention on the Law
of the Sea (UNCLOS), which the United States recognizes as a
codification of custom but has not ratified.
To maintain possession over a wreck, one needs both to provide
notice and to prove diligence. In the celebrated case of Eads v. Brazelton,
79 Am. Dec. 88 (Ark. 1861), Brazelton put blazes on trees on the shore
that allowed one to line up the exact site of the wreck of the steamboat
America in the Mississippi River, and he floated a buoy over the wreck.
In January 1855, Brazelton had his salvage boat in the area, and was all
set to begin raising the cargo of lead but he heard of another wreck and
went off to try to raise it. By the time he returned, the river was running
too high for him to engage in salvage work at the site of the America.
Meanwhile Eads moved in. Eads was a clever inventor (and designer of
the Eads Bridge in St. Louis) who had developed a dredging boat he
called a “submarine” to which a diving bell was attached. When Eads
commenced salvage operations, Brazelton sought an injunction, claiming
he was the first to find the sunken vessel. The blazes on the trees and the
buoy would seem more than adequate to signal Brazelton’s intent to all
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the world. Nevertheless, the court determined that Brazelton had not
established possession. Possession requires more than notice, but also
due diligence in acting to achieve full dominion and control over a
resource. There was no question of Brazelton’s intent to appropriate and
that he had taken steps in that direction before Eads appeared. But the
court decided that in this context one must have the salvage vessel over
the site of the wreck before one can be said to be in possession of the
wreck. (It is interesting to ask whether Brazelton would have lost if he
had only been away for a day or two. Would this be consistent with due
diligence?)
The standard for possession may also be evolving with new
technology that is able to reach wrecks at greater depths. In ColumbusAmerica Discovery Group, Inc. v. The Unidentified, Wrecked and
Abandoned Sailing Vessel, S.S. Central America, 1989 A.M.C. 1955, 1958
(E.D. Va. 1989), the court allowed “telepossession,” defined as “(1)
locating the object searched; (2) real time imaging of the object; (3)
placement or capability to place teleoperated or robotic manipulators on
or near the object, capable of manipulating it as directed by human
beings exercising control from the surface; and (4) present intent to
control . . . the location of the object.” Should one be able to claim
possession of foxes or whales by videotaping them? Why not?
Sunken vessels also often contain valuables, especially old currency
and historically significant items. For gold and silver in any form hidden
for later discovery (other than as unmined minerals in place) the law of
treasure trove may apply. Treasure trove (the term incorporates the
Norman French word for “found”) applies to caches of gold and silver and
sometimes other valuables on land or sea. (Gold and silver as part of
burial of the dead was not treasure trove.) In England, treasure trove
with no identified owner belonged to the Crown at its option. In the
United States, treasure trove is not treated specially but falls under the
general law of finders. Later in this Chapter we take up the competing
claims of finders and the owners of the place where objects are found.
Treasure trove often consists of items valuable as both precious
metals and as historical artifacts. Concerns about historic preservation
have led to major legislation governing sunken vessels. In the Abandoned
Shipwreck Act of 1987 (ASA), 43 U.S.C. §§ 2102–2106, Congress declared
that all qualifying wrecks in navigable waters are subject to federal
ownership, which is immediately to be transferred to the state in whose
waters the wreck is found. Id. § 2105. States in turn have passed laws
that protect archeological sites (as has the federal government for
archeological finds on federal lands, see Archaeological Resources
Protection Act of 1979, 16 U.S.C. §§ 470aa–470mm), and these may apply
to sunken vessels. Such state laws were formerly preempted to the extent
that they were inconsistent with federal maritime law, but the ASA now
potentially gives such state preservation statutes greater scope of
application. See Lawrence J. Kahn, Sunken Treasures: Conflicts between
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Historic Preservation Law and the Maritime Law of Finds, 7 Tul. Envtl.
L.J. 595, 630 (1993). The ASA also rejects the traditional law of finders
and salvors, the idea being that the states will better protect the historic
value of sunken vessels. Much of the uncertainty produced by the ASA
stems from the criteria for its application in the first place: It applies only
to wrecks that are abandoned, located on the submerged land of a state,
and either embedded on the sea floor or eligible for listing in the National
Register of Historic Places. Id. § 2105 (a).
Consider how this plays out in practice. A salvor wishing to establish
rights of find or salvage in a wreck could file an in rem action against the
ship—meaning the vessel is fictionally treated as the defendant and the
litigation will establish the rights of everyone to that “thing”—in federal
district court under its admiralty jurisdiction. But to establish admiralty
jurisdiction will often require divulging the site of the wreck, which a
salvor may be loath to do, both because of potential marauders and
because the state in which the wreck is located may gain full rights,
leaving the salvor with nothing. For a dramatic example, see Great Lakes
Exploration Group, LLC v. Unidentified Wrecked and (For Salvage-Right
Purposes), Abandoned Sailing Vessel, 522 F.3d 682 (6th Cir. 2008).
Jockeying over disclosure can also occur in an international context. See,
e.g., Sea Hunt, Inc. v. Unidentified Shipwrecked Vessel or Vessels, 221
F.3d 634 (4th Cir. 2000). For these reasons, commentators have
sometimes proposed—and salvors have tried (mostly unsuccessfully) to
assert—intellectual property rights over their finds. See, e.g., Justin S.
Stern, Smart Salvage: Extending Traditional Maritime Law to Include
Intellectual Property Rights in Historic Shipwrecks, 68 Fordham L. Rev.
2489 (2000).
Home Run Baseballs. In the late 1990s, major league baseball
players, assisted (it now appears) by performance-enhancing drugs,
began hitting record numbers of home runs. Milestone home run balls
became important collector’s items, commanding large sums of money.
Not surprisingly, fans inside and sometimes outside the ball parks
engaged in intense competitions to snag one of these prize home run
baseballs. These competitions, in turn, sometimes generated
controversies about who had been the first to capture or reduce to
possession a particular ball. The most famous of these controversies
resulted in a litigated decision, Popov v. Hayashi, 2002 WL 31833731
(Cal. Super. 2002).
Baseballs used in professional baseball games are considered the
property of the home team, but once they leave the playing field are
regarded as abandoned property. Like other abandoned property, they
can be claimed by the first person to take possession of them. The Popov
case involved a dispute over who was the first to possess the recordsetting 73rd home run ball hit by Barry Bonds of the San Francisco
Giants at San Francisco’s PacBell Park on October 7, 2001. A videotape
recorded at the scene showed that after the ball sailed over the fence, it
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landed in the webbing of a softball glove worn by Alex Popov. It was
unclear from the tape, however, whether Popov had full control of the
ball as he fell to the ground. Popov was immediately engulfed by a mob
of fans, who grabbed and kicked at him trying to obtain the ball. At some
point, the ball came loose from the scrum, and was picked up by Patrick
Hayashi (who had also been knocked down by the mob). Hayashi stood
up, put the ball in his pocket, and waited until he had the attention of
the video camera operator, at which time he held the ball aloft, showing
that he had the ball. Popov sued Hayashi, claiming that Popov was the
first possessor and hence was entitled to the ball. At the time of trial, it
was thought the ball might be worth as much as $1 million, although
eventually it was sold for $450,000.
The trial featured, in addition to the videotape and the testimony of
numerous eye witnesses, a discussion forum of several law professors
about the application of the rule of first possession to home run baseballs.
Judge Patrick McCarthy, who presided over the trial, eventually reached
a Solomonic judgment: He decreed that the ball should be sold, with half
the proceeds given to Popov and half to Hayashi. He reasoned that
although Popov could not prove that he had established possession of the
baseball, once it landed in his mitt he had an exclusive “pre-possessory
interest” in being allowed to complete the catch without interference. The
mob had interfered with this interest. Hayashi, for his part, had not been
part of the mob, and was the first unambiguously to establish possession
of the ball. Judge McCarthy concluded: “Both men have a superior claim
to the ball as against all the world. Each man has a claim of equal dignity
as to the other. * * * The court therefore declares that both plaintiff and
defendant have an equal and undivided interest in the ball. * * * In order
to effectuate this ruling, the ball must be sold and the proceeds divided
equally between the parties.” As authority for ordering the property sold
and the proceeds divided, the judge cited a law review article, R.H.
Helmholz, Equitable Division and the Law of Finders, 52 Fordham L.
Rev. 313 (1983), which in turn built on a student note, Comment, Lost,
Mislaid and Abandoned Property, 8 Fordham L. Rev. 222 (1939). See also
Gideon Parchomovsky, Peter Siegelman, & Steve Thel, Of Equal Wrongs
and Half Rights, 82 N.Y.U. L. Rev. 738 (2007). Nevertheless, decisions
that divide an asset between two potential possessors are rare. Splitting
entitlements—or their value—has been more popular with
commentators than with courts. Why do you suppose division is not used
more often? Would you recommend this as a solution to wild animal cases
like Pierson v. Post or Ghen v. Rich? Is there anything about home run
baseballs that makes such cases different?
What role should custom play in determining the rules for
establishing ownership of home run baseballs? If custom is important,
which customs should we look to? The rules of sports like baseball deal
with questions about when a player controls a ball sufficiently to be
deemed to have caught it. Are these rules relevant to determine whether
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a fan has possession of a ball hit out of the park? There has been an
outpouring of scholarship on the question of ownership of milestone home
run baseballs. See, e.g., Peter Adomeit, The Barry Bonds Baseball Case—
An Empirical Approach—Is Fleeting Possession Five Tenths of the Ball?,
48 St. Louis U. L.J. 475 (2004); Paul Finkelman, Fugitive Baseballs and
Abandoned Property: Who Owns the Home Run Ball?, 23 Cardozo L. Rev.
1609 (2002); Steven Semeraro, An Essay on Property Rights in Milestone
Home Run Baseballs, 56 SMU L. Rev. 2281 (2003).
The potential for violence among fans is yet another (vivid) example
of wasteful and destructive racing behavior. These problems also face
fishers, salvors, and oil drillers. Observers of intellectual property rights
have pointed out that too great a reward for being the first to invent can
lead to wasteful races. Some scholars have hypothesized that first
possession works best when a clear winner is declared at a stage when
other competitors are unlikely to be able to compete effectively. Thus,
first-in-time rules work best when potential appropriators have
heterogeneous knowledge and abilities. Conversely, where multiple
actors must share a resource under a governance scheme of rules of
proper use, it is helpful if all those sharing the resource have similar
abilities and knowledge. Homogeneity of appropriators conduces to wellfunctioning governance regimes. See Dean Lueck, The Rule of First
Possession and the Design of the Law, 38 J.L. & Econ. 393 (1995); David
D. Haddock, First Possession Versus Optimal Timing: Limiting the
Dissipation of Economic Value, 64 Wash. U. L.Q. 775 (1986). What
implications does this hypothesis have for determining how to allocate
home run baseballs? Are the potential appropriators here relatively
homogeneous in their knowledge and ability, or heterogeneous?
Oil and Gas. Under the common law, oil and gas are subject to the
rule of capture, an application of first possession. Surface owners are free
to pump oil and gas from the surface of their parcels, as long as the
drilling apparatus stays within the “column of space” projected down
from the surface. Slant drilling, i.e., drilling down at an angle that
intersects a neighbor’s column of space, is deemed a form of trespass. In
other legal systems, ownership of the surface does not entail ownership
of minerals found beneath the surface. Many civil-law countries,
including most Latin American countries, follow the rule that minerals
below the surface are owned by the government. See Peter Bakewell,
Mining, in Colonial Spanish America 203, 232 (Leslie Bethell ed., 1987).
Under the common-law rule of capture, oil and gas are not
considered owned by anyone until reduced to possession. But if some
curbs are not placed on pumping, a tragedy of the commons will result.
Pumping will be too rapid, thereby wasting the natural propulsion from
gas located around the oil. The race to pump would also lead to greater
surface storage of oil, leading to dangerous fires. In theory, a contract
among all surface owners would be mutually beneficial, but most oil and
gas fields involve numerous and heterogeneous participants, leading to
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high transaction costs in private bargaining for mutual forbearance. One
solution is for each owner to take shares in a field under unitary
management. This solution, called “unitization,” can arise by contract,
but with more than four participants, it usually only arises late in the
life of an oil and gas field. For this reason, statutes sometimes provide
for compulsory unitization upon a vote by some supermajority of the
owners over the field. See Gary D. Libecap, Contracting for Property
Rights 95–107 (1989); Gary D. Libecap & James L. Smith, Regulatory
Remedies to the Common Pool: The Limits to Oil Field Unitization, 22
Energy J. 1 (2001). Part of the problem is informational: Surface owners
know more about their own claims than others’ and cannot credibly
convey that information, and after unitization, it is impossible to tell how
each participant would have fared in the absence of an agreement.
The severe tendency toward a tragedy of the commons (open access)
presents a host of institutional choice questions. In addition to
compulsory unitization, statutes and regulations govern well spacing,
rates of extraction, and the manner of drilling and extraction. For the
vast amounts of oil and gas on federal lands or on the outer-continental
shelf, the federal government can act as a unitary owner, and
exploitation and development on these lands is governed by the Mineral
Leasing Act of 1920, 30 U.S.C. § 181. Although the government as owner
can succumb to its own set of inadequacies (as demonstrated in the
Deepwater Horizon oil spill and its aftermath), an unconstrained race to
exploit the resource is not one of them.
Property scholars tend to focus on the common law of oil and gas,
and the common law by itself is not up to the task of solving the tragedy
inherent in oil and gas, in the absence of statute or regulations. The
baseline common law rule, as mentioned, is the rule of capture.
Sometimes in a bit of colorful metaphor, oil and gas are called fugacious
or fugitive minerals and analogized to wild animals. The literature
excoriating the rule of capture and the wild animal analogy is vast,
especially for being insufficiently “pragmatic” and “empirical.” See
Richard A. Posner, Overcoming Law 399 (1995). Like many others,
Posner announces that the “intelligent” answer is not to analogize to wild
animals or use the rule of capture. Id. at 520. But the real question is
what mixture of action by courts, legislatures, regulators, and the parties
themselves is most cost-effective at solving the problem. Looked at in this
light, the wild animal analogy is a short hand for the difficulty (especially
for courts) of delineating property rights to this resource (given that oil
and gas is not owned by the state and the configuration of surface parcels
is fragmented for non-oil and gas related reasons such as farming). See,
e.g., Rance L. Craft, Of Reservoir Hogs and Pelt Fiction: Defending the
Ferae Naturae Analogy Between Petroleum and Wildlife, 44 Emory L.J.
697 (1995); Dean Lueck, The Rule of First Possession and the Design of
the Law, 38 J.L. & Econ. 393, 425 (1995). Courts have been able to police
around the edges, by labeling as a nuisance activities like letting oil burn
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off. See generally Henry E. Smith, Exclusion and Property Rules in the
Law of Nuisance, 90 Va. L. Rev. 965, 1027–37 (2004).
One interesting perennial problem that involves reconciling the ad
coelum rule and first possession is the reinjection of gas into underground
formations for storage purposes. The most famous common law opinion,
in Hammonds v. Central Kentucky Natural Gas Co., 75 S.W.2d 204, 206
(Ky. 1934), overruled by Tex. Am. Energy Corp. v. Citizens Fidelity Bank
& Trust Co., 736 S.W.2d 25 (Ky. 1987), used the wild-animal analogy and
the rule of capture to hold that reinjection of gas into a gasless
underground formation lying under a neighbor’s land was not a trespass.
One rationale for the no-trespass result was that the gas, like a wild
animal released into the wild, was now ownerless and so would not give
rise to trespass liability for the releasing party. 75 S.W.2d at 206. An
implication of the decision (but not the holding) is that the gas, now wild,
is again eligible for capture by the first possessor, which could be any
surface owner who lives above part of the underground storage reservoir.
Many states did recognize property in oil and gas beneath surface
parcels, in an application of the ad coelum rule, but held that it
disappeared once the minerals left the owner’s column of space.
Nonetheless, the recognition even of this fleeting ownership formed the
predicate for some common law governing extraction, under the heading
of “correlative rights.” But again, to the frustration of many
commentators, the correlative rights doctrine is not very ambitious, only
preventing the grossest forms of waste, such as allowing blow-outs and
fires. See Elliff v. Texon Drilling Co., 210 S.W.2d 558, 562–63 (Tex. 1948).
The main intervention to prevent waste has been legislative and
regulatory. See, e.g., Wyo. Stat. Ann. § 30–5–101(a)(ix) (2003) (defining
“correlative rights” as “the opportunity afforded the owner of each
property in a pool to produce, so far as it is reasonably practicable to do
so without waste, his just and equitable share of the oil or gas, or both,
in the pool”).
How should the reinjection of gas into underground formations be
treated if some ownership of gas in the ground is recognized? An
interesting scenario was presented by another classic, Lone Star Gas Co.
v. Murchison, 353 S.W.2d 870 (Tex. Ct. Civ. App. 1962), in which the
court considered the claim that a neighboring surface owner had
committed a conversion by sinking a well to extract gas that had been
reinjected into an underground reservoir by a gas company and that had
migrated under the neighbor’s land. The court rejected the wild animal
analogy, saying that produced natural gas is more like a domestic animal:
“[I]f a horse strays over on a neighbor’s land, the neighbor may be entitled
to his damages, but he does not, by virtue of the trespass, acquire title to
the horse.” Id. at 877 (quoting William Jarrell Smith). The court held that
the gas company had an action for conversion against the neighbor. No
issue was presented in Lone Star Gas as to whether the neighbor could
recover damages for subterranean trespass (or for restitution?) for the
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value of the storage facility under his land. Logically, if the stored gas
remains the personal property of the gas company, it would seem that
the neighbor could sue for trespass, and perhaps could even get an
injunction. This could lead to a classic bilateral monopoly problem, and
perhaps to condemnation of subsurface rights. The court in Lone Star
Gas in fact mentioned underground storage condemnation statutes,
which many oil and gas states had passed. Id. at 878; see also Cornwell
v. Central Kentucky Natural Gas, 249 S.W.2d 531 (Ky. 1952) (finding
constitutional a statute providing for condemnation of underground
storage space when the surface owner is not prevented from drilling). The
details of the condemnation statutes and the private agreements reached
on storage of natural gas suggest that depleted underground strata are
not worthless or de minimis. The question may arise again if technology
is developed to capture and sequester carbon dioxide by injecting it into
subsurface areas as part of the effort to control greenhouse gases. Keep
all these issues in mind when we return to caves and the accession
principle, infra.
What does all this say about the status of the ad coelum doctrine and
the rule of capture? Should natural gas, once captured, remain the
personal property of the gas company when reinjected into a storage
basin, or should reinjection cause the gas company to lose title?

B. DISCOVERY
Closely associated with first possession or capture is the notion that
original title to property can be established through discovery. Certainly,
both doctrines rely heavily on being the first to claim something. But
whereas first possession requires that one be the first actually to possess
an unclaimed thing, discovery establishes a unique right to possess a
thing. The most prominent decision to invoke discovery as a basis for
ownership was far more controversial than Pierson v. Post, and
undoubtedly far more consequential.

Johnson v. M’Intosh
Supreme Court of the United States, 1823.
21 U.S. (8 Wheat.) 543.

ERROR to the District Court of Illinois. This was an action of
ejectment for lands in the State and District of Illinois, claimed by the
plaintiffs under a purchase and conveyance from the Piankeshaw
Indians, and by the defendant, under a grant from the United States. It
came up on a case stated, upon which there was a judgment below for the
defendant. * * *
[The statement of facts begins with an elaborate chronology of the
colony of Virginia, founded by royal charter in 1609, which purported to
grant to Virginia lands as far west as present day Illinois and Indiana. It
traces the history of those lands, from a European perspective, up to the
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cession by Virginia to the federal government at the end of the
Revolutionary War. It notes that, “from time immemorial,” the Illinois
and Piankeshaw tribes had actually held and inhabited the lands in
controversy in what is now central and southern Illinois and western
Indiana.
On July 5, 1773, the chiefs of the Illinois sold certain lands inhabited
by the tribe to William Murray and others, for the sum of $24,000. On
October 18, 1775, the chiefs of the Piankeshaw sold certain lands
occupied by the tribe to Louis Viviat and others for $31,000. One of the
grantees in this last transaction was Thomas Johnson, who died in 1819,
leaving his interest to his son, Joshua Johnson, and his grandson,
Thomas Graham, who were plaintiffs in the case.
In 1795, the Illinois and Piankeshaw tribes entered into treaties
with the United States, retaining certain lands as reservations, but
ceding to the federal government other of the lands they had previously
occupied. On July 20, 1818, the United States sold to William M’Intosh,
the defendant, some of the same lands granted by the Piankeshaw to
Thomas Johnson, and subsequently inherited by Joshua Johnson and
Thomas Graham. Johnson and Graham brought an action in ejectment
against M’Intosh, in an effort to establish their superior claim of title to
the lands in question. The lower courts ruled for the defendant,
M’Intosh.].
■ MR. CHIEF JUSTICE MARSHALL delivered the opinion of the Court. The
plaintiffs in this cause claim the land, in their declaration mentioned,
under two grants, purporting to be made, the first in 1773, and the last
in 1775, by the chiefs of certain Indian tribes, constituting the Illinois
and the Piankeshaw nations; and the question is, whether this title can
be recognised in the Courts of the United States?
The facts, as stated in the case agreed, show the authority of the
chiefs who executed this conveyance, so far as it could be given by their
own people; and likewise show, that the particular tribes for whom these
chiefs acted were in rightful possession of the land they sold. The inquiry,
therefore, is, in a great measure, confined to the power of Indians to give,
and of private individuals to receive, a title which can be sustained in the
Courts of this country.
As the right of society, to prescribe those rules by which property
may be acquired and preserved is not, and cannot be drawn into question;
as the title to lands, especially, is and must be admitted to depend
entirely on the law of the nation in which they lie; it will be necessary, in
pursuing this inquiry, to examine, not singly those principles of abstract
justice, which the Creator of all things has impressed on the mind of his
creature man, and which are admitted to regulate, in a great degree, the
rights of civilized nations, whose perfect independence is acknowledged;
but those principles also which our own government has adopted in the
particular case, and given us as the rule for our decision.
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On the discovery of this immense continent, the great nations of
Europe were eager to appropriate to themselves so much of it as they
could respectively acquire. Its vast extent offered an ample field to the
ambition and enterprise of all; and the character and religion of its
inhabitants afforded an apology for considering them as a people over
whom the superior genius of Europe might claim an ascendency. The
potentates of the old world found no difficulty in convincing themselves
that they made ample compensation to the inhabitants of the new, by
bestowing on them civilization and Christianity, in exchange for
unlimited independence. But, as they were all in pursuit of nearly the
same object, it was necessary, in order to avoid conflicting settlements,
and consequent war with each other, to establish a principle, which all
should acknowledge as the law by which the right of acquisition, which
they all asserted, should be regulated as between themselves. This
principle was, that discovery gave title to the government by whose
subjects, or by whose authority, it was made, against all other European
governments, which title might be consummated by possession.
The exclusion of all other Europeans, necessarily gave to the nation
making the discovery the sole right of acquiring the soil from the natives,
and establishing settlements upon it. It was a right with which no
Europeans could interfere. It was a right which all asserted for
themselves, and to the assertion of which, by others, all assented.
Those relations which were to exist between the discoverer and the
natives, were to be regulated by themselves. The rights thus acquired
being exclusive, no other power could interpose between them.
In the establishment of these relations, the rights of the original
inhabitants were, in no instance, entirely disregarded; but were
necessarily, to a considerable extent, impaired. They were admitted to be
the rightful occupants of the soil, with a legal as well as just claim to
retain possession of it, and to use it according to their own discretion; but
their rights to complete sovereignty, as independent nations, were
necessarily diminished, and their power to dispose of the soil at their own
will, to whomsoever they pleased, was denied by the original
fundamental principle, that discovery gave exclusive title to those who
made it.
While the different nations of Europe respected the right of the
natives, as occupants, they asserted the ultimate dominion to be in
themselves; and claimed and exercised, as a consequence of this ultimate
dominion, a power to grant the soil, while yet in possession of the natives.
These grants have been understood by all, to convey a title to the
grantees, subject only to the Indian right of occupancy.
The history of America, from its discovery to the present day, proves,
we think, the universal recognition of these principles. * * *
No one of the powers of Europe gave its full assent to this principle,
more unequivocally than England. The documents upon this subject are
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ample and complete. So early as the year 1496, her monarch granted a
commission to the Cabots, to discover countries then unknown to
Christian people, and to take possession of them in the name of the king
of England. Two years afterwards, Cabot proceeded on this voyage, and
discovered the continent of North America, along which he sailed as far
south as Virginia. To this discovery the English trace their title. * * *
Thus has our whole country been granted by the crown while in the
occupation of the Indians. These grants purport to convey the soil as well
as the right of dominion to the grantees. * * *
[C]onflicting claims produced a long and bloody war, which was
terminated by the conquest of the whole country east of the Mississippi.
In the treaty of 1763, France ceded and guarantied to Great Britain, all
Nova Scotia, or Acadie, and Canada, with their dependencies; and it was
agreed, that the boundaries between the territories of the two nations, in
America, should be irrevocably fixed by a line drawn from the source of
the Mississippi, through the middle of that river and the lakes Maurepas
and Ponchartrain, to the sea. This treaty expressly cedes, and has always
been understood to cede, the whole country, on the English side of the
dividing line, between the two nations, although a great and valuable
part of it was occupied by the Indians. Great Britain, on her part,
surrendered to France all her pretensions to the country west of the
Mississippi. It has never been supposed that she surrendered nothing,
although she was not in actual possession of a foot of land. She
surrendered all right to acquire the country; and any after attempt to
purchase it from the Indians, would have been considered and treated as
an invasion of the territories of France.
By the 20th article of the same treaty, Spain ceded Florida, with its
dependencies, and all the country she claimed east or southeast of the
Mississippi, to Great Britain. Great part of this territory also was in
possession of the Indians.
By a secret treaty, which was executed about the same time, France
ceded Louisiana to Spain; and Spain has since retroceded the same
country to France. At the time both of its cession and retrocession, it was
occupied, chiefly, by the Indians.
Thus, all the nations of Europe, who have acquired territory on this
continent, have asserted in themselves, and have recognised in others,
the exclusive right of the discoverer to appropriate the lands occupied by
the Indians. Have the American States rejected or adopted this principle?
By the treaty which concluded the war of our revolution, Great
Britain relinquished all claim, not only to the government, but to the
“propriety and territorial rights of the United States,” whose boundaries
were fixed in the second article. By this treaty, the powers of government,
and the right to soil, which had previously been in Great Britain, passed
definitively to these States. We had before taken possession of them, by
declaring independence; but neither the declaration of independence, nor
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the treaty confirming it, could give us more than that which we before
possessed, or to which Great Britain was before entitled. It has never
been doubted, that either the United States, or the several States, had a
clear title to all the lands within the boundary lines described in the
treaty, subject only to the Indian right of occupancy, and that the
exclusive power to extinguish that right, was vested in that government
which might constitutionally exercise it. * * *
The States, having within their chartered limits different portions of
territory covered by Indians, ceded that territory, generally, to the
United States, on conditions expressed in their deeds of cession, which
demonstrate the opinion, that they ceded the soil as well as jurisdiction,
and that in doing so, they granted a productive fund to the government
of the Union. The lands in controversy lay within the chartered limits of
Virginia, and were ceded with the whole country northwest of the river
Ohio. This grant contained reservations and stipulations, which could
only be made by the owners of the soil; and concluded with a stipulation,
that “all the lands in the ceded territory, not reserved, should be
considered as a common fund, for the use and benefit of such of the
United States as have become, or shall become, members of the
confederation,” & c. “according to their usual respective proportions in
the general charge and expenditure, and shall be faithfully and bona fide
disposed of for that purpose, and for no other use or purpose whatsoever.”
The ceded territory was occupied by numerous and warlike tribes of
Indians; but the exclusive right of the United States to extinguish their
title, and to grant the soil, has never, we believe, been doubted. * * *
The United States, then, have unequivocally acceded to that great
and broad rule by which its civilized inhabitants now hold this country.
They hold, and assert in themselves, the title by which it was acquired.
They maintain, as all others have maintained, that discovery gave an
exclusive right to extinguish the Indian title of occupancy, either by
purchase or by conquest; and gave also a right to such a degree of
sovereignty, as the circumstances of the people would allow them to
exercise.
The power now possessed by the government of the United States to
grant lands, resided, while we were colonies, in the crown, or its grantees.
The validity of the titles given by either has never been questioned in our
Courts. It has been exercised uniformly over territory in possession of the
Indians. The existence of this power must negative the existence of any
right which may conflict with, and control it. An absolute title to lands
cannot exist, at the same time, in different persons, or in different
governments. An absolute, must be an exclusive title, or at least a title
which excludes all others not compatible with it. All our institutions
recognise the absolute title of the crown, subject only to the Indian right
of occupancy, and recognise the absolute title of the crown to extinguish
that right. This is incompatible with an absolute and complete title in the
Indians.
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We will not enter into the controversy, whether agriculturists,
merchants, and manufacturers, have a right, on abstract principles, to
expel hunters from the territory they possess, or to contract their limits.
Conquest gives a title which the Courts of the conqueror cannot deny,
whatever the private and speculative opinions of individuals may be,
respecting the original justice of the claim which has been successfully
asserted. The British government, which was then our government, and
whose rights have passed to the United States, asserted title to all the
lands occupied by Indians, within the chartered limits of the British
colonies. It asserted also a limited sovereignty over them, and the
exclusive right of extinguishing the title which occupancy gave to them.
These claims have been maintained and established as far west as the
river Mississippi, by the sword. The title to a vast portion of the lands we
now hold, originates in them. It is not for the Courts of this country to
question the validity of this title, or to sustain one which is incompatible
with it.
Although we do not mean to engage in the defence of those principles
which Europeans have applied to Indian title, they may, we think, find
some excuse, if not justification, in the character and habits of the people
whose rights have been wrested from them.
The title by conquest is acquired and maintained by force. The
conqueror prescribes its limits. Humanity, however, acting on public
opinion, has established, as a general rule, that the conquered shall not
be wantonly oppressed, and that their condition shall remain as eligible
as is compatible with the objects of the conquest. Most usually, they are
incorporated with the victorious nation, and become subjects or citizens
of the government with which they are connected. The new and old
members of the society mingle with each other; the distinction between
them is gradually lost, and they make one people. Where this
incorporation is practicable, humanity demands, and a wise policy
requires, that the rights of the conquered to property should remain
unimpaired; that the new subjects should be governed as equitably as the
old, and that confidence in their security should gradually banish the
painful sense of being separated from their ancient connexions, and
united by force to strangers.
When the conquest is complete, and the conquered inhabitants can
be blended with the conquerors, or safely governed as a distinct people,
public opinion, which not even the conqueror can disregard, imposes
these restraints upon him; and he cannot neglect them without injury to
his fame, and hazard to his power.
But the tribes of Indians inhabiting this country were fierce savages,
whose occupation was war, and whose subsistence was drawn chiefly
from the forest. To leave them in possession of their country, was to leave
the country a wilderness; to govern them as a distinct people, was
impossible, because they were as brave and as high spirited as they were
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fierce, and were ready to repel by arms every attempt on their
independence.
What was the inevitable consequence of this state of things? The
Europeans were under the necessity either of abandoning the country,
and relinquishing their pompous claims to it, or of enforcing those claims
by the sword, and by the adoption of principles adapted to the condition
of a people with whom it was impossible to mix, and who could not be
governed as a distinct society, or of remaining in their neighbourhood,
and exposing themselves and their families to the perpetual hazard of
being massacred.
Frequent and bloody wars, in which the whites were not always the
aggressors, unavoidably ensued. European policy, numbers, and skill,
prevailed. As the white population advanced, that of the Indians
necessarily receded. The country in the immediate neighbourhood of
agriculturists became unfit for them. The game fled into thicker and
more unbroken forests, and the Indians followed. The soil, to which the
crown originally claimed title, being no longer occupied by its ancient
inhabitants, was parcelled out according to the will of the sovereign
power, and taken possession of by persons who claimed immediately from
the crown, or mediately, through its grantees or deputies.
That law which regulates, and ought to regulate in general, the
relations between the conqueror and conquered, was incapable of
application to a people under such circumstances. The resort to some new
and different rule, better adapted to the actual state of things, was
unavoidable. Every rule which can be suggested will be found to be
attended with great difficulty.
However extravagant the pretension of converting the discovery of
an inhabited country into conquest may appear; if the principle has been
asserted in the first instance, and afterwards sustained; if a country has
been acquired and held under it; if the property of the great mass of the
community originates in it, it becomes the law of the land, and cannot be
questioned. So, too, with respect to the concomitant principle, that the
Indian inhabitants are to be considered merely as occupants, to be
protected, indeed, while in peace, in the possession of their lands, but to
be deemed incapable of transferring the absolute title to others. However
this restriction may be opposed to natural right, and to the usages of
civilized nations, yet, if it be indispensable to that system under which
the country has been settled, and be adapted to the actual condition of
the two people, it may, perhaps, be supported by reason, and certainly
cannot be rejected by Courts of justice. * * *
After bestowing on this subject a degree of attention which was more
required by the magnitude of the interest in litigation, and the able and
elaborate arguments of the bar, than by its intrinsic difficulty, the Court
is decidedly of opinion, that the plaintiffs do not exhibit a title which can
be sustained in the Courts of the United States; and that there is no error
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in the judgment which was rendered against them in the District Court
of Illinois. * * *

NOTES AND QUESTIONS
1. This case illustrates the practice of courts when faced with
conflicting claims to a single piece of property: They recreate the “chains of
title” underlying the competing claims, in order to determine which of the
parties has the stronger claim. Each claim is traced back a link at a time,
until we arrive at the “root of title.” Often this exercise will lead back to a
single common grantor (e.g., the government or the first possessor), in which
case the first transferee from the common grantor is deemed to have the
better claim to title. If we assume the Illinois and Piankeshaw Tribes are the
common grantor, who would prevail here—Joshua Johnson, who claims by
inheritance from Thomas Johnson, who was an original grantee from the
Piankeshaw in 1775, or M’Intosh, who purchases from the United States in
1818, which acquired the rights from the Illinois and Piankeshaw by treaty
in 1795?
2. In order to displace the conclusion that would be drawn from
ordinary principles about transfers from a common grantor, Chief Justice
Marshall draws a distinction between sovereign title (“dominion”) based on
discovery and Indian title (“occupancy”) based on possession. He then traces
the chain of title back in time, looking now to acts of discovery that establish
dominion rather than occupancy. This takes him all the way back to 1609
when Virginia was established, or perhaps even to 1497 when Cabot
discovered North America. Who wins under the tracing-back exercise once
we recharacterize the relevant interests in this fashion?
3. Eric Kades has called into question whether this case was really
about competing chains of title to the same land. According to Kades, this
was a fabricated suit based on false stipulated facts: The plaintiffs’ and the
defendant’s land did not even overlap, as reflected in his map, reproduced
here as Figure 2–2. Eric Kades, History and Interpretation of the Great Case
of Johnson v. M’Intosh, 19 Law & Hist. Rev. 67, 68 (2001). The plaintiffs’
predecessors (Murray, Viviat, etc.) had tried repeatedly to get the Virginia
colonial governor and later Congress to recognize their titles, to no avail. Nor
did the plaintiffs get “title” from all the Indians that had some claim to the
land. Eric Kades, The Dark Side of Efficiency: Johnson v. M’Intosh and the
Expropriation of American Indian Lands, 148 U. Pa. L. Rev. 1065, 1067,
1081–90 (2000). Such contrived lawsuits were not as uncommon in those
days, though today we assume that “feigned” lawsuits do not satisfy the “case
or controversy” requirement of Article III of the Constitution.
4. Some of the selling tribes in Johnson v. M’Intosh were under great
pressure because of declining population due to disease and surrounding
enemy Indian tribes. The great Illinois confederation could not defend itself
against other tribes and settlers. The first two parcels in the case, in South
and Central Illinois, were purchased from three remaining Illinois tribes (the
Kaskaskia, Peoria, and Cahokia tribes). Their numbers had recently been
much reduced (Illinois tribes fell from 10,500 in 1680 to 2,500 in 1736 to 500
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in 1800, because of disease and Indian enemies on all sides). The second two
parcels, in Southern Illinois and Indiana, came from the Piankeshaw tribe,
one of six Miami tribes (Miami population fell from 7,500 in 1682 to some
2,000 in 1736). Kades, supra, at 1081–82.

Figure 2–2

From the Law and History Review. Copyright 2001 by the Board of Trustees of the
University of Illinois. Used with permission of the University of Illinois Press.

5. What is the relationship between dominion and occupancy? How
can the Indians have a present possessory interest—title of occupancy—and
the United States also have “title”? Is the right of occupancy an interest
otherwise unknown to American law, as most believe? For an argument that
Johnson and the other Marshall Court decisions on the discovery doctrine
are better interpreted as recognizing a fee simple in the Indians subject to a
restraint on alienation and the federal government’s right of preemption
(exclusive right to purchase), see Michael C. Blumm, Why Aboriginal Title is
a Fee Simple Absolute, 15 Lewis & Clark L. Rev. 975 (2011); see also Mitchel
v. United States, 34 U.S. (9 Pet.) 711, 756 (1835) (English king had “ultimate
reversion in fee”); see also Oneida Indian Nation of New York v. State of New
York, 691 F.2d 1070, 1075 (2d Cir. 1982) (“Thus the concept of fee title in the
context of Indian lands does not amount to absolute ownership, but rather is
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used interchangeably with ‘right of preemption,’ or the preemptive right over
all others to purchase the Indian title or right of occupancy from the
inhabitants.”), citing Oneida Indian Nation v. County of Oneida, 414 U.S.
661, 670 (1974). On this alternative view, a transferee from the United States
prior to the extinguishment of Indian title would have an executory interest,
another future interest we will take up in Chapter V. Notice also that here
as elsewhere property and sovereignty notions are sometimes hard to pry
apart.
6. Under either interpretation, how can the Indian right of occupancy
be extinguished? Why should “conquest” be regarded as an acceptable
method of extinguishing the right of occupancy? Does Marshall think that
the result he reaches is consistent with what morality and international law
would dictate? What do you make of the line in the opinion, “Conquest gives
a title which the Courts of the conqueror cannot deny”? Does this concede too
much to raw power? Or is the point rather that too many titles to too much
land depend on the validity of discovery and conquest as means of
establishing original title to land in North America—that the assumed
validity of these methods of original acquisition has too much gravitational
force for courts to ignore it? Either way, does this case validate the view that
property is theft? Does it at least imply that all property ultimately flows
from the state, with its monopoly on the legitimate use of force and coercion?
Note that conquest was later limited by the Court to “defensive” or “just
cause” wars. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); see also Article
III of the Northwest Ordinance of 1787. Does this make more palatable the
proposition that the Indian right of occupancy can be extinguished by
conquest? For a detailed study of the use of the discovery doctrine in Johnson
v. M’Intosh, see Lindsay G. Robertson, Conquest by Law: How the Discovery
of America Dispossessed Indigenous Peoples of their Lands (2005); see also
Jedediah Purdy, Property and Empire: The Law of Imperialism in Johnson
v. M’Intosh, 75 Geo. Wash. L. Rev. 329 (2007). For surveys of the treatment
of indigenous peoples’ land throughout the English-speaking world, see, e.g.,
Stuart Banner, How the Indians Lost Their Land: Law and Power on the
Frontier (2005); Kent McNeil, Common Law Aboriginal Title (1989); Robert
J. Miller et al., Discovering Indigenous Lands: The Doctrine of Discovery in
the English Colonies (2010).
7. One justification for the decision intimated by Chief Justice
Marshall is that the Indians had no concept of property in land comparable
to the understanding of the white settlers. He describes “the tribes of Indians
inhabiting this country” as “fierce savages” “whose subsistence was drawn
chiefly from the forest.” They were hunter-gatherers, who had left the land
“a wilderness.” The white settlers, in contrast, were “agriculturists,” who
parceled out the land in private plots, causing game to flee “into thicker and
more unbroken forests” and the Indians to follow. These views, which were
standard for the time in which Marshall lived and wrote, have recently been
called into question. According to William Cronon, for example, New
England Indians recognized the concept of territoriality, in the sense of areas
subject to exclusive control and use by particular villages. William Cronon,
Changes in the Land: Indians, Colonists, and the Ecology of New England
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58–61 (1983). They also recognized individual property rights in utilitarian
objects such as baskets, kettles, hoes, bows, arrows, and canoes. Id. at 61.
With respect to land, southern New England Indians, who engaged in
extensive agriculture, recognized something close to exclusive rights of
particular families to fields planted with corn, although these fields were
generally abandoned every eight years or so when soil nutrients were
exhausted. Id. at 62. Other recognized land rights were similar to what the
Romans called usufructs—rights to engage in particular uses of particular
parcels of land. Thus, “different groups of people could have different claims
on the same tract of land depending on how they used it. Any village member,
for instance, had the right to collect edible wild plants, cut birchbark or
chestnut for canoes, or gather sedges for mats, wherever these things could
be found. . . . The same was not true, on the other hand, of hunting that
involved the setting of snares or traps. . . . [Animals that had to be caught by
using traps] were best hunted by spreading the village population over as
broad a territory as possible, and so usufruct rights had to be designed to
hold the overlap of trapped areas to a reasonable minimum.” Id. at 63–64.
See also Philip P. Frickey, Marshalling Past and Present: Colonialism,
Constitutionalism, and Interpretation in Federal Indian Law, 107 Harv. L.
Rev. 381 (1993); Charles F. Wilkinson, American Indians, Time, and the
Law: Native Societies in a Modern Constitutional Democracy (1987). Similar
conclusions about aboriginal understandings of property have been reached
by other scholars. See, e.g., Stuart Banner, Two Properties, One Land: Law
and Space in Nineteenth-Century New Zealand, 24 Law & Soc. Inquiry 807,
811–12 (1999); Robert Williams, The American Indian in Western Legal
Thought (1990).
8. One understanding that Indians almost surely did not originally
share with the European settlers was that of land as a commercial
commodity subject to bargain and sale. The question of the nature of sales
by Indians to Europeans and later Americans has been the subject of much
research and commentary. Many of the sales were fraught with
misunderstanding in the very earliest times in the eastern United States,
and with violence in later times in the West when Indians had fewer places
to which they could retreat. See Terry L. Anderson & Peter J. Hill, The Not
So Wild, Wild West: Property Rights on the Frontier (2004); see also Cronon,
supra, at 67–81.
9. What was the ultimate impact on Native Americans of the doctrine
of discovery rationalized in Johnson v. M’Intosh? Commentators today tend
to take a dim view of the decision. Kades argues that the policy of allowing
non-Indians to purchase land from Indians only with the permission of the
United States government was disadvantageous to the Indians. Kades,
supra, at 1103–31. This policy, recognized in Johnson v. M’Intosh, was
originally codified in the Indian Trade and Intercourse Act of 1790, ch. 33, 1
Stat. 137 (expired 1793). See also William C. Canby, Jr., The Status of Indian
Tribes in American Law Today, 62 Wash. L. Rev. 1, 2–6 (1987). Indians could
theoretically remain on the land but could not force potential buyers to
compete with each other, thus depressing prices. A more charitable view of
the decision might ask whether Indians were likely to get a better deal in the
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nineteenth century from Congress and the federal judiciary, or from state
legislatures and state judiciaries. By distinguishing between dominion and
occupancy, and asserting that only the federal government could extinguish
native rights of occupancy, Chief Justice Marshall—at least in theory—
inserted the federal government and its courts as a buffer between natives
and their property interests and the land-hungry European settlers. The
federal government, representing a more diffuse set of interests, was
arguably more even-handed in its treatment of land disputes between
natives and settlers than state governments and state courts would have
been. On the other hand, the further west land sales occurred, the less likely
that the federal government could enforce its wishes. Also, Anderson and
Hill point out that members of the U.S. Army, both privates and officers, had
incentives to drum up business by fomenting conflicts with the Indians.
10. The history of Indian land ownership after Johnson v. M’Intosh has
been an unhappy one. As the nineteenth century drew on, Indians were
forced into reservations in the West. In the Dawes General Allotment Act of
1887, 24 Stat. 388, Congress allotted land to various tribes and imposed a
version of an Anglo-American style property system, all with the purpose of
Indian assimilation. Allotted lands were to be held in trust by the United
States and then turned over to individual Indian owners, but placed under
the jurisdiction of the state in which the land was located. Proponents and
opponents of allotment both believed that Indians had only common property
and systematically ignored the mix of private and common property and the
diversity of Indian property systems and their development over time. After
allotment, any changes in Indian property systems had to be effected by
federal legislation. Various provisions of the allotment act caused Indian
land ownership to decline by 80% by 1934 when Congress passed the Indian
Reorganization Act. This statute promoted Indian governments but retained
much federal control and proved rigidly bureaucratic. In Tee-Hit-Ton
Indians v. United States, 348 U.S. 272 (1955), the Supreme Court held that
Congress could take Indian land without compensation. The Court again
downplayed Indian notions of property and Indian sovereignty. At one point
the Court quoted from Justice Jackson in another case: “We agree . . . that
no legal rights are today to be recognized in the Shoshones by reason of this
treaty. We agree . . . as to their moral deserts. We do not mean to leave the
impression that the two have any relation to each other.” Northwestern
Bands of Shoshone Indians v. United States, 324 U.S. 335, 358 (1945)
(Jackson, J., concurring).

LAND GRANTS FROM THE FEDERAL PUBLIC DOMAIN*
When the original thirteen colonies broke free from Britain, a
number of them—Massachusetts, Connecticut, New York, Virginia,
North and South Carolina, and Georgia—had charters that included
lands extending from the Atlantic seaboard to the Mississippi River. The
remaining colonies had much more limited claims to territories along the
*
[The following account is primarily drawn from Paul W. Gates, History of Public Land
Law Development (1968), a magisterial study of the history of public lands in the United
States.—eds.]
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Atlantic coast. After much political wrangling, the states with claims to
western lands agreed to cede those lands to the newly formed federal
government. This was the beginning of the federal public domain, a vast
quantity of land held by the federal government for disposition and
eventual formation of new states. The original federal public domain,
which extended from the Allegheny Mountains to the Mississippi River,
was soon enormously expanded. The largest augmentations were the
Louisiana Purchase of 1803, in which the United States acquired most of
the land from Louisiana to Montana; the Treaty with Spain in 1818,
which added Florida and western Louisiana; the annexation of Texas in
1845; the Oregon Compromise with Britain in 1846, which secured what
is now Washington, Oregon and Idaho; the concessions wrested from
Mexico in 1848 after the Mexican-American War, which included
California, Nevada, Utah, Arizona, New Mexico, and western Colorado;
and the purchase of Alaska from Russia in 1867. The quantity of
resources to be disposed of, once Indian title to the lands was
extinguished by treaty or conquest, was staggering—approximately 1.4
billion acres of land.
When the western lands were ceded, the reigning idea was that the
federal government would sell the lands at auction in order to raise
money to pay off the Revolutionary War debts. To facilitate this process,
Congress (during the waning days of the Articles of Confederation)
adopted legislation known as the Land Ordinance of 1785. This statute
probably had a more profound impact on the physical appearance of
America than any other piece of legislation before or since. Influenced by
the ideas of a committee headed by Thomas Jefferson, the Ordinance of
1785 mandated a system for surveying and disposing of public domain
lands. The Ordinance set up a system of principal meridians (northsouth) and geographer’s lines (east-west) based on longitude and
latitude, creating 36-square mile townships (six miles on a side) that
would contain one mile square numbered sections. We return to the
details of this system and the less systematic “metes and bounds” method
in the states not carved out of the public domain in Chapter VIII.
Another important provision of the Ordinance of 1785 was the
reservation of section 16 in every township “for the maintenance of public
schools within the said township.” The idea was not that all 640 acres in
Section 16 would be the playground for a one-room school house
(although one can see the remains of one-room school houses on Section
16 in many rural areas today). Rather, the territorial governments, and
then the states formed out of the territories, would be able to sell or lease
the land in Section 16 in order to raise revenue for the support of public
schools. Thus, the federal government, from the very beginning, was
committed to heavily subsidizing public education through the
disposition of the public lands. This was followed by other measures,
most prominently the Morrill Act of 1862, which set aside large tracts of
public lands for sales to support the creation of public universities—the
so-called “land grant” colleges and universities that form the backbone of
much of our system of higher education today.
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Following the Ordinance of 1785, the official policy of the federal
government continued to emphasize sales of land from the public domain.
Once Indian claims were extinguished and the land was surveyed, it
would be placed for sale at public auction. Congress set the initial
minimum price at $2 an acre, with no limitation on the amount of land
that could be purchased. Sales were disappointing, however, apparently
because the minimum price was too high, and agitation for more liberal
divestment policies quickly mounted. Congress responded by easing the
conditions for sales on credit. Widespread defaults and forfeitures
followed. Various relief acts were passed by Congress to benefit those who
were unable to come up with cash to pay for the lands they had
purchased. In 1821 further credit sales were prohibited, and the
minimum price was reduced to $1.25 per acre. Forfeitures continued to
plague those who had previously purchased on credit, and in 1832
Congress essentially gave up on further attempts to recover amounts still
owed. Federal land prices were lowered further by the Graduation Act of
1854, which allowed for progressively lower prices for any land that did
not sell at the minimum price.
While official federal policy continued to favor sales of land, the
reality on the ground was different. During the colonial era, many states
outside New England had seen widespread claims of unsettled land by
squatters who moved onto choice parcels without any pretense of legal
title. As Paul W. Gates recounts:
Squatters were a rough and sometimes unruly lot. They were
contemptuous of the rights of large owners, contributed no taxes
to the support of government, and caused conflicts for colonial
administrations by their intrusions into areas claimed by the
Indians. James Logan, agent for the Penn holdings, described
the Scotch-Irish—the most restless and least law-abiding of the
hordes of immigrants coming into Pennsylvania—as “bold and
indigent strangers” who, when challenged for their titles,
replied that the Penns “had solicited for colonists and they had
come accordingly.” They took up land in “an audacious manner,”
alleging that “it was against the laws of God and nature that so
much land should be idle while so many Christians wanted it to
labor on to raise their bread.”
Gates, supra, at 66. These squatters became numerous and vociferous
enough that even before the cession of western lands to the federal
government, Virginia and North Carolina had enacted laws allowing
squatters a right of “preemption,” which essentially gave squatters an
option to purchase the land they occupied, thereby trumping the rights
of purchasers at subsequent public-land sales.
After 1785, the practice of squatting continued, notwithstanding the
official policy of disposing of land by sale. Although the practice was
frequently condemned, Congress received hundreds of petitions from
squatter-settlers seeking preemption rights for their holdings. Often, but
not always, Congress responded with ad hoc legislation granting these
requests, effectively ratifying acts that had been illegal when the land
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was taken. As western interests’ political representation in Congress
increased, preemption acts became broader. The process culminated in
the enactment of the Preemption Act of 1841, which granted a general
prospective preemption right on federal land, provided Indian title had
been extinguished and the land had been surveyed. Settlers could claim
up to 160 acres of land before it went to public auction, provided they
inhabited and improved the land, constructed some kind of dwelling on
it, and agreed to pay the minimum price of $1.25 per acre. There is
considerable evidence that the Preemption Act was often abused. For
example, logging companies would use dummies, persons appearing
independent but actually controlled by the company, to file preemption
claims for timber land in Michigan, Wisconsin, and Minnesota, which
provided the legal authority to enter the land. The companies would then
clear cut the standing timber—often magnificent old-growth white
pines—and the preemption claim would be abandoned before any funds
were paid to the government. Nevertheless, preemption remained a
significant avenue for disposal of public lands until 1891, when the
Preemption Act was finally repealed.
Squatter-settlers adopted another tactic for securing legal title to the
land they had occupied: They banded together to form claims
associations. These were combinations designed to prevent competitive
bidding at public land sales, in order to ensure that local settlers could
purchase the land of their choosing at the minimum price. Little is known
about exactly how these associations operated, since they did not keep
written records of their activities. But it is widely surmised that they had
an even greater impact on securing land for squatter-settlers than did
the preemption laws. Gates relates the following account:
Sandford C. Cox, an eye-witness of a government sale at the
Crawfordsville, Indiana office, wrote of the town being full of
strangers when the sales commenced [in 1825]. The eastern and
southern portions of the state were strongly represented, as well
as Ohio, Kentucky, Tennessee, and Pennsylvania. There was
little competitive bidding as “the settlers, or ‘squatters’ as they
are called by speculators, have arranged matters among
themselves to their general satisfaction. If, upon comparing
numbers, it appears that two are after the same tract of land,
one asks the other what he will take not to bid against him. If
neither will consent to be bought off, they then retire, and cast
lots, and the lucky one enters the tract at Congress’ price—$1.25
per acre—and the other enters the second choice on his list.” If
a speculator “showed a disposition to take a settler’s claim from
him, he sees the white of a score of eyes snapping at him, and at
the first opportunity he crawfishes out of the crowd.”
Gates, supra at 152.
The most interesting legislation disposing of federal land, in terms
of its impact on the popular imagination, was the Homestead Act of 1862.
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This legislation grew out of a land reform movement of the 1830s and
1840s, spearheaded by the New York newspaper publisher Horace
Greeley. Advocates argued that the government should grant free small
homesteads to any citizen who relocated westward, in order to draw
surplus labor from the cities in the East. This, they argued, would help
raise wages for the poor who remained behind, and would act as a “safety
valve” against urban unrest. The original Act of 1862 allowed any citizen
to claim 160 acres of unsold surveyed land. If the homesteader inhabited
the land and cultivated it for five years, he received title to the land
without any payment (other than filing fees). Only one homestead could
be acquired per family, but it was possible to obtain 160 acres by
homestead and another 160 by preemption—although not at the same
time, since actual inhabitation was required for each. Homesteaders
could also get title to their homestead land before five years were up, by
converting the claim to a preemption claim and paying $1.25 per acre.
Congress eventually realized that a parcel of 160 acres was too small to
sustain productive agricultural operations in arid areas on the Great
Plains, where there is not enough rainfall for crop production. Later
homestead acts authorized larger claims of up to 640 acres.
Figure 2–3
The Chrisman Sisters in Front of Lizzie Chrisman’s Homestead,
Custer County, Nebraska, 1886

Courtesy of Nebraska State Historical Society Photograph Collections. To help their
family accumulate enough acreage in western Nebraska to graze livestock, each of
the four Chrisman sisters took homestead, timber, and preemption claims, each
having a sod house similar to the one in the picture. Two or more of the sisters
would then take turns living with each other, in order to comply with the familyhabitation requirements of the laws.
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Although granting individual plots of land to settlers was probably
the largest single category of federal land disposal, the government
granted lands for other purposes as well. Veterans of the Revolutionary
War, the War of 1812, the Mexican-American War, and the Civil War
were given “scrip” that could be exchanged for federal lands. As
previously noted, states were given Section 16 of every township to
support public education, and were later given large grants for the
support of state colleges. Generous grants of land were also given to
companies formed to build turnpikes, canals, and railroads. Finally,
special grants of land were made to settlers who agreed to plant trees on
the prairies (the Timber Culture Act of 1873) or to irrigate desert areas
(the Desert Land Act of 1877).
By the late nineteenth century, public attitudes toward disposition
of the public domain began to change. The process of settlement began to
run out of gas, as remaining tracts were too arid, mountainous, or remote
to attract further private entry. The public also began to perceive that
some of the federal land was simply too valuable to sell or give away. The
area now occupied by Yellowstone National Park was reserved from
further entry or homesteading in 1872, and reservations of Yosemite and
other future national parks followed. Huge tracts of forested land in the
West were reserved by presidential proclamation, followed by the
creation of the National Forest System in 1897 and the National Park
System in 1916. Finally, the Taylor Grazing Act of 1934 closed all of the
remaining public domain from further private entry (other than entry by
prospectors for mineral claims). Public sentiment since then has, if
anything, hardened against further private disposition of federal lands.
The result is that today almost 30 percent of the land mass of the United
States—approximately 662 million acres—is controlled by the federal
government. These lands are managed by large federal bureaucracies—
the Bureau of Land Management, the Bureau of Indian Affairs, and the
National Park Service in the Department of Interior, and the National
Forest Service in the Department of Agriculture.

NOTES AND QUESTIONS
1. In retrospect, congressional policy toward disposition of the public
domain seems riddled with inconsistencies. Congress was at once too
generous (making grants to veterans and railroads and favored insiders) and
too stingy (setting the initial minimum price for sale at $2 per acre). Part of
the problem was conflicting desires: to tap public lands as a source of revenue
in order to pay off war debts; to promote rapid development of the interior of
the continent; to avoid sanctioning either “speculators” or “squatters.” Two
relatively consistent policies, either of which would have promoted rapid
development, would have been to auction the land to the highest bidder with
no minimums, or to permit unlimited homesteading. Either policy, however,
might have reduced federal revenues from initial land sales. And the first
(unlimited sales) would have had the appearance of abetting “speculators,”
while the second (unlimited homesteading) would have appeared to sanction
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“squatters.” So instead, Congress vacillated back and forth between
promoting sales (subject to minimum prices) and promoting homesteading
(subject to acreage restrictions and other limitations). Somehow, the country
got developed, although the system of disposal produced enormous conflict
and litigation along the way.
2. Economists have pointed out that despite the appearance of free
land, homesteading carried with it a steep price paid for by the hardships
endured by the settlers and the concomitant premature cultivation of remote
tracts. See Terry L. Anderson & P. J. Hill, The Race for Property Rights, 33
J.L. & Econ. 177, 195 (1990). Again, racing behavior if unconstrained can
dissipate the value of a natural resource. On the other hand, it has also been
argued that from the United States’ point of view, homesteading provided
collective defense of the frontier areas against Europeans, Mexicans, and
Indians. See Douglas W. Allen, Homesteading and Property Rights; or, “How
The West Was Really Won,” 34 J.L. & Econ. 1, 22–23 (1991).
3. Are preemption laws and homestead laws additional examples of
acquisition of property by first possession? By discovery? Under both
systems, claimants would scout around until they spotted a choice parcel of
unclaimed land, which they would then occupy and claim for themselves
upon payment of a fixed minimum price ($1.25 under the Preemption Act) or
minimal filing fees (under the homestead acts). The law on the books—the
Ordinance of 1785 and the system of land sales and registrations managed
by the Land Office—would suggest that the public domain was divided into
well-defined parcels and distributed in a very orderly fashion. But would it
be more accurate to characterize the situation on the ground, at least for the
first hundred years or so, as a kind of open-access commons? If so, what does
this tell us about the conditions that cause a resource to be regarded as a
commons?
4. What accounts for the great resistance today to further
privatization of the public domain? Many national forests, for example, could
be owned and managed by privately-owned lumber and paper companies,
many of which already own and manage large tracts of forest lands. On one
estimate, the National Forest System loses 25 cents on every dollar it spends
managing the National Forests. Could it be that a variety of interest groups,
including lumber and paper companies, are happy having their activities
subsidized by federal taxpayers? See James L. Huffman, The Inevitability of
Private Rights in Public Lands, 65 U. Colo. L. Rev. 241 (1994). Or have past
abuses of federal lands, such as the clear cutting of old-growth forests in the
upper Midwest, created pervasive distrust of private stewardship for
resources like timber?

C. CREATION
A third principle used to establish original ownership is creation.
This principle applies primarily to property in the form of information.
Persons who create new information are (sometimes) rewarded with a
right to control how others use the information, and this control right is
called intellectual property. As technological innovation accelerates and
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is disseminated more quickly throughout the world, property rights in
information are becoming increasingly important to the U.S. and world
economies, and are commanding an increasing share of legal attention
and resources, compared to tangible property.
Property rights in information are different from property rights in
tangible goods in important ways. Perhaps most significantly, although
information can be costly to produce, the marginal post-production cost
of copying or reproducing it is zero (or close to it). Moreover, use of the
information by one consumer does not diminish the use by another; in
this sense, information is what economists call a “nonrival” good. Thus,
the primary reason for creating property rights in information is to
provide incentives for producing more of it, not to assure that it is
allocated efficiently among potential users of it.
Intellectual property rights are today governed primarily by
complicated statutory regimes adopted by the U.S. Congress. The
principal regimes are patent, which applies to new, useful, and
nonobvious inventions; copyright, which applies to original works of
authorship; and trademark, which applies to words or symbols that
identify commercial enterprises, goods, and services. It would take us too
far afield to study any one of these statutory regimes, let alone all three,
in any detail in an introductory course in property. Instead, we will
include cases and materials that arise out of intellectual property
controversies throughout the course where they illustrate or present
problems that are characteristic of property rights more generally. In this
section, which deals with the principle of establishing title by creation,
we will concentrate primarily on rights in information that have a
common-law basis.

International News Service v. Associated Press
Supreme Court of the United States, 1918.
248 U.S. 215.

■ MR. JUSTICE PITNEY delivered the opinion of the Court. The parties are
competitors in the gathering and distribution of news and its publication
for profit in newspapers throughout the United States. The Associated
Press, which was complainant in the District Court, is a co-operative
organization, incorporated under the Membership Corporations Law of
the state of New York, its members being individuals who are either
proprietors or representatives of about 950 daily newspapers published
in all parts of the United States. * * * Complainant gathers in all parts
of the world, by means of various instrumentalities of its own, by
exchange with its members, and by other appropriate means, news and
intelligence of current and recent events of interest to newspaper readers
and distributes it daily to its members for publication in their
newspapers. The cost of the service, amounting approximately to
$3,500,000 per annum, is assessed upon the members and becomes a part
of their costs of operation, to be recouped, presumably with profit,
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through the publication of their several newspapers. Under
complainant’s by-laws each member agrees upon assuming membership
that news received through complainant’s service is received exclusively
for publication in a particular newspaper, language, and place specified
in the certificate of membership, that no other use of it shall be permitted,
and that no member shall furnish or permit any one in his employ or
connected with his newspaper to furnish any of complainant’s news in
advance of publication to any person not a member. And each member is
required to gather the local news of his district and supply it to the
Associated Press and to no one else.
Defendant is a corporation organized under the laws of the state of
New Jersey, whose business is the gathering and selling of news to its
customers and clients, consisting of newspapers published throughout
the United States, under contracts by which they pay certain amounts at
stated times for defendant’s service. It has widespread news-gathering
agencies; the cost of its operations amounts, it is said, to more than
$2,000,000 per annum; and it serves about 400 newspapers located in the
various cities of the United States and abroad, a few of which are
represented, also, in the membership of the Associated Press.
The parties are in the keenest competition between themselves in
the distribution of news throughout the United States; and so, as a rule,
are the newspapers that they serve, in their several districts. * * *
[Complainant’s] bill was filed to restrain the pirating of
complainant’s news by defendant in three ways: First, by bribing
employees of newspapers published by complainant’s members to furnish
Associated Press news to defendant before publication, for transmission
by telegraph and telephone to defendant’s clients for publication by them;
second, by inducing Associated Press members to violate its by-laws and
permit defendant to obtain news before publication; and, third, by
copying news from bulletin boards and from early editions of
complainant’s newspapers and selling this, either bodily or after
rewriting it, to defendant’s customers.
The District Court, upon consideration of the bill and answer, with
voluminous affidavits on both sides, granted a preliminary injunction
under the first and second heads, but refused at that stage to restrain
the systematic practice admittedly pursued by defendant, of taking news
bodily from the bulletin boards and early editions of complainant’s
newspapers and selling it as its own. * * *
The only matter that has been argued before us is whether defendant
may lawfully be restrained from appropriating news taken from bulletins
issued by complainant or any of its members, or from newspapers
published by them, for the purpose of selling it to defendant’s clients.
Complainant asserts that defendant’s admitted course of conduct in this
regard both violates complainant’s property right in the news and
constitutes unfair competition in business. And notwithstanding the case
has proceeded only to the stage of a preliminary injunction, we have
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deemed it proper to consider the underlying questions, since they go to
the very merits of the action and are presented upon facts that are not in
dispute. As presented in argument, these questions are: 1. Whether there
is any property in news; 2. Whether, if there be property in news collected
for the purpose of being published, it survives the instant of its
publication in the first newspaper to which it is communicated by the
news-gatherer; and 3. whether defendant’s admitted course of conduct in
appropriating for commercial use matter taken from bulletins or early
editions of Associated Press publications constitutes unfair competition
in trade.
The federal jurisdiction was invoked because of diversity of
citizenship, not upon the ground that the suit arose under the copyright
or other laws of the United States. Complainant’s news matter is not
copyrighted. It is said that it could not, in practice, be copyrighted,
because of the large number of dispatches that are sent daily; and,
according to complainant’s contention, news is not within the operation
of the copyright act. * * *
In considering the general question of property in news matter, it is
necessary to recognize its dual character, distinguishing between the
substance of the information and the particular form or collocation of
words in which the writer has communicated it.
No doubt news articles often possess a literary quality, and are the
subject of literary property at the common law; nor do we question that
such an article, as a literary production, is the subject of copyright by the
terms of the act as it now stands. * * *
But the news element—the information respecting current events
contained in the literary production—is not the creation of the writer, but
is a report of matters that ordinarily are publici juris; it is the history of
the day. It is not to be supposed that the framers of the Constitution,
when they empowered Congress “to promote the progress of science and
useful arts, by securing for limited times to authors and inventors the
exclusive right to their respective writings and discoveries” (Const. art.
1, § 8, par. 8), intended to confer upon one who might happen to be the
first to report a historic event the exclusive right for any period to spread
the knowledge of it.
We need spend no time, however, upon the general question of
property in news matter at common law, or the application of the
copyright act, since it seems to us the case must turn upon the question
of unfair competition in business. * * * We are dealing here not with
restrictions upon publication but with the very facilities and processes of
publication. The peculiar value of news is in the spreading of it while it
is fresh; and it is evident that a valuable property interest in the news,
as news, cannot be maintained by keeping it secret. Besides, except for
matters improperly disclosed, or published in breach of trust or
confidence, or in violation of law, none of which is involved in this branch
of the case, the news of current events may be regarded as common
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property. What we are concerned with is the business of making it known
to the world, in which both parties to the present suit are engaged. That
business consists in maintaining a prompt, sure, steady, and reliable
service designed to place the daily events of the world at the breakfast
table of the millions at a price that, while of trifling moment to each
reader, is sufficient in the aggregate to afford compensation for the cost
of gathering and distributing it, with the added profit so necessary as an
incentive to effective action in the commercial world. The service thus
performed for newspaper readers is not only innocent but extremely
useful in itself, and indubitably constitutes a legitimate business. The
parties are competitors in this field; and, on fundamental principles,
applicable here as elsewhere, when the rights or privileges of the one are
liable to conflict with those of the other, each party is under a duty so to
conduct its own business as not unnecessarily or unfairly to injure that
of the other.
Obviously, the question of what is unfair competition in business
must be determined with particular reference to the character and
circumstances of the business. The question here is not so much the
rights of either party as against the public but their rights as between
themselves. And, although we may and do assume that neither party has
any remaining property interest as against the public in uncopyrighted
news matter after the moment of its first publication, it by no means
follows that there is no remaining property interest in it as between
themselves. For, to both of them alike, news matter, however little
susceptible of ownership or dominion in the absolute sense, is stock in
trade, to be gathered at the cost of enterprise, organization, skill, labor,
and money, and to be distributed and sold to those who will pay money
for it, as for any other merchandise. Regarding the news, therefore, as
but the material out of which both parties are seeking to make profits at
the same time and in the same field, we hardly can fail to recognize that
for this purpose, and as between them, it must be regarded as quasi
property, irrespective of the rights of either as against the public.
In order to sustain the jurisdiction of equity over the controversy, we
need not affirm any general and absolute property in the news as such.
The rule that a court of equity concerns itself only in the protection of
property rights treats any civil right of a pecuniary nature as a property
right (In re Sawyer, 124 U.S. 200, 210; In re Debs, 158 U.S. 564, 593);
and the right to acquire property by honest labor or the conduct of a
lawful business is as much entitled to protection as the right to guard
property already acquired (Truax v. Raich, 239 U.S. 33, 37–38 (1916);
Brennan v. United Hatters, 65 Atl. 165, 171–72 (N.J. 1906); Barr v. Essex
Trades Council, 30 Atl. 881 (N.J. Ch. 1894)). It is this right that furnishes
the basis of the jurisdiction in the ordinary case of unfair competition.
***
The peculiar features of the case arise from the fact that, while
novelty and freshness form so important an element in the success of the

111

112

ACQUISITION AND CLAIM SCOPE

CHAPTER II

business, the very processes of distribution and publication necessarily
occupy a good deal of time. Complainant’s service, as well as defendant’s,
is a daily service to daily newspapers; most of the foreign news reaches
this country at the Atlantic seaboard, principally at the city of New York,
and because of this, and of time differentials due to the earth’s rotation,
the distribution of news matter throughout the country is principally
from east to west; and, since in speed the telegraph and telephone easily
outstrip the rotation of the earth, it is a simple matter for defendant to
take complainant’s news from bulletins or early editions of complainant’s
members in the eastern cities and at the mere cost of telegraphic
transmission cause it to be published in western papers issued at least
as early as those served by complainant. Besides this, and irrespective of
time differentials, irregularities in telegraphic transmission on different
lines, and the normal consumption of time in printing and distributing
the newspaper, result in permitting pirated news to be placed in the
hands of defendant’s readers sometimes simultaneously with the service
of competing Associated Press papers, occasionally even earlier.
Defendant insists that when, with the sanction and approval of
complainant, and as the result of the use of its news for the very purpose
for which it is distributed, a portion of complainant’s members
communicate it to the general public by posting it upon bulletin boards
so that all may read, or by issuing it to newspapers and distributing it
indiscriminately, complainant no longer has the right to control the use
to be made of it; that when it thus reaches the light of day it becomes the
common possession of all to whom it is accessible; and that any purchaser
of a newspaper has the right to communicate the intelligence which it
contains to anybody and for any purpose, even for the purpose of selling
it for profit to newspapers published for profit in competition with
complainant’s members.
The fault in the reasoning lies in applying as a test the right of the
complainant as against the public, instead of considering the rights of
complainant and defendant, competitors in business, as between
themselves. The right of the purchaser of a single newspaper to spread
knowledge of its contents gratuitously, for any legitimate purpose not
unreasonably interfering with complainant’s right to make merchandise
of it, may be admitted; but to transmit that news for commercial use, in
competition with complainant—which is what defendant has done and
seeks to justify—is a very different matter. In doing this defendant, by
its very act, admits that it is taking material that has been acquired by
complainant as the result of organization and the expenditure of labor,
skill, and money, and which is salable by complainant for money, and
that defendant in appropriating it and selling it as its own is endeavoring
to reap where it has not sown, and by disposing of it to newspapers that
are competitors of complainant’s members is appropriating to itself the
harvest of those who have sown. Stripped of all disguises, the process
amounts to an unauthorized interference with the normal operation of
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complainant’s legitimate business precisely at the point where the profit
is to be reaped, in order to divert a material portion of the profit from
those who have earned it to those who have not; with special advantage
to defendant in the competition because of the fact that it is not burdened
with any part of the expense of gathering the news. The transaction
speaks for itself and a court of equity ought not to hesitate long in
characterizing it as unfair competition in business. * * *
It is no answer to say that complainant spends its money for that
which is too fugitive or evanescent to be the subject of property. That
might, and for the purposes of the discussion we are assuming that it
would furnish an answer in a common-law controversy. But in a court of
equity, where the question is one of unfair competition, if that which
complainant has acquired fairly at substantial cost may be sold fairly at
substantial profit, a competitor who is misappropriating it for the
purpose of disposing of it to his own profit and to the disadvantage of
complainant cannot be heard to say that it is too fugitive or evanescent
to be regarded as property. It has all the attributes of property necessary
for determining that a misappropriation of it by a competitor is unfair
competition because contrary to good conscience. * * *
* * * Indeed, it is one of the most obvious results of defendant’s
theory that, by permitting indiscriminate publication by anybody and
everybody for purposes of profit in competition with the news-gatherer,
it would render publication profitless, or so little profitable as in effect to
cut off the service by rendering the cost prohibitive in comparison with
the return. * * *
It is to be observed that the view we adopt does not result in giving
to complainant the right to monopolize either the gathering or the
distribution of the news, or, without complying with the copyright act, to
prevent the reproduction of its news articles, but only postpones
participation by complainant’s competitor in the processes of distribution
and reproduction of news that it has not gathered, and only to the extent
necessary to prevent that competitor from reaping the fruits of
complainant’s efforts and expenditure, to the partial exclusion of
complainant, and in violation of the principle that underlies the maxim
sic utere tuo, etc.
It is said that the elements of unfair competition are lacking because
there is no attempt by defendant to palm off its goods as those of the
complainant, characteristic of the most familiar, if not the most typical,
cases of unfair competition. But we cannot concede that the right to
equitable relief is confined to that class of cases. In the present case the
fraud upon complainant’s rights is more direct and obvious. Regarding
news matter as the mere material from which these two competing
parties are endeavoring to make money, and treating it, therefore, as
quasi property for the purposes of their business because they are both
selling it as such, defendant’s conduct differs from the ordinary case of
unfair competition in trade principally in this that, instead of selling its
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own goods as those of complainant, it substitutes misappropriation in the
place of misrepresentation, and sells complainant’s goods as its own.
Besides the misappropriation, there are elements of imitation, of
false pretense, in defendant’s practices. The device of rewriting
complainant’s news articles, frequently resorted to, carries its own
comment. The habitual failure to give credit to complainant for that
which is taken is significant. Indeed, the entire system of appropriating
complainant’s news and transmitting it as a commercial product to
defendant’s clients and patrons amounts to a false representation to
them and to their newspaper readers that the news transmitted is the
result of defendant’s own investigation in the field. But these elements,
although accentuating the wrong, are not the essence of it. It is
something more than the advantage of celebrity of which complainant is
being deprived. * * *
■ MR. JUSTICE HOLMES, dissenting. When an uncopyrighted combination
of words is published there is no general right to forbid other people
repeating them—in other words there is no property in the combination
or in the thoughts or facts that the words express. Property, a creation of
law, does not arise from value, although exchangeable—a matter of fact.
Many exchangeable values may be destroyed intentionally without
compensation. Property depends upon exclusion by law from
interference, and a person is not excluded from using any combination of
words merely because some one has used it before, even if it took labor
and genius to make it. If a given person is to be prohibited from making
the use of words that his neighbors are free to make[,] some other ground
must be found. One such ground is vaguely expressed in the phrase fair
trade. This means that the words are repeated by a competitor in
business in such a way as to convey a misrepresentation that materially
injures the person who first used them, by appropriating credit of some
kind which the first user has earned. The ordinary case * * * is palming
off the defendant’s product as the plaintiff’s but the same evil may follow
from the opposite falsehood—from saying whether in words or by
implication that the plaintiff’s product is the defendant’s, and that, it
seems to me, is what has happened here. * * *
[I]n my view, the only ground of complaint that can be recognized
without legislation is the implied misstatement[.] [I]t can be corrected by
stating the truth; and a suitable acknowledgement of the source is all
that the plaintiff can require. I think that within the limits recognized by
the decision of the Court the defendant should be enjoined from
publishing news obtained from the Associated Press for [___] hours after
publication by the plaintiff unless it gives express credit to the Associated
Press; the number of hours and the form of acknowledgment to be settled
by the District Court.
■ MR. JUSTICE BRANDEIS, dissenting. * * * The sole question for our
consideration is this: Was the International News Service properly
enjoined from using, or causing to be used gainfully, news of which it
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acquired knowledge by lawful means (namely, by reading publicly posted
bulletins or papers purchased by it in the open market) merely because
the news had been originally gathered by the Associated Press and
continued to be of value to some of its members, or because it did not
reveal the source from which it was acquired? * * *
News is a report of recent occurrences. The business of the news
agency is to gather systematically knowledge of such occurrences of
interest and to distribute reports thereof. The Associated Press
contended that knowledge so acquired is property, because it costs money
and labor to produce and because it has value for which those who have
it not are ready to pay; that it remains property and is entitled to
protection as long as it has commercial value as news; and that to protect
it effectively, the defendant must be enjoined from making, or causing to
be made, any gainful use of it while it retains such value. An essential
element of individual property is the legal right to exclude others from
enjoying it. If the property is private, the right of exclusion may be
absolute; if the property is affected with a public interest, the right of
exclusion is qualified. But the fact that a product of the mind has cost its
producer money and labor, and has a value for which others are willing
to pay, is not sufficient to ensure to it this legal attribute of property. The
general rule of law is, that the noblest of human productions—
knowledge, truths ascertained, conceptions, and ideas—became, after
voluntary communication to others, free as the air to common use. Upon
these incorporeal productions the attribute of property is continued after
such communication only in certain classes of cases where public policy
has seemed to demand it. These exceptions are confined to productions
which, in some degree, involve creation, invention, or discovery. But by
no means all such are endowed with this attribute of property. The
creations which are recognized as property by the common law are
literary, dramatic, musical, and other artistic creations; and these have
also protection under the copyright statutes. The inventions and
discoveries upon which this attribute of property is conferred only by
statute, are the few comprised within the patent law. There are also
many other cases in which courts interfere to prevent curtailment of
plaintiff’s enjoyment of incorporeal productions; and in which the right
to relief is often called a property right, but is such only in a special sense.
In those cases, the plaintiff has no absolute right to the protection of his
production; he has merely the qualified right to be protected as against
the defendant’s acts, because of the special relation in which the latter
stands or the wrongful method or means employed in acquiring the
knowledge or the manner in which it is used. Protection of this character
is afforded where the suit is based upon breach of contract or of trust or
upon unfair competition.
The knowledge for which protection is sought in the case at bar is
not of a kind upon which the law has heretofore conferred the attributes
of property; nor is the manner of its acquisition or use nor the purpose to
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which it is applied, such as has heretofore been recognized as entitling a
plaintiff to relief. * * *
[T]he plaintiff does not contend that the posting was wrongful or that
any papers were wrongfully issued by its subscribers. On the contrary it
is conceded that both the bulletins and the papers were issued in
accordance with the regulations of the plaintiff. Under such
circumstances, for a reader of the papers purchased in the open market,
or a reader of the bulletins publicly posted, to procure and use gainfully,
information therein contained, does not involve inducing any one to
commit a breach either of contract or of trust, or committing or in any
way abetting a breach of confidence. * * *
Plaintiff further contended that defendant’s practice constitutes
unfair competition, because there is “appropriation without cost to itself
of values created by” the plaintiff; and it is upon this ground that the
decision of this court appears to be based. To appropriate and use for
profit, knowledge and ideas produced by other men, without making
compensation or even acknowledgment, may be inconsistent with a finer
sense of propriety; but, with the exceptions indicated above, the law has
heretofore sanctioned the practice. Thus it was held that one may
ordinarily make and sell anything in any form, may copy with exactness
that which another has produced, or may otherwise use his ideas without
his consent and without the payment of compensation, and yet not inflict
a legal injury; and that ordinarily one is at perfect liberty to find out, if
he can by lawful means, trade secrets of another, however valuable, and
then use the knowledge so acquired gainfully, although it cost the
original owner much in effort and in money to collect or produce.
Such taking and gainful use of a product of another which, for
reasons of public policy, the law has refused to endow with the attributes
of property, does not become unlawful because the product happens to
have been taken from a rival and is used in competition with him. The
unfairness in competition which hitherto has been recognized by the law
as a basis for relief, lay in the manner or means of conducting the
business; and the manner or means held legally unfair, involves either
fraud or force or the doing of acts otherwise prohibited by law. In the
“passing off” cases (the typical and most common case of unfair
competition), the wrong consists in fraudulently representing by word or
act that defendant’s goods are those of plaintiff. In the other cases, the
diversion of trade was effected through physical or moral coercion, or by
inducing breaches of contract or of trust or by enticing away employees.
In some others, called cases of simulated competition, relief was granted
because defendant’s purpose was unlawful; namely, not competition but
deliberate and wanton destruction of plaintiff’s business.
That competition is not unfair in a legal sense, merely because the
profits gained are unearned, even if made at the expense of a rival, is
shown by many cases besides those referred to above. He who follows the
pioneer into a new market, or who engages in the manufacture of an
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article newly introduced by another, seeks profits due largely to the labor
and expense of the first adventurer; but the law sanctions, indeed
encourages, the pursuit. * * *
The great development of agencies now furnishing country-wide
distribution of news, the vastness of our territory, and improvements in
the means of transmitting intelligence, have made it possible for a news
agency or newspapers to obtain, without paying compensation, the fruit
of another’s efforts and to use news so obtained gainfully in competition
with the original collector. The injustice of such action is obvious. But to
give relief against it would involve more than the application of existing
rules of law to new facts. It would require the making of a new rule in
analogy to existing ones. The unwritten law possesses capacity for
growth; and has often satisfied new demands for justice by invoking
analogies or by expanding a rule or principle. This process has been in
the main wisely applied and should not be discontinued. Where the
problem is relatively simple, as it is apt to be when private interests only
are involved, it generally proves adequate. But with the increasing
complexity of society, the public interest tends to become omnipresent;
and the problems presented by new demands for justice cease to be
simple. Then the creation or recognition by courts of a new private right
may work serious injury to the general public, unless the boundaries of
the right are definitely established and wisely guarded. In order to
reconcile the new private right with the public interest, it may be
necessary to prescribe limitations and rules for its enjoyment; and also
to provide administrative machinery for enforcing the rules. It is largely
for this reason that, in the effort to meet the many new demands for
justice incident to a rapidly changing civilization, resort to legislation has
latterly been had with increasing frequency.
The rule for which the plaintiff contends would effect an important
extension of property rights and a corresponding curtailment of the free
use of knowledge and of ideas; and the facts of this case admonish us of
the danger involved in recognizing such a property right in news, without
imposing upon news-gatherers corresponding obligations. A large
majority of the newspapers and perhaps half the newspaper readers of
the United States are dependent for their news of general interest upon
agencies other than the Associated Press. The channel through which
about 400 of these papers received, as the plaintiff alleges, “a large
amount of news relating to the European war of the greatest importance
and of intense interest to the newspaper reading public” was suddenly
closed. The closing to the International News Service of these channels
for foreign news (if they were closed) was due not to unwillingness on its
part to pay the cost of collecting the news, but to the prohibitions imposed
by foreign governments upon its securing news from their respective
countries and from using cable or telegraph lines running therefrom. For
aught that appears, this prohibition may have been wholly undeserved;
and at all events the 400 papers and their readers may be assumed to
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have been innocent. For aught that appears, the International News
Service may have sought then to secure temporarily by arrangement
with the Associated Press the latter’s foreign news service. For aught
that appears, all of the 400 subscribers of the International News Service
would gladly have then become members of the Associated Press, if they
could have secured election thereto. It is possible, also, that a large part
of the readers of these papers were so situated that they could not secure
prompt access to papers served by the Associated Press. The prohibition
of the foreign governments might as well have been extended to the
channels through which news was supplied to the more than a thousand
other daily papers in the United States not served by the Associated
Press; and a large part of their readers may also be so located that they
cannot procure prompt access to papers served by the Associated Press.
A Legislature, urged to enact a law by which one news agency or
newspaper may prevent appropriation of the fruits of its labors by
another, would consider such facts and possibilities and others which
appropriate inquiry might disclose. Legislators might conclude that it
was impossible to put an end to the obvious injustice involved in such
appropriation of news, without opening the door to other evils, greater
than that sought to be remedied. * * *
Courts are ill-equipped to make the investigations which should
precede a determination of the limitations which should be set upon any
property right in news or of the circumstances under which news
gathered by a private agency should be deemed affected with a public
interest. Courts would be powerless to prescribe the detailed regulations
essential to full enjoyment of the rights conferred or to introduce the
machinery required for enforcement of such regulations. Considerations
such as these should lead us to decline to establish a new rule of law in
the effort to redress a newly disclosed wrong, although the propriety of
some remedy appears to be clear.

NOTES AND QUESTIONS
1. The majority says that in order to sustain the injunction, “we need
not affirm any general and absolute property in the news as such.” Do you
agree? Does the principle that underlies the injunction establish an in
personam right running against one entity (International News) in favor of
another (Associated Press)? Or is it a more general right in rem that binds
all the world? Whatever the Supreme Court thought it was doing, lower
courts have relied on the decision to create what amounts to a common-law
right to exclude others from time-sensitive information that the plaintiff has
produced with some effort. See, e.g., National Basketball Ass’n v. Motorola,
Inc., 105 F.3d 841 (2d Cir. 1997); Board of Trade of Chicago v. Dow Jones &
Co., 456 N.E.2d 84 (Ill. 1983). Recently, news organizations, including the
Associated Press, have sued “aggregators,” websites that summarize
information from other sites. See, e.g., Barclays Capital v.
Theflyonthewall.com, 650 F.3d 876 (2d Cir. 2011) (reversing grant of
injunction for news organization claiming misappropriation, because news
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aggregator was not “free-riding”); see also Associated Press v. All Headline
News Corp., 608 F. Supp. 2d 454 (S.D.N.Y. 2009) (denying motion to dismiss
hot news misappropriation claim). How, if at all, should the hot news
doctrine or misappropriation apply to Internet news aggregators?
2. International News is a leading judicial statement—perhaps the
leading statement—of the idea that property rights should be based on
desert, that one should not be allowed to reap where another has sown. This
is generally associated with John Locke’s labor theory of property, briefly
described in the fourth note after Pierson v. Post, as opposed to theories based
on utility, autonomy, or personhood. Scholars and judges, however, are
deeply divided over the foundational principle of intellectual property rights.
Are such rights based on protection of the labor and desert of those who
create—artists, inventors, or gatherers of hot news? Or are they grounded in
the social utility created by providing incentives designed to stimulate the
production of new and valuable works, inventions, and information?
Compare Douglas G. Baird, Common Law Intellectual Property and the
Legacy of International News Service v. Associated Press, 50 U. Chi. L. Rev.
411 (1983) (arguing that the law provides for no general reap-what-you-sow
principle) with Wendy J. Gordon, On Owning Information: Intellectual
Property and the Restitutionary Impulse, 78 Va. L. Rev. 149 (1992) (arguing
that intellectual property is consistent with principles behind the law of
restitution).
3. Is International News an application of the principle of unfair
competition, recognized in Keeble v. Hickeringill, supra? What about unfair
competition makes it inequitable? See, e.g., Shyamkrishna Balganesh, “Hot
News”: The Enduring Myth of Property in News, 111 Colum. L. Rev. 419
(2011) (unfair competition and restitution); Henry E. Smith, Equitable
Intellectual Property: What’s Wrong with Misappropriation?, Intellectual
Property and the Common Law 42 (Shyamkrishna Balganesh ed., 2013)
(unfair competition and equity). For further consideration of the idea of
restitution for unjust enrichment, see Chapter IV.C.
4. Why couldn’t the Associated Press solve its problem by copyright?
Under the 1909 Copyright Act in effect when the International News case
arose, certain notice-giving formalities were required (“Copyright” or an
abbreviation and the name of the copyright holder in prescribed places) as
well as registration at the Copyright Office. The Associated Press could not
comply with the registration requirements before the newspapers were
distributed. Since the March 1, 1989 effective date of the U.S. ratification of
the Berne Convention in 1988, no notice is required for protection of original
works. Hence, at least insofar as the International News Service was copying
the text of AP stories (as opposed to reporting on the information they
contained), the problem in International News could be solved by copyright
protection today. The formalities are still relevant, but only because they
confer certain evidentiary advantages. See 17 U.S.C. § 401(d). Registration
is not required but likewise confers certain advantages. Id. § 412. Copyright
is also relevant in that a broad version of misappropriation grounded in state
law (which is where much of unfair competition law now resides) that started
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to look too much like copyright law would be preempted by the federal
copyright statute. 17 U.S.C. § 106.
5. Another cluster of issues in the International News case centers on
the role of custom. What if it were true that news organizations had a custom
of respecting each other’s claims to hot news? Should a court then enforce
this custom? For an argument in the affirmative, see Richard A. Epstein,
International News Service v. Associated Press: Custom and Law as Sources
of Property Rights in News, 78 Va. L. Rev. 85 (1992). There has been an
outpouring of studies of customary regimes of intellectual property rights in
specialized communities, including French chefs, Emmanuelle Fauchart &
Eric von Hippel, Norm-Based Intellectual Property Systems: The Case of
French Chefs, 19 Org. Sci. 187 (2008), and stand-up comics, Dotan Oliar &
Christopher Sprigman, There’s No Free Laugh (Anymore): The Emergence
of Intellectual Property Norms and the Transformation of Stand-Up Comedy,
94 Va. L. Rev. 1787 (2008). This literature has generally been fairly upbeat
about extra-legal IP norms, except for the potential for violence (among the
comics, not the chefs). Others are not as enthusiastic, particularly where
custom tends to increase intellectual property protection. Jennifer E.
Rothman, The Questionable Use of Custom in Intellectual Property, 93 Va.
L. Rev. 1899 (2007). What lessons can be drawn from Ellickson’s study of
community norms like those of whaling? (See Note 1 after Ghen v. Rich,
supra.)
6. A final issue of importance concerns which institution in society—
the courts or the legislature—should decide whether to provide legal
protection against misappropriation of hot news. The issue is especially
important for intellectual property, but applies in principle to any question
about whether to create a new type of property right. Justice Brandeis gives
some reasons for preferring the legislature to make these sorts of decisions.
What might be the arguments in favor of allowing courts to make the
decision (subject, presumably, to revision by the legislature)? For general
discussion of the criteria for choosing between courts and legislatures in
resolving social policy questions, see Neil K. Komesar, Imperfect
Alternatives: Choosing Institutions in Law, Economics, and Public Policy
(1994). For discussion focused on which institution should recognize new
property rights, see Thomas W. Merrill & Henry E. Smith, Optimal
Standardization in the Law of Property: The Numerus Clausus Principle,
110 Yale L.J. 1, 58–68 (2000).
7. Creation, like discovery, bears a degree of similarity to first
possession, in that being first is important to all three general principles of
original acquisition. In keeping with misappropriation not creating a fullblown property right, the firstness here does not require a showing of much
originality, at least beyond news value. Creation often requires more, some
kind of novelty. Patent law even requires that inventions be nonobvious in
order to be patentable:
A patent may not be obtained * * * if the differences between
the subject matter sought to be patented and the prior art are such
that the subject matter as a whole would have been obvious at the
time the invention was made to a person having ordinary skill in
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the art to which said subject matter pertains. Patentability shall
not be negatived by the manner in which the invention was made.
35 U.S.C. § 103.

D. POSSESSION
Possession is more than a method of original acquisition. Possession
is arguably the most basic property institution. Is possession a fact—
control over the resource coupled perhaps with an intent to maintain
control? Norms of mutual recognition of possessory claims in household
implements, foodstuffs, and other everyday objects probably arose deep
in prehistory. And claims to territory on small scales bear some
resemblance to animal territoriality. At some point law got involved. As
you will see, the law’s treatment of possession is quite many-sided, from
affording protection to plaintiffs in possession, to vindicating a right to
possess, to easing the path for possessors to prove ownership. So keep
asking yourself in the cases that follow: What does it mean to “possess”
something? When and why will the law intervene to protect this
possession?

1. RIGHTS TO POSSESS
We sometimes speak of “rights” of possession. Consider the following
case.

Haslem v. Lockwood
Supreme Court of Errors of Connecticut, 1871.
37 Conn. 500, 9 Am. Rep. 350.

Trover for a quantity of manure * * * On the trial it was proved that
the plaintiff employed two men to gather into heaps, on the evening of
April 6th, 1869, some manure that lay scattered along the side of a public
highway, for several rods, in the borough of Stamford, intending to
remove the same to his own land the next evening. The men began to
scrape the manure into heaps at six o’clock in the evening, and after
gathering eighteen heaps, or about six cart-loads, left the same at eight
o’clock in the evening in the street. The heaps consisted chiefly of manure
made by horses hitched to the railing of the public park in, and belonging
to, the borough of Stamford, and was all gathered between the center of
the highway and the park; the rest of the heaps consisting of dirt, straw
and the ordinary scrapings of highways. The defendant on the next
morning, seeing the heaps, endeavored without success to ascertain who
had made them, and inquired of the warden of the borough if he had
given permission to any one to remove them, and ascertained from him
that he had not. He thereupon, before noon on that day, removed the
heaps, and also the rest of the manure scattered along the side of the
highway adjacent to the park, to his own land.
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The plaintiff and defendant both claimed to have received authority
from the warden to remove the manure before the 6th of April, but in fact
neither had any legal authority from the warden, or from any officer of
the borough or of the town. The borough of Stamford was the sole
adjoining proprietor of the land on which the manure lay scattered before
it was gathered by the plaintiff. No notice was left on the heaps or near
by, by the plaintiff or his workmen, to indicate who had gathered them,
nor had the plaintiff or his workmen any actual possession of the heaps
after eight o’clock in the evening on the 6th of April.
Neither the plaintiff while gathering, nor the defendant while
removing the heaps, was interfered with or opposed by any one. The
removal of the manure and scrapings was calculated to improve the
appearance and health of the borough. The six loads were worth one
dollar per load. The plaintiff, on ascertaining that the defendant had
removed the manure, demanded payment for the same, which the
defendant refused. Neither the plaintiff nor defendant owned any land
adjacent to the place where the manure lay. The highway was kept in
repair by the town of Stamford.
On the above facts the plaintiff claimed, and prayed the court to rule,
that the manure was personal property which had been abandoned by its
owners and became by such abandonment the property of the first person
who should take possession of the same, which the plaintiff had done by
gathering it into heaps, and that it was not and never had been a part of
the real estate of the borough or of any one else who might be regarded
as owning the fee of the soil. He further claimed that if it was a part of
the real estate, it was taken without committing a trespass, and with the
tacit consent of the owners of such real estate, and that thereby it became
his personal property of which he was lawfully possessed, and at least
that he had acquired such an interest in it as would enable him to hold
it against any person except the owner of the land or some person
claiming under the owner.
The defendant * * * claimed, as matter of law, that if the manure
was always personal estate, or became personal estate after being
scraped up into heaps, the plaintiff, by leaving it from eight o’clock in the
evening until noon the next day, abandoned all right of possession which
he might have had, and could not, therefore, maintain his action.
The court ruled adversely to the claims of the plaintiff and held that
on the facts proved the plaintiff had not made out a sufficient interest in,
or right of possession to, the subject matter in dispute, to authorize a
recovery in the suit, and rendered judgment for the defendant.
The plaintiff moved for a new trial for error in this ruling of the court.
■ PARK, J. * * * The manure originally belonged to the travelers whose
animals dropped it, but it being worthless to them was immediately
abandoned; and whether it then became the property of the borough of
Stamford which owned the fee of the land on which the manure lay, it is
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unnecessary to determine; for, if it did, * * * the removal of the filth would
be an improvement to the borough, and no objection was made by any
one to the use that the plaintiff attempted to make of it. Considering the
character of such accumulations upon highways in cities and villages,
and the light in which they are everywhere regarded in closely settled
communities, we cannot believe that the borough in this instance would
have had any objection to the act of the plaintiff in removing a nuisance
that affected the public health and the appearance of the streets. At all
events, we think the facts of the case show a sufficient right in the
plaintiff to the immediate possession of the property as against a mere
wrong doer.
The defendant appears before the court in no enviable light. He does
not pretend that he had a right to the manure, even when scattered upon
the highway, superior to that of the plaintiff; but after the plaintiff had
changed its original condition and greatly enhanced its value by his labor,
he seized and appropriated to his own use the fruits of the plaintiff’s
outlay, and now seeks immunity from responsibility on the ground that
the plaintiff was a wrong doer as well as himself. The conduct of the
defendant is in keeping with his claim, and neither commends itself to
the favorable consideration of the court. The plaintiff had the peaceable
and quiet possession of the property; and we deem this sufficient until
the borough of Stamford shall make complaint.
It is further claimed that if the plaintiff had a right to the property
by virtue of occupancy, he lost the right when he ceased to retain the
actual possession of the manure after scraping it into heaps.
We do not question the general doctrine, that where the right by
occupancy exists, it exists no longer than the party retains the actual
possession of the property, or till he appropriates it to his own use by
removing it to some other place. If he leaves the property at the place
where it was discovered, and does nothing whatsoever to enhance its
value or change its nature, his right by occupancy is unquestionably
gone. But the question is, if a party finds property comparatively
worthless, as the plaintiff found the property in question, owing to its
scattered condition upon the highway, and greatly increases its value by
his labor and expense, does he lose his right if he leaves it a reasonable
time to procure the means to take it away, when such means are
necessary for its removal?
Suppose a teamster with a load of grain, while traveling the
highway, discovers a rent in one of his bags, and finds that his grain is
scattered upon the road for the distance of a mile. He considers the labor
of collecting his corn of more value than the property itself, and he
therefore abandons it, and pursues his way. A afterwards finds the grain
in this condition and gathers it kernel by kernel into heaps by the side of
the road, and leaves it a reasonable time to procure the means necessary
for its removal. While he is gone for his bag, B discovers the grain thus
conveniently collected in heaps and appropriates it to his own use. Has A
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any remedy? If he has not, the law in this instance is open to just
reproach. We think under such circumstances A would have a reasonable
time to remove the property, and during such reasonable time his right
to it would be protected. If this is so, then the principle applies to the case
under consideration.
A reasonable time for the removal of this manure had not elapsed
when the defendant seized and converted it to his own use. The statute
regulating the rights of parties in the gathering of sea-weed, gives the
party who heaps it upon a public beach twenty-four hours in which to
remove it, and that length of time for the removal of the property we
think would not be unreasonable in most cases like the present one.
We therefore advise the Court of Common Pleas to grant a new trial.

NOTES AND QUESTIONS
1. Both the trial court and the appeals court appear to accept that the
plaintiff (and his workmen) did not have “actual possession” of the manure
after 8:00 pm on April 6. What then is the correct description of the plaintiff’s
relationship to the manure after that, which entitles the plaintiff to
judgment against the defendant? Is the plaintiff still in “possession” in some
sense, although not in “actual” possession? What additional acts would the
plaintiff have to perform to be deemed to be in actual possession of the
manure?
2. Should rights of possession to things be limited to those who
maintain actual possession of those things? Suppose the plaintiff is standing
guard over the manure, and the defendant takes the manure while the
plaintiff is looking the other way. Can the defendant now defeat the
plaintiff’s claim by pointing out that the defendant is now the one in actual
possession? As we will see in Chapter IV, the law of larceny and the tort of
conversion protect persons in possession of things, but almost invariably the
person in actual possession is the one who had taken the thing without the
consent of the person previously deemed to be in possession. Does this
suggest that “possession” must mean something other than actual
possession?
3. Does raking the manure into piles make the plaintiff now the
“owner” of the manure? Suppose the city of Stamford has a street sweeper
who comes along at 9:00 pm and sweeps the manure into a cart to take to the
city dump. Would the plaintiff have a claim against the city for taking “his”
manure?
4. How important is it to the court’s judgment that the plaintiff (or his
workers) expended labor in putting the manure into piles? Should the result
be different if the plaintiff expended no labor, for example if a valuable piece
of fruit fell off a tree into the plaintiff’s wagon, which he left overnight to
retrieve the next day? What if the defendant could show that lifting the piles
into a conveyance and carrying them to the defendant’s property entailed
more labor than that expended by the plaintiff in gathering the manure into
piles?

SECTION D

POSSESSION

5. Suppose the plaintiff did not gather the manure into piles but had
posted a sign on the fence in front of the street, “I hereby claim the manure
lying about in the street as my own and will come tomorrow to collect it.”
Would the plaintiff be entitled to recover against the defendant on these
facts, if the defendant came and collected the manure first?
6. In a part of the opinion not reproduced here, the court considers
and dismisses the possibility that the manure was part of the real estate, in
this case the public highway. In other contexts, namely farms, manure was
considered part of the realty for the reason that the manure and the land
were highly complementary. In other words, manure is part of the land in
the one case and not the other, based on practical considerations reflected in
accepted customs. Is there any problem signaling to potential appropriators
which manure is up for grabs and which isn’t?
7. The character of possession in law reflects its origins in everyday
life. What counts as possession draws heavily on customs and social norms.
The tendency to gravitate to possession to solve problems of conflict and the
ease and quickness of signals of possession are well suited for something that
people need to apply on the fly. Possession is also correspondingly a cheap
method of assessing claims, unlike elaborate systems of proving title we will
see later on. For commentary on these and many other issues, see the volume
Law and Economics of Possession (Yun-Chien Chang ed., 2015).

2. SEQUENTIAL POSSESSION ISSUES
What happens if multiple persons serially claim property on some
theory other than purchase or gift from the prior owner? This rarely
happens, but when it does, it brings out a fundamental proposition about
the system of property rights, sometimes called the relativity of title and
sometimes referred to as the rejection of the jus tertii defense—a defense
based on the rights of third parties. Property rights may be good against
all the world, but disputes over property usually take the form A v. B,
and courts usually ask only as between A and B who has the superior
title.

Armory v. Delamirie
King’s Bench, 1722.
1 Strange 505, 93 Eng. Rep. 664.

The plaintiff being a chimney sweeper’s boy found a jewel and
carried it to the defendant’s shop (who was a goldsmith) to know what it
was, and delivered it into the hands of the apprentice, who under the
pretense of weighing it, took out the stones, and calling to the master to
let him know it came to three halfpence, the master offered the boy the
money, who refused to take it, and insisted to have the thing again;
whereupon the apprentice delivered him back the socket without the
stones. And now in trover against the master these points were ruled:
1. That the finder of a jewel, though he does not by such
finding acquire an absolute property or ownership, yet he has
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such a property as will enable him to keep it against all but the
rightful owner, and consequently may maintain trover.
2. That the action will lay against the master, who gives
a credit to his apprentice, and is answerable for his neglect.
3. As to the value of the jewel several of the trade were
examined to prove what a jewel of the finest water that would
fit the socket would be worth; and the Chief Justice directed the
jury, that unless the defendant did produce the jewel, and show
it not to be of the finest water, they should presume the
strongest against him, and make the value of the best jewels the
measure of the damages; which they accordingly did.

NOTES AND QUESTIONS
1. Although he sold jewelry, Paul de Lamerie was best known as the
greatest silversmith of 18th century England. He also had a history of
engaging in ethically dubious business practices and at the height of his
success allowed his father to be buried in a pauper’s grave. The court’s
solution of ascribing maximum value to the jewel unless the wrongdoer could
produce it is often taken as the fountainhead of the adverse inference courts
draw against those who have destroyed evidence.
2.
As we shall see, courts are fond of reciting the rule of law
announced in the first numbered paragraph of the opinion in Armory v.
Delamirie. But notice that this rule of law is much broader than was needed
to decide the case. The case was a dispute between someone assumed to be
the “finder” of a jewel and the shop owner whose apprentice wrongfully
converted the jewel when it was handed to the apprentice for purposes of
valuation. So we have sequential possession of an object by a finder and a
converter. All the court needed to rule for Armory was “that the finder of a
jewel, though he does not by such finding acquire an absolute property or
ownership, yet he has such a property as will enable him to keep it against
a subsequent converter or thief.” This narrower rule of law is easy to justify,
isn’t it? On what possible theory could one defend a rule that allowed thieves
to obtain good title to objects they steal from finders? On the other hand, as
we shall see, the broad proposition enunciated by the court in support of its
ruling, that the finder obtains “such a property as will enable him to keep it
against all but the rightful owner,” quickly descends into controversy when
applied in other factual circumstances.
3. Suppose Armory stole the jewel from a dresser in a house in which
he was cleaning a chimney. Later, the jewel falls through a hole in a pocket
in Armory’s trousers. Delamirie spots it on the sidewalk and, recognizing its
value, claims it as a found object. In a suit by Armory against Delamirie to
recover the value of the jewel, what result under the rule of law announced
in the principal case? Is this consistent with the outcome we would want to
reach as a matter of policy?
4. A finder, such as Armory, differs from a pure first possessor, like
Pierson in Pierson v. Post, in two respects. First, when a finder takes
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possession of an object, the finder does not thereby become the owner. The
object is understood to belong to someone else, the true owner, who cannot
be identified or located. Thus, whatever rights a finder like Armory has
against a third party like Delamirie, the finder’s rights are subordinate to
those of the true owner (whoever that may be). Second, because the finder’s
rights remain subordinate to the true owner’s, the finder has certain duties
toward the true owner. Courts have frequently said in this context that a
finder acts as a bailee for the true owner. (See Chapter IV for more on
bailments.) In theory at least, this means the finder may be under a legal
duty not to convert the object to the finder’s own use, or not to deliver the
object to anyone other than the true owner. In practice, since the true owner
is the only one who could enforce these duties, as time passes and the true
owner fails to appear, the finder may be able to treat the lost object as if it
were not different from the finder’s own property. But until the statute of
limitations for recovery of personal property runs, and the finder can claim
title by adverse possession, the finder’s title is a qualified one.
5. Some commentators have advocated a system of rewards for
finders. See, e.g., R.H. Helmholz, Equitable Division and the Law of Finders,
52 Fordham L. Rev. 313 (1983); Gideon Parchomovsky, Peter Siegelman &
Steve Thel, Of Equal Wrongs and Half Rights, 82 N.Y.U. L. Rev. 738, 770–
74, 782–84 (2007). Japan has such a system in its Law Concerning Lost
Articles (Ishitsubutsuhō [Law Concerning Lost Articles], Law no. 40 (1899)).
Mark West argues that Japan’s reputation for getting lost property back to
owners stems in large part from its elaborate legal regime of finders’ duties
to turn in lost property to the police (or to owners of the establishment at
which it is found), and of owners’ duties to pay rewards of between 5 and 20%
of the value of the lost property; possession is awarded to the finder after six
months. Much effort is put into teaching this system to schoolchildren. Mark
D. West, Losers: Recovering Lost Property in Japan and the United States,
37 Law & Soc’y Rev. 369 (2003). West also reports on an empirical study in
which cell phones and wallets were deliberately left at locations in a mixed
business-shopping district of Tokyo, in midtown Manhattan, and in front of
a New York grocery store catering to a Japanese expatriate clientele (with
return rates highest in Tokyo and lowest in New York, and the New York
Japanese location in between). Although less well-known, New York law
provides that objects worth more than $20 must be turned into the police,
and finders can claim the object after a period ranging from 3 months and 10
days to three years and 10 days, depending on the object’s value. New York
Personal Property Law §§ 252–253.

Clark v. Maloney
Superior Court of Delaware, 1840.
3 Del. 68.

Action of trover to recover the value of ten white pine logs. The logs
in question were found by plaintiff floating in the Delaware bay after a
great freshet, were taken up and moored with ropes in the mouth of
Mispillion creek. They were afterwards in the possession of defendants,
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who refused to give them up, alleging that they had found them adrift
and floating up the creek.
Bayard, Chief Justice, charged the jury.—
The plaintiff must show first, that the logs were his property; and
secondly, that they were converted by the defendants to their own use. In
support of his right of property, the plaintiff relies upon the fact of his
possession of the logs. They were taken up by him, adrift in the Delaware
bay, and secured by a stake at the mouth of Mispillion creek. Possession
is certainly prima facie evidence of property. It is called prima facie
evidence because it may be rebutted by evidence of better title, but in the
absence of better title it is as effective a support of title as the most
conclusive evidence could be. It is for this reason, that the finder of a
chattel, though he does not acquire an absolute property in it, yet has such
a property, as will enable him to keep it against all but the rightful owner.
The defence consists, not in showing that the defendants are the rightful
owners, or claim under the rightful owner; but that the logs were found
by them adrift in Mispillion creek, having been loosened from their
fastening either by accident or design, and they insist that their title is
as good as that of the plaintiff. But it is a well settled rule of law that the
loss of a chattel does not change the right of property; and for the same
reason that the original loss of these logs by the rightful owner, did not
change his absolute property in them, but he might have maintained
trover against the plaintiff upon refusal to deliver them, so the
subsequent loss did not divest the special property of the plaintiff. It
follows, therefore, that as the plaintiff has shown a special property in
these logs, which he never abandoned, and which enabled him to keep
them against all the world but the rightful owner, he is entitled to a
verdict.
Verdict for the plaintiff.

NOTES AND QUESTIONS
1. Although the facts are a bit cryptic, it appears that Clark v.
Maloney involves sequential possession by two finders, Finder 1 (Clark) and
Finder 2 (Maloney). The court paraphrases the broad rule of law laid down
in Armory v. Delamirie, and rules for Finder 1. But couldn’t the court cite the
very same proposition in support of a ruling for Finder 2? If Armory would
equally support a ruling for either plaintiff or defendant, obviously we need
some other principle of law to decide the case. What is that principle?
2. Do you think the court in Clark may have harbored suspicions
about the defendants’ claim that that they had found the logs “adrift and
floating up the creek?” In general, if the rule in cases of Finder 1 versus
Finder 2 were that the property goes to Finder 2, would this indirectly
encourage theft? The current possessor (who might be a thief) would always
claim that he was a finder, and the burden would be on the first finder to
disprove this claim. This might be difficult to do.

SECTION D

POSSESSION

3. Suppose we want to design the rules in these sequential possession
cases so as to maximize the chances that the true owner will be able to
recover the property. Which party is more likely to be located by the true
owner—Finder 1 or Finder 2?

Anderson v. Gouldberg
Supreme Court of Minnesota, 1892.
53 N.W. 636.

This action was brought by the plaintiff, Sigfrid Anderson, against
defendants, partners as Gouldberg & Anderson, to recover the possession
of ninety-three pine logs, marked L S X, or the value thereof. Plaintiff
claimed to have cut the logs on section 22, township 27, range 15, Isanti
County, in the winter of 1889–1890, and to have hauled them to a mill
on section 6, from which place defendants took them. The title to section
22 was in strangers, and plaintiff showed no authority from the owners
to cut the logs thereon. Defendants claimed that the logs were cut on
section 26, in the adjoining township, on land belonging to the Ann River
Logging Company, and that they [the defendants] took the logs by
direction of the Logging Company, who were the owners. The court
charged that even if the plaintiff got possession of the logs as a
trespasser, his title would be good as against any one except the real
owner or some one who had authority from the owner to take them, and
left the case to the jury on the question as to whether the logs were cut
on the land of the Logging Company, and taken by defendants under its
authority. The jury found a verdict for the plaintiff and assessed his
damages at $153.45. From an order denying their motion for a new trial,
defendants appeal * * *
■ MITCHELL, J. It is settled by the verdict of the jury that the logs in
controversy were not cut upon the land of the defendants, and
consequently that they were entire strangers to the property. For the
purposes of this appeal, we must also assume the fact to be (as there was
evidence from which the jury might have so found) that the plaintiffs
obtained possession of the logs in the first instance by trespassing upon
the land of some third party. Therefore the only question is whether bare
possession of property, though wrongfully obtained, is sufficient title to
enable the party enjoying it to maintain replevin against a mere
stranger, who takes it from him. We had supposed that this was settled
in the affirmative as long ago, at least, as the early case of Armory v.
Delamirie, (1722) 1 Strange 504 (K.B.), so often cited on that point. When
it is said that to maintain replevin the plaintiff’s possession must have
been lawful, it means merely that it must have been lawful as against
the person who deprived him of it; and possession is good title against all
the world except those having a better title. Counsel says that possession
only raises a presumption of title, which, however, may be rebutted.
Rightly understood, this is correct; but counsel misapplies it. One who
takes property from the possession of another can only rebut this
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presumption by showing a superior title in himself, or in some way
connecting himself with one who has. One who has acquired the
possession of property, whether by finding, bailment, or by mere tort, has
a right to retain that possession as against a mere wrongdoer who is a
stranger to the property. Any other rule would lead to an endless series
of unlawful seizures and reprisals in every case where property had once
passed out of the possession of the rightful owner.
Order affirmed.

NOTES AND QUESTIONS
1. Given the jury’s rejection of the defendants’ story that they were
acting on the authority of the true owners, Anderson v. Gouldberg becomes
a case of Converter 1 (Anderson) versus Converter 2 (Gouldberg and
partner). The court regards the rule of law in Armory v. Delamirie as
resolving such a dispute. Do you agree? Doesn’t the court substitute an even
broader proposition of law for the one announced in Armory? Is this broader
proposition justifiable as a matter of policy in all circumstances involving
persons who acquire possession wrongfully? For example, does this broader
proposition mean it would be improper for a Good Samaritan to chase down
a purse snatcher who has stolen a purse from a third party?
2. Even if we reject the idea that Converter 1 should prevail against
subsequent possessors who do not act wrongfully (say a Good Samaritan who
recovers the property or a finder), the question remains: Who should prevail
in the case of Converter 1 versus Converter 2? Are you persuaded by the
court’s statement that Converter 1 should prevail because “[a]ny other rule
would lead to an endless series of unlawful seizures and reprisals in every
case where property had once passed out of the possession of the rightful
owner?” Could it not be argued that a rule of “no property among thieves”
would reduce the economic returns to thievery, and thus reduce the incidence
of theft?
3. As might be expected, there are relatively few reported decisions
involving lawsuits between a Converter 1 and a Converter 2. But there is at
least one other reported decision, Russell v. Hill, 34 S.E. 640 (N.C. 1899),
that reaches the opposite result to the one in Anderson v. Gouldberg. This
was yet another dispute about logs that had been wrongfully taken by A, and
then were taken wrongfully from A by B. The court permitted B to defeat an
action in trover by A by showing that the true owner of the logs was C. In
support of this outcome, the court stated in part:
[I]n some of the English books, and in some of the Reports of our
sister states, cases might be found to the contrary, but * * * those
cases were all founded upon a misapprehension of the principle laid
down in the case of Armory v. Delamirie, 1 Strange, 505. There a
chimney sweep found a lost jewel. He took it into his possession, as
he had a right to do, and was the owner, because of having it in
possession, unless the true owner should become known. That
owner was not known, and it was properly decided that trover
would lie in favor of the finder against the defendant, to whom he
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had handed it for inspection. But the court said the case would have
been very different if the owner had been known * * *
Id. at 640–41. Is this an accurate reading of Armory v. Delamirie?
4. Suppose we want to design the rules in these sequential possession
cases to maximize the chances that the true owner will be able to recover the
property. Which party is more likely to be found by the true owner—
Converter 1 or Converter 2? Is it easier or harder to answer this question
than it is when the choice is between Finder 1 and Finder 2?

RELATIVITY OF TITLE AND REJECTION OF THE JUS TERTII DEFENSE
Armory v. Delamirie and cases like Clark v. Maloney and Anderson
v. Gouldberg are often cited for the proposition that an action to protect
possession of property cannot be defeated by setting up a superior title in
a third party (the jus tertii). The leading case for this view is often said
to be Jeffries v. The Great Western Railway, (1856) 119 Eng. Rep. 680
(Q.B.). This was an action in trover to recover damages for wrongful
taking of some railroad cars; the defendant sought to defeat the action by
proving that title to the cars had been assigned to someone else. In
rejecting the defense, Chief Justice Campbell said:
I am of the opinion that the law is that a person possessed of
goods as his property has a good title as against every stranger,
and that one who takes them from him, having no title in
himself, is a wrongdoer, and cannot defend himself by showing
that there was title in some third person; for against a
wrongdoer possession is a title. The law is * * * essential for the
interests of society, that peaceable possession should not be
disturbed by wrongdoers. * * * It is not disputed that the jus
tertii cannot be set up as a defense to an action of trespass for
disturbing the possession. In this respect I see no difference
between trespass and trover; for in truth the presumption of law
is that the person who has possession has the property. Can that
presumption be rebutted by evidence that the property was in a
third person, when offered as a defense by one who admits that
he himself had no title and was a wrongdoer when he converted
the goods? I am of the opinion that this cannot be done * * *
The proposition that a defendant cannot invoke the jus tertii to
defeat an action to protect possession can be defended on either a
substantive or procedural theory. The excerpt from Jeffries invokes the
substantive theory: One of the objects of the law is to protect peaceful
possession; hence, someone who wrongfully interferes with peaceful
possession should not be let off the hook by invoking the superior rights
of some third party. The procedural theory invokes the bilateral nature
of common-law litigation, and the availability of direct testimony by the
two opposing parties in such litigation. A sues B; A testifies to what A
knows, B testifies to what B knows; the jury decides which party is the
more credible. To allow one of the parties to put in issue the rights of a
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third party not before the court would present potential difficulties of
proof, particularly in a time before title registration acts when the best
evidence of title would be deeds in the possession of the true owner.

E. THE PRINCIPLE OF ACCESSION
Related to but distinct from possession is what commonly travels
under the heading “accession.” In general, accession tells us what goes
with what: If someone owns A then that person owns some closely related
and in some sense subordinate resource B. In a sense, accession tells us
what a legal “thing” is: the owner of land owns the trees, structures,
airspace, minerals associated with the land. Sometimes these
designations can be altered by transactions, as where someone owns a
house but another owns the land beneath it.
Like possession, accession can also be viewed as an acquisition
principle. Ownership of some unclaimed or contested resource is assigned
to the owner of some other resource that has a particularly prominent
relationship to the unclaimed or contested resource. In each case, the
assignment of ownership occurs without regard to any voluntary
conveyance of the unclaimed or contested resource, and without regard
to whether the existing owner is in possession of the contested resource.
See David Hume, A Treatise of Human Nature 327 (David Fate Norton
& Mary J. Norton eds., 2000) (1739).
To add to the confusion, the term “accession” is used to refer to a
particular doctrine falling under the principle of accession. The doctrine
of accession (sometimes called specification) refers to a narrower
common-law doctrine that is part of this larger family of doctrines—the
doctrine that applies when someone mistakenly takes up a physical
object that belongs to someone else and transforms it through her labor
into a fundamentally different object. More on the doctrine of accession
momentarily.

1. INCREASE
Our first example of the principle of accession, mentioned by Hume,
is that “the offspring of our cattle . . . [are] esteem’d our property, even
before possession.” This is known as the doctrine of increase. As
summarized in one opinion, “The general rule, in the absence of an
agreement to the contrary, is that the offspring or increase of tame or
domestic animals belongs to the owner of the dam or mother. . . . In this
respect the common law follows the civil law and is founded on the
maxim, partus sequitur ventrem [the offspring follows the mother—
eds.]. . . . Furthermore, the increase of the increase, ad infinitum, of
domestic animals comes within the rule and belongs to the owner of the
original stock.” Carruth v. Easterling, 150 So.2d 852, 855 (Miss. 1963)
(quoting 4 Am. Jur. 2d Animals § 10).
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In Carruth, a herd of cattle owned by Easterling wandered onto a
farm owned by Carruth. Most were eventually returned, but a dispute
arose between the parties as to whether Easterling had promised
Carruth that he could keep two cows as compensation for the
inconvenience of the trespass. When Easterling sued for the return of the
two cows, a further dispute arose about whether Easterling was also
entitled to a calf that had been born to one of the cows while being kept
in custody by Carruth. The Mississippi Supreme Court held that the calf
also belonged to Easterling, even though it had likely been conceived
while on Carruth’s land.

NOTES AND QUESTIONS
1. The doctrine of increase is apparently one of those legal rules
recognized in every known legal system that addresses the issue. See Felix
Cohen, Dialogue on Private Property, 9 Rutgers L. Rev. 357, 366 (1954).
Moreover, it is a rule, not a standard: Courts have not carved out exceptions
for calves sired by prize-winning bulls, or for calves raised at great expense
by someone other than the owner of the mother. Id. One exception in English
law was for cygnets or baby swans. The Case of Swans, (1592) 77 Eng. Rep.
435 (K.B.). Noting that, unusually among animals, swans remain
monogamous throughout their reproductive years, the court ordered the
cygnets divided equally between the owner of the cock and the owner of the
hen. Id. at 437.
2. What is the explanation for the doctrine of increase? Is it because
of the evidentiary difficulty in establishing paternity, as suggested by The
Case of Swans? If so, does the advent of modern genetic testing suggest the
doctrine will start to break down? Or is the doctrine grounded in the
assumption that young animals are generally dependent on their mothers
for nurture and upbringing? On this understanding, assigning ownership of
the offspring to the owner of the mother helps ensure that this maternal
connection remains unbroken. Are these pragmatic considerations sufficient
to explain the universal and deeply entrenched nature of the rule? Does it
also rest on a psychological perception of the “closeness” of the relationship
between the offspring and the mother? Can it be said that in some sense the
mother is “in possession” of the offspring? Is the principle of accession
another principle of ownership grounded in intuitions about possession? See
2 Blackstone, Commentaries *404 (“The doctrine of property arising from
accession is also grounded on the right of occupancy.”).

2. THE DOCTRINE OF ACCESSION
Wetherbee v. Green
Supreme Court of Michigan, 1871.
22 Mich. 311.

This was an action of replevin, brought by George Green, Charles H.
Camp and George Brooks, in the circuit court for the county of Bay,
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against George Wetherbee, for one hundred and fifty-eight thousand
black ash barrel-hoops, alleged to be of the value of eight hundred dollars.
* * * [T]he jury found for plaintiffs. The judgment entered upon the
verdict comes into this court by writ of error.
■ COOLEY J.: * * * Wetherbee claimed * * * that replevin could not be
maintained for the hoops, because he had cut the timber in good faith,
relying upon a permission which he supposed proceeded from the parties
having lawful right to give it, and had, by the expenditure of his labor
and money, converted the trees into chattels immensely more valuable
than they were as they stood in the forest, and thereby he had made such
chattels his own. And he offered to show that the standing timber was
worth twenty-five dollars only, while the hoops replevied were shown by
the evidence to be worth near seven hundred dollars * * * The evidence
offered to establish these facts was rejected by the court, and the
plaintiffs obtained judgment. * * *
The objections to allowing the owner of the trees to reclaim the
property under such circumstances are, that it visits the involuntary
wrong-doer too severely for his unintentional trespass, and at the same
time compensates the owner beyond all reason for the injury he has
sustained. In the redress of private injuries the law aims not so much to
punish the wrongdoer as to compensate the sufferer for his injuries; and
the cases in which it goes farther and inflicts punitory or vindictive
penalties are those in which the wrong-doer has committed the wrong
recklessly, willfully, or maliciously, and under circumstances presenting
elements of aggravation. Where vicious motive or reckless disregard of
right are not involved, to inflict upon a person who has taken the property
of another, a penalty equal to twenty or thirty times its value, and to
compensate the owner in a proportion equally enormous, is so opposed to
all legal idea of justice and right and to the rules which regulate the
recovery of damages generally, that if permitted by the law at all, it must
stand out as an anomaly and must rest upon peculiar reasons.
As a general rule, one whose property has been appropriated by
another without authority has a right to follow it and recover the
possession from any one who may have received it; and if, in the mean
time, it has been increased in value by the addition of labor or money, the
owner may, nevertheless, reclaim it, provided there has been no
destruction of substantial identity. So far the authorities are agreed. A
man cannot generally be deprived of his property except by his own
voluntary act or by operation of law; and if unauthorized parties have
bestowed expense or labor upon it, that fact cannot constitute a bar to his
reclaiming it, so long as identification is not impracticable. But there
must, nevertheless, in reason be some limit to the right to follow and
reclaim materials which have undergone a process of manufacture. Mr.
Justice Blackstone lays down the rule very broadly, that if a thing is
changed into a different species, as by making wine out of another’s
grapes, oil from his olives, or bread from his wheat, the product belongs
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to the new operator, who is only to make satisfaction to the former
proprietor for the materials converted: 2 Bl. Com., 404. We do not
understand this to be disputed as a general proposition, though there are
some authorities which hold that, in the case of a willful appropriation,
no extent of conversion can give to the willful trespasser a title to the
property so long as the original materials can be traced in the improved
article. The distinction thus made between the case of an appropriation
in good faith and one based on intentional wrong, appears to have come
from the civil law, which would not suffer a party to acquire a title by
accession, founded on his own act, unless he had taken the materials in
ignorance of the true owner, and given them a form which precluded their
being restored to their original condition. 2 Kent, 363. While many cases
have followed the rule as broadly stated by Blackstone, others have
adopted the severe rule of the civil law where the conversion was in
willful disregard of right. The New York cases of Betts v. Lee, 5 Johns.
348 (N.Y. 1810); Curtis v. Groat, 6 Johns. 168 (N.Y. 1810), and Chandler
v. Edson, 9 Johns. 362 (N.Y. 1812), were all cases where the willful
trespasser was held to have acquired no property by a very radical
conversion * * * But we are not called upon in this case to express any
opinion regarding the rule applicable in the case of a willful trespasser,
since the authorities agree in holding that, when the wrong had been
involuntary, the owner of the original materials is precluded, by the civil
law and common law alike, from following and reclaiming the property
after it has undergone a transformation which converts it into an article
substantially different.
The cases of confusion of goods are closely analogous. It has always
been held that he who, without fraud, intentional wrong, or reckless
disregard of the rights of others, mingled his goods with those of another
person, in such manner that they could not be distinguished, should,
nevertheless, be protected in his ownership so far as the circumstances
would permit. The question of motive here becomes of the highest
importance; for, as Chancellor Kent says, if the commingling of property
as willfully made without mutual consent, * * * the common law gave the
entire property, without any account, to him whose property “was
originally invaded, and its distinct character destroyed. Popham’s Rep.
38, Pl. 2. If A will willfully intermix his corn or hay with that of B, or
casts his gold into another’s crucible, so that it becomes impossible to
distinguish what belonged to A from what belonged to B, the whole
belongs to B.” But this rule only applies to wrongful or fraudulent
intermixtures. There may be an intentional intermingling, and yet no
wrong intended, as where a man mixes two parcels together, supposing
both to be his own; or, that he was about to mingle his with his neighbor’s,
by agreement, and mistakes the parcel. In such cases, which may be
deemed accidental intermixtures, it would be unreasonable and unjust
that he should lose his own or be obliged to take and pay for his
neighbor’s[.] * * * In many cases there will be difficulty in determining
precisely how he can be protected with due regard to the rights of the
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other party; but it is clear that the law will not forfeit his property in
consequence of the accident or inadvertence, unless a just measure of
redress to the other party renders it inevitable.
The important question on this branch of the case appears to us to
be, whether standing trees, when cut and manufactured into hoops, are
to be regarded as so far changed in character that their identity can be
said to be destroyed within the meaning of the authorities. And as we
enter upon a discussion of this question, it is evident at once that it is
difficult, if not impossible, to discover any invariable and satisfactory test
which can be applied to all the cases which arise in such infinite variety.
“If grain be taken and made into malt, or money taken and made into a
cup, or timber taken and made into a house, it is held in the old English
law that the property is so altered as to change the title.” 2 Kent, 363.
But cloth made into garments, leather into shoes, trees hewn or sawed
into timber, and iron made into bars, it is said may be reclaimed by the
owner in their new and original shape. Some of the cases place the right
of the former owner to take the thing in its altered condition upon the
question whether its identity could be made out by the senses. But this
is obviously a very unsatisfactory test, and in many cases would wholly
defeat the purpose which the law has in view in recognizing a change of
title in any of these cases. That purpose is not to establish any arbitrary
distinctions, based upon mere physical reasons, but to adjust the redress
afforded to the one party and the penalty inflicted upon the other, as near
as circumstances will permit, to the rules of substantial justice.
It may often happen that no difficulty will be experienced in
determining the identity of a piece of timber which has been taken and
built into a house; but no one disputes that the right of the original owner
is gone in such a case. A particular piece of wood might, perhaps, be
traced without trouble into a church organ, or other equally valuable
article; but no one would defend a rule of law which, because the identity
could be determined by the senses, would permit the owner of the wood
to appropriate a musical instrument, a hundred or a thousand times the
value of his original materials, when the party who, under like
circumstances, has doubled the value of another man’s corn by converting
it into malt, is permitted to retain it, and held liable for the original value
only. Such distinctions in the law would be without reason, and could not
be tolerated. When the right to the improved article is the point in issue,
the question, how much the property or labor of each has contributed to
make it what it is, must always be one of first importance. The owner of
a beam built into the house of another loses his property in it, because
the beam is insignificant in value or importance as compared to that to
which it has become attached, and the musical instrument belongs to the
maker rather than to the man whose timber was used in making it—not
because the timber cannot be identified, but because, in bringing it to its
present condition the value of the labor has swallowed up and rendered
insignificant the value of the original materials. The labor, in the case of
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the musical instrument, is just as much the principal thing as the house
is in the other case instanced; the timber appropriated is in each case
comparatively unimportant.
No test which satisfies the reason of the law can be applied in the
adjustment of questions of title to chattels by accession, unless it keeps
in view the circumstance of relative values. When we bear in mind the
fact that what the law aims at is the accomplishment of substantial
equity, we shall readily perceive that the fact of the value of the materials
having been increased a hundred-fold, is of more importance in the
adjustment than any chemical change or mechanical transformation,
which, however radical, neither is expensive to the party making it, nor
adds materially to the value. There may be complete changes with so
little improvement in value, that there could be no hardship in giving the
owner of the original materials the improved article; but in the present
case, where the defendant’s labor—if he shall succeed in sustaining his
offer of testimony—will appear to have given the timber in its present
condition nearly all its value, all the grounds of equity exist which
influence the courts in recognizing a change of title under any
circumstances.
We are of opinion that the court erred in rejecting the testimony
offered. The defendant, we think, had a right to show that he had
manufactured the hoops in good faith, and in the belief that he had the
proper authority to do so; and if he should succeed in making that
showing, he was entitled to have the jury instructed that the title to the
timber was changed by a substantial change of identity, and that the
remedy of the plaintiff was an action to recover damages for the
unintentional trespass.
* * * For the reasons given the judgment must be reversed, with
costs, and a new trial ordered.

NOTES AND QUESTIONS
1. The doctrine of accession is another illustration of the broader
principle of accession, at least if we make the Lockean assumption that every
person owns his or her own labor. On this assumption, the question in such
cases is which “property right” is more prominent: the original object (the
tree, the grapes, the wheat) or the labor expended by the improver in
transforming the original object (making hoops, or wine, or bread). If the
labor is “insignificant” and the original object “prominent,” then title stays
with the original owner of the object. If the labor is “prominent” and the
original object “insignificant,” then title passes to the improver (and the
improver pays the original owner damages equal to the value of the original
object).
2. Justice Cooley emphasizes the importance of the good faith/bad
faith distinction, and indicates his agreement with cases that refuse to
transfer title to the creator/improver who has acted in bad faith, i.e., with
knowledge that someone else has superior title to the original object. Do you
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think that bad faith should be irrelevant (Blackstone’s view, apparently),
should automatically disqualify someone from obtaining title by accession
(Cooley’s view), or should be one factor to weigh against other factors, like
the degree of transformation and the disparity in value added? Recall the
contrast in Chapter I between Pile v. Pedrick (on one reading, good faith or
bad faith irrelevant to the right of the true owner to enjoin the encroachment)
and Golden Press v. Rylands (good faith encroacher may be able to obtain
additional land upon paying damages to the true owner).
3. Justice Cooley also seeks to downplay the significance of the degree
of transformation of the object, and instead puts greater weight on the
disparity in value. He had to do this in order to find title by accession in
Wetherbee, since although the identity of the original logs could be traced in
the hoops, the disparity in value was enormous: $700 for the hoops versus
$25 for the trees, or a ratio of 28 to 1. Interestingly, just six years later, in
Isle Royale Mining Co. v. Hertin, 37 Mich. 332 (1877), Cooley, by then Chief
Justice, also wrote for the court in denying a claim seeking restitution for the
value of labor expended in mistakenly cutting trees on land owned by
someone else. The value of the cut timber was $2.87½ per cord, of which
$1.87½ was attributable to labor of the improver, for a ratio of 1.875 to 1.
Perhaps more importantly, the mistaken improver had not really
transformed the trees at all, other than to cut them down. The opinion in Isle
Royale placed considerably more emphasis on the absence of transformation,
noting that “[p]erhaps no case has gone further than Wetherbee v. Green . . .
[where] the identity of trees and hoops was perfectly capable of being traced
and established.”
4. Why do you suppose the degree of transformation has been an
important factor in the law of accession—perhaps more important than good
faith or relative value—from Roman times down to the present? Does
extensive transformation suggest that the laborer has taken “possession” of
the object?
5. Note that the doctrine of accession also implicates the principle of
restitution, discussed more fully in Chapter IV. If the improver is deemed to
be the more prominent contributor of value to the transformed object, the
improver gets title to the object, but must pay damages to the owner of the
raw materials that have been transformed. The measure of damages is
presumably the fair market value of the raw material in its pretransformation state. Suppose the contrary conclusion is reached—that the
owner of the raw materials is the more prominent contributor of final value,
and hence gets title to the object. Must the owner of the raw material make
restitution to the improver for the increased value to the object caused by the
improvements? What if, say, the original owner of the timber did not want
the trees cut down, but rather prefers that they remain standing as a forest?
See Restatement Third, Restitution and Unjust Enrichment §§ 9–10 (2011)
(restitution law avoids foisting transactions on unwilling parties but will
look to whether that party expressed a willingness to pay, has been spared
an otherwise necessary expense, or realizes the conferred benefit in money
terms).
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6. Most of the cases involving the doctrine of accession have a quaint
quality: hoops being carved from logs, wine being pressed from grapes, and
so forth. But issues involving improvements arise with considerable
frequency in modern intellectual property law. Suppose A gets a patent on a
new invention, and B then makes an improvement on the invention. Or
suppose A writes a novel which is copyrighted, and B then turns it into a
screenplay for a movie. What are the respective rights of A and B in these
situations? Intellectual property law does not use accession doctrine in
resolving these issues. Instead, Mark Lemley, a leading intellectual property
scholar, summarizes patent law this way:
The basic structure of the patent model is * * * quite simple. The
treatment of improvements is a function of the value and
significance of the improvement in relation to the original
invention. Improvements which are minor in relation to the
original invention are likely to be found to infringe * * * More
significant improvements within the range of the original claims
still infringe the original patent, but in such cases the improver is
entitled to a patent of his own. This not only encourages the
development of significant improvements, but gives improvers
bargaining leverage in licensing negotiations in direct proportion
to the relative value of their improvements. Finally, truly radical
improvements are exempted from liability to the original patent
owner, regardless of whether they fall within the literal scope of the
original claims, in order to encourage such improvements and to
ensure that they reach the market.
Mark A. Lemley, The Economics of Improvement in Intellectual Property
Law, 75 Tex. L. Rev. 989, 1070 (1997). How would you characterize the
differences between the intellectual property solution to the problem of
improvements, and the doctrine of accession? Which do you think is better,
and why?

NOTE ON EXPLAINING THE PRINCIPLE OF ACCESSION
The principle of accession can be regarded as an alternative principle of
acquisition, distinct from first possession. Like first possession, accession
assigns property rights in unowned things, but instead of picking out
someone who has expended labor at bringing the thing under her control (as
in first possession), the principle of accession assigns the unowned thing to
the owner of some prominent other thing. Thus, as we have seen, the doctrine
of increase allocates the offspring of an animal to the owner of the animal’s
mother. Both first possession and accession identify a singular “winner” in
the potential competition to be the owner of the unowned thing. One
advantage of accession is that it typically identifies this winner without her
having to do anything, and it does not encourage the wasteful racing
behavior often associated with first possession, discovery, or creation.
(Except insofar as accession makes ownership of the “prominent” thing even
more valuable, which sometimes might make contests over that thing more
intense.) Especially when a new and unexpected resource becomes valuable,
the principle of accession assigns it immediately and without further ado.
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Accession also enhances the incentives to improve property, insofar as new
increments in value (like baby animals born to livestock or crops that sprout
up on the land) are automatically assigned to the existing owner of the
prominently connected asset. But this strength is also a weakness in that the
accession principle, especially if pushed very far, gives rise to unearned
windfalls, and makes the rich get richer, as it were. See Thomas W. Merrill,
Accession and Original Ownership, 1 J. Legal Analysis 459 (2009).
How is the prominence relationship between an unowned and an owned
thing established? Certainly, one can think of various utilitarian arguments
supporting various accession doctrines. But it has also been argued, starting
with the philosopher David Hume, that accession is also—and perhaps more
importantly—a function of human psychology, or what Hume called “the
imagination”:
This source of property can never be explain’d but from the
imagination . . . [F]rom an object, that is related to us, we acquire
a relation to every other object which is related to it, and so on, till
the thought loses the chain by too long a progress. However the
relation may weaken by each remove, ‘tis not immediately
destroy’d; but frequently connects two objects by means of an
intermediate one, which is related to both. And this principle is of
such force as to give rise to the right of accession, and causes us to
acquire the property not only of such objects as we are immediately
posses’d of, but also of such as are closely connected with them.
David Hume, A Treatise of Human Nature, 327 n.75 (David Fate Norton &
Mary J. Norton eds., 2000) (1739). He went on to give examples such as
“dominion” over the Orkneys, the Hebrides, the Isle of Man, and the Isle of
Wight going with dominion over (much larger) Great Britain, not vice versa,
and more generally, “small objects become accessions to great ones, and not
great to small.” Id. Hume’s theory of property generally rests on convention,
and the accession principle, like possession, rests on a preference for
conforming to a widespread pattern of behavior—such as respecting each
other’s possession—that could have been otherwise.
In a modern economic account that takes off from Hume, Robert Sugden
recasts Hume’s account in terms of a division game. His primary example is
the major North Sea oil and gas reserves discovered in the 1960s, which gave
rise to the question of how to divide the find, which was of an as-yet
indeterminate extent, between various nations. The solution adopted was to
assign portions of the seabed for purposes of hydrocarbon development to the
country whose coastline was nearest, which greatly favored Norway, and to
a lesser extent Britain. West Germany with a more distant North Sea coast
came out badly. Powerful countries like the United States and the Soviet
Union got nothing, as did poor countries around the world, which could have
used the extra funds. Sugden sees the closeness relationship as defining
“prominence” in this context, rather than the geology of the sea bed itself,
country size, population, military might, or even default international law.
In an experimental setting (connecting dots, for example) one can
demonstrate that closeness is often the relation that is psychologically most
prominent. See Robert Sugden, The Economics of Rights, Co-operation and
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Welfare, 91–92, 101–03 (2d ed. 2004). Significantly, Sugden argues that not
only the simplicity but also the very arbitrariness of the closeness
relationship recommended it as the basis for the division: Unlike some of the
other criteria and procedures (such as “equal division”), the accession-style
solution based on closeness of coastline was not open to special pleading and
extended argument or, one might add, manipulation.
What more generally is the source of the conventions of accession and
possession, or even ideas about what counts as possession? Sugden suggests
that it is not simply a matter of might makes right. But how do expectations
converge on the proximity rule? Some solutions are said to be “focal” in that
people can guess each other’s answers without communication. In a famous
experiment, people were asked where they would go and when, if told to meet
the next day in New York City a friend who had been given similar
instructions but with whom no communication was possible. Despite the
enormous number of possibilities, a majority picked Grand Central Station
and almost all chose noon, exhibiting a high degree of what Thomas Schelling
termed “tacit cooperation.” Thomas C. Schelling, The Strategy of Conflict 54–
56 (1963). Focal solutions to situations that can be modeled as cooperative
games draw on common knowledge, but some have argued that these
solutions can arise from hard-wired aspects of mind as well. Can this “focal”
behavior based on either source be said to be rational? For a discussion of
these issues and their relevance to law, see Richard H. McAdams, A Focal
Point Theory of Expressive Law, 86 Va. L. Rev. 1649, 1659–63 (2000). What
if possessory behavior were conclusively shown to reflect a hard-wired
territorial psychology? See, e.g., Jeffrey Evans Stake, The Property
“Instinct,” 359 Phil. Trans. Royal Soc’y Lond. B 1763 (2004). Animals’
territoriality has facilitated property in another way: Dogs can be trained to
defend humans’ property boundaries making them quite cheap to defend,
whereas enforcing norms of good behavior requires judgment that is beyond
a dog’s capacity. See Robert C. Ellickson, Property in Land, 102 Yale L.J.
1315, 1329 (1993). If property in land is grounded in animal territoriality
(people’s or dogs’) does that make it more legitimate, less legitimate, or
neither?
In this part we primarily explore the principle of accession as a principle
of acquisition, but accession serves another, more pervasive role in property.
Accession can be seen as defining the scope property claims. When someone
engages in acts of first possession, we need to know what is being claimed.
How do we know that a hunter is claiming the whole fox and not the tail
only? When someone claims the surface of land by an act of first possession
(rare these days) or adverse possession, how do we know that the subsurface
and the air rights are being claimed? Here the definition of a thing (like a
fox) and the ad coelum rule, see Section 3 infra, tell us how much and exactly
what is being claimed. Even someone as identified with first possession as
the philosopher John Locke recognized the need within first possession itself
for some principle to tell us what the scope of the claim should be. In an echo
of the doctrine of accession, he states that labor should give rise to property
in a thing when “labour makes the far greatest part of the value of [the
thing],” John Locke, The Second Treatise of Government, in Two Treatises
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of Government 297 (Peter Laslett ed., Cambridge Univ. Press 1988) (1690).
He goes on to discuss in detail how labor forms the overwhelming fraction of
the value in all sorts of property from agricultural land, to bread, wine, silk
and other familiar examples from accession theory. Id. at 297–98. For a
discussion of accession and the scope of claims, see Henry E. Smith,
Intellectual Property as Property: Delineating Entitlement in Information,
116 Yale L.J. 1742, 1770–77 (2007); see also Christopher M. Newman,
Transformation in Property and Copyright, 56 Vill. L. Rev. 251, 280–88
(2011).
Ask yourself as you go though the materials in this Part how people
converge on an answer to the questions posed by accession: What goes with
what, or, what is a thing?

3. THE AD COELUM RULE
The ad coelum rule is short for the Latin maxim, cujus est solum,
ejus est usque ad coelum et ad inferos. This has been translated as “To
whomever the soil belongs, he owns also to the sky and to the depths.”
Black’s Law Dictionary (6th ed. 1990). We encountered the doctrine in
connection with Hinman v. Pacific Air Transport, the airplane overflight
case in Chapter I. The doctrine also applies to resources discovered
beneath the surface, such as minerals, oil and gas deposits, or, as in the
next case, caves.

Edwards v. Sims
Court of Appeals of Kentucky, 1929.
232 Ky. 791, 24 S.W.2d 619.

■ Opinion by COMMISSIONER STANLEY. This case presents a novel
question.*
[About [thirteen] years ago L. P. Edwards discovered a cave under
land belonging to him and his wife, Sally Edwards. The entrance to the
cave is on the Edwards land. Edwards named it the “Great Onyx Cave,”
no doubt because of the rock crystal formations within it which are
known as onyx. This cave is located in the cavernous area of Kentucky,
and is only about three miles distant from the world-famous Mammoth
Cave. Its proximity to Mammoth Cave, which for many years has had an
international reputation as an underground wonder, as well as its
beautiful formations, led Edwards to embark upon a program of
advertising and exploitation for the purpose of bringing visitors to his
cave. Circulars were printed and distributed, signs were erected along
the roads, persons were employed and stationed along the highways to
solicit the patronage of passing travelers, and thus the fame of the Great
Onyx Cave spread from year to year, until eventually, and before the
beginning of the present litigation, it was a well-known and wellpatronized cave. Edwards built a hotel near the mouth of the cave to care
*

[The next paragraph is taken from a subsequent opinion on remedies.—eds.]
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for travelers. He improved and widened the footpaths and avenues in the
cave, and ultimately secured a stream of tourists who paid entrance fees
sufficient not only to cover the cost of operation, but also to yield a
substantial revenue in addition thereto. The authorities in charge of the
development of the Mammoth Cave area as a national park undertook to
secure the Great Onyx Cave through condemnation proceedings, and in
that suit the value of the cave was fixed by a jury at $396,000. In April,
1928, F. P. Lee, an adjoining landowner, filed this suit against Edwards
and the heirs of Sally Edwards, claiming that a portion of the cave was
under his land, and praying for damages, for an accounting of the profits
which resulted from the operation of the cave, and for an injunction
prohibiting Edwards and his associates from further trespassing upon or
exhibiting any part of the cave under Lee’s land. At the inception of this
litigation, Lee undertook to procure a survey of the cave in order that it
might be determined what portion of it was on his land. The chancellor
ordered that a survey be made, and Edwards prosecuted an appeal from
that order to this court. The appeal was dismissed because it was not
from a final judgment. Edwards v. Lee, 19 S.W.2d 992 (Ky. 1929).] It was
held that the order was interlocutory and consequently one from which
no appeal would lie.
Figure 2–4

Postcard published by the Great Onyx Cave Hotel (L.P. Edwards, Proprietor).
Courtesy Kentucky Library, Western Kentucky University.

Following that decision, this original proceeding was filed in this
court by the appellants in that case (who were defendants below) against
Hon. N. P. Sims, judge of the Edmonson circuit court, seeking a writ of
prohibition to prevent him enforcing the order and punishing the
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petitioners for contempt for any disobedience of it. It is alleged by the
petitioners that the lower court was without jurisdiction or authority to
make the order, and that their cave property and their right of possession
and privacy will be wrongfully and illegally invaded, and that they will
be greatly and irreparably injured and damaged without having an
adequate remedy, since the damage will have been suffered before there
can be an adjudication of their rights on a final appeal. * * *
There is but little authority of particular and special application to
caves and cave rights. In few places, if any, can be found similar works
of nature of such grandeur and of such unique and marvelous character
as to give to caves a commercial value sufficient to cause litigation as
those peculiar to Edmonson and other counties in Kentucky. The reader
will find of interest the address on “The Legal Story of Mammoth Cave”
by Hon. John B. Rodes, of Bowling Green, before the 1929 Session of the
Kentucky State Bar Association, published in its proceedings. In Cox v.
Colossal Cavern Co., 276 S.W. 540 (Ky. 1925), the subject of cave rights
was considered, and this court held there may be a severance of the estate
in the property, that is, that one may own the surface and another the
cave rights, the conditions being quite similar to but not exactly like those
of mineral lands. But there is no such severance involved in this case, as
it appears that the defendants are the owners of the land and have in it
an absolute right.
Cujus est solum, ejus est usque ad coelum [et] ad infernos (to
whomsoever the soil belongs, he owns also to the sky and to the depths),
is an old maxim and rule. It is that the owner of realty, unless there has
been a division of the estate, is entitled to the free and unfettered control
of his own land above, upon, and beneath the surface. So whatever is in
a direct line between the surface of the land and the center of the earth
belongs to the owner of the surface. Ordinarily that ownership cannot be
interfered with or infringed by third persons. There are, however, certain
limitations on the right of enjoyment of possession of all property, such
as its use to the detriment or interference with a neighbor and burdens
which it must bear in common with property of a like kind.
With this doctrine of ownership in mind, we approach the question
as to whether a court of equity has a transcendent power to invade that
right through its agents for the purpose of ascertaining the truth of a
matter before it, which fact thus disclosed will determine certainly
whether or not the owner is trespassing upon his neighbor’s property.
Our attention has not been called to any domestic case, nor have we found
one, in which the question was determined either directly or by analogy.
It seems to the court, however, that there can be little differentiation, so
far as the matter now before us is concerned, between caves and mines.
And as declared in 40 C. J. 947:
A court of equity, however, has the inherent power, independent
of statute, to compel a mine owner to permit an inspection of his
works at the suit of a party who can show reasonable ground for
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suspicion that his lands are being trespassed upon through
them, and may issue an injunction to permit such inspection.
There is some limitation upon this inherent power, such as that the
person applying for such an inspection must show a bona fide claim and
allege facts showing a necessity for the inspection and examination of the
adverse party’s property; and, of course, the party whose property is to
be inspected must have had an opportunity to be heard in relation
thereto. In the instant case it appears that these conditions were met.
The respondent cites several cases from other jurisdictions in which this
power has been recognized and exercised. * * *
We can see no difference in principle between the invasion of a mine
on adjoining property to ascertain whether or not the minerals are being
extracted from under the applicant’s property and an inspection of this
respondent’s property through his cave to ascertain whether or not he is
trespassing under this applicant’s property.
It appears that before making this order the court had before him
surveys of the surface of both properties and the conflicting opinions of
witnesses as to whether or not the Great Onyx Cave extended under the
surface of the plaintiff’s land. This opinion evidence was of comparatively
little value, and as the chancellor (now respondent) suggested, the
controversy can be quickly and accurately settled by surveying the cave;
and “if defendants are correct in their contention this survey will
establish it beyond all doubt and their title to this cave will be forever
quieted. If the survey shows the Great Onyx Cave extends under the
lands of plaintiffs, defendants should be glad to know this fact and should
be just as glad to cease trespassing upon plaintiff’s lands, if they are in
fact doing so.” The peculiar nature of these conditions, it seems to us,
makes it imperative and necessary in the administration of justice that
the survey should have been ordered and should be made.
It appearing that the circuit court is not exceeding its jurisdiction or
proceeding erroneously, the claim of irreparable injury need not be given
consideration. It is only when the inferior court is acting erroneously, and
great or irreparable damage will result, and there is no adequate remedy
by appeal, that a writ of prohibition will issue restraining the other
tribunal, as held by authorities cited above.
The writ of prohibition is therefore denied.
■ LOGAN, J. (dissenting). The majority opinion allows that to be done
which will prove of incalculable injury to Edwards without benefiting
Lee, who is asking that this injury be done. I must dissent from the
majority opinion, confessing that I may not be able to show, by any legal
precedent, that the opinion is wrong, yet having an abiding faith in my
own judgment that it is wrong.
It deprives Edwards of rights which are valuable, and perhaps
destroys the value of his property, upon the motion of one who may have
no interest in that which it takes away, and who could not subject it to
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his dominion or make any use of it, if he should establish that which he
seeks to establish in the new suit wherein the survey is sought.
It sounds well in the majority opinion to tritely say that he who owns
the surface of real estate, without reservation, owns from the center of
the earth to the outmost sentinel of the solar system. The age-old
statement, adhered to in the majority opinion as the law, in truth and
fact, is not true now and never has been. I can subscribe to no doctrine
which makes the owner of the surface also the owner of the atmosphere
filling illimitable space. Neither can I subscribe to the doctrine that he
who owns the surface is also the owner of the vacant spaces in the bowels
of the earth.
The rule should be that he who owns the surface is the owner of
everything that may be taken from the earth and used for his profit or
happiness. Anything which he may take is thereby subjected to his
dominion, and it may be well said that it belongs to him. I concede the
soundness of that rule, which is supported by the cases cited in the
majority opinion; but they have no application to the question before the
court in this case. They relate mainly to mining rights; that is, to
substances under the surface which the owner may subject to his
dominion. But no man can bring up from the depths of the earth the
Stygian darkness and make it serve his purposes; neither can he subject
to his dominion the bottom of the ways in the caves on which visitors
tread, and for these reasons the owner of the surface has no right in such
a cave which the law should, or can, protect because he has nothing of
value therein, unless, perchance, he owns an entrance into it and has
subjected the subterranean passages to his dominion.
A cave or cavern should belong absolutely to him who owns its
entrance, and this ownership should extend even to its utmost reaches if
he has explored and connected these reaches with the entrance. When
the surface owner has discovered a cave and prepared it for purposes of
exhibition, no one ought to be allowed to disturb him in his dominion over
that which he has conquered and subjected to his uses.
It is well enough to hang to our theories and ideas, but when there
is an effort to apply old principles to present-day conditions, and they will
not fit, then it becomes necessary for a readjustment, and principles and
facts as they exist in this age must be made conformable. For these
reasons the old sophistry that the owner of the surface of land is the
owner of everything from zenith to nadir must be reformed, and the
reason why a reformation is necessary is because the theory was never
true in the past, but no occasion arose that required the testing of it. Man
had no dominion over the air until recently, and, prior to his conquering
the air, no one had any occasion to question the claim of the surface owner
that the air above him was subject to his dominion. Naturally the air
above him should be subject to his dominion in so far as the use of the
space is necessary for his proper enjoyment of the surface, but further
than that he has no right in it separate from that of the public at large.
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The true principle should be announced to the effect that a man who owns
the surface, without reservation, owns not only the land itself, but
everything upon, above, or under it which he may use for his profit or
pleasure, and which he may subject to his dominion and control. But
further than this his ownership cannot extend. It should not be held that
he owns that which he cannot use and which is of no benefit to him, and
which may be of benefit to others.
Shall a man be allowed to stop airplanes flying above his land
because he owns the surface? He cannot subject the atmosphere through
which they fly to his profit or pleasure; therefore, so long as airplanes do
not injure him, or interfere with the use of his property, he should be
helpless to prevent their flying above his dominion. Should the waves
that transmit intelligible sound through the atmosphere be allowed to
pass over the lands of surface-owners? If they take nothing from him and
in no way interfere with his profit or pleasure, he should be powerless to
prevent their passage?
If it be a trespass to enter on the premises of the landowner,
ownership meaning what the majority opinion holds that it means, the
aviator who flies over the land of one who owns the surface, without his
consent, is guilty of a trespass as defined by the common law and is
subject to fine or imprisonment, or both, in the discretion of a jury.
If he who owns the surface does not own and control the atmosphere
above him, he does not own and control vacuity beneath the surface. He
owns everything beneath the surface that he can subject to his profit or
pleasure, but he owns nothing more. Therefore, let it be written that a
man who owns land does, in truth and in fact, own everything from zenith
to nadir, but only for the use that he can make of it for his profit or
pleasure. He owns nothing which he cannot subject to his dominion.
In the light of these unannounced principles which ought to be the
law in this modern age, let us give thought to the petitioner Edwards, his
rights and his predicament, if that is done to him which the circuit judge
has directed to be done. Edwards owns this cave through right of
discovery, exploration, development, advertising, exhibition, and
conquest. Men fought their way through the eternal darkness, into the
mysterious and abysmal depths of the bowels of a groaning world to
discover the theretofore unseen splendors of unknown natural scenic
wonders. They were conquerors of fear, although now and then one of
them, as did Floyd Collins, paid with his life, for his hardihood in
adventuring into the regions where Charon with his boat had never
before seen any but the spirits of the departed. They let themselves down
by flimsy ropes into pits that seemed bottomless; they clung to scanty
handholds as they skirted the brinks of precipices while the flickering
flare of their flaming flambeaux disclosed no bottom to the yawning gulf
beneath them; they waded through rushing torrents, not knowing what
awaited them on the farther side; they climbed slippery steeps to find
other levels; they wounded their bodies on stalagmites and stalactites
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and other curious and weird formations; they found chambers, starstudded and filled with scintillating light reflected by a phantasmagoria
revealing fancied phantoms, and tapestry woven by the toiling gods in
the dominion of Erebus; hunger and thirst, danger and deprivation could
not stop them. Through days, weeks, months, and years—ever linking
chamber with chamber, disclosing an underground land of enchantment,
they continued their explorations; through the years they toiled
connecting these wonders with the outside world through the entrance
on the land of Edwards which he had discovered; through the years they
toiled finding safe ways for those who might come to view what they had
found and placed their seal upon. They knew nothing, and cared less, of
who owned the surface above; they were in another world where no law
forbade their footsteps. They created an underground kingdom where
Gulliver’s people may have lived or where Ayesha may have found the
revolving column of fire in which to bathe meant eternal youth.
When the wonders were unfolded and the ways were made safe, then
Edwards patiently, and again through the years, commenced the
advertisement of his cave. First came one to see, then another, then two
together, then small groups, then small crowds, then large crowds, and
then the multitudes. Edwards had seen his faith justified. The cave was
his because he had made it what it was, and without what he had done
it was nothing of value. The value is not in the black vacuum that the
uninitiated call a cave. That which Edwards owns is something
intangible and indefinable. It is his vision translated into a reality.
Then came the horse leach’s daughters crying: “Give me,” “give me.”
Then came the “surface men” crying, “I think this cave may run under
my lands.” They do not know they only “guess,” but they seek to discover
the secrets of Edwards so that they may harass him and take from him
that which he has made his own. They have come to a court of equity and
have asked that Edwards be forced to open his doors and his ways to
them so that they may go in and despoil him; that they may lay his
secrets bare so that others may follow their example and dig into the
wonders which Edwards has made his own. What may be the result if
they stop his ways? They destroy the cave, because those who visit it are
they who give it value, and none will visit it when the ways are barred so
that it may not be exhibited as a whole.
It may be that the law is as stated in the majority opinion of the
court, but equity, according to my judgment, should not destroy that
which belongs to one man when he at whose behest the destruction is
visited, although with some legal right, is not benefited thereby. Any
ruling by a court which brings great and irreparable injury to a party is
erroneous.

NOTES AND QUESTIONS
1. The Great Onyx cave is said to have been discovered originally by
one Edmund Turner, who approached Edwards in 1915, telling him that he
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knew of a cave underneath his land. The two developed the cave together,
with Turner concentrating on the exploration and Edwards on promoting the
tourism business. Turner did his part without profiting from the cave, and
Edwards later claimed the discovery as his alone. One legend has it that in
revenge Turner blocked up passages that led to the nearby Mammoth Cave,
and to this day the Great Onyx Cave is the only major cave not connected up
to the main local cave system in the Flint Ridge area, despite persistent
effort. See Roger W. Brucker & Richard A. Watson, The Longest Cave 277
(1976). Should Turner have had a legal claim against Edwards? Is self-help
(if that is what it was) the only answer here? If Turner had come to you as a
lawyer before he revealed his discovery to Edwards, how would you have
advised him?
2. Does the dissent in the principal case disagree with the ad coelum
rule, or does it argue for a different interpretation of the rule than the one
advocated by the majority? Under the dissent’s proposed rule, what
additional facts might have to be found before determining that Lee has no
rights to the cave, assuming it occupies a portion of his column of space
underground? Is the dissent grounded in the equitable notion that one
should not invoke rights with no prospect of direct benefit (or not to “stand
on one’s extreme rights”), or is it arguing for an alternative rule that
ownership of the cave goes with the ownership of the mouth? For a proposal
along the latter lines and a survey of some of the alternatives, see Richard
A. Epstein, Holdouts, Externalities, and the Single Owner: One More Salute
to Ronald Coase, 36 J.L. & Econ. 553, 563–67 (1993).
3. Can you see how the ad coelum rule represents another example of
the general principle of accession? We start with ownership of the surface.
Then, as new increments of value are discovered below the surface (minerals,
caves, oil and gas) or above the surface (engineering capabilities to construct
very tall buildings), these increments of value are automatically assigned to
the owner of the surface—the most prominent pre-assigned property. Does
the ad coelum rule also represent a generalization about who is assumed to
be “in possession” of minerals or caves discovered beneath the surface? Is the
problem in the present case that this generalization is difficult to justify on
the particular facts presented?
4. It turned out that roughly one third of the Great Onyx Cave was
under Lee’s land. In a later opinion the Kentucky high court affirmed the
chancellor’s award of one third of the net profits from the cave business to
Lee. Division was mainly in proportion to surface area with some
consideration of the proportion of noteworthy sights in the two parts of the
cave. Noting that the Edwardses were conscious wrongdoers, it agreed that
restitution for unjust enrichment was appropriate, and required
disgorgement one third of the profits. On the one hand this remedy
disregards the fact that there would have been no profits at all from that one
third of the cave without the Edwardses’ efforts, but it also takes account of
the fact that the Edwardses were “wrongdoers” knowingly exploiting Lee’s
portion of the cave. But the court also did not go so far as to award Lee any
share of the profits from the related hotel business. Edwards v. Lee’s
Administrator, 96 S.W.2d 1028, 1029 (Ky. 1936). (An innocent trespasser
might be liable only for the rental value of the land, but what is the rental
value of a mouthless portion of a noteworthy cave?) In an intriguing
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concurrence, Justice Thomas wanted to treat the cave as being co-owned by
the surface owners in proportion to their ownership of the surface. What’s
the difference? For one thing, he was worried about parts of the cave being
closed off to the public, in what might be termed an anticommons. For more
on the rights and duties of co-owners among themselves, see Chapter V. Why
don’t we see more solutions based on notions of co-ownership in the area of
accession? Is some version of co-ownership of airspace in effect the result in
the airplane overflight cases—which Justice Thomas saw as supportive of
his approach?
5. Judge Logan’s dissent views Lee’s behavior as an inequitable exercise
of his technical rights. Sounding a similar note, one leading torts treatise
states that because the surface owner had no practical access to the caves,
either now or in the future, the majority decision was “dog-in-the-manger
law, and can only be characterized as . . . [a] very bad one.” W. Page Keeton
et al., Prosser and Keeton on the Law of Torts § 13 (5th ed. 1984). The
reference is to one of Aesop’s Fables, in which a dog prevents oxen from
eating hay, which the dog cannot eat himself. Should such an assertion of
rights be considered an abuse of right or extortion? See Chapter IV.
6. During and after the litigation, the effort to create a national park
around the Mammoth Cave system consumed the area, and it was one in
which Judge Marvel Mills Logan (later a Senator) was deeply involved all
along. Bruce Ziff, The Great Onyx Cases—A Micro-History, 40 N. Ky. L. Rev.
1 (2013). After the litigation over the Great Onyx Cave, its owners operated
it as an inholding within the Mammoth Cave National Park, established in
1941, much to the annoyance of Park Service officials. One reason for their
irritation was that “[s]ome private owners—and not just those with
inholdings inside the Park—set up official-looking booths along the road
outside the Park. Here they stationed ‘cappers’—solicitors in khaki uniforms
and Smokey Bear hats to direct tourists not to Mammoth Cave, but to other
commercial caves in the vicinity.” Self-help started getting out of control in
the so-called “Kentucky Cave Wars.” In 1961, the Cox estate sold the Great
Onyx Cave to the federal government and it was integrated into the park.
See Brucker & Watson, supra, at 59–60, 297.

4. ACCRETION
Nebraska v. Iowa
Supreme Court of the United States, 1892.
143 U.S. 359.

This is an original suit, brought in this court by the state of Nebraska
against the state of Iowa, the object of which is to have the boundary line
between the two states determined. Iowa was admitted into the Union in
1846, and its western boundary, as defined by the act of admission, was
the middle of the main channel of the Missouri river. Nebraska was
admitted in 1867, and its eastern boundary was likewise the middle of
the channel of the Missouri river. Between 1851 and 1877, in the vicinity
of Omaha, there were marked changes in the course of this channel, so
that in the latter year it occupied a very different bed from that through
which it flowed in the former year. Out of these changes has come this
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litigation, the respective states claiming jurisdiction over the same tract
of land. * * *
■ MR. JUSTICE BREWER, after stating the facts in the foregoing language,
delivered the opinion of the court. It is settled law that when grants of
land border on running water, and the banks are changed by that gradual
process known as “accretion,” the riparian owner’s boundary line still
remains the stream, although, during the years, by this accretion, the
actual area of his possessions may vary. In New Orleans v. United States,
35 U.S. (10 Pet.) 662, 717 (1836), this court said: “The question is well
settled at common law, that the person whose land is bounded by a
stream of water which changes its course gradually by alluvial
formations shall still hold by the same boundary, including the
accumulated soil. No other rule can be applied on just principles. Every
proprietor whose land is thus bounded is subject to loss by the same
means which may add to his territory; and, as he is without remedy for
his loss in this way, he cannot be held accountable for his gain.”
It is equally well settled that where a stream, which is a boundary,
from any cause suddenly abandons its old and seeks a new bed, such
change of channel works no change of boundary; and that the boundary
remains as it was, in the center of the old channel, although no water
may be flowing therein. This sudden and rapid change of channel is
termed, in the law, “avulsion.” In Gould on Waters, sec. 159, it is said:
“But if the change is violent and visible, and arises from a known cause,
such as a freshet, or a cut through which a new channel is formed, the
original thread of the stream continues to mark the limits of the two
estates.”
These propositions, which are universally recognized as correct
where the boundaries of private property touch on streams, are in like
manner recognized where the boundaries between states or nations are,
by prescription or treaty, found in running water. Accretion, no matter
to which side it adds ground, leaves the boundary still the center of the
channel. Avulsion has no effect on boundary, but leaves it in the center
of the old channel. * * *
The result of these authorities puts it beyond doubt that accretion
on an ordinary river would leave the boundary between two states the
varying center of the channel, and that avulsion would establish a fixed
boundary, to-wit, the center of the abandoned channel. It is contended,
however, that the doctrine of accretion has no application to the Missouri
river * * * because of the peculiar character of that stream, and of the soil
through which it flows, the course of the river being tortuous, the current
rapid, and the soil a soft, sandy loam, not protected from the action of
water either by rocks or the roots of trees; the effect being that the river
cuts away its banks, sometimes in a large body, and makes for itself a
new course, while the earth thus removed is almost simultaneously
deposited elsewhere, and new land is formed almost as rapidly as the
former bank was carried a way. * * * “The test as to what is gradual and
imperceptible in the sense of the rule is that, though the witnesses may
see from time to time that progress has been made, they could not
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perceive it while the process was going on.” [quoting Jefferis v. East
Omaha Land Co., 134 U.S. 178, 190 (1890), quoting in turn County of St.
Clair v. Lovingston, 90 U.S. (23 Wall.) 46, 68 (1874)]. * * *
But what are the facts apparent from [the] testimony? The Missouri
river is a winding stream, coursing through a valley of varying width, the
substratum of whose soil, a deposit of distant centuries, is largely of
quicksand. In building the bridge of the Union Pacific Railway Company
across the Missouri river in the vicinity of the tracts in controversy, the
builders went down to the solid rock, 65 feet below the surface, and there
found a pine log a foot and a half in diameter—of course, a deposit made
in the long ago. The current is rapid, far above the average of ordinary
rivers; and by reason of the snows in the mountains there are two wellknown rises in the volume of its waters, known as the April and June
rises. The large volume of water pouring down at the time of these rises,
with the rapidity of its current, has great and rapid action upon the loose
soil of its banks. Whenever it impinges with direct attack upon the bank
at a bend of the stream, and that bank is of the loose sand obtaining in
the valley of the Missouri, it is not strange that the abrasion and washing
away is rapid and great. Frequently, where above the loose substratum
of sand there is a deposit of comparatively solid soil, the washing out of
the underlying sand causes an instantaneous fall of quite a length and
breadth of the superstratum of soil into the river; so that it may, in one
sense of the term, be said, that the diminution of the banks is not gradual
and imperceptible, but sudden and visible. Notwithstanding this, two
things must be borne in mind, familiar to all dwellers on the banks of the
Missouri river, and disclosed by the testimony: that, while there may be
an instantaneous and obvious dropping into the river of quite a portion
of its banks, such portion is not carried down the stream as a solid and
compact mass, but disintegrates and separates into particles of earth
borne onward by the flowing water, and giving to the stream that color,
which, in the history of the country, has made it known as the “muddy”
Missouri; and also that, while the disappearance, by reason of this
process, of a mass of bank may be sudden and obvious, there is no
transfer of such a solid body of earth to the opposite shore, or anything
like an instantaneous and visible creation of a bank on that shore. The
accretion, whatever may be the fact in respect to the diminution, is
always gradual, and by the imperceptible deposit of floating particles of
earth. There is, except in such cases of avulsion as may be noticed
hereafter, in all matter of increase of bank, always a mere gradual and
imperceptible process. There is no heaping up at an instant, and while
the eye rests upon the stream, of acres or rods on the forming side of the
river. No engineering skill is sufficient to say where the earth in the bank
washed away and disintegrating into the river finds its rest and abiding
place. The falling bank has passed into the floating mass of earth and
water, and the particles of earth may rest one or fifty miles below, and
upon either shore. There is, no matter how rapid the process of
subtraction or addition, no detachment of earth from the one side and
deposit of the same upon the other. The only thing which distinguishes
this river from other streams, in the matter of accretion, is in the rapidity
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of the change, caused by the velocity of the current, and this in itself, in
the very nature of things, works no change in the principle underlying
the rule of law in respect thereto.
Our conclusions are that, notwithstanding the rapidity of the
changes in the course of the channel, and the washing from the one side
and onto the other, the law of accretion controls on the Missouri river as
elsewhere; and that not only in respect to the rights of individual
landowners, but also in respect to the boundary lines between states. The
boundary, therefore, between Iowa and Nebraska is a varying line, so far
as affected by these changes of diminution and accretion in the mere
washing of the waters of the stream.
It appears, however, from the testimony, that in 1877 the river above
Omaha, which had pursued a course in the nature of an ox-bow, suddenly
cut through the neck of the bow and made for itself a new channel. This
does not come within the law of accretion, but of that of avulsion. By this
selection of a new channel the boundary was not changed, and it
remained, as it was prior to the avulsion, the center line of the old
channel; and that, unless the waters of the river returned to their former
bed, became a fixed and unvarying boundary, no matter what might be
the changes of the river in its new channel.
We think we have, by these observations, indicated as clearly as is
possible the boundary between the two states, and upon these principles
the parties may agree to a designation of such boundary, and such
designation will pass into a final decree. If no agreement is possible, then
the court will appoint a commission to survey and report in accordance
with the views herein expressed.
Figure 2–5
Iowa-Nebraska Border

153

154

ACQUISITION AND CLAIM SCOPE

CHAPTER II

NOTES AND QUESTIONS
1. As the Court explains, accretion refers to the “gradual deposit by
water of solid material, whether mud, sand, or sediment, producing dry land
which was before covered by water”; and avulsion “is the sudden change of
the banks of a stream such as occurs when a river forms a new course by
going through a bend, the sudden abandonment by a stream of its old
channel and the creation of a new one, or a sudden washing away from one
of its banks of a considerable quantity of land and its deposit on the opposite
bank.” 3 American Law of Property § 15.26, at 855–56 (A. Casner ed., 1952).
Other terms sometimes encountered are reliction, which refers to “land that
has been covered by water, but which has been uncovered by the
imperceptible recession of the water;” and erosion, which “is the gradual and
imperceptible wearing away of land (bordering on water) by the natural
action of the elements.” Id. Two other terms that arise in this context are
riparian, which refers to “land bordering on any type of water—rivers,
streams, lakes, ponds, and arms of the ocean,” and littoral, which refers more
properly to land bordering the ocean or a major inland sea. Id.
2. Accretion, reliction, and erosion are all governed by the same rule.
Owners of riparian land that is augmented through the operation of
accretion or reliction automatically gain title to the new land. Owners of
riparian land that is diminished due to erosion automatically lose title to the
lost land. This is a rule of law, not just a rule of construction or a default rule.
Avulsion, as explained in the principal case, results in no change of boundary
lines. What do you suppose happens when the opposite of reliction occurs,
that is, when dry land is gradually inundated by a new body of standing
water?
3. Like the rule of increase, the rules of accretion and avulsion are
quite universally followed. They date from Roman law, and are apparently
followed in virtually all civil-law and common-law jurisdictions. As the
principal case suggests, they form part of the international law of boundaries
as well as the law of property. The law of accretion and avulsion featured in
a recent U.S. Supreme Court case about the possibility of judicial takings.
(See Stop the Beach Renourishment, Inc. v. Florida Department of
Environmental Protection, excerpted in Chapter X, infra.)
4. Hume, supra, mentions the rule of accretion as an example of the
principle of accession. One can see the logic of this. Deposits of sand and mud
imperceptibly added to riparian land are imagined to belong to the riparian
landowner, because the deposits are “small” and the existing riparian land
is “large,” and the deposits are directly attached to the existing land. So the
riparian landowner is regarded as the most prominent existing source of
property rights to which to assign ownership of the new deposits added by
accretion. But can Hume’s psychological theory also account for the exception
to the rule that governs avulsions? Is avulsion different because it typically
involves a change that features a clear winner and loser, whereas accretion,
erosion, and reliction have either a winner or a loser but no identifiable party
on the opposite side of the ledger?
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5. FIXTURES
A fixture is defined as “a thing which, although originally a movable
chattel, is by reason of its annexation to, or association in use with land,
regarded as part of the land.” Ray Andrews Brown, The Law of Personal
Property 698 (1955).

Strain v. Green
Supreme Court of Washington, 1946.
172 P.2d 216.

■ ROBINSON, JUSTICE. On August 7, 1943, Jacob Green agreed to sell to
William Strain his waterfront home on Mercer Island for thirty-five
thousand dollars * * * On August 20, 1943, Green and wife executed a
statutory warranty deed to Strain and wife, which they duly
acknowledged and delivered to the purchasers on August 27th, receiving
the purchase price in full. At some time thereafter, they left the premises,
taking with them, from the basement, the hot water tank and enclosed
electric heater, the Venetian blinds from the windows, certain lighting
fixtures, and three mirrors, two of which were rather firmly attached to
the walls. It was also claimed, in the ensuing lawsuit, that they
unlawfully carried away a fireplace screen, a tool house, and certain
chicken wire, with the posts which supported it. The total value of the
articles removed was alleged to be $1,105.
On November 8, 1943, Mr. Hamley, as attorney for the Strains,
demanded, in writing, that all of said property be returned to the
premises. No part of the demand being complied with, this action was
brought in March, 1944. The plaintiffs prayed for a judgment requiring
the defendants to return the property, or, in case that that could not be
done, for $1,105, and additional sums alleged to have been necessarily
expended by the plaintiffs on account of the removal from the property,
or which they would be required to expend to reinstall it.
It appears from the evidence that, when the defendants purchased
the home, they found the hot water system inadequate, and put in a
large, modern insulated tank, with an automatic electric control. When
they left the house, they disconnected that tank from the plumbing and
electric system, and reconnected the much smaller tank which was
serving the house when they bought it. This the plaintiffs found wholly
inadequate, and supplemented it, as far as, in view of war time scarcities,
they were able to do so, by buying and hooking up two large tanks, and
making certain other additions.
When the plaintiffs agreed to buy the house, and up until they had
completed the payment on the purchase price, there was a large and
beautiful crystal chandelier in the center of the dining room ceiling, and
five other matching fixtures in that room and adjoining rooms. The
distinctive feature of these articles was their ornamentation by a great
number of pendants of imported crystal glass. These fixtures the Greens
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also disconnected and took with them. Before departing, however, they
bought, and installed in place of the fixtures removed, some highly
inferior plastic imitations.
When the plaintiffs purchased the house, there was a large plate
glass mirror on one of the dining room walls. It had been installed in the
following manner: A large piece of three-eighths-inch plywood was firmly
nailed to the plastered wall, and the mirror was attached to this backing
by screws. The mirror itself was, of course, readily removed. The Greens
removed it, and left the plastered wall with the large square of plywood
in the middle of it. The mirror having been removed, the plywood had no
visible excuse for being there, and the Strains removed it. It still had
twenty-six nails in it when introduced in evidence, and holes where there
had been a dozen or so more. When the plywood was pried from the wall,
each nail brought some of the plaster with it. The mirror over the living
room fireplace was attached to the wall in the same manner, although
fewer nails were used. This mirror the Greens also removed. The mirror
in what was known as the powder room also had a plywood backing, but
there is no very convincing testimony that the plywood was nailed, or
attached, to the wall, and Mrs. Green’s testimony was to the effect that
the mirror merely rested upon a table and was held in place by a wire
which ran to a hook above it, just as pictures are hung.
As for the other articles, the Venetian blinds were of odd sizes, cut
and built especially for the windows of the house. The so-called tool house
turned out to be a child’s playhouse, and there was no evidence that
chicken wire was ever taken from the premises.
The trial court held that the automatic hot water tank was a fixture,
and must be returned. The Venetian blinds were also held to be fixtures,
and ordered returned. Certain damages were awarded with respect to
reinstallations. As the defendants have not cross-appealed, we are not
concerned with that portion of the judgment. The court, however, held
that the light fixtures and mirrors were personal property, which the
defendants had a right to remove, and it is from that holding that this
appeal is taken.
We will not undertake to write a treatise on the law of fixtures. Every
lawyer knows that cases can be found in this field that will support any
position that the facts of his particular case require him to take. As early
as 1899, the court said, in Philadelphia Mortgage & Trust Co. v. Miller,
56 P. 382 (Wash. 1899): “there is a wilderness of authority on this
question of fixtures * * * cases, * * * are so conflicting that it would be
profitless to undertake to review or harmonize them.”
Throughout the trial, the trial judge repeatedly referred to that case
as “the Miller case,” and counsel, in his opening brief, refers to it as “the
leading case in this jurisdiction.” It held that four mantels, a bathtub,
and a hot water heater connected with the plumbing were not fixtures.
Since much reliance is placed upon that decision, we will quote rather
freely from the opinion:
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Anciently, mantels were uniformly built as a part of the
house, and therefore became a fixture to the realty. * * * But
advancing mechanical science and taste have evolved an
altogether differently constructed mantel, and mantels such as
are described by the testimony in this case are now constructed
without reference to any particular house or particular
fireplace. They are what are called “stock” mantels, and are sold
separately, and made adaptive to any kind of a house. They are,
in fact, as much a separate article of merchandise as a bedstead
or a table. * * * The same advancement has been made in bath
tubs. The old-fashioned bath tub, that was sealed in and
actually made a part of the bath room, has largely given place
to the more convenient bath tub, that rests upon legs, and can
be attached to any heating system that happens to prevail in the
house where it is used. And so with heaters or boilers. In this
instance the boiler is in no way attached to the building,
excepting by its plumbing connections. It could be detached
without in any way injuring the realty; * * * . The testimony
shows that the building back of the mantels, or that portion of
it which was concealed by the mantels, was plastered and
kalsomined; that for about three years the mantels were not
fastened to the wall in any way, but supported themselves in the
position they occupied, and that, after that time, they were
fastened to the wall by screws, to render them more stable and
keep them from toppling. The boiler and bath tub were not
placed in the building for several years after the mortgage was
given.
It would seem that the court could not very well have held otherwise
than it did, without encroaching upon the province of the jury; for, it is
further said:
The question of whether or not the particular piece of
furniture or machinery is a chattel or fixture has been held by a
majority of the courts to be a mixed question of law and fact. In
this case the court instructed the jury. These instructions were
not excepted to, and must be presumed to have correctly stated
the law; and, the jury having found the facts in favor of the
respondent, we would be loath to disturb their findings, unless
we were compelled to say that, as a matter of law, the property
sued for was a part of the realty.
Respondents also strongly rely on Hall v. Law Guarantee & Trust
Society, 60 P. 643 (Wash. 1900). The first headnote to this case reads as
follows:
Gas and electric light fixtures and globes, a windmill, a hot
water tank, curtains, window and door screens, when attached
to a house, are not fixtures as between a mortgagor and a
mortgagee.
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Referring to these two cases, the first of which was decided in 1899,
and the second in 1900, respondents say, in their brief, that they “have
never been overruled in this state and are the law today.” Although they
may never have been expressly overruled, they at least have been
outmoded. We think it highly improbable that it would now be held, even
in a case between a mortgagor and a mortgagee, that a mantel, or a
bathtub, or an electric hot water heater connected with both the
plumbing and the electrical system is not a fixture. The law relating to
fixtures has slowly and gradually changed as times have changed.
Various household appliances, not formerly held to be fixtures, have
become so in this “built-in” era. But the major changes are probably the
result of an awareness of the fact that the luxuries of a given generation
become the necessities of the next. It seems highly improbable that any
present-day court would hold that a foreclosed mortgagor, on
surrendering the premises, could lawfully disconnect, and take with him,
the household bathtub. * * *
[B]oth Mr. and Mrs. Green categorically testified that they never had
any intention that the chandelier, sidelights, and mirrors should ever
become fixtures, and that they had removed them, as personal property,
from the former houses in which they had lived. Furthermore, their
testimony was in no way rebutted.
We do not wish it to be understood that we in any way question the
veracity of the respondents, but we are here considering an alleged rule
that may be involved in future cases, and, treating the matter wholly
impersonally, if a witness testifies that, when he put a chandelier in a
house, he intended to take it out if he should ever sell the house, in what
possible way can his evidence be disputed? And, passing that, by what ex
post facto system of mind reading could a purchaser determine the
vendor’s state of mind when he installed the chandelier? There is no
evidence whatever in the instant case that the respondents told the
appellants that they had ever had such an intention until after the
appellants had bought, and paid for, the house. If it held in this case that
the secret intention of the defendants is determinative of the question
whether or not the articles involved are fixtures, that holding will
encourage and invite persons less honest than the respondents to
attempt to remove from premises sold every at-all-movable article that
can be disconnected without breakage.
It has never been the law of this jurisdiction, nor, we think, of any
other, that the secret intention of the owner who affixed the disputed
article, of itself, determines whether or not it was a fixture or a mere
personal chattel.
[In] Ballard v. Alaska Theatre Co., 161 P. 478, 481 (Wash. 1916) [this
Court said]:
The intent is not to be gathered from testimony of the actual
state of the mind of the party making the annexation but is to
be inferred, when not determined by an express agreement,
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from the nature of the article affixed, the relation and situation
to the freehold of the party making the annexation, the manner
of the annexation, and the purpose for which it is made.
The case cited in the above quotation [Washington National Bank v.
Smith, 45 P. 736 (Wash. 1896)] was decided fifty years ago, in 1896.
Turning to the opinion in the case, we find the following statement, 45 P.
on page 739:
That the intention with which machinery is placed upon the
real estate is one of the elements to be taken into consideration
in determining whether or not it remains a chattel, or becomes
a part of such real estate, is conceded; but it does not follow that
such intention can be shown by testimony as to the actual state
of the mind of the person who attached the machinery to the real
estate at the time it was attached. On the contrary, his intention
must be gathered from circumstances surrounding the
transaction, and from what was said and done at the time, and
cannot be affected by his state of mind retained as a secret.
(Italics ours.)
It is also said, in Ballard v. Alaska Theatre Co., supra:
When the annexation is made by a tenant or licensee the
presumption is that he did not intend to enrich the freehold, but
intended to reserve title to the chattel annexed in himself, while
from an annexation by the owner of the property, the
presumption is the other way. [Citing cases.] It therefore often
happens that the same character of article annexed to the realty
in the same way will be held to be a trade fixture and removable
when annexed by a tenant, but real property and not removable
when annexed by the owner of the property.
The opinion in Hall v. Dare, 252 P. 926, 928 (Wash. 1927), by
reference, approves the rule laid down in Filley v. Christopher, 80 P. 834
(Wash. 1905), in which it is said:
The true criterion of a fixture is the united application of
these requisites: (1) Actual annexation to the realty, or
something appurtenant thereto; (2) application to the use or
purpose to which that part of the realty with which it is
connected is appropriated; and (3) the intention of the party
making the annexation to make a permanent accession to the
freehold.
Respondents in this case were owners when they installed the
articles in question. The presumption, then, is (as held in the last of the
quotations hitherto made from Ballard v. Alaska Theatre Co., supra) that
it was their intention to enrich the freehold. This presumption is not
overcome by evidence of secret intention, as is shown by the first of the
quotations hitherto made from the same case, and then more plainly by
the other quotation to the same effect from Washington National Bank

159

160

ACQUISITION AND CLAIM SCOPE

CHAPTER II

v. Smith. Nor is the fact that the respondents successfully removed the
articles from house to house of much, if any, probative value.
The chandelier and sidelights were actually annexed to the realty,
and, clearly, for the use or purpose of that part of the realty (the house)
with which they were connected. Their purpose, of course, was to make
it livable. The fact that such articles are universally called “light
fixtures,” is, though not determinative, some evidence that they are
fixtures. The fact that, after removing the chandelier and sidelights, the
respondents replaced them with others, amounts to an implied admission
on their part that a house without light fixtures would not be a complete
house. In our opinion, the chandelier and sidelights were fixtures in law
and in fact.
The mirrors—at least two of them—present a much closer question.
We are satisfied that there is no adequate proof that the powder room
mirror was physically annexed to the realty, and as to that mirror, which
seems to have been the most valuable of the three, we need not inquire
further. It was not a fixture. The others present a unique situation. Each
of them could be taken down from the respective walls by removing a few
screws, but in each case that would leave on the wall a large square of
plywood which could not be removed, in the one case, without damaging
the plaster, and, in the other, without leaving some damage by nail holes,
and a portion of the wall of a different shade. We have arrived at the
opinion that each of these mirrors and its plywood backing should be
regarded as one article, and that in each case that article should be
regarded as having been a portion of the house walls, and that, as such,
they went with the house to the purchasers by the warranty deed which
contained no reservations whatsoever.
Except as to the powder room mirror, the judgment, in so far as
appealed from, is reversed, and the cause remanded to the trial court for
the entry of judgment in accordance herewith.

NOTES AND QUESTIONS
1. Disputes over whether things are personal property or fixtures
arise with some regularity and in several different contexts. One context,
represented by the principal case, is when A sells real property to B, and a
dispute arises as to whether particular things associated with the property
are personal property belonging to A, or fixtures belonging to B. Another
context is when C leases an apartment from D, and a dispute arises at the
end of the lease over whether particular things C has added to the apartment
are personal property belonging to C, or fixtures belonging to the landlord D.
A third context is when E takes out a loan secured by a mortgage on real
estate with bank F, and a dispute arises over whether certain things E has
added to the property are within the scope of F’s security interest when E
defaults on the loan.
2. Although the same doctrine nominally applies in each of these
contexts, many observers believe that judges lean one way or another in close
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cases depending on the context. There is a hint of this in Strain when the
court observes that mantels, bathtubs, and water heaters would most
probably be regarded as fixtures “even in a case between a mortgagor and a
mortgagee,” suggesting that courts would be more likely to consider
something as personal property in that context. If true, do you think this is
because courts are more sympathetic to some classes of claimants
(purchasers, tenants, and borrowers) and less sympathetic to others (sellers,
landlords, lenders)? Or can the differences be explained, as the principal case
suggests, by different presumptions about the likely intentions of persons in
these different contexts?
3. Is fixtures doctrine just a default rule to be applied in determining
the intentions of the parties to a bilateral contract? If so, can it really be said
to be a doctrine about original acquisition of property rights? Or does the
doctrine have certain applications that run counter to the parties’ intentions,
making it an example of how someone—an owner of land—can acquire
objects that originally were personal property belonging to someone else, who
had no intention to make a voluntary conveyance?
4. Although Hume does not mention the law of fixtures, the doctrine
can be explained in terms of his theory of the principle of accession. In
particular, psychological perceptions seem to play a substantial role in
fixtures cases. Consider the different disposition the court reaches in Strain
with regard to the mirrors in the dining room and living room, and the mirror
in the powder room. The same intention and relationship among the parties
exists with respect to each of the mirrors. The only difference is that the
mirrors in the dining room and living room were attached to the plywood by
screws, whereas the mirror in the powder room was hung by wire from a
hook. The greater connectedness or proximity between the attached mirrors
and the real property causes the court to conclude they are fixtures, i.e., they
belong to the owner of the real property, whereas the looser connection
between the hung mirror and the realty causes the court to conclude it is
personal property.

F. ADVERSE POSSESSION
Our final illustration of the importance of possession is the law of
adverse possession. Courts have long held that when an owner sits on
her right to exclude, and the statute of limitations for challenging the
original unlawful entry expires, not only is the original owner barred
from asserting the right to exclude but a new title also springs up in the
adverse possessor. In effect, the adverse possessor becomes the new true
owner, and can now exercise the right to exclude against all the world,
including the original owner. Adverse possession applies to both real and
personal property, and we provide cases illustrating both applications. If
the owner fails to prevent someone from using the property for a
particular purpose, as opposed to possessing it, and the statute of
limitations runs, then this can give rise to a prescriptive easement. We
take up this doctrine in Chapter IX.
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Scott v. Anderson-Tully Co.
Court of Appeals of Mississippi, 2015.
154 So.3d 910.

■ BARNES, J. Herman Scott (Scott) filed suit seeking damages after
Anderson-Tully Company removed timber from a twenty-acre parcel of
land Scott claimed to own. Scott also sought to quiet and confirm title
and to enjoin Anderson-Tully from entering the land. The chancellor
dismissed Scott’s claim, finding that Anderson-Tully had acquired title
to the twenty acres through adverse possession. Scott appeals, arguing
the chancellor erred. We find no error and affirm.
In 1925, brothers Stewart Scott Jr. and Willie Scott inherited an
undivided one-half interest in a 584.6-acre tract of land in Jefferson
County, Mississippi. The brothers’ respective estates now each own the
undivided one-half-interest shares in the property (collectively referred
to as “the estate”). Scott, the plaintiff, is the administrator of Stewart
Scott Jr.’s estate.
On March 19, 2010, Scott filed suit on behalf of the estate in
Jefferson County Chancery Court, alleging that its adjacent landowner
to the east, Anderson-Tully, was trespassing on a portion of the estate’s
property. Scott sought damages for the removal of timber, and he sought
an order enjoining Anderson-Tully from entering onto or cutting and
removing timber from the property. An amended complaint sought to
quiet and confirm title. The disputed property is a somewhat triangularshaped tract of land located in the northeastern corner of Section 28,
Township 10 North, Range 1 East in Jefferson County.2 Scott claims that
the estate owns all property in Section 28, including the disputed acreage
east of the wire fence, up to the section line between Sections 28 and 30.
Anderson-Tully answered the complaint and counterclaimed to quiet
and confirm its own title. Anderson-Tully claimed that according to its
deed, it owned the disputed twenty acres in Section 28 east of the wire
fence. Alternatively, Anderson-Tully argued that it acquired title to the
property by adverse possession through its possession and use of the land
from 1969 to 2010.
A trial was held, at which Scott presented the testimony of Richard
T. Logan of Logan Engineering Company. Scott had hired Logan in 2003
to determine the estate’s acreage after Scott became concerned that he
was paying taxes on more property than the estate owned. Logan found
that the estate owned all of Section 28, including the disputed twenty
acres. Logan relied on his personal inspection of the property and a plat
prepared in 1944 by B.G. Miller, the county surveyor for Jefferson County
at that time. Miller’s plat was prepared for a timber deed from the Scotts,
2
Due to the fact that the property is situated in a non-standard township, a more
thorough description of the property would be more of a hindrance than help to the reader. For
example, Sections 28 and 30 abut each other for a short distance, and Section 29 lies below them
at an angle.
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and is the only recorded description of the Scotts’ land in evidence.
Miller’s plat reflects difficulty in surveying the area, noting that the
southern line of the Scotts’ tract “has never been accurately determined
but will not vary as much as 5 acres.” Miller found that the Scotts’
property line on the east ran along the section line between Section 28
and Section 30. He noted the wire fence on the east side of the Scotts’
property and found that the “20 1/10 [acres] outside of fence is included
in total acreage.” However, Miller also made a note on the plat, within
the twenty acres, which states that the property is “outside of fence &
may be disputed.” Logan agreed with Miller’s finding that the section
line, not the fence line, was the property’s border and that the twenty
acres belonged to the Scotts. Logan walked the disputed property and
stated that the terrain to the east of the fence was “very rough.” He found
the wire fence was never intended to establish the property’s border, but
rather was a “convenience fence,” or “tree[-]line fence,” built to contain
livestock. Although other witnesses testified to seeing blue paint along
the wire fence that was indicative of Anderson-Tully’s ownership, Logan
testified that he did not recall seeing any blue paint when he surveyed
the property. However, he also testified that he no longer had his field
notes and was relying on his memory. Logan examined Anderson-Tully’s
deed and found no conveyance of any land in Section 28 to AndersonTully.
Richard Scott, an heir of Stewart Scott Jr., lived on the Scott
property from his birth in 1938 until 1953. He testified he rebuilt the old
wire fence on the east side of the property in 1954 because it was in need
of repair. When he rebuilt the fence, he moved it a foot or two to the west,
along the tree line, because the posts had rotted and he wanted to avoid
digging new post holes. According to Richard, the fence was built to
contain livestock and was not the property’s border. After moving from
the property in 1953, he returned every week or two to visit his father.
Up until 2010, he would ride horses around the property when he visited,
and would sometimes make repairs to the fence. He never saw anyone
using the disputed twenty acres.
Anderson-Tully presented the testimony of its company surveyor
and forester, E.C. Burkhardt. Burkhardt worked for Anderson-Tully
from the early 1950s to 1981. Burkhardt testified that Anderson-Tully
came into possession of the disputed tract on February 12, 1969, though
quitclaim deed. The deed does not contain a metes-and-bounds
description or plat. According to Burkhardt, when Anderson-Tully
expressed interest in buying the Jefferson County land in 1969, no one,
including the land’s owners, knew the acreage. Burkhardt explained that
the acreage was unclear because the land in Jefferson County was some
of the first land south of Ohio to be surveyed by the United States
government in 1805. After complaints about irregularities, the
government retraced the original lines to get the correct acreage, and it
established the sectional descriptions. After this, the “southwest part of
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Mississippi more or less reverted to the metes[-]and[-]bounds system.”
But Burkhardt testified that because the section lines are irregular,
determining property lines can be difficult. So, according to Burkhardt,
when surveying in the area, the “best evidence is what you find out there
on the ground. . . . You’ve got to pay attention to the lines on the ground,
evidence of possession; and quite often that’s all you’ve really got to go by
to determine boundary lines.” Burkhardt’s 1969 survey found that the
boundary line between the Scotts’ and Anderson-Tully’s properties ran
along the wire fence, making the disputed twenty acres part of AndersonTully’s property. Burkhardt placed flags and stakes and used blue paint
to mark the boundary line along the fence. Burkhardt’s field notes
reference conversations with neighboring property owners, including a
Scott family member, none of whom objected to his placement of flags
and stakes during his survey.
Anderson-Tully admitted Burkhardt’s description, which is set out
in its deed, does not specifically mention a conveyance of any land in
Section 28—the location of the disputed property. But it argues the
property “is included in the description . . . by reference” in the “catch-all
portion of the description for the Hollywood Tract. . . .” * * *
Anderson-Tully alternatively argued that if the deed did not convey
the property, it owned the property through adverse possession. Starting
at the time of purchase in 1969, Anderson-Tully marked its perceived
boundary line along the wire fence with a particular shade of blue paint—
a practice started by the company in the 1920s. The line was repainted
in 1986 and 1998. Witnesses testified that the blue line along the fence
was visible continuously from 1969 through 2010, when Scott filed suit.
Witnesses also testified that the particular shade of blue paint was
commonly known in the community as that of Anderson-Tully. From
1969 to 2010, Anderson-Tully maintained the disputed acreage and cut
and harvested timber in 1990, 1999, and 2010. The company also issued
five hunting licenses to the property. Burkhardt testified that from 1969
until the end of his employment with Anderson-Tully in 1981, no one
objected to his survey or interfered with Anderson-Tully’s ownership or
use of the disputed tract. Burkhardt testified that if someone had
regularly crossed the blue line, he would have been notified. He was
never notified that the line had been crossed by anyone.
Wilbur Nations, upon whom much of the chancellor’s decision relied,
testified for Anderson-Tully in regard to its adverse-possession claim.
Nations was ninety years old when he testified, and “sharp as a tack,”
according to the chancellor. Nations, coincidently, was a licensed
surveyor in Alabama. Nations testified that he grew up on what he
referred to as the Hollywood tract, just east of the Scotts’ land. He lived
there from 1929 to 1942, and after that would return on weekends to visit
through the mid-1950s. According to Nations, the wire fence was
recognized by the community as the property line, and Anderson-Tully
was the owner of the property to the east of the fence. Nations testified
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that the Scotts had never used the disputed tract. His family, however,
had used the Hollywood tract, including the disputed twenty acres, to run
cattle, and they had cut timber on it. Nations recalled that as late as
1993, the Scotts cut timber up to and west of the fence line, but they never
cut east of the fence line. He saw blue paint marking the property’s
boundary along the fence in 1980 and 1985, and again three weeks before
trial. He recognized the paint color as that used by Anderson-Tully to
mark its borders.
In 1982, Nations joined the Linwood Hunting Club, which leased
hunting land from Anderson-Tully beginning in 1972. Nations was
present on the property yearly during hunting season (November–
January) and throughout the year on the weekends working on roads and
deer stands. He testified that the hunting-club members recognized the
fence as the boundary line and were aware of the blue paint used by
Anderson-Tully to mark its property’s borders. From 1995 to 2007,
Linwood also leased a portion of the Scotts’ property. In 2007, Scott
informed Linwood that he would not renew the lease for the 2007–2008
hunting season. A dispute arose between a Linwood member and Scott
as to the ownership of the twenty-acre tract to the east of the fence line.
Subsequently, in December 2008, Anderson-Tully’s attorney sent Scott a
letter stating Anderson-Tully was the owner of the disputed tract. Scott
consulted an attorney in 2009, but no legal action was taken at that time.
Anderson-Tully continued to treat the land as its own, and harvested
timber there in early 2010. Scott approached a logger who was on the
disputed tract and told him to stop harvesting the timber on the land.
The logger replied that he would need something in writing to prove
Anderson-Tully was not the owner and then continued harvesting. This
led to Scott’s complaint filed on March 19, 2010.
After reviewing the parties’ property descriptions, the chancellor
concluded that neither “accurately describe[s] the disputed tract to any
certainty so as to read the various descriptions and know which party is
the record title owner of the property.” However, the chancellor found
that “the evidence overwhelmingly support[ed]” a finding of adverse
possession in favor of Anderson-Tully. * * *
This Court “must defer to a chancery court’s findings of fact unless
they are manifestly wrong or clearly erroneous.” Double J Farmlands Inc.
v. Paradise Baptist Church, 999 So.2d 826, 829 (¶ 13) (Miss. 2008). * * *
Scott argues Anderson-Tully presented insufficient evidence to
prove a claim of adverse possession. Mississippi Code Annotated section
15–1–13(1) (Rev. 2012) states:
Ten (10) years’ actual adverse possession by any person
claiming to be the owner for that time of any land,
uninterruptedly continued for ten (10) years by occupancy,
descent, conveyance, or otherwise, in whatever way such
occupancy may have commenced or continued, shall vest in
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every actual occupant or possessor of such land a full and
complete title[.]
“[F]or possession to be adverse[,] it must be (1) under claim of ownership;
(2) actual or hostile; (3) open, notorious, and visible; (4) continuous and
uninterrupted for a period of ten years; (5) exclusive; and (6) peaceful.”
Blackburn v. Wong, 904 So.2d 134, 136 (¶ 15) (Miss.2004) (citing
Thornhill v. Caroline Hunt Trust Estate, 594 So.2d 1150, 1152–53
(Miss.1992)). The claimant must prove each element by clear and
convincing evidence. Id.
1.

Claim of Ownership

To stake a claim of ownership, the possessor must “fly [his] flag over
the property” in such a way as to put the actual owner on notice that the
property is “being held under an adverse claim of ownership.” Apperson
v. White, 950 So.2d 1113, 1117 (¶ 7) (Miss. Ct. App. 2007) (citing Walker
v. Murphree, 722 So.2d 1277, 1281 (¶ 16) (Miss. Ct. App. 1998)). The
quality, not the quantity, of acts must be considered. Id. at (¶ 8). “The
mere presence of a fence, without more, [is not] sufficient to sustain a
claim of adverse possession.” Double J, 999 So.2d at 829.
After purchasing the Jefferson County property in 1969, AndersonTully marked its borders with its recognizable company blue paint. The
blue paint ran along the wire fence erected by the Scott family and
included the disputed twenty acres in Section 28. Multiple witnesses saw
the paint lines between 1969 and 2010, and knew the lines marked the
boundary of Anderson-Tully’s property. Thomas Middleton, a forester,
performed a timber cruise at Scott’s request in 2010 to establish damages
for Anderson-Tully’s removal of trees from the disputed acreage. He
testified that the fence line was “distinctly painted” with blue paint. The
blue paint was two different shades, indicating to him that the line had
been repainted at some point. He was familiar with the blue boundary
lines in the area, and he knew that the paint color was the one used by
Anderson-Tully to mark its property lines. Anderson-Tully’s company
records show that it painted the blue line in 1969, and repainted it in
1986 and 1998. Anderson-Tully cut and harvested timber in 1990, 1999,
and 2010. It also conducted timber-stand improvements to clear the land
of unwanted trees, and granted five hunting licenses to the property. The
hunting licenses contained maps, which described the disputed twenty
acres as part of the lease.
Scott asserts that regardless of Anderson-Tully’s actions, the estate
has a possessory claim because he began paying property taxes on the
disputed tract in 1993. The chancellor found Scott presented insufficient
evidence to support his claim that he paid taxes on the disputed property.
Regardless, the payment of taxes alone “is not dispositive of the claim of
ownership.” Nosser v. Buford, 852 So.2d 57, 61 (¶ 17) (Miss. Ct. App.
2002). Thus, we cannot find the chancellor erred in finding no merit to
Scott’s argument. We find the evidence sufficient to support the
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chancellor’s finding that Anderson-Tully staked an ownership claim to
the property from 1969 to 2010.
2.

Actual or Hostile

“Possession is hostile and adverse when the adverse possessor
intends to claim title notwithstanding that the claim is made under a
mistaken belief that the land is within the calls of the possessor’s deed.”
Wicker v. Harvey, 937 So.2d 983, 994 (¶ 34) (Miss. Ct. App. 2006) (citing
Alexander v. Hyland, 58 So.2d 826, 829 (Miss. 1952)). The adverse
possessor must possess the property without the owner’s permission,
because permission defeats any claim of adverse possession.
Anderson-Tully marked, managed, harvested timber, and issued
hunting licenses on the disputed property from 1969 to 2010. AndersonTully did not seek anyone’s permission to use the property. Nations
testified that everyone, including the Scotts, treated the wire fence as the
dividing line between the properties as early as the 1930s. He recalled
that as late as 1993, the Scotts cut timber only to the west of the fence
line, but not to its east. The testimony established that after 1969, only
Anderson-Tully used the disputed property.
Scott argues Anderson-Tully did not actually or hostilely possess the
property because it did not care for or improve the land on a regular basis.
“As a general rule, either actual or constructive occupation, cultivation
or residence or use is necessary to constitute adverse possession.” Kayser
v. Dixon, 309 So.2d 526, 528–29 (Miss. 1975). However, “[p]ossessory acts
necessary to establish a claim of adverse possession may vary with the
characteristics of the land, and adverse possession of ‘wild’ or
unimproved lands may be established by evidence of acts that would be
wholly insufficient in the case of improved or developed lands.” Apperson,
950 So.2d at 1117 (internal quotation marks and citation omitted). The
property in question is undisputedly wild or unimproved land. Thus, “the
quantum of proof necessary . . . to establish adverse possession over the
disputed parcel is measurably lower than had the property been
improved or developed.” Id. “Possession of such [undeveloped] property
may be established by a continued claim evidenced by public acts of
ownership.” Kayser, 309 So.2d at 529. Anderson-Tully marked the fence
line with blue paint in 1969, 1986, and 1998. It cut and harvested timber
in 1990, 1999, and 2010. It performed timber-stand improvements, and
it issued five hunting licenses. We find the chancellor had substantial
support in the evidence to find that these acts were public acts of
ownership sufficient to establish an actual or hostile claim of ownership.
3.

Open, Notorious, and Visible

For possession to be open, notorious, and visible, the possessor “must
unfurl his flag on the land, and keep it flying, so that the actual owner
may see, and if he will, that an enemy has invaded his domains, and
planted the standard of conquest.” Roberts v. Young’s Creek Inv. Inc.,
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118 So.3d 665, 670 (Miss.Ct.App.2013) (quoting Wicker, 937 So.2d at
994).
The chancellor found Anderson-Tully openly and notoriously
possessed the land from 1969, when it painted its boundary lines blue,
until 2010, when Scott filed suit. The possession was visible, as evidenced
by eyewitnesses who saw the blue paint along the fence line between
1969 and 2010. The possession was also notorious, as the fence and blue
paint were recognized in the community as the dividing line between the
properties. In addition to marking its borders with blue paint, AndersonTully cut and harvested timber, performed timber-stand improvements,
and issued hunting licenses on the property. All of which were open,
notorious, and visible to the public. Glynn Brown, Anderson-Tully’s
regional manager over land in Jefferson County, testified that in 1990
and 1999, when timber was cut, Anderson-Tully accessed the disputed
property through the Scotts’ property. Each time, the timber-cutting
process took approximately a month. No one objected to their entering or
cutting timber on the property. Nations testified that when loggers came
onto the property, he could hear the timber being cut “a half a mile” away.
This evidence supports the chancellor’s finding that Anderson-Tully’s use
was open, notorious, and visible.
4.

Continuous and Uninterrupted for a Period of Ten Years

Adverse possession requires continuous and uninterrupted
possession of a disputed property for at least ten years. Miss. Code Ann.
§ 15–1–13(1). Even if a party is mistaken as to the calls of his deed, “if he
has occupied the land for the statutory period under the claim that it was
his own and was embraced within the calls of his deed, he is entitled to
recover on the ground of adverse possession[.]” Pittman v. Simmons, 408
So.2d 1384, 1386 (Miss. 1982) (quoting Alexander, 58 So.2d at 829).
Anderson-Tully’s possession began upon issuance of its deed in 1969.
After marking its perceived boundary lines with blue paint, it proceeded
to maintain the property, harvest timber, and issue hunting licenses.
Nations testified that everyone, including the Scotts, treated the fence as
the dividing line and that the Scotts never used the property east of the
fence. Burkhardt testified that during his employment with AndersonTully from 1969 to 1981, he was never notified that anyone other than
Anderson-Tully crossed the blue line.
Scott argues the possession was not continuous and uninterrupted
because he disputed Anderson-Tully’s possession in 2003. The chancellor
recognized Scott’s objection in 2003. The chancellor also noted that at
some point, Scott painted an orange line along the fence line, although it
was unclear when this was done. Finally, the chancellor found Scott
made an indirect claim of ownership in 2007, when he cancelled the
Linwood Hunting Club lease. However, the chancellor found these
actions of no consequence, as Anderson-Tully’s adverse-possession claim
had ripened before Scott made the first objection in 2003. The evidence
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supports the chancellor’s finding that Anderson-Tully’s possession was
continuous and uninterrupted for ten years.
5.

Exclusive

“Exclusive possession means that the possessor ‘evinces an intention
to possess and hold land to the exclusion of, and in opposition to, the
claims of all others, and the claimant’s conduct must afford an
unequivocal indication that he is exercising the dominion of a sole
owner.’ ” Roberts, 118 So.3d at 671 (quoting Wicker, 937 So.2d at 995).
Exclusive possession “does not mean that no one else can use the
property.” Id. (citing Apperson, 950 So.2d at 1119).
No testimony was presented that the Scotts or anyone other than
Anderson-Tully used the property on the east side of the fence after 1969.
Scott argues Anderson-Tully “allowed the Scott [family] to lease the
disputed 20 acres to [the Linwood Hunting Club].” However, no evidence
was presented to support this argument. To the contrary, Anderson-Tully
maintained that it leased the twenty acres to the hunting club, and it
provided evidence of contracts with plats attached that included the
twenty acres. Nations maintained that the Scotts only used the property
to the west of the fence line; and Burkhardt testified he would have been
notified if anyone had regularly crossed the blue line onto the twenty
acres during his employment at Anderson-Tully. No one did. Thus, the
evidence supports the chancellor’s finding that the possession for the
statutory ten-year period was exclusive.
6.

Peaceful

An adverse possessor’s use of a claimed property must be peaceful.
Miss. Code Ann. § 15–1–13(1). “[E]xpected disputes associated with the
use or ownership of the property are not indicative of the possession not
being peaceful.” Roberts, 118 So.3d at 671. Burkhardt testified that from
1969 to 1981, no one objected to his survey or interfered with AndersonTully’s ownership or use of the disputed tract. Scott argues AndersonTully’s possession was not peaceful because it acted without consent in
removing the timber. However, as stated, the first time Scott disputed
Anderson-Tully’s use of the land was in 2003, well after Anderson-Tully’s
adverse-possession claim had ripened. Thus, we find sufficient evidence
in the record to support the chancellor’s finding that Anderson-Tully’s
possession was peaceful. * * *
Anderson-Tully openly and notoriously possessed the disputed
twenty-acre tract in Jefferson County from 1969 until Scott’s complaint
was filed in 2010. It marked its perceived boundary line with blue paint
when it purchased the property in 1969, and repainted the boundary line
in 1986 and 1998. It managed timber uninterruptedly from 1969 to 2010
and harvested timber in 1990, 1999, and 2010. No testimony was
presented that the Scotts or anyone else used the disputed property after
1969. We find substantial evidence in the record to support the
chancellor’s finding that Anderson-Tully proved adverse possession by
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clear and convincing evidence. Therefore, we find the chancellor did not
abuse his discretion and affirm.

NOTES AND QUESTIONS
1. The doctrine of adverse possession evolved from judicial decisions
resolving disputes over the application of the statute of limitations for
recovery of possession of property. Assume the true owner of property (TO)
is for some reason out of possession. She is, say, an absentee owner of land
holding it for speculation, or has lost some personal property. Meanwhile,
someone else, say a squatter or a finder or other type of adverse possessor
(AP), has come into possession of the property. The TO has various causes of
action allowing her to recover possession of property from an AP, such as
ejectment in the case of land and replevin in the case of personal property.
See Chapter IV. But she cannot wait forever to bring such an action. The
legislature (Parliament in England or the legislatures of the American
states) typically will have enacted statutes of limitations that bar the
bringing of such actions after a certain number of years have passed. The
time for bringing an action to recover possession of real property varies
widely from state to state, from a low of five years to a high of 40 years. See
Joseph William Singer, Introduction to Property § 4.2.6 (2001). The time
period for bringing an action in replevin to recover personal property is
typically shorter (most commonly three to five years).
2. Of all the “adjectival” requirements for adverse possession—actual,
exclusive, open and notorious, continuous, and adverse under a claim of
right—which ones are at issue in Scott v. Anderson-Tully Co.? Courts often
offer variations on the list of adjectival factors, and the list the court provides
here is a little unconventional in adding a requirement that the possession
be “peaceable” to the list. Does this add anything over and above the other
factors? Whatever the exact list of factors one chooses, it can safely be said
that the courts seek to assure themselves that the adverse possessor is acting
as an owner would.
3. The “open and notorious” requirement of adverse possession (along
with the actual, continuous, and exclusive elements) is generally thought to
provide notice to the true owner that someone else is claiming the property.
The testimony in the principal case establishes that the much-discussed
fence was erected by the Scotts, not by the Anderson-Tully Company. Should
a party like Anderson-Tully be able to claim that it has provided notice to
the true owner by painting a blue mark—presumably on “its” side—along
the fence erected by the true owners some year’s earlier for the purpose of
containing grazing cattle? Is there any testimony that the Scotts were aware
of the blue mark or knew of its significance?
4. Should cutting timber during three years (out of the statutory 10)
and allowing various parties to hunt on the land qualify as “actual”
possession? A recent Kentucky case, Moore v. Stills, 307 S.W. 2d 71 (2010),
concludes that recreational activities like hunting, fishing, and driving over
the land in all-terrain vehicles do not qualify as “actual possession.” The
court was fortified in this conclusion by a recent Kentucky statute, similar
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to statutes passed in many other states, that provides “[n]o action for the
recovery of real property . . . by adverse possession[ ] may be brought by any
person whose claim is based on use solely for recreational purposes.” Id. at
80, quoting KRS 411.190(8). These statutes are designed to reduce fears of
property owners that they may lose their property by giving permission to
hunters and other recreational users to use their land. Is the Mississippi
court here bucking the tide by relying on recreational uses to establish
“actual use” by the Anderson-Tully Company?
5. Boundary disputes are a mainstay of adverse possession litigation.
In some states, an alternative doctrine, usually called agreed boundaries, is
available to resolve such disputes. As stated by a California decision:
[T]he bases for this doctrine are that when there is uncertainty as
to the true boundary between coterminous owners, such owners
may, expressly or by implication, fix a boundary line by a fence or
otherwise. Acceptance or acquiescence in the line so fixed for a
period equal to that prescribed in the applicable statute of
limitation . . . establishes the agreed boundary as the actual
boundary. The object of this rule is to secure repose, to prevent
strife and disputes concerning boundaries and make titles
permanent and stable.
Finley v. Yuba County Water District, 99 Cal. App. 3d 691, 699 (1979).
Agreed boundaries rests on a state of mind roughly the opposite of adverse
possession. Adverse possession requires that the AP has proceeded without
the permission of the TO. Agreed boundaries applies when the AP has acted
with the permission—at least tacitly—of the TO. One would think that the
doctrines are mutually exclusive, but there are any number of cases where
APs have invoked both in the alternative. Which doctrine should be preferred
as a basis for resolving boundary disputes? How would the principal case be
decided under agreed boundaries?
6. Surveying mistakes can lead to claims of adverse possession, as we
will see in Howard v. Kunto, infra. Adverse possession often steps in where
other systems of establishing ownership are treated as inadequate. Notice
that in Scott, the area in question was in the U.S. Rectangular Survey, but
because of difficult terrain had in effect reverted to metes and bounds
(description in terms of lengths, directions, and monuments, see Chapter
VIII). Moreover, the company’s deed referred to the parcel by name, without
even attempting a metes and bounds description. Should this make adverse
possession harder or easier to claim? For a dramatic example of conflict
between land records and adverse possession, see Mugaas v. Smith,
excerpted in Chapter VIII.
7. The court here requires that the AP evince a “claim of ownership.”
Other states require either a “claim of right” or, sometimes, “color of title.”
“Claim of right” means, roughly, an intent to possess something as one’s own.
“Color of title” exists when a person has some document—usually a deed,
will, or judicial decree—that purports to convey title but does not in fact do
so because of some legal defect (e.g., the grantor did not own the land, or the
instrument was improperly executed). A few states require “color of title” as
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an element of adverse possession, but most do not. Still, an adverse possessor
with color of title has certain legal advantages. In some states the statute of
limitations, which sets the requisite period of adverse possession, is shorter
for possessors with color of title. In nearly all states, either by statute or
under well-established doctrine, one who actually possesses part of a parcel
of land under an instrument giving color of title to the whole parcel is deemed
to “constructively possess” the whole. So actual adverse possession of part of
the parcel described in a defective deed may give rise to constructive adverse
possession of the whole parcel.

PURPOSES OF ADVERSE POSSESSION
Why do we permit longstanding adverse possession of property to
ripen into a new title good against all the world, including the former
owner? The general reasons for having a statute of limitations do not
answer this question. There are, to be sure, justifications for having
statutes of limitations. As time passes, witnesses die, memories fade, and
evidence gets lost or destroyed. The costs of proving or disproving claims
invariably increase over time. When these costs get too large, it is unfair
to subject defendants to the risk of having to disprove them, and unduly
burdensome to force courts to sort them out. But these costs could be
avoided simply by interpreting the statute of limitations for actions to
recover property to mean that the plaintiff cannot rely on events that
happened before the period prescribed by the statute. Suppose the
statute of limitations is ten years and the defendant constructed a
building on plaintiff’s land fifteen years ago. We could interpret the
statute to mean that the plaintiff cannot allege or prove events occurring
more than ten years ago, such as the original construction of the building.
But this would not bar the plaintiff from proving that the building now
sits on his land, that it is presently depriving him of possession, and that
it should be torn down so as to permit him to recover possession. Such an
interpretation would avoid any danger of having to rely on lost evidence
or to call witnesses whose memories have faded. In order to justify the
doctrine of adverse possession—which treats the passage of the statute
not just as a rule that cuts off old claims but as an event that in effect
transfers ownership to the adverse possessor—we need some other
reason or rationale.
Perhaps the most commonly cited rationale is couched in terms of
the reliance interests that the possessor may have developed through
longstanding possession of the property. Holmes expressed the idea in
typically colorful fashion: “[M]an, like a tree in the cleft of a rock,
gradually shapes his roots to his surroundings, and when the roots have
grown up to a certain size, can’t be displaced without cutting at his life.”
Letter from Oliver Wendell Holmes to William James (Apr. 1, 1907), in
The Mind and Faith of Justice Holmes: His Speeches, Essays, Letters
and Judicial Opinions 417, 417–18 (Max Lerner ed., 1943). Modern
commentators have recast the argument in terms of loss aversion or the
endowment effect. Psychological studies show that people tend to
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experience losses more acutely than foregone gains. In other words,
losing something one already has is relatively more painful than not
getting something one does not yet have. If the AP is the person who “has”
the property—which makes sense given that the AP is the one in
possession—then taking it from the AP may be more demoralizing to the
AP than denying it to the TO would be demoralizing to the TO. See
Jeffrey Evans Stake, The Uneasy Case for Adverse Possession, 89 Geo.
L.J. 2419, 2459–71 (2001). An alternative way to make the point is that
the AP may have more of her “personhood” wrapped up in the property
than the TO. For the AP, the dispute involves some “thing” which the AP
possesses; for the TO, what is at issue is more in the nature of a fungible
asset interchangeable with other assets. See Margaret Jane Radin, Time,
Possession, and Alienation, 64 Wash. U. L.Q. 739, 748 n.26 (1986).
Another longstanding rationale claims that adverse possession is a
penalty designed to discourage TOs from “sleeping on their rights.” This
has been criticized as privileging active exploitation of land and resources
and discouraging passive, preservationist uses. See John C. Sprankling,
An Environmental Critique of Adverse Possession, 79 Cornell L. Rev. 816
(1994). But if we recast the point in terms of the gatekeeper idea perhaps
it avoids this criticism. Private property can be seen as a system that
delegates managerial authority over resources to private individuals who
act as gatekeepers. If the gatekeeper falls down on the job, the resource
may not be protected against abuse. Indeed, if the resource is a forest or
a wetland, a sleeping gatekeeper may result in the resource being looted
as an open access commons. Adverse possession can be seen from this
perspective as a device for firing gatekeepers guilty of nonfeasance and
replacing them with persons who have shown a greater aptitude and
eagerness to play the gatekeeper role.
A third rationale is that adverse possession reduces the transaction
costs of determining title to assets that last for a long time (like land).
Over time, various potential claims to assets can accumulate: Perhaps
the property was mortgaged at various times and it is unclear whether
those security interests were released; perhaps a married couple owned
the property and it is unclear whether both spouses released their claims;
perhaps taxes due on the property were not paid in a given year. If all
these claims had to be investigated, no matter how old they might be, the
costs of establishing clear title to durable assets would be very large—
large enough that they could impair the effective functioning of markets
for durable assets. By systematically eliminating these old claims, like a
broom that sweeps away old cobwebs, adverse possession reduces the
costs of engaging in these transactions, and hence enhances the efficiency
of property markets. Sometimes it is said that marketable title acts are
equally or more effective in eliminating these old claims. See Stake,
supra, at 2443–44. These statutes apply a conclusive presumption that
claims not (re)recorded within a certain period of time (e.g., 40 years) can
be disregarded in establishing title to property. But marketable title acts
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can be regarded as a version of adverse possession law—a version with a
longer statute of limitations and fewer additional elements. See Herbert
Hovenkamp & Sheldon F. Kurtz, The Law of Property § 14.7, at 523–24
(5th ed. 2001). So the existence of these statutes only confirms the need
for some mechanism like adverse possession to clear away old claims to
property. For more on marketable title acts and land records generally,
see Chapter VIII.

ADVERSE POSSESSION AGAINST THE GOVERNMENT
At common law one could not obtain title by adverse possession
against the crown. This was pursuant to the maxim, nullum tempus
occurrit regi (“no time runs against the king”). As Blackstone explained,
the law presumes “the king is always busied for the public good, and
therefore has not leisure to assert his right within the times limited to
subjects.” 1 Blackstone, Commentaries *240. This assumption carried
over to the United States, with the people’s elected representatives now
enjoying the presumption formerly accorded the king. See, e.g., United
States v. Thompson, 98 U.S. 486 (1878); United States v. Hoar, 26 F. Cas.
329 (C.C. Mass. 1821) (Story, J.). The courts concluded that “[i]n a
representative government, where the people do not and cannot act in a
body, where their power is delegated to others, and must of necessity be
exercised by them, if exercised at all, the reason for applying these
principles is equally cogent.” Thompson, 98 U.S. at 489.
The presumption that adverse possession does not apply to the
government took on special significance during the settlement of the
United States, given the widespread practice of squatting on the federal
public lands, described earlier in this Chapter. Since the courts would not
permit adverse possession as a matter of common law, this meant that
Congress could determine, in its discretion, the terms and conditions for
permitting squatters to obtain title to public land. Congress, through the
preemption acts, generally treated the squatters more generously than
they would have been treated under the law of adverse possession—but
this judgment was for Congress to make. The common-law rule takes on
special importance today, given the federal government’s retention of
millions of acres of National Parks, National Forests, Wilderness Areas,
and other uninhabited lands. If adverse possession could be claimed
against the federal government, these lands could be at risk, given the
very high monitoring costs that would be involved. See Round Table
Discussion, Time, Property Rights, and the Common Law, 64 Wash. U.
L.Q. 793, 832–33 (1986) (comments of Robert Ellickson). The
presumption that adverse possession does not apply against the
government has been retained in some states, modified in others with
longer statutes of limitations against the government than against
private owners, and has been abolished in still others. See William C.
Marra, Adverse Possession, Takings, and the State, 89 U. Det. Mercy L.
Rev. 1 (2011).

SECTION F

ADVERSE POSSESSION

Carpenter v. Ruperto
Supreme Court of Iowa, 1982.
315 N.W.2d 782.

■ MCCORMICK, JUSTICE. Plaintiff Virginia Carpenter appeals from an
adverse decree in her action to quiet title to land adjacent to her
residential premises based on a theory of adverse possession. * * * We
affirm[.] * * *
Plaintiff and her husband moved in 1951 to a home which they
purchased in southeast Des Moines. Plaintiff’s husband subsequently
died, but plaintiff has lived on the premises continuously. Her lot has a
frontage of 40 feet and is 125 feet long. * * *
A larger undeveloped lot bounded plaintiff’s property to the north.
***
Defendants and their predecessors have held record title to this lot
at all material times.
The property which plaintiff claims to have acquired by adverse
possession is the south 60 feet of defendants’ lot. Thus, the property in
dispute is a 60 by 125 foot parcel adjacent to the north boundary of
plaintiff’s lot.
When plaintiff and her husband moved into their home in July 1951,
the lot north of their property was a cornfield. Although plaintiff was not
certain of the location of the northern boundary of her lot, she knew her
lot’s dimensions, and she knew it did not include the cornfield. In 1952
the corn was not planted as far south on the adjacent lot. Concerned
about rats and the threat of fire, and desiring additional yard for their
children, plaintiff and her husband cleared several feet of the property to
the north, graded it, and planted grass seed on it. Since that time plaintiff
has used the land as an extension of her yard. She planted peony bushes
on it during the 1950’s, installed a propane tank on it approximately 30
feet north of her lot in 1964, constructed a dirt bank on the city right of
way to divert water from that parcel in 1965, and put in a driveway
infringing five feet onto the land in 1975.
The remainder of defendants’ lot was planted in corn until
approximately 1957. The lot was owned by Abraham and Beverly
Rosenfeld from July 1960 until February 1978. During that period the
only use Rosenfelds made of the property was to store junk and debris on
it. Except for the strip used by plaintiff, the lot was overgrown with brush
and weeds. The Rosenfelds paid all taxes and special assessments on the
property. Plaintiff and her husband at one time obtained the Rosenfelds’
permission to keep a horse on the lot. On one occasion in the 1960’s
plaintiff examined the plat of defendants’ lot in the courthouse to see if it
ran all the way to a street to the north.
When defendant McCormick purchased his interest in the lot in
1978, he was aware of the possibility of a boundary dispute because of
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the location of plaintiff’s propane tank and driveway. He and the other
defendants were unsuccessful in their efforts to settle the dispute with
plaintiff, who subsequently brought this action.
In seeking to establish her ownership of the disputed parcel, plaintiff
alleged she had “for more than thirty (30) years last past been in open,
exclusive, hostile, adverse and actual possession under claim of right.”
The trial court held in part that she did not establish her possession was
under a claim of right. The court reasoned that a claim of right must be
made in good faith and that plaintiff was not in good faith because she
knew someone else had title to the land. Although the court found
plaintiff had not proved her claim of adverse possession, it ordered
defendants to “do equity” by deeding to her the strip of land her driveway
was on and to pay the costs of moving the propane tank to her lot. * * *
The doctrine of adverse possession is based on the ten-year statute
of limitations for recovery of real property in section 614.1(5), The Code.
One claiming title by adverse possession must establish hostile, actual,
open, exclusive and continuous possession, under a claim of right or color
of title, for at least ten years, by clear and positive proof. Because the law
presumes possession under regular title, the doctrine is strictly
construed. These and other governing principles are explained in I–80
Associates, Inc. v. Chicago, Rock Island and Pacific Railroad, 224 N.W.2d
8, 10–11 (Iowa 1974).
As permitted, plaintiff relied on claim of right rather than color of
title. In contending the trial court erred in finding she failed in her proof
of this element, she attacks the viability of the principal case relied on by
the trial court, Goulding v. Shonquist, 141 N.W. 24 (Iowa 1913). Its facts
are analogous to those here.
In Goulding the individual also cleared land adjacent to his house.
The land was overrun with brush and willows and was frequented by
hunters. After clearing it, the individual used the land as a pasture and
garden. In finding he did not establish good faith claim of right, the court
said:
When he moved into his present property, the lands in question
were objectionable because they were frequented by hunters,
and for that reason he and his wife thought they ought to clear
them up. He says he supposed they were part of the old river
bed or waste land upon which anyone could enter. No other facts
are offered by defendant as a reason for entering into the
possession of the land at that time. Whether the title to the land
was in the state or some other person, the defendant knew that
he had no title and that he had no claim of title, and no right
whatever to enter into the possession, and his possession was
not in good faith for that reason.
141 N.W. at 25. The court quoted a statement from Litchfield v. Sewell,
66 N.W. 104, 106 (Iowa 1896), * * * “that there can be no such thing as
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adverse possession where the party knows he has no title, and that,
under the law, he can acquire none by his occupation.”
Plaintiff argues that it is inconsistent to say ownership can be
acquired by claim of right as an alternative to color of title and at the
same time say ownership cannot be acquired by a person who knows he
does not have title. She also argues that the good faith requirement was
eliminated by the court decision in I–80 Associates, Inc. Although we
agree it is an overstatement to say ownership cannot be acquired by a
person who knows he does not have title, plaintiff is incorrect in her
argument that good faith is not an essential component of claim of right.
Moreover, we agree with the trial court that plaintiff did not prove this
element of her adverse possession claim.
The overbreadth of the statement that title cannot be obtained
through adverse possession by one who knows he has no title is
demonstrated in Litchfield, Goulding and subsequent decisions. In
Litchfield the court rejected the adverse possession claim of a person in
possession of land under a quitclaim deed from a squatter. In finding an
absence of good faith, the court noted the adverse possession doctrine
“has no application to one who actually knows that he has no claim, or
title, or right to a title.” 66 N.W. at 106. Under this holding a mere
squatter or one who claims under a squatter cannot have a good faith
claim of right to the property, but mere knowledge by the person that he
has no title is not preclusive. A claim of right by a squatter is a false
claim. To permit a squatter to assert a claim of right would put a
premium on dishonesty. See 4 H. Tiffany, Real Property § 1147 at 792
(3d ed. 1975). One of the main purposes of the claim of right requirement
is “to bar mere squatters from the benefits of adverse possession.” 7 R.
Powell, Real Property ¶ 1015 (Rohan ed. 1981).
As in Litchfield, the possessor in Goulding not only knew that he had
no title but that he had no claim of title or any right to enter into
possession of the property. He was a mere squatter.
Knowledge of a defect in title is not alone sufficient to preclude proof
of good faith:
One is not deprived of the benefit of the statute of limitations
merely because his claim of right is unenforceable or his title is
known to be defective. The doctrine of adverse possession
presupposes a defective title. It is not based on, but is hostile to,
the true title. If the statute were to run only in favor of a valid
title, it would serve no purpose. The holder of such a title has no
need to invoke the statute. Where bad faith is held to negative
an alleged claim of right, it is only another way of saying that
such claim has been disproved.
Creel v. Hammans, 13 N.W.2d 305, 307 (Iowa 1944).
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Nevertheless, when knowledge of lack of title is accompanied by
knowledge of no basis for claiming an interest in the property, a good
faith claim of right cannot be established. * * *
We believe plaintiff failed to prove a good faith claim of right in the
present case. She knew her lot did not include the cornfield north of it.
She knew someone else had title to it and she had no interest in it or
claim to it. This is not a case of confusion or mistake. At the time she
entered possession of the disputed land, plaintiff knew she had no legal
right to do so. To say that one can acquire a claim of right by merely
entering possession would recognize squatter’s rights. Possession for the
statutory period cannot be bootstrapped into a basis for claiming a right
to possession.
We hold that the trial court was right in rejecting plaintiff’s claim.
***
Figure 2–6
Land at Issue in Carpenter v. Ruperto, June 2006

(Note that the land is now surrounded by a fence.)

NOTES AND QUESTIONS
1. Probably the most contentious issue in the law of adverse
possession is what it means to say that the AP’s possession must be adverse
under a claim of right. (Sometimes courts say “hostile under a claim of right”
or just “adverse” or “hostile,” and in Scott, supra, the court couches it as a
“claim of ownership.”) Commentators generally distinguish three positions:
(1) Adverse under a claim of right means that the AP subjectively (but
mistakenly) believes he is legally entitled to possession of the property, i.e.,
the AP is acting in good faith. (2) Adverse under a claim of right means that
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the AP subjectively believes he is not legally entitled to possession of the
property, i.e., the AP is acting in bad faith. (3) The AP’s subjective state of
mind is irrelevant; all that matters is that the AP has not been given
permission by the TO to use the property. The rule (our (2)) requiring bad
faith has been called the “Maine Rule,” after the convoluted decision in
Preble v. Maine Cent. R. Co., 27 A. 149 (Me. 1893). It has always been at best
the minority rule; indeed, legislation in Maine precludes it. See Maine Rev.
Stat. § 810–A. Most commentators favor the so-called Connecticut Rule (our
(3)), which makes state of mind irrelevant. But disagreement abounds as to
whether good faith should be required or all that is required is lack of
permission. That adverse possession comes up in squatting, color of title, and
boundary mistake cases, has led courts to equivocate and confuse the issue.
See, e.g., Lee Anne Fennell, Efficient Trespass: The Case for Bad Faith
Adverse Possession, 100 Nw. U. L. Rev. 1037 (2006); Jeffrey Evans Stake,
The Uneasy Case for Adverse Possession, 89 Geo. L.J. 2419 (2001); Luke
Meier, The Neglected History Behind Preble v. Maine Central Railroad
Company: Lessons from the “Maine Rule” for Adverse Possession, 44 Hofstra
L. Rev. ___, http://ssrn.com/abstract=2753237.
2. Carpenter is probably in the minority in explicitly requiring good
faith as a condition of obtaining title by adverse possession. The English
cases and most American legal commentators favor the objective nonpermission interpretation of adverse under a claim of right. This position is
logical if we think of adverse possession as being grounded in the application
of the statute of limitations to a legal action in trespass, ejectment,
conversion, or replevin to recover possession of property. None of these
actions requires subjective good faith or bad faith on the part of the
possessor—lack of permission from the TO is enough—so it stands to reason
that the statute of limitations on these actions will run without regard to the
subjective state of mind of the adverse possessor. In an important survey of
the American appellate case law, however, Professor Helmholz concluded
that courts generally grant adverse possession only to possessors who act in
good faith. See Richard Helmholz, Adverse Possession and Subjective Intent,
61 Wash. U. L.Q. 65 (1983). His claim is controversial, and elicited a vigorous
rejoinder. See Roger Cunningham, Adverse Possession and Subjective
Intent: A Reply to Professor Helmholz, 64 Wash. U. L.Q. 1 (1986); Richard
Helmholz, More on Subjective Intent: A Response to Professor Cunningham,
64 Wash. U. L.Q. 65 (1986). Helmholz does not contend that most courts
actually require good faith; his claim is that, as he reads the recitation of the
facts in reported appellate opinions, when courts award title by adverse
possession, the AP almost invariably is portrayed in the opinion as having
acted in good faith.
3. Recent developments in adverse possession law have focused on the
role of bad faith. In a notorious (in the nonlegal sense) case in Colorado, a
former judge successfully invoked adverse possession in bad faith to acquire
one third of his neighbor’s land, McLean v. DK Trust, No. 06 CV 982, slip op.
at 1 (Dist. Ct. Colo. Oct. 17, 2007). Public protests and death threats ensued,
resulting in a successful campaign to amend Colorado law to render bad faith
disqualifying in adverse possession cases. Colo. Rev. Stat. § 38–41–
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101(3)(b)(II). Interestingly, the Colorado statute now gives courts discretion
to order compensation to the party losing title in an adverse possession case.
Id. § 38–41–108–(5)(a). (For more on compensation in the context of
prescriptive easements, see Chapter IX.) Recently, in response to cases that
had resulted in the Court of Appeals dropping a good faith requirement for
adverse possession, the New York Assembly amended its adverse possession
statute to require that adverse possession be asserted under a “claim of
right,” which in turn requires that an adverse possessor have a reasonable
basis to believe she is the true owner. N.Y. Real Prop. Acts. & Proc. Law
§ 501(3).
4. The issue of bad faith adverse possession has caused an
international stir as well. In J.A. Pye (Oxford) Ltd. v. The United Kingdom,
App. No. 44302/02 (Eur. Ct. H.R. Nov. 15, 2005, application no. 44302/02),
the European Court of Human Rights ruled that the law of adverse
possession of the United Kingdom violates the European Convention on
Human Rights. The case in question involved squatters on agricultural land
acting in bad faith. The House of Lords, the highest appellate tribunal in the
U.K., had ruled that the squatters were entitled to judgment in their favor
under English law. By a vote of 4–3, the European Court held that this
judgment violated the Convention. It reasoned that the government was
obliged either to provide some mechanism for compensating the true owner
when property is taken through adverse possession, or for giving actual
notice of a potential adverse possession claim to the registered owner and an
opportunity for the owner to reassert ownership before it is lost. In August
2007 the Grand Chamber of the ECHR reversed on a 10–7 vote, holding for
the English law of adverse possession on the principle of deference to
national legislatures on matters of the control of use of property. J.A. Pye
(Oxford) Ltd. v. United Kingdom (J.A. Pye II), App. No. 44302/02 (Eur. Ct.
H.R. Aug. 30, 2007) (Grand Chamber). The opinion also noted that civil-law
countries have a variety of mechanisms that bear some resemblance to
common law adverse possession. Does this episode suggest that the Iowa
Supreme Court’s position that squatters cannot obtain title to land by
adverse possession is the wave of the future? Or does some recent
commentary celebrating some instances of squatting suggest the opposite?
Eduardo Moisés Peñalver & Sonia K. Katyal, Property Outlaws: How
Squatters, Pirates, and Protesters Improve the Law of Ownership (2010); see
also Elizabeth M. Glazer, Rule of (Out)law: Property’s Contingent Right to
Exclude, 156 U. Pa. L. Rev. PENNumbra 331, 342–43 (2008). Or do the
recent controversies suggest that limiting adverse possession to good faith
possessors accords with widespread moral intuitions, thereby making
property norms more secure and easier to communicate? See Thomas W.
Merrill & Henry E. Smith, The Morality of Property, 48 Wm. & Mary L. Rev.
1849 (2007).
5. Consider further in this regard the reluctance of many courts to
dismiss on grounds of adverse possession claims by descendants of victims of
Nazi persecution seeking to recover art work and other valuable assets looted
by the Nazis over 60 years before. See, e.g., Howard J. Trienens, Landscape
with Smokestacks: The Case of the Allegedly Plundered Degas (2000). Is
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there a limit to how far back we are willing to go to rectify the acquisition of
property in bad faith? Should there be a two-tiered statute of limitations (and
doctrine of adverse possession)—a relatively short period (say 10 years) for
good faith misappropriations, and a much longer period (say 50 years or even
100 years) for bad faith misappropriations? See Richard A. Epstein, Past and
Future: The Temporal Dimension in the Law of Property, 64 Wash. U. L.Q.
667, 685–89 (1986).

Howard v. Kunto
Court of Appeals of Washington, 1970.
477 P.2d 210.

■ PEARSON, JUDGE. Land surveying is an ancient art but not one free of
the errors that often creep into the affairs of men. In this case, we are
presented with the question of what happens when the descriptions in
deeds do not fit the land the deed holders are occupying. Defendants
appeal from a decree quieting title in the plaintiffs of a tract of land on
the shore of Hood Canal in Mason County.
At least as long ago as 1932 the record tells us that one McCall
resided in the house now occupied by the appellant-defendants, Kunto.
McCall had a deed that described a 50-foot-wide parcel on the shore of
Hood Canal. The error that brings this case before us is that the 50 feet
described in the deed is not the same 50 feet upon which McCall’s house
stood. Rather, the described land is an adjacent 50-foot lot directly west
of that upon which the house stood. In other words, McCall’s house stood
on one lot and his deed described the adjacent lot. Several property
owners to the west of defendants, not parties to this action, are similarly
situated.
Over the years since 1946, several conveyances occurred, using the
same legal description and accompanied by a transfer of possession to the
succeeding occupants. The Kuntos’ immediate predecessors in interest,
Millers, desired to build a dock. To this end, they had a survey performed
which indicated that the deed description and the physical occupation
were in conformity. Several boundary stakes were placed as a result of
this survey and the dock was constructed, as well as other improvements.
The house as well as the others in the area continued to be used as
summer recreational retreats.
The Kuntos then took possession of the disputed property under a
deed from the Millers in 1959. In 1960 the respondent-plaintiffs, Howard,
who held land east of that of the Kuntos, determined to convey an
undivided one-half interest in their land to the Yearlys. To this end, they
undertook to have a survey of the entire area made. After expending
considerable effort, the surveyor retained by the Howards discovered that
according to the government survey, the deed descriptions and the land
occupancy of the parties did not coincide. Between the Howards and the
Kuntos lay the Moyers’ property. When the Howards’ survey was
completed, they discovered that they were the record owners of the land
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occupied by the Moyers and that the Moyers held record title to the land
occupied by the Kuntos. Howard approached Moyer and in return for a
conveyance of the land upon which the Moyers’ house stood, Moyer
conveyed to the Howards record title to the land upon which the Kunto
house stood. Until plaintiffs Howard obtained the conveyance from
Moyer in April, 1960, neither Moyer nor any of his predecessors ever
asserted any right to ownership of the property actually being possessed
by Kunto and his predecessors. This action was then instituted to quiet
title in the Howards and Yearlys. The Kuntos appeal from a trial court
decision granting this remedy.
At the time this action was commenced on August 19, 1960,
defendants had been in occupance of the disputed property less than a
year. The trial court’s reason for denying their claim of adverse
possession is succinctly stated in its memorandum opinion: “In this
instance, defendants have failed to prove, by a preponderance of the
evidence, a continuity of possession or estate to permit tacking of the
adverse possession of defendants to the possession of their predecessors.”
Figure 2–7

Finding of fact 6,4 which is challenged by defendants, incorporates
the above concept and additionally finds defendant’s possession not to
have been “continuous” because it involved only “summer occupancy.”
4
“In the instant case the defendants’ building was not simply over the line, but instead
was built wholly upon the wrong piece of property, not the property of defendants, described in
Paragraph Four (4) of the complaint herein, but on the property of plaintiffs, described in
Paragraph Three of the complaint and herein. That the last three deeds in the chain of title,
covering and embracing defendants’ property, including defendants’ deed, were executed in
other states, specifically, California and Oregon. And there is no evidence of pointing out to the
grantees in said three deeds, aforesaid, including defendants’ deed, of any specific property,
other than the property of defendants, described in their deed, and in Paragraph Four (4) of the
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Two issues are presented by this appeal:
(1) Is a claim of adverse possession defeated because
the physical use of the premises is restricted to summer
occupancy?
(2) May a person who receives record title to tract A
under the mistaken belief that he has title to tract B
(immediately contiguous to tract A) and who subsequently
occupies tract B, for the purpose of establishing title to tract
B by adverse possession, use the periods of possession of
tract B by his immediate predecessors who also had record
title to tract A?
In approaching both of these questions, we point out that the
evidence, largely undisputed in any material sense, established that
defendant or his immediate predecessors did occupy the premises, which
we have called tract B, as though it was their own for far more than the
10 years as prescribed in RCW 4.16.020.5
We also point out that finding of fact 6 is not challenged for its
factual determinations but for the conclusions contained therein to the
effect that the continuity of possession may not be established by summer
occupancy, and that a predecessor’s possession may not be tacked
because a legal “claim of right” did not exist under the circumstances.
We start with the oft-quoted rule that: “To constitute adverse
possession, there must be actual possession which is uninterrupted, open
and notorious, hostile and exclusive, and under a claim of right made in
good faith for the statutory period.” Butler v. Anderson, 426 P.2d 467,
470 (Wash. 1967) (emphasis added).
We reject the conclusion that summer occupancy only of a summer
beach home destroys the continuity of possession required by the statute.
It has become firmly established that the requisite possession requires
such possession and dominion “as ordinarily marks the conduct of owners
in general in holding, managing, and caring for property of like nature
and condition.” Whalen v. Smith, 167 N.W. 646, 647 (Iowa 1918).
complaint, and herein; nor of any immediate act of the grantees, including defendants, in said
Three (3) deeds, aforesaid, of taking possession of any property, other than described in said
three (3) deeds, aforesaid; and the testimony of husband, defendant, was unequivocally that he
had no intention of possessing or holding anything other than what the deed called for; and,
that there is no showing of any continuous possession by defendants or their immediate
predecessors in interest, since the evidence indicates the property was in the nature, for [use],
as a summer occupancy, and such occupancy and use was for rather limited periods of time
during comparatively short portions of the year, and was far from continuous.”
5
This statute provides:
4.16.020 Actions to be commenced within ten years. The period prescribed in RCW
4.16.010 for the commencement of actions shall be as follows:
Within ten years;
Actions for the recovery of real property, or for the recovery of the possession
thereof; and no action shall be maintained for such recovery unless it appears that the
plaintiff, his ancestor, predecessor or grantor was seized or possessed of the premises
in question within ten years before the commencement of the action.
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We hold that occupancy of tract B during the summer months for
more than the 10-year period by defendant and his predecessors, together
with the continued existence of the improvements on the land and beach
area, constituted “uninterrupted” possession within this rule. To hold
otherwise is to completely ignore the nature and condition of the
property.
We find such rule fully consonant with the legal writers on the
subject. In F. Clark, Law of Surveying and Boundaries, § 561 (3d ed.
1959) at 565: “Continuity of possession may be established although the
land is used regularly for only a certain period each year.” Further, at
566:
This rule * * * is one of substance and not of absolute
mathematical continuity, provided there is no break so as to
sever two possessions. It is not necessary that the occupant
should be actually upon the premises continually. If the land is
occupied during the period of time during the year it is capable
of use, there is sufficient continuity.
We now reach the question of tacking. The precise issue before us is
novel in that none of the property occupied by defendant or his
predecessors coincided with the property described in their deeds, but
was contiguous.
In the typical case, which has been subject to much litigation, the
party seeking to establish title by adverse possession claims more land
than that described in the deed. In such cases it is clear that tacking is
permitted.
In Buchanan v. Cassell, 335 P.2d 600, 602 (Wash. 1959) the Supreme
Court stated: “This state follows the rule that a purchaser may tack the
adverse use of its predecessor in interest to that of his own where the
land was intended to be included in the deed between them, but was
mistakenly omitted from the description.” El Cerrito, Inc. v. Ryndak, 376
P.2d 528 (Wash. 1962).
The general statement which appears in many of the cases is that
tacking of adverse possession is permitted if the successive occupants are
in “privity.” See Faubion v. Elder, 301 P.2d 153 (Wash. 1956). The deed
running between the parties purporting to transfer the land possessed
traditionally furnishes the privity of estate which connects the possession
of the successive occupants. Plaintiff contends, and the trial court ruled,
that where the deed does not describe any of the land which was occupied,
the actual transfer of possession is insufficient to establish privity.
To assess the cogency of this argument and ruling, we must turn to
the historical reasons for requiring privity as a necessary prerequisite to
tacking the possession of several occupants. Very few, if any, of the
reasons appear in the cases, nor do the cases analyze the relationships
that must exist between successive possessors for tacking to be allowed.
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See W. Stoebuck, The Law of Adverse Possession In Washington in 35
Wash.L.Rev. 53 (1960).
The requirement of privity had its roots in the notion that a
succession of trespasses, even though there was no appreciable interval
between them, should not, in equity, be allowed to defeat the record title.
The “claim of right,” “color of title” requirement of the statutes and cases
was probably derived from the early American belief that the squatter
should not be able to profit by his trespass.6
However, it appears to this court that there is a substantial
difference between the squatter or trespasser and the property
purchaser, who along with several of his neighbors, as a result of an
inaccurate survey or subdivision, occupies and improves property exactly
50 feet to the east of that which a survey some 30 years later
demonstrates that they in fact own. It seems to us that there is also a
strong public policy favoring early certainty as to the location of land
ownership which enters into a proper interpretation of privity.
On the irregular perimeters of Puget Sound exact determination of
land locations and boundaries is difficult and expensive. This difficulty is
convincingly demonstrated in this case by the problems plaintiff’s
engineer encountered in attempting to locate the corners. It cannot be
expected that every purchaser will or should engage a surveyor to
ascertain that the beach home he is purchasing lies within the
boundaries described in his deed. Such a practice is neither reasonable
nor customary. Of course, 50-foot errors in descriptions are [devastating]
where a group of adjacent owners each hold 50 feet of waterfront
property.
The technical requirement of “privity” should not, we think, be used
to upset the long periods of occupancy of those who in good faith received
an erroneous deed description. Their “claim of right” is no less persuasive
than the purchaser who believes he is purchasing more land than his
deed described.
In the final analysis, however, we believe the requirement of
“privity” is no more than judicial recognition of the need for some
reasonable connection between successive occupants of real property so
as to raise their claim of right above the status of the wrongdoer or the
trespasser. We think such reasonable connection exists in this case.
Where, as here, several successive purchasers received record title
to tract A under the mistaken belief that they were acquiring tract B,
immediately contiguous thereto, and where possession of tract B is
transferred and occupied in a continuous manner for more than 10 years
by successive occupants, we hold there is sufficient privity of estate to
permit tacking and thus establish adverse possession as a matter of law.
6
The English common law does not require privity as a prerequisite for tacking. See F.
Clark, Law of Surveying and Boundaries, § 561 (3d ed. 1959) at 568.
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We see no reason in law or in equity for differentiating this case from
Faubion v. Elder, 301 P.2d 153 (Wash. 1956) where the appellants were
claiming more land than their deed described and where successive
periods of occupation were allowed to be united to each other to make up
the time of adverse holding. This application of the privity requirement
should particularly pertain where the holder of record title to tract B
acquired the same with knowledge of the discrepancy.
Judgment is reversed with directions to dismiss plaintiffs’ action and
to enter a decree quieting defendants’ title to the disputed tract of land
in accordance with the prayer of their cross-complaint.

NOTES AND QUESTIONS
1. A large number of adverse possession disputes seem to involve
seasonal or vacation properties. Why do you suppose this might be the case?
2. Which of the five standard doctrinal elements is at issue in Howard
v. Kunto? Why are the other issues ignored?
3. What is the best characterization of the state of mind of the Kuntos
(adverse possessors): good faith, bad faith, or unclear? What state of mind
does the State of Washington appear to require in order to establish title by
adverse possession?
4. By limiting tacking to situations in which successive APs are in
“privity of estate,” the court permits tacking when A enters adversely, and
then sells to B, who then sells to C. But tacking would not be permitted where
A enters adversely, and then B enters adversely (the very instant A leaves),
and the then C enters adversely (the very instant B leaves). Why should
these two situations be treated differently?
5. Note that issues about tacking can arise on both the AP side of the
dispute (as discussed in Howard v. Kunto) or on the TO side of the dispute.
In fact, isn’t there a tacking issue on both the AP side and the TO side in
Howard v. Kunto? The Howards only just recently acquired from the Moyers
the deed describing the land on which the Kuntos’ house sits. In theory,
therefore, the Kuntos must show that the transfer of the deed from the
Moyers to the Howards did not start the statute of limitations running anew.
Should privity of estate also be required before an AP can tack the current
TO’s period of ownership onto that of a prior owner in order to show that the
period of the statute of limitations has elapsed?
6. Another wrinkle in the adverse possession timeline is the doctrine
of “relation back.” Once the AP has satisfied the requirements for acquisition
of title by adverse possession, the AP is (now) deemed to have been the owner
from the time that the AP first entered into (adverse) possession. Of course,
during that time, if the TO had sued the AP in trespass or ejectment or in a
quiet title action, the TO would (absent error) be declared the owner. Why
might relation back matter? Incidentally, as of what date is the adverse
possession complete in this case?
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NOTE ON DISABILITIES
Another issue that occasionally arises in determining whether the
statute of limitations has run involves whether the TO’s circumstances
should excuse her from bringing suit or whether they should either slow
down or stop the clock running on bringing suit. Typically, state statutes
provide that the statute of limitations is tolled for owners suffering from
certain narrow classes of disabilities, including being under age, insane,
legally incompetent, or (sometimes) in prison, at the time the AP entered.
Disabilities arising later usually do not affect the running of the statute, and
disabilities in the same or successive owners cannot be tacked. Also, other
hardships that might hinder the TO from bringing suit, such as poverty do
not affect the running of the statute.
The mechanisms for altering the statutory period vary. Under one
common approach, a shorter period of time, say 10 years as opposed to 20
years, is provided as a minimum after the removal of the disability. See, e.g.,
N.D. Cen. Code §§ 28–01–08 & –14 (providing for special 10-year statute of
limitations after removal of disability instead of otherwise applicable 20-year
periods in cases of disability); Ohio Rev. Code Ann. § 2305.04 (providing for
10 years after removal of disability if the regular 21-year statute of
limitations would already have run). In other states, the disability tolls the
statute. See, e.g., Mont. Code § 70–19–413. Usually, a successor of the
landowner under the disability benefits from the same provision, but not all
states allow for this.
Consider this example. The statutory period for adverse possession is 20
years. When the AP enters, TO is insane. Twenty-five years pass, and then
TO regains his sanity. On the first “additional time” approach, the TO then
has 10 years to bring an action to regain possession. (What if the regular
statute of limitations is 20 years and the disability is removed in Year 19?)
On the second, “tolling” approach, the TO would now have 20 years. If the
TO had been a minor at the time of entry by the AP and in the meantime
had become insane or gone to prison, the statutory clock would have started
ticking again when TO attains the age of majority.
It is easy to see how the disability might make us skeptical that the TO
is being truly slothful. Do these rules about disabilities fit in with any of the
other rationales for adverse possession? Why should only disabilities existing
at the time of the AP’s entry affect the length of the statutory period for
adverse possession?

Songbyrd, Inc. v. Estate of Grossman
United States District Court, N.D. New York, 1998.
23 F. Supp. 2d 219.

■ HOMER, UNITED STATES MAGISTRATE JUDGE. Plaintiff Songbyrd, Inc.
(“Songbyrd”) brought this action seeking monetary damages and a
declaration of rights in certain recorded music tracks. Presently pending
is a motion by defendant Estate of Albert B. Grossman, doing business
as Bearsville Records, Inc. (“Bearsville”) for summary judgment
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pursuant to Fed.R.Civ.P. 56 on the ground that the action is barred by
the applicable statute of limitations. Songbyrd opposes the motion. For
the reasons which follow, the motion is granted.
I.

Facts

This case concerns the possession, ownership, and usage of several
master recordings of musical performances made in the early 1970s by
New Orleans musician Henry Roeland Byrd, who was professionally
known as “Professor Longhair” (“Byrd”).3 The tapes were produced in a
Baton Rouge, Louisiana recording studio and soon thereafter came into
the possession of a predecessor in interest to Bearsville located in
Woodstock, New York. Over time several requests have been made by
representatives of Byrd to secure return of the tapes. It is unclear what
if any response those requests received, but the tapes have remained in
the physical custody of Bearsville continuously since the 1970s.
In August 1986, Bearsville licensed certain of the master recordings
to Rounder Records Corporation, which in 1987 released an album of
Byrd’s music produced from the recordings. In 1991, another recording
based on the disputed master recordings was released by Rhino Records.
That release was made possible by a licensing agreement between
Bearsville and the production company.
II. Procedural Background
Originally filed in Louisiana state court in 1995, this action was
removed by Bearsville to the United States District Court for the Eastern
District of Louisiana. Bearsville then moved pursuant to Fed.R.Civ.P.
12(b) to dismiss the claim on the ground that the court lacked personal
jurisdiction and the claim was barred by Louisiana’s period of
prescription.4 The district court held that the action was barred by the
applicable prescriptive period and granted the motion without
addressing the jurisdictional question. Songbyrd, Inc. v. Bearsville
Records, Inc., Civ.A. No. 95–3706, 1996 WL 337259 (E.D.La. June 18,
1996). Songbyrd appealed and the Fifth Circuit Court of Appeals
reversed, holding that the claim was not prescribed under Louisiana law.
104 F.3d 773, 779 (5th Cir. 1997). On remand, the district court
considered the question of personal jurisdiction, concluded that
jurisdiction was lacking, and transferred the action to this district. The
present motion followed. * * *

Songbyrd incorporated in 1993 and conducts business as a successor in interest to Byrd.
The period of prescription in civil law jurisdictions like Louisiana is roughly synonymous
with the common law concept of a statute of limitations. See FDIC v. Barton, 96 F.3d 128, 131
n. 2 (5th Cir. 1996).
3
4
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Figure 2–8
Professor Longhair, 1977

Courtesy of Leni Sinclair.

IV. Discussion
A.

Choice of Law

* * * Both parties agree that * * * disposition of this case is governed
by New York law.
B.

New York Statute of Limitations

This action is governed by the three year statute of limitations for
recovery of chattel provided in N.Y. Civ. Prac. L. & R. § 214(3) (McKinney
1990); Johnson v. Smithsonian Inst., 9 F.Supp.2d 347, 354 (S.D.N.Y.
1998) (New York statute of limitations for conversion and replevin is
three years). The issue presented here is when the claim accrued for
statute of limitations purposes.
The statute of limitations for conversion begins to run at the time of
the conversion. Sporn v. MCA Records, Inc., 448 N.E.2d 1324, 1327 (N.Y.
1983); see also Vigilant Ins. Co. of Am. v. Housing Auth. of the City of El
Paso, Tex., 660 N.E.2d 1121, 1126 (N.Y. 1995). In Sporn, New York’s
Court of Appeals was presented with a case very similar to the case at
bar. There, the plaintiff, the successor in interest to the purported owner
of rights in certain master recordings, sued the defendant record
company for commercially exploiting the master recordings contrary to
the plaintiff’s interests. Sporn, 448 N.E.2d at 1325–26. The record
company defended on the ground that the three year limitations period
had begun to run at the time it began using the master recordings
contrary to the plaintiff’s purported interest and had expired prior to the
commencement of the action. Holding that the statute of limitations for
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conversion begins to run at the time of the conversion, the Court of
Appeals affirmed the grant of summary judgment in favor of the record
company.
Songbyrd contends that Solomon R. Guggenheim Found. v. Lubell,
569 N.E.2d 426 (N.Y. 1991) (“Guggenheim”), not Sporn, governs this
action. In Guggenheim, the New York Court of Appeals held that “a cause
of action for replevin against a good-faith purchaser of a stolen chattel
accrues when the true owner makes demand for return of the chattel and
the person in possession of the chattel refuses to return it.” Id. at 429.
Songbyrd argues that under Guggenheim the statute of limitations does
not begin to run until after a demand for return has been refused, that
such a demand has been made but not refused here and as a result the
limitations period has not yet begun to run. Guggenheim, however,
addresses the different circumstance of possession of a chattel by a bona
fide purchaser for value and does not, therefore, provide the controlling
rule of law here.
Guggenheim, in fact, recognized that a different rule applies when
the stolen chattel remains in the possession of the thief. Citing Sporn,
the court stated that in such a circumstance the statute of limitations
begins to run from the time of the theft. Guggenheim, 569 N.E.2d at 429.
Here, the chattel at issue has remained in the possession of Bearsville,
the party alleged to have committed the wrongful taking. There is no
evidence that Bearsville was ever a bona fide purchaser for value. Thus,
the statute of limitations here began to run at the time Bearsville
converted the master recordings. See Vigilant Ins. Co., 660 N.E.2d at
1126 (in a case not involving a bona fide purchaser, a conversion claim
accrues at the time of the conversion). Thus, Guggenheim is limited to
circumstances involving a bona fide purchaser possession of the chattel.
Having concluded that Songbyrd’s conversion claim accrued at the
time of the conversion, the question becomes when the master recordings
were allegedly converted. “The tort of conversion is established when one
who owns and has a right to possession of personal property proves that
the property is in the unauthorized possession of another who has acted
to exclude the rights of the owner.” Key Bank of N.Y. v. Grossi, 642
N.Y.S.2d 403, 405 (App. Div. 3d Dep’t 1996). A party acts to the exclusion
of the rights of another by exercising dominion and control over the
property that is inconsistent with the interests of the true owner. Shaw
v. Rolex Watch, U.S.A., Inc., 673 F.Supp. 674, 682 (S.D.N.Y. 1987).
Accepting this definition of conversion, the decisive issue is when
Bearsville began unauthorized possession of the master recordings.
Bearsville undeniably had lawful and authorized possession of the
master tapes when they were first transferred to its predecessor in 1972.
In August 1986, the master recordings were licensed by Bearsville to
Rounder Records. The result of this agreement was the 1987 release of
an album of Byrd’s music taken from the master recordings. This
licensing agreement clearly demonstrated Bearsville’s intent to exercise
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control over the Byrd recordings to the exclusion of Songbyrd. See
Jaywyn Video Productions, Ltd. v. Servicing All Media, Inc., 577
N.Y.S.2d 847, 848 (App. Div. 1st Dep’t 1992) (licensing of property rights
demonstrates exercise of dominion and control). Any claim for
conversion, therefore, accrued no later than August 1986 and was time
barred at the time this action was filed in 1995.5 That Songbyrd may not
have known of the conversion at the time it occurred is of no moment.
Two Clinton Square Corp. v. Friedler, 459 N.Y.S.2d 179 (App. Div. 4th
Dep’t 1983); Memorial Hosp. v. McGreevy, 574 N.Y.S.2d 923, 925 (Sup.
Ct. 1991) (claim accrues at time of conversion “even though the plaintiff
may have been unaware of the occurrence.”).
Where, as here, “[t]he conduct of the defendant certainly constituted
a denial of both the plaintiff’s right to the master recording and a total
usurping of plaintiff’s right to possess the master recording,” the claim is
properly stated as one for conversion. Sporn, 448 N.E.2d at 1327. That
claim is clearly untimely. The time bar arose in August 1989, three years
following the licensing agreement with Rounder Records.6 Conversion is
not a continuing wrong for which every new act that might constitute
conversion restarts a new limitations period. Tinker v. Abrams, 640
F.Supp. 229, 232 (S.D.N.Y. 1986) (citing Sporn, 448 N.E.2d at 1326–27).
Here, Songbyrd simply failed to commence this action within the
applicable statute of limitations. Bearsville’s motion must, therefore, be
granted.

NOTES AND QUESTIONS
1. The Fifth Circuit’s decision holding that Songbyrd’s claim was not
subject to prescription under Louisiana law provides some additional details
about Professor Longhair:
The late Henry Roeland Byrd, also known as “Professor Longhair,”
was an influential New Orleans rhythm-and-blues pianist and
composer, and is widely regarded as one of the primary inspirations
for the renaissance of New Orleans popular music over the last
thirty years. His numerous hits included original compositions
such as “Tipitina” and “Go to the Mardi Gras,” as well as his famous
renditions of Earl King’s “Big Chief.” After achieving modest
commercial success as a local performer and recording artist in the
1940’s and 1950’s, Byrd fell on hard times during the 1960’s. His
fortunes began to change for the better in 1970, however, when
New Orleans music aficionado Arthur “Quint” Davis, along with
others, founded the New Orleans Jazz and Heritage Festival
Songbyrd has not argued that any tolling provision applies here.
In the alternative the conversion occurred no later than August 1991 when Bearsville
licensed the master recordings to Rhino Records. That agreement resulted in the 1991 Rhino
Records release of an album containing seven tracks produced from the master recordings. The
exact date of the Rhino Records licensing deal is not clear in the record but necessarily occurred
in or before 1991. Thus, with 1991 as the date of conversion, Songbyrd’s claim was time barred
prior to the commencement of this action in 1995.
5
6
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(“JazzFest”). Needing talented performers for JazzFest, Davis
located Byrd in 1971 working in an obscure record store in New
Orleans and transformed him into a perennial star attraction of the
JazzFest and other venues from that time until his death in 1980.
Songbyrd, Inc. v. Bearsville Records, Inc., 104 F.3d 773, 774 (5th Cir. 1997).
Albert Grossman, who died in 1986, was one of the founders of the Newport
Folk Festival and promoted the careers of a number of musical stars,
including Bob Dylan, Janis Joplin, and Gordon Lightfoot. Bearsville, New
York, where he lived and worked, is a small town near Woodstock, New York.
For more on the background of the case and a comparison of common law
adverse possession to Louisiana civilian “acquisitive prescription,” see John
A. Lovett, Professor Longhair’s Legacy: A Comparative Perspective on
Revendicating Movables, in Northern Lights: Essays in Honour of David
Carey Miller (Douglas Bain, Roderick Paisley, & Andrew R.C. Simpson eds.,
forthcoming 2016), http://ssrn.com/abstract=2726062.
2. If one were simply to weigh the equitable claims of the parties, one
might expect that courts would give true owners more time to recover
property taken by a person in bad faith, like a thief, and less time to recover
property taken by someone who has acted in good faith, like a good faith
purchaser. Yet New York law regarding adverse possession of personal
property appears to do the opposite. Under the time-of-conversion rule
applied in the principal case, the statute of limitations begins to run as soon
as the property is converted, resulting in a short period to seek recovery.
Under the demand rule of Guggenheim, the statute of limitations does not
begin to run until the true owner makes a demand for the return of the
property, and the demand is refused. This typically results in a longer period
to seek recovery, since the demand and refusal will virtually always occur
after the conversion. As a result, New York treats thieves more favorably
than good faith purchasers. Is there any justification for this distinction that
would explain what otherwise seems quite counterintuitive?
3. The New Jersey Supreme Court, in O’Keeffe v. Snyder, 416 A.2d
862 (N.J. 1980), adopted a third test for determining when the statute of
limitations starts to run for purposes of adverse possession of personal
property: the discovery rule. Under this rule, “a cause of action will not
accrue until the injured party discovers, or by exercise of reasonable
diligence and intelligence should have discovered, facts which form the basis
of a cause of action.” Id. at 869. Generally speaking, the discovery rule would
give the TO an intermediate period of time to recover personal property,
somewhere in between the conversion rule and the demand rule. The
conversion rule applied in Songbyrd will generally result in the shortest
period because the statute starts to run at the moment of conversion; the
discovery rule would provide more time, because it may take a while for a
diligent TO to learn about the conversion or discover the whereabouts of the
object; the demand rule would provide the longest time, because there is no
requirement that the TO show reasonable diligence before asserting the
demand for return of the property. What advantages and disadvantages do
you see in adopting the discovery rule, as opposed to either the conversion
rule or the demand rule?
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4. What is the best characterization of the state of mind of the
defendant in Songbyrd: good faith, bad faith, or unclear? What state of mind
does the Court seem to require for establishing a claim of title by adverse
possession?
5. One oddity of this case is that the parties are really concerned with
what is on the tapes—the song recordings—rather than with the physical
tapes themselves. Copyright law distinguishes between musical works (sheet
music and lyrics) and sound recordings. See 17 U.S.C. § 101. Musical works
were brought into federal copyright in 1831, but sound recordings did not
receive protection until 1972 and this protection is somewhat different from
that for musical works. Can the copyright in a sound recording be adversely
possessed? If not, why not?

G. COMPETING ORIGINAL ACQUISITION PRINCIPLES
Now that we have seen five principles for establishing original
acquisition (first possession, discovery, creation, accession, adverse
possession), we can also see that some of the more difficult problems of
original acquisition in fact involve clashes between parties claiming
under competing principles of original acquisition. Since the principles
proceed from different premises, it is difficult to say that there is a “right
answer” in any of these cases. The cases selected here all involve conflicts
between first possession and accession, but in theory similar conflicts
could arise between any of the five principles.

Fisher v. Steward
New Hampshire Supreme Court, 1804.
Smith 60.

Trover for a swarm of bees. There was a second count for two
hundred pounds of honey in the comb.
The case was, the plaintiffs found a swarm of bees in a tree on the
(defendant’s) land in Claremont, marked the tree, and notified the
defendant, who cut down the tree, September, 1803, and converted the
honey to his own use. * * *
At the trial there was some dispute whether the plaintiffs or one of
the defendant’s family first discovered the bees, and whether the
plaintiffs gave notice of the finding and marking the tree. The other parts
of the case were proved.
The Court summed up, and observed that two questions had been
made on the trial: first, whether the plaintiffs first discovered the bees;
and, secondly, supposing they did, whether the property in the honey was
in them.
The first is a question of evidence proper for the consideration of the
jury.

193

194

ACQUISITION AND CLAIM SCOPE

CHAPTER II

The second is a question of law, and one about which the Court
entertained no doubt. The plaintiffs do not pretend to have any property
in the land or in the tree, nor had they any property in the bees. How
then came they by a property in the honey? It must have been by
occupancy. But how did they occupy, or appropriate the honey to
themselves? They saw the bees enter the tree, they heard them make a
noise near the tree, and they marked the tree. The two first gave no right;
they do not amount to occupancy. The marking of the tree was a trespass,
and consequently can avail the plaintiffs nothing. The doctrine contended
for by plaintiffs is injurious to the rights of property. Till the bees
occupied the tree in question, it is not pretended that plaintiffs had any
right in it. What gave them a right? Having seen a swarm of bees, in
which they had no property, occupying it? This circumstance, whether
the effect of accident, or the result of labor and skill, cannot lessen the
rights of the owner of the soil. Will it be pretended that plaintiffs thereby
acquired a right to the tree? If they acquired a title to the honey, they
must necessarily have a right to take it away, to cut down the tree, to
pass over the defendant’s land for the purpose, & c. Admitting the
plaintiffs could acquire property in a swarm of bees, or in the honey, by
finding, in some cases, they could not do so in the present case, because
such right or property interferes with the rights and property clearly
vested in defendant; it is inconsistent with it; it lessens its value at least.
It is much more consonant to our ideas of property to say, that the bees
and honey in the defendant’s trees belong to him in the same manner and
for the same reasons as all mines and minerals belong to the owner of the
soil.
Will it be pretended by the plaintiffs that they could have put,
without defendant’s permission, a swarm of bees into defendant’s tree,
and there kept them till they had made honey; and then, in case he cut
down the tree, maintained trespass for the cutting, or trover for the
honey? One would suppose the present case was not stronger than that;
here they had no right to the bees.
It has been said, that, by the usage of this part of the State, the
person who finds bees acquires a property in them wherever found. We
recognize no such usage. We have no local customs or usages which are
binding in one part of the State and not in another. If this be the law
here, it must be so in every other part of the State.
Verdict for defendant.

NOTES AND QUESTIONS
1. The principle that captured wild animals belong to the owner of the
land where they are captured, sometimes called ratione loci or ratione soli,
is alluded to in Pierson v. Post, supra. Post (the huntsman) alleged in his
complaint that the fox had been hunted on a “wild and uninhabited,
unpossessed and waste land, called the beach.” The court seized on this
allegation to sidestep English precedent, observing that the English
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decisions “have either been discussed and decided upon the principles of
their positive statute regulations, or have arisen between the huntsman and
the owner of the land upon which beasts ferae naturae have been
apprehended; the former claiming them by title of occupancy, and the latter
ratione soli.” The Pierson court was therefore able to decide the dispute based
solely on the principle of first possession, rather than having to sort out the
competing claims of first possession and ratione soli, a species of accession
doctrine.
2. Could the court in Fisher have ruled for the defendant on the
ground that the plaintiff had not performed acts sufficient to constitute
possession of the bees or the hive? Recall in this connection the discussion in
Pierson v. Post about what acts are required to establish possession.
3. The tension between first possession and accession in wild animal
law is nowhere greater than with respect to bees. Ratione soli—an instance
of the principle of accession—may loom especially large with respect to bees
because bees make hives in fixed locations, and the economic value of the
bees (i.e., the honey they produce) inheres in this fixed location. Given this
feature, it may be that American courts have been rather more sympathetic
to the idea that ownership of bees goes with ownership of land than they
have been to the notion that ownership of other types of wild animals killed
or captured on private land goes with the land. See Dale D. Goble & Eric T.
Freyfogle, Wildlife Law 133–145 (2002) (noting that early American courts
were hostile to English doctrines about ownership of land giving rise to
control over wildlife on the land, and were sympathetic with the idea of a
general privilege to hunt on any unenclosed and uncultivated land). Another
wild animal that builds elaborate homes in fixed locations is the beaver—
something to bear in mind when considering Harold Demsetz’s explanation
in the next chapter of the way private property rights in beaver territories
emerged among certain Native American tribes when the value of beaver
pelts rose.
4. The court in Fisher had a rather easy escape route in deciding
between first possession and accession insofar as the plaintiff could not have
marked the tree or harvested the honey without trespassing on the
defendant’s land. Generally speaking, first possessors have not fared well in
disputes with landowners over things that the possessor has discovered
while trespassing on the land. See, e.g., Favorite v. Miller, 407 A.2d 974
(Conn. 1978) (judgment for plaintiff landowner against defendant trespasser
who, based on archival research and with the aid of a metal detector, found
on plaintiff’s land a fragment of an equestrian statue of George III toppled
in the Revolutionary War).

Goddard v. Winchell
Supreme Court of Iowa, 1892.
52 N.W. 1124.

■ GRANGER, J. The district court found the following facts, with some
others, not important on this trial: “That the plaintiff, John Goodard, is,
and has been since about 1857, the owner in fee simple of the north half
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of section No. three, in township No. ninety-eight, range No. twenty-five,
in Winnebago county, Iowa, and was such owner at the time of the fall of
the meteorite hereinafter referred to. (2) That said land was prairie land,
and that the grass privilege for the year 1890 was leased to one James
Elickson. (3) That on the 2d day of May, 1890, an aerolite passed over
northern and northwestern Iowa, and the aerolite, or fragment of the
same, in question in this action, weighing, when replevied, and when
produced in court on the trial of this cause, about 66 pounds, fell onto
plaintiff’s land, described above, and buried itself in the ground to a depth
of three feet, and became imbedded therein at a point about 20 rods from
the section line on the north. (4) That the day after the aerolite in
question fell it was dug out of the ground with a spade by one Peter
Hoagland, in the presence of the tenant, Elickson; that said Hoagland
took it to his house, and claimed to own same, for the reason that he had
found same and dug it up. (5) That on May 5, 1890, Hoagland sold the
aerolite in suit to the defendant, H. V. Winchell, for $105, and the same
was at once taken possession of by said defendant, and that the
possession was held by him until same was taken under the writ of
replevin herein; that defendant knew at the time of his purchase that it
was an aerolite, and that it fell on the prairie south of Hoagland’s land.
* * * (10) I find the value of said aerolite to be one hundred and one
dollars ($101) as verbally stipulated in open court by the parties to this
action; that the same weighs about 66 pounds, is of a black, smoky color
on the outside, showing the effects of heat, and of a lighter and darkish
gray color on the inside; that it is an aerolite, and fell from the heavens
on the 2d of May, 1890; that a member of Hoagland’s family saw the
aerolite fall, and directed him to it.”
As conclusions of law, the district court found that the aerolite
became a part of the soil on which it fell; that the plaintiff was the owner
thereof; and that the act of Hoagland in removing it was wrongful. It is
insisted by appellant that the conclusions of law are erroneous; that the
enlightened demands of the time in which we live call for, if not a
modification, a liberal construction, of the ancient rule, “that whatever is
affixed to the soil belongs to the soil,” or, the more modern statement of
the rule, that “a permanent annexation to the soil, of a thing in itself
personal, makes it a part of the realty.” In behalf of appellant is invoked
a rule alike ancient and of undoubted merit, “that of title by occupancy;”
and we are cited to the language of Blackstone, as follows: “Occupancy is
the taking possession of those things which before belonged to nobody;”
and “whatever movables are found upon the surface of the earth, or in
the sea, and are unclaimed by any owner, are supposed to be abandoned
by the last proprietor, and as such are returned into the common stock
and mass of things; and therefore they belong, as in a state of nature, to
the first occupant or finder.” * * *
If, from what we have said, we have in mind the facts giving rise to
the rules cited, we may well look to the facts of this case to properly
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distinguish it. The subject of the dispute is an aerolite, of about 66
pounds’ weight, that “fell from the heavens” on the land of the plaintiff,
and was found three feet below the surface. It came to its position in the
earth through natural causes. It was one of nature’s deposits, with
nothing in its material composition to make it foreign or unnatural to the
soil. It was not a movable thing “on the earth.” It was in the earth, and
in a very significant sense immovable; that is, it was only movable as
parts of earth are made movable by the hand of man. Except for the
peculiar manner in which it came, its relation to the soil would be beyond
dispute. It was in its substance, as we understand, a stone. It was not of
a character to be thought of as “unclaimed by any owner,” and, because
unclaimed, “supposed to be abandoned by the last proprietor,” as should
be the case under the rule invoked by appellant. In fact, it has none of
the characteristics of the property contemplated by such a rule.
We may properly note some of the particular claims of appellant.
* * * The general rules of the law, by which the owners of riparian titles
are made to lose or gain by the doctrine of accretions, are quite familiar.
These rules are not, however, of exclusive application to such owners.
Through the action of the elements, wind and water, the soil of one man
is taken and deposited in the field of another; and thus all over the
country, we may say, changes are constantly going on. By these natural
causes the owners of the soil are giving and taking as the wisdom of the
controlling forces shall determine. By these operations one may be
affected with a substantial gain, and another by a similar loss. These
gains are of accretion, and the deposit becomes the property of the owner
of the soil on which it is made.
A scientist of note has said that from six to seven hundred of these
stones fall to our earth annually. If they are, as indicated in argument,
departures from other planets, and if among the planets of the solar
system there is this interchange, bearing evidence of their material
composition, upon what principle of reason or authority can we say that
a deposit thus made shall not be of that class of property that it would be
if originally of this planet and in the same situation? * * * It is not easy
to understand why stones or balls of metallic iron, deposited as this was,
should be governed by a different rule than obtains from the deposit of
boulders, stones, and drift upon our prairies by glacier action; and who
would contend that these deposits from floating bodies of ice belong, not
to the owner of the soil, but to the finder? Their origin or source may be
less mysterious, but they, too, are “telltale messengers” from far-off
lands, and have value for historic and scientific investigation.
It is said that the aerolite is without adaptation to the soil, and only
valuable for scientific purposes. Nothing in the facts of the case will
warrant us in saying that it was not as well adapted for use by the owner
of the soil as any stone, or, as appellant is pleased to denominate it, “ball
of metallic iron.” That it may be of greater value for scientific or other
purposes may be admitted, but that fact has little weight in determining
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who should be its owner. We cannot say that the owner of the soil is not
as interested in, and would not as readily contribute to, the great cause
of scientific advancement, as the finder, by chance or otherwise, of these
silent messengers. This aerolite is of the value of $101, and this fact, if
no other, would remove it from uses where other and much less valuable
materials would answer an equally good purpose, and place it in the
sphere of its greater usefulness.
The rule is cited, with cases for its support, that the finder of lost
articles, even where they are found on the property, in the building, or
with the personal effects of third persons, is the owner thereof against all
the world except the true owner. The correctness of the rule may be
conceded, but its application to the case at bar is very doubtful. The
subject of this controversy was never lost or abandoned. Whence it came
is not known, but, under the natural law of its government, it became a
part of this earth, and, we think, should be treated as such. * * *
The judgment of the district court is affirmed.

NOTES AND QUESTIONS
1. Horace Winchell, the defendant in this action, was a geologist with
the University of Minnesota and an avid collector of aerolites, or meteorites
as they are more commonly called today. When Winchell heard about a large
meteorite shower near Forest City, Iowa, he hastened to the site. He arrived
at Peter Hoagland’s farm at the same time as William Bradford, a local
lawyer who evidently sought to acquire the aerolite to resell it for a profit,
and a bidding war ensued. Bradford would not pay more than $100, so
Winchell won. The lawyer later discovered that the aerolite had fallen on
Goddard’s land, not Hoagland’s, and sued out a writ of replevin in Goddard’s
name, posting a bond for twice the value of the stone. (See Chapter IV for
more on replevin.) This caused the sheriff to seize the aerolite at the train
station, as Winchell was preparing to ship it to Minneapolis. Before the first
replevin was tried, Winchell persuaded the University to bring a second
replevin action, posting an even higher bond. This caused the sheriff to seize
the stone again and turn it back over to Winchell, who spirited it out of the
state in a mad dash. The decision reproduced here is the appeal from the
first replevin action. Once the Iowa Supreme Court decided the question of
title, the only issue in the second action was damages. The jury in this second
action fixed the value at $480, which the University paid rather than give up
the stone. See Horace V. Winchell, A Meteoric Career, A True Story, 131
Atlantic Monthly 779 (June 1923). According to Professor E. Calvin
Alexander, Jr. of the University of Minnesota Department of Geology and
Geophysics, the “Forest City Meteorite” remains the property of the
University of Minnesota, although it has been on loan to the Smithsonian
Institution in Washington, D.C. for several decades.
2. The court here may have thought that it had no easy out based on
trespass. Goddard, the owner of the pasture where the aerolite fell, had
leased the land to Elickson as tenant. A tenant typically exercises full
possessory rights over leased property, including the right to determine who
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may and may not enter the land and on what terms. Since Elickson had
granted permission to Hoagland to enter the field and recover the aerolite, it
would have been difficult to award the aerolite to Goddard on the simple
ground that Hoagland was a trespasser. On the other hand, someone who
exceeds the scope of an owner’s consent (in the form of a license or easement,
see Chapters IV and IX) becomes a trespasser even if his initial entry was
lawful. In this case, the tenant Elickson had only the “grass privilege,”
probably meaning that Elickson had no right to dig for minerals. Would it
have exceeded the scope of Elickson’s rights if he had dug the aerolite out of
the ground himself? If Elickson likewise had no actual authority to authorize
digging by Hoagland, does that make Hoagland a trespasser? Would this
depend on what Hoagland reasonably believed about the scope of Elickson’s
rights? How would we expect Hoagland to inform himself about such
matters?
3. How important to the result is it that the aerolite was buried three
feet into the ground? Suppose it came down and bounced off a piece of
granite, and thus stayed on the surface of the land. Same result? Consider
the famous Hodges meteorite. On November 30, 1954, an 8 ½ pound
fragment of a meteorite fell through the roof of a house in Sylacauga,
Alabama, bounced off a console radio, and struck Ann Hodges who, not
feeling well, had been napping on the living-room couch. (See Figure 2–9.)
Hodges was painfully but not seriously injured in the arm and hip and was
later hospitalized, partly to avoid the clamor of press and curiosity seekers
who descended on the Hodges home. Hodges and her husband occupied the
house under a lease, and later the Hodges and their landlord, Birdie Guy,
got into a legal dispute over who was the owner of the meteorite. Guy’s
attorney believed that caselaw supported Mrs. Guy’s position, based on her
ownership of the real property. But public opinion was firmly behind Mrs.
Hodges, in part because the meteorite had physically struck her. Should this
affect the analysis of the rival claims of ownership? What would Hume and
Sugden say? After preliminary sparring (including a threat by Mrs. Hodges
to sue Mrs. Guy for her injuries if she was awarded ownership of the
meteorite), the case was settled in September 1955, with Mrs. Hodges paying
Mrs. Guy $500 to relinquish her claim. Mrs. Hodges donated the meteorite
the next year to the Alabama Museum of Natural History, where it is on
permanent display. According to John Hall, retired assistant director of the
museum, “the only person with a positive experience in the incident was
Julius Kempis McKinney, a black farmer,” who found a smaller fragment of
the same meteorite in the road where he was driving his mules. He brought
it home, wound up selling it to the Smithsonian, and purchased a car and a
new house from the proceeds of the sale. M.J. Ellington, A Star Fell on
Sylacauga, Decatur Daily (Nov. 30, 2006), http://archive.decaturdaily.com/
decaturdaily/news/061130/meteorite.shtml.
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Figure 2–9
Mayor Ed J. Howard, Ann E. Hodges, and Chief W.D. Ashcraft,
the afternoon of the fall

Courtesy of Alabama Museum of Natural History, The University of Alabama. Note
the hole in the ceiling and Ann Hodges’ swollen hand.

Hannah v. Peel
King’s Bench Division, 1945.
[1945] K.B. 509.

On December 13, 1938, the freehold of Gwernhaylod House,
Overton-on-Dee, Shropshire, was conveyed to the defendant, Major Hugh
Edward Ethelston Peel, who from that time to the end of 1940 never
himself occupied the house and it remained unoccupied until October 5,
1939, when it was requisitioned, but after some months was released
from requisition. Thereafter it remained unoccupied until July 18, 1940,
when it was again requisitioned, the defendant being compensated by a
payment at the rate of £250 a year. In August, 1940, the plaintiff, Duncan
Hannah, a lance-corporal, serving in a battery of the Royal Artillery, was
stationed at the house and on the 21st of that month, when in a bedroom,
used as a sick-bay, he was adjusting the black-out curtains when his
hand touched something on the top of a window-frame, loose in a crevice,
which he thought was a piece of dirt or plaster. The plaintiff grasped it
and dropped it on the outside window ledge. On the following morning he
saw that it was a brooch covered with cobwebs and dirt. Later, he took it
with him when he went home on leave and his wife having told him it
might be of value, at the end of October, 1940, he informed his
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commanding officer of his find and, on his advice, handed it over to the
police, receiving a receipt for it. In August, 1942, the owner not having
been found the police handed the brooch to the defendant, who sold it in
October, 1942, for £66, to Messrs. Spink & Son, Ltd., of London, who
resold it in the following month for £88. There was no evidence that the
defendant had any knowledge of the existence of the brooch before it was
found by the plaintiff. The defendant had offered the plaintiff a reward
for the brooch, but the plaintiff refused to accept this and maintained
throughout his right to the possession of the brooch as against all persons
other than the owner, who was unknown. By a letter, dated October 5,
1942, the plaintiff’s solicitors demanded the return of the brooch from the
defendant, but it was not returned and on October 21, 1943, the plaintiff
issued his writ claiming the return of the brooch, or its value, and
damages for its detention. By his defence, the defendant claimed the
brooch on the ground that he was the owner of Gwernhaylod House and
in possession thereof.
■ BIRKETT J. There is no issue of fact in this case between the parties. As
to the issue in law, the rival claims of the parties can be stated in this
way: The plaintiff says: “I claim the brooch as its finder and I have a good
title against all the world, save only the true owner.” The defendant says:
“My claim is superior to yours inasmuch as I am the freeholder. The
brooch was found on my property, although I was never in occupation,
and my title, therefore, ousts yours and in the absence of the true owner
I am entitled to the brooch or its value.” Unhappily the law on this issue
is in a very uncertain state and there is need of an authoritative decision
of a higher court. Obviously if it could be said with certainty that this is
the law, that the finder of a lost article, wherever found, has a good title
against all the world save the true owner, then, of course, all my
difficulties would be resolved; or again, if it could be said with equal
certainty that this is the law, that the possessor of land is entitled as
against the finder to all chattels found on the land, again my difficulties
would be resolved. But, unfortunately, the authorities give some support
to each of these conflicting propositions.
In the famous case of Armory v. Delamirie, 1 Str. 505 (K. B. 1722),
the plaintiff, who was a chimney sweeper’s boy, found a jewel and carried
it to the defendant’s shop, who was a goldsmith, in order to know what it
was, and he delivered it into the hands of the apprentice in the
goldsmith’s shop, who made a pretence of weighing it and took out the
stones and called to the master to let him know that it came to threehalfpence. The master offered the boy the money who refused to take it
and insisted on having the jewel again. Whereupon the apprentice
handed him back the socket of the jewel without the stones, and an action
was brought in trover against the master, and it was ruled “that the
finder of a jewel, though he does not by such finding acquire an absolute
property or ownership, yet he has such a property as will enable him to
keep it against all but the rightful owner, and consequently may
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maintain trover.” The case of Bridges v. Hawkesworth, 21 L. J.R. 75 (Q.
B. 1851) 75, is in process of becoming almost equally as famous because
of the disputation which has raged around it. The headnote in the Jurist
is as follows: “The place in which a lost article is found does not constitute
any exception to the general rule of law, that the finder is entitled to it
as against all persons except the owner.” * * * The facts appear to have
been that in the year 1847 the plaintiff, who was a commercial traveller,
called on a firm named Byfield & Hawkesworth on business, as he was
in the habit of doing, and as he was leaving the shop he picked up a small
parcel which was lying on the floor. He immediately showed it to the
shopman, and opened it in his presence, when it was found to consist of
a quantity of Bank of England notes, to the amount of £65. The
defendant, who was a partner in the firm of Byfield & Hawkesworth, was
then called, and the plaintiff told him he had found the notes, and asked
the defendant to keep them until the owner appeared to claim them.
Then various advertisements were put in the papers asking for the
owner, but the true owner was never found. No person having appeared
to claim them, and three years having elapsed since they were found, the
plaintiff applied to the defendant to have the notes returned to him, and
offered to pay the expenses of the advertisements, and to give an
indemnity. The defendant refused to deliver them up to the plaintiff, and
an action was brought in the county court of Westminster in consequence
of that refusal. The county court judge decided that the defendant, the
shopkeeper, was entitled to the custody of the notes as against the
plaintiff, and gave judgment for the defendant. Thereupon the appeal
was brought which came before the court composed of Patteson J. and
Wightman J. Patteson J. said: “The notes which are the subject of this
action were incidentally dropped, by mere accident, in the shop of the
defendant, by the owner of them. The facts do not warrant the
supposition that they had been deposited there intentionally, nor has the
case been put at all upon that ground. The plaintiff found them on the
floor, they being manifestly lost by someone. The general right of the
finder to any article which has been lost, as against all the world, except
the true owner, was established in the case of Armory v. Delamirie which
has never been disputed. This right would clearly have accrued to the
plaintiff had the notes been picked up by him outside the shop of the
defendant and if he once had the right, the case finds that he did not
intend, by delivering the notes to the defendant, to waive the title (if any)
which he had to them, but they were handed to the defendant merely for
the purpose of delivering them to the owner should he appear.” Then a
little later: “The case, therefore, resolves itself into the single point on
which it appears that the learned judge decided it, namely, whether the
circumstance of the notes being found inside the defendant’s shop gives
him, the defendant, the right to have them as against the plaintiff, who
found them.” After discussing the cases, and the argument, the learned
judge said: “If the discovery had never been communicated to the
defendant, could the real owner have had any cause of action against him
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because they were found in his house? Certainly not. The notes never
were in the custody of the defendant, nor within the protection of his
house, before they were found, as they would have been had they been
intentionally deposited there; and the defendant has come under no
responsibility, except from the communication made to him by the
plaintiff, the finder, and the steps taken by way of advertisement. . . .We
find, therefore, no circumstances in this case to take it out of the general
rule of law, that the finder of a lost article is entitled to it as against all
persons except the real owner, and we think that that rule must prevail,
and that the learned judge was mistaken in holding that the place in
which they were found makes any legal difference. Our judgment,
therefore, is that the plaintiff is entitled to these notes as against the
defendant.”
It is to be observed that in Bridges v. Hawkesworth which has been
the subject of immense disputation, neither counsel put forward any
argument on the fact that the notes were found in a shop. Counsel for the
appellant assumed throughout that the position was the same as if the
parcel had been found in a private house, and the learned judge spoke of
“the protection of his” (the shopkeeper’s) “house.” The case for the
appellant was that the shopkeeper never knew of the notes. Again, what
is curious is that there was no suggestion that the place where the notes
were found was in any way material; indeed, the judge in giving the
judgment of the court expressly repudiates this and said in terms “The
learned judge was mistaken in holding that the place in which they were
found makes any legal difference.” * * *
With regard to South Staffordshire Water Co. v. Sharman, [1896] 2
Q. B. 44 (1896), the first two lines of the headnote are: “The possessor of
land is generally entitled, as against the finder, to chattels found on the
land.” I am not sure that this is accurate. The facts were that the
defendant Sharman, while cleaning out, under the orders of the
plaintiffs, the South Staffordshire Water Company, a pool of water on
their land, found two rings embedded in the mud at the bottom of the
pool. He declined to deliver them to the plaintiffs, but failed to discover
the real owner. In an action brought by the company against Sharman in
detinue it was held that the company were entitled to the rings. Lord
Russell of Killowen C.J. said (id. at 46): “The plaintiffs are the freeholders
of the locus in quo, and as such they have the right to forbid anybody
coming on their land or in any way interfering with it. They had the right
to say that their pool should be cleaned out in any way that they thought
fit, and to direct what should be done with anything found in the pool in
the course of such cleaning out. It is no doubt right, as the counsel for the
defendant contended, to say that the plaintiffs must show that they had
actual control over the locus in quo and the things in it; but under the
circumstances, can it be said that the Minster Pool and whatever might
be in that pool were not under the control of the plaintiffs? In my opinion
they were. . . . The principle on which this case must be decided, and the
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distinction which must be drawn between this case and that of Bridges
v. Hawkesworth, is to be found in a passage in Pollock and Wright’s
‘Essay on Possession in the Common Law,’ p. 41: ‘The possession of land
carries with it in general, by our law, possession of everything which is
attached to or under that land, and, in the absence of a better title
elsewhere, the right to possess it also’.” If that is right, it would clearly
cover the case of the rings embedded in the mud of the pool, the words
used being “attached to or under that land.” Lord Russell continued:
“ ‘And it makes no difference that the possessor is not aware of the thing’s
existence. . . . It is free to anyone who requires a specific intention as part
of a de facto possession to treat this as a positive rule of law. But it seems
preferable to say that the legal possession rests on a real de facto
possession constituted by the occupier’s general power and intent to
exclude unauthorized interference.’ That is the ground on which I prefer
to base my judgment. There is a broad distinction between this case and
those cited from Blackstone. Those were cases in which a thing was cast
into a public place or into the sea—into a place, in fact, of which it could
not be said that anyone had a real de facto possession, or a general power
and intent to exclude unauthorized interference.” Then Lord Russell
cited the passage which I read earlier in this judgment and continued: “It
is somewhat strange”—I venture to echo those words—“that there is no
more direct authority on the question; but the general principle seems to
me to be that where a person has possession of house or land, with a
manifest intention to exercise control over it and the things which may
be upon or in it, then, if something is found on that land, whether by an
employee of the owner or by a stranger, the presumption is that the
possession of that thing is in the owner of the locus in quo.” It is to be
observed that Lord Russell there is extending the meaning of the passage
he had cited from Pollock and Wright’s essay on “Possession in the
Common Law,” where the learned authors say that the possession of land
carries with it possession of everything which is attached to or under that
land. Then Lord Russell adds possession of everything which may be on
or in that land. South Staffordshire Water Co. v. Sharman, which was
relied on by counsel for the defendant, has also been the subject of some
discussion. It has been said that it establishes that if a man finds a thing
as the servant or agent of another, he finds it not for himself, but for that
other, and indeed that seems to afford a sufficient explanation of the case.
The rings found at the bottom of the pool were not in the possession of
the company, but it seems that though Sharman was the first to obtain
possession of them, he obtained them for his employers and could claim
no title for himself.
The only other case to which I need refer is Elwes v. Brigg Gas Co.,
33 Ch. D. 562 (1886), in which land had been demised to a gas company
for ninety-nine years with a reservation to the lessor of all mines and
minerals. A pre-historic boat embedded in the soil was discovered by the
lessees when they were digging to make a gasholder. It was held that the
boat, whether regarded as a mineral or as part of the soil in which it was
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embedded when discovered, or as a chattel, did not pass to the lessees by
the demise, but was the property of the lessor though he was ignorant of
its existence at the time of granting the lease. Chitty J. said (id. at 568):
“The first question which does actually arise in this case is whether the
boat belonged to the plaintiff at the time of the granting of the lease. I
hold that it did, whether it ought to be regarded as a mineral, or as part
of the soil within the maxim above cited, or as a chattel. If it was a
mineral or part of the soil in the sense above indicated, then it clearly
belonged to the owners of the inheritance as part of the inheritance itself.
But if it ought to be regarded as a chattel, I hold the property in the
chattel was vested in the plaintiff, for the following reasons.” Then he
gave the reasons, and continued: “The plaintiff then being thus in
possession of the chattel, it follows that the property in the chattel was
vested in him. Obviously the right of the original owner could not be
established; it had for centuries been lost or barred, even supposing that
the property had not been abandoned when the boat was first left on the
spot where it was found. The plaintiff, then, had a lawful possession, good
against all the world, and therefore the property in the boat. In my
opinion it makes no difference, in these circumstances, that the plaintiff
was not aware of the existence of the boat.”
A review of these judgments shows that the authorities are in an
unsatisfactory state, and I observe that Sir John Salmond in his book on
Jurisprudence (9th ed., at p. 383), after referring to the cases of Elwes v.
Brigg Gas Co. and South Staffordshire Water Co. v. Sharman, said:
“Cases such as these, however, are capable of explanation on other
grounds, and do not involve any necessary conflict either with the theory
of possession or with the cases already cited, such as Bridges v.
Hawkesworth. The general principle is that the first finder of a thing has
a good title to it against all but the true owner, even though the thing is
found on the property of another person,” and he cites Armory v.
Delamirie and Bridges v. Hawkesworth in support of that proposition.
Then he continues: “This principle, however, is subject to important
exceptions, in which, owing to the special circumstances of the case, the
better right is in him on whose property the thing is found,” and he names
three cases as the principal ones: “When he on whose property the thing
is found is already in possession not merely of the property, but of the
thing itself; as in certain circumstances, even without specific knowledge,
he undoubtedly may be.” The second limitation Sir John Salmond puts
is: “If anyone finds a thing as the servant or agent of another he finds it
not for himself, but for his employer.” Then: “A third case in which a
finder obtains no title is that in which he gets possession only through a
trespass or other act of wrongdoing.” It is fairly clear from the authorities
that a man possesses everything which is attached to or under his land.
Secondly, it would appear to be the law from the authorities I have cited,
and particularly from Bridges v. Hawkesworth, that a man does not
necessarily possess a thing which is lying unattached on the surface of
his land even though the thing is not possessed by someone else. A
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difficulty however, arises, because the rule which governs things an
occupier possesses as against those which he does not, has never been
very clearly formulated in our law. He may possess everything on the
land from which he intends to exclude others, if Mr. Justice Holmes is
right; or he may possess those things of which he has a de facto control,
if Sir Frederick Pollock is right.
There is no doubt that in this case the brooch was lost in the ordinary
meaning of that term, and I should imagine it had been lost for a very
considerable time. Indeed, from this correspondence it appears that at
one time the predecessors in title of the defendant were considering
making some claim. But the moment the plaintiff discovered that the
brooch might be of some value, he took the advice of his commanding
officer and handed it to the police. His conduct was commendable and
meritorious. The defendant was never physically in possession of these
premises at any time. It is clear that the brooch was never his, in the
ordinary acceptation of the term, in that he had the prior possession. He
had no knowledge of it, until it was brought to his notice by the finder. A
discussion of the merits does not seem to help, but it is clear on the facts
that the brooch was “lost” in the ordinary meaning of that word; that it
was “found” by the plaintiff in the ordinary meaning of that word, that
its true owner has never been found, that the defendant was the owner
of the premises and had his notice drawn to this matter by the plaintiff,
who found the brooch. In those circumstances I propose to follow the
decision in Bridges v. Hawkesworth, and to give judgment in this case for
the plaintiff for £66.

NOTES AND QUESTIONS
1. According to a local historian, the Peels were the “lords of the
manor” of Overton and still live in the village today. The main house of the
Peel estate is Bryn y Pys, located nearby; they purchased Gwernhaylod in
1934 primarily to add its farmland and woods to their existing holdings, and
they leased the house to tenants. Consider some further history:
I am afraid [Gwernhaylod] suffered the same fate as many country
houses in the U.K. They were requisitioned by the British army
1939–46 and after the war were left in such an awful state by the
uncaring and unsupervised soldiers, that they had to be
demolished. Windows smashed, lead stolen from roofs, led to the
weather getting in and the houses starting to decay and getting into
a state that would be too expensive to repair * * * It was also a time
when men returning from the war had no desire to go back to be
servants and the size of large houses was impractical to run
without servants. The final blow was the death of Major Hugh Peel
in 1950, leaving his heir, one very young granddaughter. The estate
was for a time therefore managed by Trustees on her behalf who
made the decision to demolish the old house. There is still a cottage
there created from outbuildings of the old house and this is now
lived in by the Peel estate’s gamekeeper.
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Email communication from Jill Burton, Royal Commission on the Ancient
and Historical Monuments of Wales, July 29, 2006.

Figure 2–10
Gwernhaylod House, Overton: West Elevation, 1956

© Crown copyright: Royal Commission on the Ancient and Historical Monuments of
Wales.

2. Again, there is no easy solution here based on trespass. Corporal
Hannah had full permission to be where he was when he found the brooch.
He was staying at Gwernhaylod on the orders of the British Army, which
had requisitioned it during the War.
3. The court appears to give reduced weight to Major Peel’s interest
as owner of the house, on the ground that he had never entered into actual
possession of the house before the brooch was found. This seems to tilt the
court away from accession towards first possession. Major Peel’s lack of
possession could hardly be a decisive factor, however, given the decision in
Elwes v. Brigg Gas Co., cited in the main case, which awarded a pre-historic
boat found buried on the land to the landlord rather than the tenant gas
company that discovered it while digging. One can hardly be more out of
possession than a landlord under a 99-year lease. Would Hannah v. Peel have
come out the other way if Gwernhaylod had been Major Peel’s ancestral
home where he had grown up as a boy?
4. Suppose the brooch had been discovered by Corporal Hannah
buried under one inch of soil in the garden. Different result? English law
recognizes a special rule for treasure trove, defined to mean gold, silver,
bullion, or money concealed in a hidden place. If the treasure trove is buried
under ground, it belongs to the Crown. See D. Barlow Burke, Personal
Property 159–61 (3d ed. 2003). Should the court in Hannah have extended
this doctrine to award the brooch to the British government? Absent any
Crown and operating in a culture that puts a high premium on
individualism, American courts have tended to reject any special rule for
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treasure trove and generally treat buried treasure like any other kind of lost
or abandoned property.
5. American courts sometimes distinguish between lost and mislaid
property in deciding who gets to keep a found object. See, e.g., McAvoy v.
Medina, 93 Mass. 548 (1866). An object is said to be mislaid when the owner
intentionally places it somewhere and then forgets it (for example, the owner
places it on a counter in a store and then leaves without it). An object is said
to be lost when the owner is unaware of losing possession of it (for example,
it falls out of the owner’s pocket). Courts that observe the distinction
generally award lost property to the finder, and mislaid property to the
owner of the land where it is found. Does this distinction make sense? What
policy or objective is being pursued by further subdividing the world of
misplaced objects in this fashion? Was the brooch in Hannah lost or mislaid?

CONCLUDING NOTE AND QUESTIONS
The idea of possession appears repeatedly in all the material we have
covered in this chapter. First possession, obviously, is based on being the
first to possess an unclaimed thing. Discovery is based on being the first
to discover some thing, and hence having a unique claim to possess it.
Creation involves being the first to possess some new or novel thing.
Accession is more complicated, but in many of its applications appears to
involve the perception that one thing bears such a prominent
relationship to another thing that possession of the one thing is also
possession of the other thing. And of course adverse possession is based
on someone possessing a thing for such a long period of time that the
rights of the original owner are extinguished. Moreover, the sequential
possession issues seem to suggest that prior possession is privileged in
the law, and the cases about competing acquisition principles can be read
as turning on which of two rival claims of possession the court finds more
compelling in any given context. Does all this suggest that there is only
one principle of original acquisition, based on having a stronger claim of
possession? Why should possession play such a pivotal role in assigning
ownership to things? Can you think of some other principle, unrelated to
possession, that might serve as an alternative basis for establishing
original claims to ownership of things?

