TABLE OF CONTENTS

A NOTE ON THE CASES ...eetttieiiteeiiteeiteeniteesieeesiteesseesseeesnseesssteesaseesseessssessnnes 11
PREFACE ... .cttiteitieitetesteetesteeteesesteeseesseestessesseessessesssessesseessessesssessessesssessesssessens v
ACKNOWLEDGMENTS .....cviitteteiteetesteeteesesseessesseassesesseessesseeseessesseessessesssessesses VII
TABLE OF CASES . .oiitietieitieteerieteetteteeteeseessesssesesseessesseeseessesseessessesssessessesssesns XIX

PART ONE. REMEDIES

Chapter 1. INtroducCtion......eeeeeieeecerrcrceeeeieeccessssnseeeeeccessssnnassessesssssssnnnssses 3
SUILVAN V. O COMII0T ettt ettt e e e e et e aeee e e e e eeesaaeeeeeaees 4
Chapter 2. Economic EffiCiencCy ......ccceeeeeeeeiirrrcneeeieeecesssssnneeeseeccssssnnneeees 13
2.1 WHhy Efficiency? .....ccoviioiiiiieeeie ettt 14
2.2 Pareto EffiCIency.......c.ccccooiiiiiiiiiiiieeciieeee e 15
2.3  Monetized Conceptions of Efficiency..........ccccevvvvveeieeiiiiiiiiieeeeeeeeeeenns 19
Chapter 3. The Efficiency of Expectation Damages.......cccccceeeeevnnnenens 25
3.1 The Perform-or-Breach DeciSION ......cocoovviviimeieiiiiiiiiiiieee e 25
3.2  The Selection and Precaution DecCISIONS ......cooeevviviviviiieeiieeeiiiiiiieeeeeeens 29

Chapter 4. Limiting Expectation by Certainty and

FoOreseeability...ccccicriiiinnniiecnnnniieessnnenecsssseessssnsssssssnsesssssnsasssssnsasssses 33

4.1 The Certainty Requirement...........cccceeeeiiiiieeiiiieeeniiee e e 33
Rombola v. CoSINAas ......uvvveiiiiiiiiiiiiiiieec e 34
Freund v. Washington Square Press, Inc. ........ccoovvvvveeiiieiiiiineeeneeen. 36

Fera v. Village Plaza, Inc...........ccccoeeeiiii 42

4.2  The Foreseeability Requirement .............ccceevvvveevereeererereeeeeeeeeeeeeeeeenenens 48
Hadley v. Baxendale .........ccoocuiiiiiiiiiiiiiiiieee e e 49

Evra Corp. v. Swiss Bank Corp. ....cccceeeeeeeeeiiiiiiiiiiiiiieeieecececeeeeeeeennnn 51
Chapter 5. Efficiency and Buyer DeciSions.....ccccccvceeeeccveeeeccvneeeccsenennn. 65
5.1 Double Responsibility at the Margin ..........cccccceeeeeeeicciiiieeeee e, 65
5.2  The Reliance DeciSion ..........ccceeeiiciiiiiiieeeeiiiiiieeeee e eeiirreeee e e e e eievvaeeeas 69
5.3  The Mitigation DecCiSION......cccceveeviiiiiiieeeeiiiiiireeee e eeeiireee e e e e e eeevanaeeeas 71
Rockingham County v. Luten Bridge Co. .....cccceeeeeieviiiiiiiiiiiieeiiiieee. 72
Canadian Industrial Alcohol Co. v. Dunbar Molasses Co. ................. 75
Parker v. Twentieth Century-Fox Film Corp. .....cccoocvviieeiiiicinieeneennn. 76

5.4  The Cure DeCISION ......ccccuuvveiiiiiiieiiiiiieeee e e ee e 85
Jacob & Youngs, Inc. v. Kent......ccocceeiiiiiiiiiiiiiiiiceeee e 89
Peevyhouse v. Garland Coal & Mining Co........cccccevvveeeecrieeenciereeennen. 93
Groves v. John Wunder Co. ........coccuviiieiiiiieeiiiec e 101
Chapter 6. Sales of Goods and the Uniform Commercial Code....... 111
6.1  Sellers’ Remedies Under the UCC ........ccccceovviieiniiiieeeiiee e, 116
6.1.A  The Seller’s Action for the Price.......c.ccccocevivieiciiiieeeciieecnee, 116
Unlaub v. SEXEOMN ..cccvviiieeiiiii e e 116

xiii



xiv

TABLE OF CONTENTS

6.1.B  Damages Based on Contract-Resale and Contract-Market

Price Differences.......ccccoevveeeveeeeee e 123
Dehahn v. INNES ... 124
6.1.C The Lost Profits Puzzle............ccccceeeiiiiiiiiiiiieiieeeee e, 135
Lenobel v. Senif........cccccoooiiiiiiiiiiiiccceee e 137
Neri v. Retail Marine Corporation .......cccoeeeeeeeeeeeeeeeeeeeeeeeeennn. 140
6.2 Buyers’ Remedies Under the UCC.........cccocovvviiviiiieeiiiiieeeiieeeee, 152
6.2.A Damages Based on Contract-Cover and Contract-Market
Price Differences.......cccccveeeeeiiiiiiciieie et 153
Maxwell v. Norwood Marine, Inc. ..........cooeeeeeeiiiiiiiiiieenennnn, 153
6.2.B Anticipatory Repudiation .........cccccccoeoiiiiiineeeieeeeeiiiiireeeeeeeeeenns 158
Hochster v. De La Tour....cooooeeeeeeeeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenn 159
Cargill v. Stafford.......cccceoeeeieiiiiiii e 160
Chapter 7. Remedies Specified by the Parties......cccccccceeeervueececrrneenne 173
7.1 Enforcing Liquidated Damage Clauses ..........cccceeevcuveeeeecrieeeencnieeeens 174
Vines v. Orchard Hills...........oovviviviiiiiiiiiiiiiiiiiieieririveeererererererereseresananes 174
7.2  Limits on Enforceability: Over-Liquidated Damages and
Penalty Clauses .cooooeeeeieeeeeeeeeeeeeeeececeeeeeeeeceeeeeeeeeeeeeeee e 178
Lake River Corp. v. Carborundum Co. ....ccoooeeeeeeieieeiiiieiiieeeeeeeeeeeeenn, 179
Chapter 8. Specific Performance .........ccccveeeccnreeeccsseeeccssneececssneeseens 191
8.1 The Official Account of Specific Performance........ccccoovvvveereevinnnnnen.. 191
Sedmak v. Charlie’s Chevrolet, INC.......ccccccoevveiiiiiiiiiiiiiiiieeee e, 192
Klein v. PepsiCo, INC. .o 196
Van Wagner Advertising Corp. v. S & M Enterprises..........cc......... 198
8.2  The Case for Specific Performance..........cccoovveeeeeeeeiciiineeeeeeeeeeecnnnne, 208
Chapter 9. Restitution and ResSCiSSion ........eeeieeeceecrcrneeeeieccccnscnnecennees 215
OLiver v. Campbell .........oooiiiiiiiiiiiiee e e e 218
Olwell v. Nye & NISSEN CO. .ccuvvriiiiieiiiiiiiiiiieee ettt eeeeireeee e e e e e 223
Mutual Benefit Life Ins. Co. v. JMR Electronics Corp.......ccc.cccceevvuvvvvenenn... 230
Chapter 10. ReliancCe .......ueeiieeeeiicrrnneeiieeccnnncnnnneeniecccsssssnnsseessesssssonnassassens 235
10.1 Reliance as EXpectation.........cccccccoeeiiiiiiiieieiieiiiiiieee et 235
Security Stove & Mfg. Co. v. American Railway Express Co........... 236
L. Albert & Son v. Armstrong Rubber Co........cccccovvvieiiiiieiniieeenee, 241
10.2 Expectation Without Reliance..........cccoveeviiiiiiiiiiiiiiiiieeeiccineeeeee e 249
Overstreet v. Norden Laboratories, Inc. .........cccoceeeiiieiiiiiinninceeiennn, 250
Texaco, Inc. v. Pennzoil, Co. .cooooeeeeieeiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 258

PART TWO. CONTRACT FORMATION
AND CONTRACTUAL MEANING

Chapter 11. INtroducCtion.......cccccrrrrceeeeereeccerrsssneeereeecesssssnnseeeseecesssnnnssassens 269
Chapter 12. Offer and ACCEPLANCE ......cccccvvveeeeeriecccrrrcrneeeereccccssnneeseesees 277
12.1 Subjective Versus Objective Standards of Intent.............cccccuveennnnee. 277

Bailey v. WSt ...oiiiiiiiieciieecee ettt e 278

Plate V. DUES . ceeeiiieeeeee et 283



TABLE OF CONTENTS

XV

Leonard v. Pepsico, INC. ......oooovviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaes 290
LUCY V. ZENIMEY ...t 297
12.2 Real Offers Versus Invitations to Bargain .........ccccccceeevvevivivnenenenennn. 308
Fairmount Glass Works v. Crunden-Martin Woodenware Co. ........ 310
Lefkowitz v. Great Minneapolis Surplus Store, Inc............coovvveeneee. 313
12.3  ACCEPUAIICE .ovvvvvvieieiiieeeeeeeeeeeeeeee ettt eeeeeeeeeeaeaeaeeeeeeeeeeeaeseeesssesesereeeseaenees 318
Ever-Tite Roofing Corp. v. Green et UX.......cccceeeevuveeeencieeeencveeeeennnen. 319
12.4 ReVOCATION . .uuitiiiiiiiiieeieeeieeeeeeeeeeeeeeeeeeeeeeeeeeeaeeeaeeeeeeeeeeeaeeseeseresesereeeaeeerees 329
12.4.A The Mailbox Rule ......cccocuvvveiiiiiiiiiiiieee e 329
12.4.B Irrevocable Offers........cccovvveiiiieiiiiiiinieeieeeeeeeeieeeee e 329
James Baird Co. v. Gimbel Bros., Inc. ...........ccccccceeeiinnn 330
Drennan v. Star Paving Co.......cccccceeevivevcciiiiiieeee e, 332

Chapter 13. Failures to Engage: Of Incompleteness, Mistake,
and Battling FOrms .....c.ccvvueeeeieeeeiinrnneeeieecccssssnseeeeecsesssssnssssssessssssnns 347
13.1 INCOMPIELEIIESS ..uvvvvrvveiieiiiiiiieiiieiieeeeeeeeeerereeeeeeeeeeeeereeeresererrrerererraereaeree. 347
Varney v. DItmMArs .......coocciiiiiiei et e e e eerrrree e e e e e eeeens 349
Corthell v. Summit Thread Co. .....cccooeeeeiiiiiiiiiiciccceccccecececeeeann 357
Paloukos v. Intermountain Chevrolet Co. ...........cccccoeevviiiininnnnl 362
Joseph Martin, Jr. Delicatessen v. Schumacher ..........cccccovvvveveeennnns 370

Sun Printing & Publishing Ass’'n v. Remington Paper &

POWET GO v renaaees 374
13,2 MISTAKE .ovvviviiiiiiiiiiieieeieeeeeeeeeeeeeee ettt —a——————— 385
Anderson Brothers Corp. v. O’Meara........cccceeeeevieeeecieeeesciieeeeevneeenn 386
Sherwood v. WalKer .........ccoieiiiiiiiiiie et 391
Raffles v. Wichelhaus ...........ccoovvvivieiiiiiiiiieeieeeeeeeeee e 397
13.3 The Battle of the FOrms .......cc.vvvviiiiiiiiiieiieeeeeeeee e 402
Youngstown Steel Erecting Co. v. MacDonald Engineering Co. ...... 404
Tonics, Inc. v. ElImwood Sensors, Inc. ......ccoeeeeiiiiiiiiiiiieeiiiiieeeeees 410
Step-Saver Data Sys. v. Wyse Tech. .....cccccceveeviiiiiiiiiiiiieeieeeeeee, 421
ProCD, Incorporated v. Zeidenberg.........cccccveeeeeeeeeiciiiieeeeeeeeeeirneennn. 433
Chapter 14. ConSideration .......eeeerierrrreeeeeeeessesssssnseeeeecsssssssssssesscssssssans 443
14.1 Two Approaches to Consideration..........cccccveveeeereeeeeeeeeeeeeeeeeereeereeeeens 444
Hamer v. SIAWaY ...cccvviiiiiiieieiciieeee et 444
Kirksey v. KirKSey ...oouvvviiiiiiiiiiiiiiieee ettt 448
St. Peter v. Pioneer Theatre Corp. .....coovvvveieiieeiiiiiiiieeeeeeeeeiiiieeee e, 450
14.2 THUSOYY PromiSes.......ueiiiiiiieeiiiiiiieee ettt 458
Wood v. Lucy, Lady Duff-Gordon ...........ccccoveeeeeiieeiiiiinieeeeeeeeeecvneee. 459
Mattel V. HOPPOT.....coooiiiiieee e 461
Eastern Airlines, Inc. v. Gulf Oil Corp..........ccoovvvvveeiiiiieeeiiiireeeeeeen. 465
14.3 The Pre-Existing Duty Rule ...........covvviviviviiiiiiiiiiiiieiiieieeeeeeeeveeeeeeeeenens 479
Alaska Packers’ Assn v. DOMENICO ...........ccoevvuvveeeeieeeeiiiirieeeeeeeeeeenns 480
Ralston Purina Co. v. MENabD ........ooovvviiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeees 487
Chapter 15. Misrepresentations in Tort and Contract ........ccceeeeunneee 495
15.1 The Misrepresentation TOrtS........ccccccevvreveereerreeeereeereeeeeeerererereeereeenen. 499

Glanzer v. Shepard.........ccccooveeiieiiie e 502



xXvi

TABLE OF CONTENTS

15.2 Of Fraud and Promissory Fraud ............cccccoovvviiiiiiiiiiiiieieceeeeas 507
Reno v. Bull......oooiiiice e 507
Morse v. HULChINS ...cevvviiiiiiii e 509
Hudson v. Insteel Industries, INcC.........ooooviiiiiiiiiiiiiii e 514

15.3 Negligent Misrepresentation.......ccccccvvieeeeeeeiiiiiiireeeeeeeeeiireeeeeeeeeeaens 523

15.4 Avoiding Contractual Obligation on Account of
MiSrepreSentation .....cccuveeeeeiieeiiiiiieeee e e e e e e 524
United States v. LitvaK........cccooiiiiiiiiiiiiiiiie e, 525

15,5 SUMIMATY ...ooiiiiiiiiiiiieeie e e eeceiree e e eeeeeeeee e e e e e eeeeaaraeeeeeeeeeeetarereeeeeeennans 537

Chapter 16. Promissory EStoppel....... i eeeiiiecernrnnnneeeeeeccecssnnneeeenees 539

16.1 Promissory Estoppel Modestly Construed: A Cure for Technical
Defects in Contract Formation on the Orthodox Model.................... 540
Rickets v. SCOLhOIN ......ccocviiiiiiiiiicee e 540

16.2 Promissory Estoppel Beyond Promise: The Orthodox Model
At RISK 1ot e e 543
Hoffman v. Red Owl Stores, INC. cocoovveeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 543
(0701 1= v 7 ' V=S UUR U PPRUR 550

Chapter 17. Warranties......ccccccceeeeerseeecessneeecsssneescsssnsssssssnsssssssnsssssssnsassss 559

17.1 Breach of Warranty: An Introduction.........cccccceeeeevieeeeiiiieececneee e, 561
Hendricks v. Callahan ..........cccvvveiiiiiiiiciiiiecce e 561
CBS Inc. v. Ziff-Davis Publishing Co. ........ccccceeevviiieeiiieeeeieeeeen. 567
Overstreet v. Norden Laboratories, Inc. ........ccoooeeiiiiiiiiiiiiieniiiieiiiinne. 575

17.2 Warranties: Easy to Create; Hard to Waive.........ccccccoeevviiiiiniceennnns 581
Ford Motor Co. v. Lemieux Lumber Co., Inc. .....ccoooeeeiveiieeeieieieeennnnn. 581
Randy Knitwear v. American Cyanamid Co. ........cccceevvveeerenreeennne. 583
Vlases v. Montgomery Ward & Co., Inc. .....cccceeveeieieiiiinnneieieeiennn, 588
Weisz v. Parke-Bernet Galleries, Inc. .......cccoceeviiiiiiiiiiiiiiicceeene, 590
Weisz v. Parke-Bernet Galleries, INC. ..o 594

Chapter 18. Fixing Contractual Meaning ......cccccccceeeerveececscneecesssncenenns 603

18.1 Contract ConsStruCtION........eeivecvieeeiiiieeeecieeeeerieeeeereeeeereeeeeereeeeeaenes 605
18.1.A The Parol Evidence Rule..........ccccocevviiiiiiiiiiiiiiiiiiccceeece, 606

Mitchell v. Lath ....cccccoviiiiiiiiiieee e 606

MaSterson V. SINE........ccccveeeeiciieeeiiiieeeecrreeeereeeeesereeeeeenneees 614

18.1.B Merger ClausSes......cccccevvuiriiieeeeeeeiiiiiieeeeeeeeeiinreeeeee e e e eaennnnes 621

Hunt Foods v. DOINeT.......cccvvvviiiiieieiiiiieeee e 622

Connell v. Diamond T. Truck Company ............cccceeeeeunnnnenn. 627

Columbia Nitrogen v. Royster.........ccccccceeeviviiiiiirecceeecnnne, 629
Southern Concrete Services v. Mabelton Contractors,

INC e 633

18.2 Contract Interpretation ........cccccceeeeiieeieeiiiie e e 644
In re Soper’s Estate . .cccciiiiiiciiiieciiie ettt 645

Pacific Gas and Electric Co. v. G.W. Thomas Drayage &
RiIgEING COniiiiiiieee e 653



TABLE OF CONTENTS

xvii

PART THREE. FREEDOM OF CONTRACT AND ITS LIMITS

Chapter 19. INtroducCtion.......eeeeeeeeeeeeersrsrneeeeeeecesssssnneeeeesecssssssnsesssesessssssans 667

Chapter 20. GOOd Faith........eeeiiieeciirrrnneeeieeeciissssnneeeeeeeccssssnsesseesecsssssens 669

20.1 The Metes and Bounds of Good Faith..........cccecevviviiiiiiiiiiiiiniinneeenn. 673

20.2 Good Faith as a Pedestrian Ideal............ccc.ccoovviiiniiieiiiiiiiiiiieeee e, 677

Market St. Assocs. Ltd. P’ship v. Frey ....ccoovvveeeiiiieiviiieeeeeeeeeeenee. 678

20.3 Good Faith at Contract’s Core.......ccccvevvviiiieiiiiieeeeciiee e 694

Chapter 21. Contracts of AdheSion ......eiieeeeiiirrcneeeeeeeccirnscneeeeeecccsennens 697

Henningsen v. Bloomfield MOtOrs...........ccooevviuvriiiieeeieeiiiieeeeee e 699

Northwestern Nat’l Ins. Co. v. DONovan .........ccccceeeeveeeeiciieeeecieee e 720

Huff v. Bekins Moving & Storage Co........cooovvvvveeieeeeeeeiiireeeeee e 729

Chapter 22. Arbitration Agreements.....cccccceeeerrrsneeeeeeeceserssnneeseeeeccssssens 733

22.1 Third-Party Arbitration .....ccccccceeeiiiieiiiiireeeeeeeeeeeireeeeee e eeeeerrreeee e 736

Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer..................... 736

22.2 First-Party Arbitration .......cccccceeiiiiiiiiiiiiieieeeeeeeeeeeeee e 743

United Steelworkers of Am. v. American Mfg. Co. .......cccceeeeerveeennns 744

United Steelworkers of Am. v. Warrior & Gulf Navigation Co........ 749

United Steelworkers of Am. v. Enterprise Wheel & Car Corp......... 754

22.3  Arbitration’s Arbitrage.......cccoiiiiiiiiiiiiiiiiieeee e 759

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. .............. 760

MecGill v. Citibank, N.A. . ....ooooiiiii ettt 771

22.4  CONCIUSION......ciiiiiiiiiiiie e e ettt e e eeeecee e e e e ee et aeeeeeeeeeeeatareeeeaeeeens 785

Chapter 23. Contract and Constraint: Defenses to

EnNforcement ..........eeeeiiieiiininnneiiiicciinnncnneteseccsssssnneessssscssssssnnssssssssns 787

23.1 Legal Constraints on Contractual Freedom ............ccccccvveeeririeennnnen. 788

Inre Baby M...ooooiiiieeeeeec e 790

23.2 Legal Protections for Contractual Freedom ..........cccccooovvinnnnnnniennn. 821

23.2.A DUFESS .veiiieiiieeeeieee ettt e ra e e 821

POSt V. JONES ceiiiiieiiiiiiieee e 821

Austin Instruments, Inc. v. Loral Corp. ....ccooovvveeeveeeeennnnn... 825

Alaska Packers’ Ass'n v. Domenico ..........ccevvveveeeeeeesnnnnnnenn. 829

23.2.B Undue Influence ...........cccocovveiieiiiiieeciiie e 833

Vokes v. Arthur Murray, Inc. .......ccccceeeeieiiiiiiiiieeeeeeeeee, 833

23.2.C Unconscionability .......ccooivieiiiiiiiiiiiiiieeeeeceeciiiee e 839

Williams v. Walker-Thomas Furniture Company I............. 839

Williams v. Walker-Thomas Furniture Company II............ 841

Jones v. Star Credit Corp. ...cooovvvveeeeiiiieiiiiieeeeeeeeeeecireeeee e, 844

Patterson v. Walker-Thomas Furniture Co., Inc. ................ 847

23.3 Impracticability and Frustration ..........cccccccvveveveeiiieieiirereeeeereeeeeeeeennns 860
Tractebel Energy Marketing, Inc. v. E.I. Du Point de Nemours

ANA COMPANY ...evvvvreeeeeee e e e e e eeareeee s 861

Pieper, Inc. v. Land O’Lakes Farmland Feed, LLC .......................... 865



xviii

TABLE OF CONTENTS

Chapter 24. The Outer Bounds of CONntract.....cccceeerrveeeeeeeeeecrrsneeeeeeees 871

24.1 Assignment, Delegation, and Third Party Beneficiaries.................. 871

In re Ames Department Stores Inc. ......cceeevvviiiiiiiiiiiniiieiieeeeeeeee, 872
Karen-Richard Beauty Salon, Inc. v. Fountainebleau Hotel

COTP. i 877

Mount Sinai Hospital v. Enrique Loutsch...........ccccccoooii. 879

24.2 Unconscionability in Software Contracts ........cccecveeeercvieeencieeeennnne. 884

Principles of the Law of Software Contracts § 1.11 (2010)............... 884

24.3 Contract, Inside and Outside the Firm..........cccccocoeiiiiiiniiiinnieniiinnnn, 888

BAE Systems Information and Electronic Systems Integration,
Inc. v. Lockheed Martin Corporation ........cccceevvveeeeeeeeeecinvneenennnn. 889





