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To be added at page 333 following Garcetti v. Ceballos:

Lane v. Franks
13-483, 2014 WL 2765285 (U.S. June 19, 2014)

Justice SOTOMAYOR delivered the opinion of the Court.

Almost 50 years ago, this Court declared that citizens do not surrender their First Amendment
rights by accepting public employment. Rather, the First Amendment protection of a public employee's
speech depends on a careful balance “between the interests of the [employee], as a citizen, in
commenting upon matters of public concern and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its employees.” Pickering v. Board of Ed. of
Township High School Dist. 205, Will Cty., 391 U.S. 563, 568, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).
In Pickering, the Court struck the balance in favor of the public employee, extending First Amendment
protection to a teacher who was fired after writing a letter to the editor of a local newspaper criticizing
the school board that employed him. Today, we consider whether the First Amendment similarly
protects a public employee who provided truthful sworn testimony, compelled by subpoena, outside the
course of his ordinary job responsibilities. We hold that it does.

I

In 2006, Central Alabama Community College (CACC) hired petitioner Edward Lane to be the
Director of Community Intensive Training for Youth (CITY), a statewide program for underprivileged
youth. CACC hired Lane on a probationary basis. In his capacity as Director, Lane was responsible for
overseeing CITY's day-to-day operations, hiring and firing employees, and making decisions with
respect to the program's finances.

At the time of Lane's appointment, CITY faced significant financial difficulties. That prompted
Lane to conduct a comprehensive audit of the program's expenses. The audit revealed that Suzanne
Schmitz, an Alabama State Representative on CITY's payroll, had not been reporting to her CITY
office. After unfruitful discussions with Schmitz, Lane shared his finding with CACC's president and
its attorney. They warned him that firing Schmitz could have negative repercussions for him and
CACC.

Lane nonetheless contacted Schmitz again and instructed her to show up to the Huntsville office
to serve as a counselor. Schmitz refused; she responded that she wished to * ‘continue to serve the
CITY program in the same manner as [she had] in the past.” ” Lane v. Central Ala. Community College,
523 Fed.Appx. 709, 710 (C.A.11 2013) (per curiam ). Lane fired her shortly thereafter. Schmitz told
another CITY employee, Charles Foley, that she intended to * ‘get [Lane] back’ ” for firing her. 2012
WL 5289412, *1 (N.D.Ala., Oct. 18, 2012). She also said that if Lane ever requested money from the
state legislature for the program, she would tell him, “ “[y]ou're fired.” ” 1bid.

Schmitz' termination drew the attention of many, including agents of the Federal Bureau of
Investigation, which initiated an investigation into Schmitz' employment with CITY. In November
2006, Lane testified before a federal grand jury about his reasons for firing Schmitz. In January 2008,
the grand jury indicted Schmitz on four counts of mail fraud and four counts of theft concerning a
program receiving federal funds. ***

Schmitz' trial, which garnered extensive press coverage," commenced in August 2008. Lane
testified, under subpoena, regarding the events that led to his terminating Schmitz. The jury failed to
reach a verdict. Roughly six months later, federal prosecutors retried Schmitz, and Lane testified once
again. This time, the jury convicted Schmitz on three counts of mail fraud and four counts of theft
concerning a program receiving federal funds. The District Court sentenced her to 30 months in prison
and ordered her to pay $177,251.82 in restitution and forfeiture.



Meanwhile, CITY continued to experience considerable budget shortfalls. In November 2008,
Lane began reporting to respondent Steve Franks, who had become president of CACC in January
2008. Lane recommended that Franks consider layoffs to address the financial difficulties. In January
2009, Franks decided to terminate 29 probationary CITY employees, including Lane. Shortly
thereafter, however, Franks rescinded all but 2 of the 29 terminations—those of Lane and one other
employee—because of an “ambiguity in [those other employees’] probationary service.” Brief for
Respondent Franks 11. ***

In January 2011, Lane sued Franks in his individual and official capacities under Rev. Stat. §
1979, 42 U.S.C. § 1983, alleging that Franks had violated the First Amendment by firing him in
retaliation for his testimony against Schmitz. Lane sought damages from Franks in his individual
capacity and sought equitable relief, including reinstatement, from Franks in his official capacity.

The District Court granted Franks' motion for summary judgment. Although the court
concluded that the record raised *“genuine issues of material fact ... concerning [Franks'] true motivation
for terminating [Lane's] employment,” 2012 WL 5289412, *6, it held that Franks was entitled to
qualified immunity as to the damages claims because “a reasonable government official in [Franks']
position would not have had reason to believe that the Constitution protected [Lane's] testimony,” id.,
*12. The District Court relied on Garcetti v. Ceballos, 547 U.S. 410, 126 S.Ct. 1951, 164 L.Ed.2d 689
(2006), which held that *“ “‘when public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for First Amendment purposes.” ” 2012 WL 5289412, *10
(quoting Garcetti, 547 U.S., at 421, 126 S.Ct. 1951). The court found no violation of clearly established
law because Lane had “learned of the information that he testified about while working as Director at
[CITY],” such that his “speech [could] still be considered as part of his official job duties and not made
as a citizen on a matter of public concern.” 2012 WL 5289412, *10.

The Eleventh Circuit affirmed. 523 Fed.Appx., at 710. Like the District Court, it relied
extensively on Garecetti. It reasoned that, “[e]ven if an employee was not required to make the speech
as part of his official duties, he enjoys no First Amendment protection if his speech ‘owes its existence
to [the] employee's professional responsibilities' and is ‘a product that the “employer himself has
commissioned or created.” * ” Id., at 711 (quoting Abdur—Rahman v. Walker, 567 F.3d 1278, 1283
(C.A.11 2009)). ***

We granted certiorari, 571 U.S. ——, 134 S.Ct. 999, 187 L.Ed.2d 848 (2014), to resolve
discord among the Courts of Appeals as to whether public employees may be fired—or suffer other
adverse employment consequences—for providing truthful subpoenaed testimony outside the course of
their ordinary job responsibilities. Compare 523 Fed.Appx., at 712 (case below), with, e.g., Reilly v.
Atlantic City, 532 F.3d 216, 231 (C.A.3 2008).

1

Speech by citizens on matters of public concern lies at the heart of the First Amendment, which
“was fashioned to assure unfettered interchange of ideas for the bringing about of political and social
changes desired by the people,” Roth v. United States, 354 U.S. 476, 484, 77 S.Ct. 1304, 1 L.Ed.2d
1498 (1957). This remains true when speech concerns information related to or learned through public
employment. After all, public employees do not renounce their citizenship when they accept
employment, and this Court has cautioned time and again that public employers may not condition
employment on the relinquishment of constitutional rights. *** There is considerable value, moreover,
in encouraging, rather than inhibiting, speech by public employees. For “[g]lovernment employees are
often in the best position to know what ails the agencies for which they work.” Waters v. Churchill,
511 U.S. 661, 674, 114 S.Ct. 1878, 128 L.Ed.2d 686 (1994) (plurality opinion). ***

Our precedents have also acknowledged the government's countervailing interest in controlling
the operation of its workplaces. See, e.g., Pickering, 391 U.S., at 568, 88 S.Ct. 1731. “Government
employers, like private employers, need a significant degree of control over their employees' words and



actions; without it, there would be little chance for the efficient provision of public services.” Garcetti,
547 U.S., at 418, 126 S.Ct. 1951.

Pickering provides the framework for analyzing whether the employee's interest or the
government's interest should prevail in cases where the government seeks to curtail the speech of its
employees. It requires “balanc[ing] ... the interests of the [public employee], as a citizen, in
commenting upon matters of public concern and the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its employees.” 391 U.S., at 568, 88 S.Ct.
1731, ***

In Garcetti, we described a two-step inquiry into whether a public employee's speech is entitled
to protection:

“The first requires determining whether the employee spoke as a citizen
on a matter of public concern. If the answer is no, the employee has no
First Amendment cause of action based on his or her employer's reaction
to the speech. If the answer is yes, then the possibility of a First
Amendment claim arises. The question becomes whether the relevant
government entity had an adequate justification for treating the employee
differently from any other member of the general public.” 547 U.S., at
418, 126 S.Ct. 1951 (citations omitted).

In describing the first step in this inquiry, Garcetti distinguished between employee speech and
citizen speech. Whereas speech as a citizen may trigger protection, the Court held that “when public
employees make statements pursuant to their official duties, the employees are not speaking as citizens
for First Amendment purposes, and the Constitution does not insulate their communications from
employer discipline.” 1d., at 421, 126 S.Ct. 1951. Applying that rule to the facts before it, the Court
found that an internal memorandum prepared by a prosecutor in the course of his ordinary job
responsibilities constituted unprotected employee speech. Id., at 424, 126 S.Ct. 1951.

i

Against this backdrop, we turn to the question presented: whether the First Amendment protects
a public employee who provides truthful sworn testimony, compelled by subpoena, outside the scope of
his ordinary job responsibilities.* We hold that it does.

A

The first inquiry is whether the speech in question—Lane's testimony at Schmitz' trials—is

speech as a citizen on a matter of public concern. It clearly is.
1

Truthful testimony under oath by a public employee outside the scope of his ordinary job duties
IS speech as a citizen for First Amendment purposes. That is so even when the testimony relates to his
public employment or concerns information learned during that employment.

*** Sworn testimony in judicial proceedings is a quintessential example of speech as a citizen
for a simple reason: Anyone who testifies in court bears an obligation, to the court and society at large,
to tell the truth. When the person testifying is a public employee, he may bear separate obligations to
his employer—for example, an obligation not to show up to court dressed in an unprofessional manner.
But any such obligations as an employee are distinct and independent from the obligation, as a citizen,
to speak the truth. *** That independent obligation renders sworn testimony speech as a citizen and
sets it apart from speech made purely in the capacity of an employee.

In holding that Lane did not speak as a citizen when he testified, the Eleventh Circuit read
Garecetti far too broadly. It reasoned that, because Lane learned of the subject matter of his testimony in
the course of his employment with CITY, Garcetti requires that his testimony be treated as the speech
of an employee rather than that of a citizen. See 523 Fed.Appx., at 712. It does not.

The sworn testimony in this case is far removed from the speech at issue in Garcetti—an
internal memorandum prepared by a deputy district attorney for his supervisors recommending



dismissal of a particular prosecution. The Garcetti Court held that such speech was made pursuant to
the employee's “official responsibilities” because “[w]hen [the employee] went to work and performed
the tasks he was paid to perform, [he] acted as a government employee. The fact that his duties
sometimes required him to speak or write does not mean that his supervisors were prohibited from
evaluating his performance.” 547 U.S., at 422, 424, 126 S.Ct. 1951.

But Garcetti said nothing about speech that simply relates to public employment or concerns
information learned in the course of public employment. The Garcetti Court made explicit that its
holding did not turn on the fact that the memo at issue *“concerned the subject matter of [the
prosecutor's] employment,” because “[t]he First Amendment protects some expressions related to the
speaker's job.” Id., at 421, 126 S.Ct. 1951. *** The critical question under Garcetti is whether the
speech at issue is itself ordinarily within the scope of an employee's duties, not whether it merely
concerns those duties.

It bears emphasis that our precedents dating back to Pickering have recognized that speech by
public employees on subject matter related to their employment holds special value precisely because
those employees gain knowledge of matters of public concern through their employment. ***

The importance of public employee speech is especially evident in the context of this case: a
public corruption scandal. *** It would be antithetical to our jurisprudence to conclude that the very
kind of speech necessary to prosecute corruption by public officials—speech by public employees
regarding information learned through their employment—may never form the basis for a First
Amendment retaliation claim. Such a rule would place public employees who witness corruption in an
impossible position, torn between the obligation to testify truthfully and the desire to avoid retaliation
and keep their jobs.

Applying these principles, it is clear that Lane's sworn testimony is speech as a citizen.

2

Lane's testimony is also speech on a matter of public concern. Speech involves matters of
public concern “when it can ‘be fairly considered as relating to any matter of political, social, or other
concern to the community,” or when it ‘is a subject of legitimate news interest; that is, a subject of
general interest and of value and concern to the public.” ” Snyder v. Phelps, 562 U.S. ——, ——, 131
S.Ct. 1207, 1216, 179 L.Ed.2d 172 (2011) (citation omitted). The inquiry turns on the “content, form,
and context” of the speech. Connick, 461 U.S., at 147-148, 103 S.Ct. 1684.

The content of Lane's testimony—corruption in a public program and misuse of state funds—
obviously involves a matter of significant public concern. *** And the form and context of the
speech—sworn testimony in a judicial proceeding—fortify that conclusion. “Unlike speech in other
contexts, testimony under oath has the formality and gravity necessary to remind the witness that his or
her statements will be the basis for official governmental action, action that often affects the rights and
liberties of others.” United States v. Alvarez, 567 U.S. ——, ——, 132 S.Ct. 2537, 2546, 183 L.Ed.2d
574 (2012) (plurality opinion).

We hold, then, that Lane's truthful sworn testimony at Schmitz' criminal trials is speech as a
citizen on a matter of public concern.

B

This does not settle the matter, however. A public employee's sworn testimony is not
categorically entitled to First Amendment protection simply because it is speech as a citizen on a matter
of public concern. Under Pickering, if an employee speaks as a citizen on a matter of public concern,
the next question is whether the government had “an adequate justification for treating the employee
differently from any other member of the public” based on the government's needs as an employer.
Garcetti, 547 U.S., at 418, 126 S.Ct. 1951.

As discussed previously, we have recognized that government employers often have legitimate
“interest[s] in the effective and efficient fulfillment of [their] responsibilities to the public,” including *
‘promot[ing] efficiency and integrity in the discharge of official duties,” ” and “ *maintain[ing] proper



discipline in public service.” ” Connick, 461 U.S., at 150-151, 103 S.Ct. 1684. We have also cautioned,
however, that “a stronger showing [of government interests] may be necessary if the employee's speech
more substantially involve[s] matters of public concern.” Id., at 152, 103 S.Ct. 1684.

Here, the employer's side of the Pickering scale is entirely empty: Respondents do not assert,
and cannot demonstrate, any government interest that tips the balance in their favor. There is no
evidence, for example, that Lane's testimony at Schmitz' trials was false or erroneous or that Lane
unnecessarily disclosed any sensitive, confidential, or privileged information while testifying. In these
circumstances, we conclude that Lane's speech is entitled to protection under the First Amendment.
The Eleventh Circuit erred in holding otherwise and dismissing Lane's claim of retaliation on that
basis.

*k*x
\Y

Lane's speech is entitled to First Amendment protection, but because respondent Franks is
entitled to qualified immunity, we affirm the judgment of the Eleventh Circuit as to the claims against
Franks in his individual capacity. Our decision does not resolve, however, the claims against Burrow
[Frank's replacement]—initially brought against Franks when he served as President of CACC—in her
official capacity. *** We therefore reverse the judgment of the Eleventh Circuit as to those claims and
remand for further proceedings.

For the foregoing reasons, the judgment of the United States Court of Appeals for the Eleventh
Circuit is affirmed in part and reversed in part, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

Justice THOMAS, with whom Justice SCALIA and Justice ALITO join, concurring.

*** We ... have no occasion to address the quite different question whether a public employee
speaks “as a citizen” when he testifies in the course of his ordinary job responsibilities. For some public
employees—such as police officers, crime scene technicians, and laboratory analysts—testifying is a
routine and critical part of their employment duties. Others may be called to testify in the context of
particular litigation as the designated representatives of their employers. See Fed. Rule Civ. Proc.
30(b)(6). The Court properly leaves the constitutional questions raised by these scenarios for another
day.

To be added at page 396 following notes for Madsen v. Women’s Health Center:

McCullen v. Coakley
134 S. Ct. 2518 (2014)

Chief Justice ROBERTS delivered the opinion of the Court.

A Massachusetts statute makes it a crime to knowingly stand on a “public way or sidewalk”
within 35 feet of an entrance or driveway to any place, other than a hospital, where abortions are
performed. Mass. Gen. Laws, ch. 266, 8§ 120EY%:(a), (b) (West 2012). Petitioners are individuals who
approach and talk to women outside such facilities, attempting to dissuade them from having abortions.
The statute prevents petitioners from doing so near the facilities' entrances. The question presented is
whether the statute violates the First Amendment.

I
A

In 2000, the Massachusetts Legislature enacted the Massachusetts Reproductive Health Care

Facilities Act, Mass. Gen. Laws, ch. 266, 8 120EY%2 (West 2000). The law was designed to address



clashes between abortion opponents and advocates of abortion rights that were occurring outside clinics
where abortions were performed. The Act established a defined area with an 18—foot radius around the
entrances and driveways of such facilities. § 120E%2 (b). Anyone could enter that area, but once within
it, no one (other than certain exempt individuals) could knowingly approach within six feet of another
person—unless that person consented—*“for the purpose of passing a leaflet or handbill to, displaying a
sign to, or engaging in oral protest, education, or counseling with such other person.” Ibid. A separate
provision subjected to criminal punishment anyone who “knowingly obstructs, detains, hinders,
impedes or blocks another person's entry to or exit from a reproductive health care facility.” §
120EY3(e).

The statute was modeled on a similar Colorado law that this Court had upheld in Hill v.
Colorado, 530 U.S. 703, 120 S.Ct. 2480, 147 L.Ed.2d 597 (2000). Relying on Hill, the United States
Court of Appeals for the First Circuit sustained the Massachusetts statute against a First Amendment
challenge. McGuire v. Reilly, 386 F.3d 45 (2004) (McGuire 1), cert. denied, 544 U.S. 974, 125 S.Ct.
1827, 161 L.Ed.2d 724 (2005); McGuire v. Reilly, 260 F.3d 36 (2001) (McGuire 1).

By 2007, some Massachusetts legislators and law enforcement officials had come to regard the
2000 statute as inadequate. At legislative hearings, multiple witnesses recounted apparent violations of
the law. Massachusetts Attorney General Martha Coakley, for example, testified that protestors
violated the statute “on a routine basis.” App. 78. To illustrate this claim, she played a video depicting
protestors approaching patients and clinic staff within the buffer zones, ostensibly without the latter
individuals' consent. Clinic employees and volunteers also testified that protestors congregated near the
doors and in the driveways of the clinics, with the result that prospective patients occasionally retreated
from the clinics rather than try to make their way to the clinic entrances or parking lots.

Captain William B. Evans of the Boston Police Department, however, testified that his officers
had made “no more than five or so arrests” at the Planned Parenthood clinic in Boston and that what
few prosecutions had been brought were unsuccessful. Id., at 68-69. Witnesses attributed the dearth of
enforcement to the difficulty of policing the six-foot no-approach zones. Captain Evans testified that
the 18—foot zones were so crowded with protestors that they resembled “a goalie's crease,” making it
hard to determine whether a protestor had deliberately approached a patient or, if so, whether the
patient had consented. 1d., at 69—71. For similar reasons, Attorney General Coakley concluded that the
six-foot no-approach zones were “unenforceable.” 1d., at 79. What the police needed, she said, was a
fixed buffer zone around clinics that protestors could not enter. Id., at 74, 76. Captain Evans agreed,
explaining that such a zone would “make our job so much easier.” 1d., at 68.

To address these concerns, the Massachusetts Legislature amended the statute in 2007,
replacing the six-foot no-approach zones (within the 18—foot area) with a 35—foot fixed buffer zone
from which individuals are categorically excluded. The statute now provides:

“No person shall knowingly enter or remain on a public way or sidewalk
adjacent to a reproductive health care facility within a radius of 35 feet of
any portion of an entrance, exit or driveway of a reproductive health care
facility or within the area within a rectangle created by extending the
outside boundaries of any entrance, exit or driveway of a reproductive
health care facility in straight lines to the point where such lines intersect
the sideline of the street in front of such entrance, exit or driveway.”
Mass. Gen. Laws, ch. 266, § 120E%2(b) (West 2012).

A “reproductive health care facility,” in turn, is defined as “a place, other than within or upon
the grounds of a hospital, where abortions are offered or performed.” 8 120EY2(a).

The 35-foot buffer zone applies only “during a facility's business hours,” and the area must be “clearly
marked and posted.” § 120E%(c). In practice, facilities typically mark the zones with painted arcs and
posted signs on adjacent sidewalks and streets. A first violation of the statute is punishable by a fine of



up to $500, up to three months in prison, or both, while a subsequent offense is punishable by a fine of
between $500 and $5,000, up to two and a half years in prison, or both. § 120E%(d).

The Act exempts four classes of individuals: (1) “persons entering or leaving such facility”; (2)
“employees or agents of such facility acting within the scope of their employment”; (3) “law
enforcement, ambulance, firefighting, construction, utilities, public works and other municipal agents
acting within the scope of their employment”; and (4) “persons using the public sidewalk or street
right-of-way adjacent to such facility solely for the purpose of reaching a destination other than such
facility.” § 120E%2(b)(1)-(4). The legislature also retained the separate provision from the 2000 version
that proscribes the knowing obstruction of access to a facility. 8 120EY%2(e).

B

Some of the individuals who stand outside Massachusetts abortion clinics are fairly described as
protestors, who express their moral or religious opposition to abortion through signs and chants or, in
some cases, more aggressive methods such as face-to-face confrontation. Petitioners take a different
tack. They attempt to engage women approaching the clinics in what they call “sidewalk counseling,”
which involves offering information about alternatives to abortion and help pursuing those options.
Petitioner Eleanor McCullen, for instance, will typically initiate a conversation this way: “Good
morning, may | give you my literature? Is there anything | can do for you? I'm available if you have
any questions.” App. 138. If the woman seems receptive, McCullen will provide additional
information. ***

The buffer zones have displaced petitioners from their previous positions outside the clinics.
McCullen offers counseling outside a Planned Parenthood clinic in Boston***. The clinic occupies its
own building on a street corner. Its main door is recessed into an open foyer, approximately 12 feet
back from the public sidewalk. Before the Act was amended to create the buffer zones, petitioners
stood near the entryway to the foyer. Now a buffer zone—marked by a painted arc and a sign—
surrounds the entrance. This zone extends 23 feet down the sidewalk in one direction, 26 feet in the
other, and outward just one foot short of the curb. The clinic's entrance adds another seven feet to the
width of the zone. Id., at 293-295. The upshot is that petitioners are effectively excluded from a 56—
foot-wide expanse of the public sidewalk in front of the clinic.

*** Petitioners at [these] clinics claim that the buffer zones have considerably hampered their
counseling efforts. Although they have managed to conduct some counseling and to distribute some
literature outside the buffer zones—particularly at the Boston clinic—they say they have had many
fewer conversations and distributed many fewer leaflets since the zones went into effect. Id., at 136—
137, 180, 200.

The second statutory exemption allows clinic employees and agents acting within the scope of
their employment to enter the buffer zones. Relying on this exemption, the Boston clinic uses “escorts”
to greet women as they approach the clinic, accompanying them through the zones to the clinic
entrance. Petitioners claim that the escorts sometimes thwart petitioners' attempts to communicate with
patients by blocking petitioners from handing literature to patients, telling patients not to “pay any
attention” or “listen to” petitioners, and disparaging petitioners as “crazy.” 1d., at 165, 178.

C

In January 2008, petitioners sued Attorney General Coakley and other Commonwealth officials.
They sought to enjoin enforcement of the Act, alleging that it violates the First and Fourteenth
Amendments, both on its face and as applied to them. The District Court denied petitioners' facial
challenge after a bench trial based on a stipulated record. 573 F.Supp.2d 382 (D.Mass.2008).

The Court of Appeals for the First Circuit affirmed. 571 F.3d 167 (2009). Relying extensively
on its previous decisions upholding the 2000 version of the Act, see McGuire 1, 386 F.3d 45; McGuire
I, 260 F.3d 36, the court upheld the 2007 version as a reasonable “time, place, and manner” regulation
under the test set forth in Ward v. Rock Against Racism, 491 U.S. 781, 109 S.Ct. 2746, 105 L.Ed.2d



661 (1989). 571 F.3d, at 174-181. It also rejected petitioners' arguments that the Act was substantially
overbroad, void for vagueness, and an impermissible prior restraint. Id., at 181-184.

The case then returned to the District Court, which held that the First Circuit's decision
foreclosed all but one of petitioners' as-applied challenges. 759 F.Supp.2d 133 (2010). After another
bench trial, it denied the remaining as-applied challenge, finding that the Act left petitioners ample
alternative channels of communication. 844 F.Supp.2d 206 (2012). The Court of Appeals once again
affirmed. 708 F.3d 1 (2013).

We granted certiorari. 570 U.S. ——, 133 S.Ct. 2857, 186 L.Ed.2d 907 (2013).

1

By its very terms, the Massachusetts Act regulates access to “public way[s]” and “sidewalk[s].”
Mass. Gen. Laws, ch. 266, § 120EY%2(b) (Supp. 2007). Such areas occupy a “special position in terms of
First Amendment protection” because of their historic role as sites for discussion and debate. United
States v. Grace, 461 U.S. 171, 180, 103 S.Ct. 1702, 75 L.Ed.2d 736 (1983). These places—which we
have labeled “traditional public fora”—* *have immemorially been held in trust for the use of the
public and, time out of mind, have been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions.” ” Pleasant Grove City v. Summum, 555 U.S. 460,
469, 129 S.Ct. 1125, 172 L.Ed.2d 853 (2009) (quoting Perry Ed. Assn. v. Perry Local Educators’ Assn.,
460 U.S. 37, 45, 103 S.Ct. 948, 74 L.Ed.2d 794 (1983)).

*** Traditional public fora are areas that have historically been open to the public for speech
activities. Thus, even though the Act says nothing about speech on its face, there is no doubt—and
respondents do not dispute—that it restricts access to traditional public fora and is therefore subject to
First Amendment scrutiny. See Brief for Respondents 26 (although “[b]y its terms, the Act regulates
only conduct,” it “incidentally regulates the place and time of protected speech”).

Consistent with the traditionally open character of public streets and sidewalks, we have held
that the government's ability to restrict speech in such locations is “very limited.” Grace, supra, at 177,
103 S.Ct. 1702. In particular, the guiding First Amendment principle that the “government has no
power to restrict expression because of its message, its ideas, its subject matter, or its content” applies
with full force in a traditional public forum. Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95, 92
S.Ct. 2286, 33 L.Ed.2d 212 (1972). As a general rule, in such a forum the government may not
“selectively ... shield the public from some kinds of speech on the ground that they are more offensive
than others.” Erznoznik v. Jacksonville, 422 U.S. 205, 209, 95 S.Ct. 2268, 45 L.Ed.2d 125 (1975).

We have, however, afforded the government somewhat wider leeway to regulate features of
speech unrelated to its content. “[E]ven in a public forum the government may impose reasonable
restrictions on the time, place, or manner of protected speech, provided the restrictions “are justified
without reference to the content of the regulated speech, that they are narrowly tailored to serve a
significant governmental interest, and that they leave open ample alternative channels for
communication of the information.” ” Ward, 491 U.S., at 791, 109 S.Ct. 2746 (quoting Clark v.
Community for Creative Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 82 L.Ed.2d 221 (1984)).

While the parties agree that this test supplies the proper framework for assessing the
constitutionality of the Massachusetts Act, they disagree about whether the Act satisfies the test's three
requirements.

i

Petitioners contend that the Act is not content neutral for two independent reasons: First, they
argue that it discriminates against abortion-related speech because it establishes buffer zones only at
clinics that perform abortions. Second, petitioners contend that the Act, by exempting clinic employees
and agents, favors one viewpoint about abortion over the other. If either of these arguments is correct,
then the Act must satisfy strict scrutiny—that is, it must be the least restrictive means of achieving a
compelling state interest. See United States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 813,



120 S.Ct. 1878, 146 L.Ed.2d 865 (2000). Respondents do not argue that the Act can survive this
exacting standard.

*** There is good reason to address content neutrality. In discussing whether the Act is
narrowly tailored, we identify a number of less-restrictive alternative measures that the Massachusetts
Legislature might have adopted. Some apply only at abortion clinics, which raises the question whether
those provisions are content neutral. While we need not (and do not) endorse any of those measures, it
would be odd to consider them as possible alternatives if they were presumptively unconstitutional
because they were content based and thus subject to strict scrutiny.

A

The Act applies only at a “reproductive health care facility,” defined as “a place, other than
within or upon the grounds of a hospital, where abortions are offered or performed.” Mass. Gen. Laws,
ch. 266, 8 120E%2 (a). Given this definition, petitioners argue, “virtually all speech affected by the Act
is speech concerning abortion,” thus rendering the Act content based. Brief for Petitioners 23.

We disagree. To begin, the Act does not draw content-based distinctions on its face. Contrast
Boos v. Barry, 485 U.S. 312, 315, 108 S.Ct. 1157, 99 L.Ed.2d 333 (1988) ***, The Act would be
content based if it required “enforcement authorities” to “examine the content of the message that is
conveyed to determine whether” a violation has occurred. League of Women Voters of Cal., supra, at
383, 104 S.Ct. 3106. But it does not. Whether petitioners violate the Act “depends” not “on what they
say,” Humanitarian Law Project, supra, at 27, 130 S.Ct. 2705, but simply on where they say it. Indeed,
petitioners can violate the Act merely by standing in a buffer zone, without displaying a sign or uttering
a word.

It is true, of course, that by limiting the buffer zones to abortion clinics, the Act has the
“inevitable effect” of restricting abortion-related speech more than speech on other subjects ***. But a
facially neutral law does not become content based simply because it may disproportionately affect
speech on certain topics. On the contrary, “[a] regulation that serves purposes unrelated to the content
of expression is deemed neutral, even if it has an incidental effect on some speakers or messages but
not others.” Ward, supra, at 791, 109 S.Ct. 2746. The question in such a case is whether the law is
‘justified without reference to the content of the regulated speech.” ” Renton v. Playtime Theatres, Inc.,
475 U.S. 41, 48, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986) ***.

The Massachusetts Act is. Its stated purpose is to “increase forthwith public safety at
reproductive health care facilities.” 2007 Mass. Acts p. 660. Respondents have articulated similar
purposes before this Court—namely, “public safety, patient access to healthcare, and the unobstructed
use of public sidewalks and roadways.” *** It is not the case that “[e]very objective indication shows
that the provision's primary purpose is to restrict speech that opposes abortion.” ***

We have previously deemed the foregoing concerns to be content neutral. See Boos, 485 U.S.,
at 321, 108 S.Ct. 1157 (identifying “congestion,” “interference with ingress or egress,” and “the need to
protect ... security” as content-neutral concerns). Obstructed access and congested sidewalks are
problems no matter what caused them. A group of individuals can obstruct clinic access and clog
sidewalks just as much when they loiter as when they protest abortion or counsel patients.

To be clear, the Act would not be content neutral if it were concerned with undesirable effects
that arise from “the direct impact of speech on its audience” or “[l]isteners’ reactions to speech.” Ibid.
*** All of the problems identified by the Commonwealth here, however, arise irrespective of any
listener's reactions. ***

Petitioners do not really dispute that the Commonwealth's interests in ensuring safety and
preventing obstruction are, as a general matter, content neutral. But petitioners note that *** [b]y
choosing to pursue these interests only at abortion clinics, petitioners argue, the Massachusetts
Legislature evinced a purpose to “single[ ] out for regulation speech about one particular topic:
abortion.” Reply Brief 9.



We cannot infer such a purpose from the Act's limited scope. The broad reach of a statute can
help confirm that it was not enacted to burden a narrower category of disfavored speech. See Kagan,
Private Speech, Public Purpose: The Role of Governmental Motive in First Amendment Doctrine, 63
U. Chi. L.Rev. 413, 451-452 (1996). At the same time, however, “States adopt laws to address the
problems that confront them. The First Amendment does not require States to regulate for problems
that do not exist.” Burson v. Freeman, 504 U.S. 191, 207, 112 S.Ct. 1846, 119 L.Ed.2d 5 (1992)
(plurality opinion). The Massachusetts Legislature amended the Act in 2007 in response to a problem
that was, in its experience, limited to abortion clinics. *** When selecting among various options for
combating a particular problem, legislatures should be encouraged to choose the one that restricts less
speech, not more. ***

B

Petitioners also argue that the Act is content based because it exempts four classes of
individuals, Mass. Gen. Laws, ch. 266, 88 120E% (b)(1)-(4), one of which comprises “employees or
agents of [a reproductive healthcare] facility acting within the scope of their employment.” §
120E%:(b)(2). This exemption, petitioners say, favors one side in the abortion debate and thus
constitutes viewpoint discrimination—an “egregious form of content discrimination,” Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U.S. 819, 829, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995). In
particular, petitioners argue that the exemption allows clinic employees and agents—including the
volunteers who “escort” patients arriving at the Boston clinic—to speak inside the buffer zones.

It is of course true that “an exemption from an otherwise permissible regulation of speech may
represent a governmental ‘attempt to give one side of a debatable public question an advantage in
expressing its views to the people.” ” City of Ladue v. Gilleo, 512 U.S. 43, 51, 114 S.Ct. 2038, 129
L.Ed.2d 36 (1994) (quoting First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 785-786, 98 S.Ct.
1407, 55 L.Ed.2d 707 (1978)). At least on the record before us, however, the statutory exemption for
clinic employees and agents acting within the scope of their employment does not appear to be such an
attempt.

There is nothing inherently suspect about providing some kind of exemption to allow
individuals who work at the clinics to enter or remain within the buffer zones. In particular, the
exemption cannot be regarded as simply a carve-out for the clinic escorts; it also covers employees
such as the maintenance worker shoveling a snowy sidewalk or the security guard patrolling a clinic
entrance, see App. 95 (affidavit of Michael T. Baniukiewicz).

Given the need for an exemption for clinic employees, the “scope of their employment”
qualification simply ensures that the exemption is limited to its purpose of allowing the employees to
do their jobs. It performs the same function as the identical “scope of their employment” restriction on
the exemption for “law enforcement, ambulance, fire-fighting, construction, utilities, public works and
other municipal agents.” § 120E%2(b)(3). *** [T]here is little reason to suppose that the Massachusetts
Legislature intended to incorporate a common law doctrine developed for determining vicarious
liability in tort when it used the phrase “scope of their employment” for the wholly different purpose of
defining the scope of an exemption to a criminal statute. The limitation instead makes clear—with
respect to both clinic employees and municipal agents—that exempted individuals are allowed inside
the zones only to perform those acts authorized by their employers. There is no suggestion in the record
that any of the clinics authorize their employees to speak about abortion in the buffer zones. The “scope
of their employment” limitation thus seems designed to protect against exactly the sort of conduct that
petitioners and Justice SCALIA fear.

Petitioners did testify in this litigation about instances in which escorts at the Boston clinic had
expressed views about abortion to the women they were accompanying, thwarted petitioners' attempts
to speak and hand literature to the women, and disparaged petitioners in various ways. See App. 165,
168-169, 177-178, 189-190. It is unclear from petitioners' testimony whether these alleged incidents
occurred within the buffer zones. There is no viewpoint discrimination problem if the incidents



occurred outside the zones because petitioners are equally free to say whatever they would like in that
area.

Even assuming the incidents occurred inside the zones, the record does not suggest that they
involved speech within the scope of the escorts' employment. If the speech was beyond the scope of
their employment, then each of the alleged incidents would violate the Act's express terms. Petitioners'
complaint would then be that the police were failing to enforce the Act equally against clinic escorts.
Cf. Hoye v. City of Oakland, 653 F.3d 835, 849-852 (C.A.9 2011) (finding selective enforcement of a
similar ordinance in Oakland, California). While such allegations might state a claim of official
viewpoint discrimination, that would not go to the validity of the Act. In any event, petitioners nowhere
allege selective enforcement.

It would be a very different question if it turned out that a clinic authorized escorts to speak
about abortion inside the buffer zones. *** In that case, the escorts would not seem to be violating the
Act because the speech would be within the scope of their employment. The Act's exemption for clinic
employees would then facilitate speech on only one side of the abortion debate—a clear form of
viewpoint discrimination that would support an as-applied challenge to the buffer zone at that clinic.
But the record before us contains insufficient evidence to show that the exemption operates in this way
at any of the clinics, perhaps because the clinics do not want to doom the Act by allowing their
employees to speak about abortion within the buffer zones.

We thus conclude that the Act is neither content nor viewpoint based and therefore need not be
analyzed under strict scrutiny.

v

Even though the Act is content neutral, it still must be “narrowly tailored to serve a significant
governmental interest.” Ward, 491 U.S., at 796, 109 S.Ct. 2746 (internal quotation marks omitted). ***
Where certain speech is associated with particular problems, silencing the speech is sometimes the path
of least resistance. But by demanding a close fit between ends and means, the tailoring requirement
prevents the government from too readily “sacrific[ing] speech for efficiency.” Riley v. National
Federation of Blind of N. C., Inc., 487 U.S. 781, 795, 108 S.Ct. 2667, 101 L.Ed.2d 669 (1988).

For a content-neutral time, place, or manner regulation to be narrowly tailored, it must not
“burden substantially more speech than is necessary to further the government's legitimate interests.”
Ward, 491 U.S., at 799, 109 S.Ct. 2746. Such a regulation, unlike a content-based restriction of speech,
“need not be the least restrictive or least intrusive means of” serving the government's interests. Id., at
798, 109 S.Ct. 2746. But the government still “may not regulate expression in such a manner that a
substantial portion of the burden on speech does not serve to advance its goals.” Id., at 799, 109 S.Ct.
2746.

A

As noted, respondents claim that the Act promotes “public safety, patient access to healthcare,
and the unobstructed use of public sidewalks and roadways.” Brief for Respondents 27. Petitioners do
not dispute the significance of these interests. We have, moreover, previously recognized the
legitimacy of the government's interests in “ensuring public safety and order, promoting the free flow
of traffic on streets and sidewalks, protecting property rights, and protecting a woman's freedom to seek
pregnancy-related services.” Schenck v. Pro—Choice Network of Western N.Y., 519 U.S. 357, 376, 117
S.Ct. 855, 137 L.Ed.2d 1 (1997). See also Madsen v. Women's Health Center, Inc., 512 U.S. 753, 767—
768, 114 S.Ct. 2516, 129 L.Ed.2d 593 (1994). The buffer zones clearly serve these interests.

At the same time, the buffer zones impose serious burdens on petitioners' speech. At each of the
three Planned Parenthood clinics where petitioners attempt to counsel patients, the zones carve out a
significant portion of the adjacent public sidewalks, pushing petitioners well back from the clinics'
entrances and driveways. The zones thereby compromise petitioners' ability to initiate the close,
personal conversations that they view as essential to “sidewalk counseling.” ***



*** These burdens on petitioners' speech have clearly taken their toll. Although McCullen
claims that she has persuaded about 80 women not to terminate their pregnancies since the 2007
amendment, App. to Pet. for Cert. 42a, she also says that she reaches “far fewer people” than she did
before the amendment, App. 137. ***

The buffer zones have also made it substantially more difficult for petitioners to distribute
literature to arriving patients. As explained, because petitioners in Boston cannot readily identify
patients before they enter the zone, they often cannot approach them in time to place literature near
their hands—the most effective means of getting the patients to accept it. Id., at 179. ***

The Court of Appeals and respondents are wrong to downplay these burdens on petitioners'
speech. As the Court of Appeals saw it, the Constitution does not accord “special protection” to close
conversations or “handbilling.” 571 F.3d, at 180. But while the First Amendment does not guarantee a
speaker the right to any particular form of expression, some forms—such as normal conversation and
leafletting on a public sidewalk—nhave historically been more closely associated with the transmission
of ideas than others.

In the context of petition campaigns, we have observed that “one-on-one communication” is
“the most effective, fundamental, and perhaps economical avenue of political discourse.” Meyer v.
Grant, 486 U.S. 414, 424, 108 S.Ct. 1886, 100 L.Ed.2d 425 (1988). *** And “handing out leaflets in
the advocacy of a politically controversial viewpoint ... is the essence of First Amendment expression”;
“In]o form of speech is entitled to greater constitutional protection.” Mclntyre v. Ohio Elections
Comm'n, 514 U.S. 334, 347, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995). When the government makes it
more difficult to engage in these modes of communication, it imposes an especially significant First
Amendment burden.

Respondents also emphasize that the Act does not prevent petitioners from engaging in various
forms of “protest”—such as chanting slogans and displaying signs—outside the buffer zones. Brief for
Respondents 50-54. That misses the point. *** Petitioners believe that they can accomplish [their]
objective only through personal, caring, consensual conversations. And for good reason: It is easier to
ignore a strained voice or a waving hand than a direct greeting or an outstretched arm. It is thus no
answer to say that petitioners can still be “seen and heard” by women within the buffer zones. Id., at
51-53. If all that the women can see and hear are vociferous opponents of abortion, then the buffer
zones have effectively stifled petitioners' message.

Finally, respondents suggest that, at the Worcester and Springfield clinics, petitioners are
prevented from communicating with patients not by the buffer zones but by the fact that most patients
arrive by car and park in the clinics' private lots. Id., at 52. It is true that the layout of the two clinics
would prevent petitioners from approaching the clinics' doorways, even without the buffer zones. But
petitioners do not claim a right to trespass on the clinics' property. They instead claim a right to stand
on the public sidewalks by the driveway as cars turn into the parking lot. Before the buffer zones, they
could do so. Now they must stand a substantial distance away. The Act alone is responsible for that
restriction on their ability to convey their message.

B
1

The buffer zones burden substantially more speech than necessary to achieve the
Commonwealth's asserted interests. At the outset, we note that the Act is truly exceptional:
Respondents and their amici identify no other State with a law that creates fixed buffer zones around
abortion clinics. That ***raise[s] concern that the Commonwealth has too readily forgone options that
could serve its interests just as well, without substantially burdening the kind of speech in which
petitioners wish to engage.

That is the case here. The Commonwealth's interests include ensuring public safety outside
abortion clinics, preventing harassment and intimidation of patients and clinic staff, and combating
deliberate obstruction of clinic entrances. The Act itself contains a separate provision, subsection (e)—



unchallenged by petitioners—that prohibits much of this conduct. That provision subjects to criminal
punishment “[a]ny person who knowingly obstructs, detains, hinders, impedes or blocks another
person's entry to or exit from a reproductive health care facility.” Mass. Gen. Laws, ch. 266, §
120E%(e). If Massachusetts determines that broader prohibitions along the same lines are necessary, it
could enact legislation similar to the federal Freedom of Access to Clinic Entrances Act of 1994
(FACE Act), 18 U.S.C. § 248(a)(1), which subjects to both criminal and civil penalties anyone who “by
force or threat of force or by physical obstruction, intentionally injures, intimidates or interferes with or
attempts to injure, intimidate or interfere with any person because that person is or has been, or in order
to intimidate such person or any other person or any class of persons from, obtaining or providing
reproductive health services.” *** If the Commonwealth is particularly concerned about harassment, it
could also consider an ordinance such as the one adopted in New York City that not only prohibits
obstructing access to a clinic, but also makes it a crime “to follow and harass another person within 15
feet of the premises of a reproductive health care facility.” N.Y.C. Admin. Code § 8-803(a)(3) (2014).%

The Commonwealth points to a substantial public safety risk created when protestors obstruct
driveways leading to the clinics. See App. 18, 41, 51, 88-89, 99, 118-119. That is, however, an
example of its failure to look to less intrusive means of addressing its concerns. Any such obstruction
can readily be addressed through existing local ordinances. See, e.g., Worcester, Mass., Revised
Ordinances of 2008, ch. 12, § 25(b) (“No person shall stand, or place any obstruction of any kind, upon
any street, sidewalk or crosswalk in such a manner as to obstruct a free passage for travelers thereon”);
Boston, Mass., Municipal Code, ch. 16-41.2(d) (2013) (“No person shall solicit while walking on,
standing on or going into any street or highway used for motor vehicle travel, or any area appurtenant
thereto (including medians, shoulder areas, bicycle lanes, ramps and exit ramps)”).

All of the foregoing measures are, of course, in addition to available generic criminal statutes
forbidding assault, breach of the peace, trespass, vandalism, and the like.

In addition, subsection (e) of the Act, the FACE Act, and the New York City anti-harassment
ordinance are all enforceable not only through criminal prosecutions but also through public and
private civil actions for injunctions and other equitable relief. See Mass. Gen. Laws 8 120EYx(f); 18
U.S.C. § 248(c)(1); N.Y.C. Admin. Code 88 8-804, 8-805. We have previously noted the First
Amendment virtues of targeted injunctions as alternatives to broad, prophylactic measures. ***
[IInjunctive relief focuses on the precise individuals and the precise conduct causing a particular
problem. The Act, by contrast, categorically excludes non-exempt individuals from the buffer zones,
unnecessarily sweeping in innocent individuals and their speech.

The Commonwealth also asserts an interest in preventing congestion in front of abortion clinics.
According to respondents, even when individuals do not deliberately obstruct access to clinics, they can
inadvertently do so simply by gathering in large numbers. But the Commonwealth could address that
problem through more targeted means. Some localities, for example, have ordinances that require
crowds blocking a clinic entrance to disperse when ordered to do so by the police, and that forbid the
individuals to reassemble within a certain distance of the clinic for a certain period. See Brief for State
of New York et al. as Amici Curiae 14-15, and n. 10. We upheld a similar law forbidding three or more
people “ “to congregate within 500 feet of [a foreign embassy], and refuse to disperse after having been
ordered so to do by the police,” ” Boos, 485 U.S., at 316, 108 S.Ct. 1157 ***,

And to the extent the Commonwealth argues that even these types of laws are ineffective, it has
another problem. The portions of the record that respondents cite to support the anticongestion interest
pertain mainly to one place at one time: the Boston Planned Parenthood clinic on Saturday mornings.
App. 69-71, 88-89, 96, 123. Respondents point us to no evidence that individuals regularly gather at
other clinics, or at other times in Boston, in sufficiently large groups to obstruct access. For a problem
shown to arise only once a week in one city at one clinic, creating 35—foot buffer zones at every clinic
across the Commonwealth is hardly a narrowly tailored solution. ***



2

Respondents emphasize the history in Massachusetts of obstruction at abortion clinics, and the
Commonwealth's allegedly failed attempts to combat such obstruction with injunctions and individual
prosecutions. They also point to the Commonwealth's experience under the 2000 version of the Act,
during which the police found it difficult to enforce the six-foot no-approach zones given the “frenetic”
activity in front of clinic entrances. Brief for Respondents 43. According to respondents, this history
shows that Massachusetts has tried less restrictive alternatives to the buffer zones, to no avail.

We cannot accept that contention. Although respondents claim that Massachusetts “tried other
laws already on the books,” id., at 41, they identify not a single prosecution brought under those laws
within at least the last 17 years. And while they also claim that the Commonwealth “tried injunctions,”
ibid., the last injunctions they cite date to the 1990s, see id., at 42 (citing Planned Parenthood League
of Mass., Inc. v. Bell, 424 Mass. 573, 677 N.E.2d 204 (1997); Planned Parenthood League of Mass.,
Inc. v. Operation Rescue, 406 Mass. 701, 550 N.E.2d 1361 (1990)). ***

Respondents contend that the alternatives we have discussed suffer from two defects: First,
given the “widespread” nature of the problem, it is simply not “practicable” to rely on individual
prosecutions and injunctions. Brief for Respondents 45. But far from being “widespread,” the problem
appears from the record to be limited principally to the Boston clinic on Saturday mornings. Moreover,
by their own account, the police appear perfectly capable of singling out lawbreakers. *** If
Commonwealth officials can compile an extensive record of obstruction and harassment to support
their preferred legislation, we do not see why they cannot do the same to support injunctions and
prosecutions against those who might deliberately flout the law.

The second supposed defect in the alternatives we have identified is that laws like subsection
(e) of the Act and the federal FACE Act require a showing of intentional or deliberate obstruction,
intimidation, or harassment, which is often difficult to prove. Brief for Respondents 45-47. As Captain
Evans predicted in his legislative testimony, fixed buffer zones would “make our job so much easier.”
App. 68.

*** To meet the requirement of narrow tailoring, the government must demonstrate that
alternative measures that burden substantially less speech would fail to achieve the government's
interests, not simply that the chosen route is easier. *** In any case, we do not think that showing
intentional obstruction is nearly so difficult in this context as respondents suggest. To determine
whether a protestor intends to block access to a clinic, a police officer need only order him to move. If
he refuses, then there is no question that his continued conduct is knowing or intentional.

For similar reasons, respondents' reliance on our decision in Burson v. Freeman is misplaced.
There, we upheld a state statute that established 100—foot buffer zones outside polling places on
election day within which no one could display or distribute campaign materials or solicit votes. 504
U.S., at 193-194, 112 S.Ct. 1846. We approved the buffer zones as a valid prophylactic measure,
noting that existing “[i]ntimidation and interference laws fall short of serving a State's compelling
interests because they ‘deal with only the most blatant and specific attempts' to impede elections.” 1d.,
at 206-207, 112 S.Ct. 1846 (quoting Buckley v. Valeo, 424 U.S. 1, 28, 96 S.Ct. 612, 46 L.Ed.2d 659
(1976) (per curiam )). Such laws were insufficient because “[v]oter intimidation and election fraud are
... difficult to detect.” Burson, 504 U.S., at 208, 112 S.Ct. 1846. Obstruction of abortion clinics and
harassment of patients, by contrast, are anything but subtle.

We also noted in Burson that under state law, “law enforcement officers generally are barred
from the vicinity of the polls to avoid any appearance of coercion in the electoral process,” with the
result that “many acts of interference would go undetected.” Id., at 207, 112 S.Ct. 1846. *** The buffer
zones *** were justified because less restrictive measures were inadequate. Respondents have not
shown that to be the case here.

Given the vital First Amendment interests at stake, it is not enough for Massachusetts simply to
say that other approaches have not worked.



Petitioners wish to converse with their fellow citizens about an important subject on the public
streets and sidewalks—sites that have hosted discussions about the issues of the day throughout history.
Respondents assert undeniably significant interests in maintaining public safety on those same streets
and sidewalks, as well as in preserving access to adjacent healthcare facilities. But here the
Commonwealth has pursued those interests by the extreme step of closing a substantial portion of a
traditional public forum to all speakers. It has done so without seriously addressing the problem
through alternatives that leave the forum open for its time-honored purposes. The Commonwealth may
not do that consistent with the First Amendment.

The judgment of the Court of Appeals for the First Circuit is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

Justice SCALIA, with whom Justice KENNEDY and Justice THOMAS join, concurring in the
judgment.

Today's opinion carries forward this Court's practice of giving abortion-rights advocates a pass
when it comes to suppressing the free-speech rights of their opponents. There is an entirely separate,
abridged edition of the First Amendment applicable to speech against abortion. See, e.g., Hill v.
Colorado, 530 U.S. 703, 120 S.Ct. 2480, 147 L.Ed.2d 597 (2000); Madsen v. Women's Health Center,
Inc., 512 U.S. 753, 114 S.Ct. 2516, 129 L.Ed.2d 593 (1994). ***

*** The provision at issue here was indisputably meant to serve the *** interest in protecting
citizens' supposed right to avoid speech that they would rather not hear. For that reason, we granted a
second question for review in this case (though one would not know that from the Court's opinion,
which fails to mention it): whether Hill should be cut back or cast aside. *** In concluding that the
statute is content based and therefore subject to strict scrutiny, I necessarily conclude that Hill should
be overruled. *** Protecting people from speech they do not want to hear is not a function that the First
Amendment allows the government to undertake in the public streets and sidewalks.

Justice ALITO, concurring in the judgment. ***

*** Consider this entirely realistic situation. A woman enters a buffer zone and heads haltingly
toward the entrance. A sidewalk counselor, such as petitioners, enters the buffer zone, approaches the
woman and says, “If you have doubts about an abortion, let me try to answer any questions you may
have. The clinic will not give you good information.” At the same time, a clinic employee, as instructed
by the management, approaches the same woman and says, “Come inside and we will give you honest
answers to all your questions.” The sidewalk counselor and the clinic employee expressed opposing
viewpoints, but only the first violated the statute. ***

However, if the law were truly content neutral, | would agree with the Court that the law would
still be unconstitutional on the ground that it burdens more speech than is necessary to serve the
Commonwealth's asserted interests.

To be added at page 408 following Snyder v. Phelps:

Wood v. Moss
134 S. Ct. 2056, 2060-70 (2014)

Justice GINSBURG delivered the opinion of the Court.

This case concerns a charge that two Secret Service agents, in carrying out their responsibility
to protect the President, engaged in unconstitutional viewpoint-based discrimination. The episode in
suit occurred in Jacksonville, Oregon, on the evening of October 14, 2004. President George W. Bush,



campaigning in the area for a second term, was scheduled to spend the evening at a cottage in
Jacksonville. With permission from local law enforcement officials, two groups assembled on opposite
sides of the street on which the President's motorcade was to travel to reach the cottage. One group
supported the President, the other opposed him.

The President made a last-minute decision to stop in town for dinner before completing the
drive to the cottage. His motorcade therefore turned from the planned route and proceeded to the
outdoor patio dining area of the Jacksonville Inn's restaurant. Learning of the route change, the
protesters moved down the sidewalk to the area in front of the Inn. The President's supporters remained
across the street and about a half block away from the Inn. At the direction of the Secret Service
agents, state and local police cleared the block on which the Inn was located and moved the protesters
some two blocks away to a street beyond handgun or explosive reach of the President. The move
placed the protesters a block farther away from the Inn than the supporters.

Officials are sheltered from suit, under a doctrine known as qualified immunity, when their
conduct “does not violate clearly established ... constitutional rights” a reasonable official, similarly
situated, would have comprehended. Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73
L.Ed.2d 396 (1982). The First Amendment, our precedent makes plain, disfavors viewpoint-based
discrimination. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 828, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1995). But safeguarding the President is also of overwhelming importance in
our constitutional system. See Watts v. United States, 394 U.S. 705, 707, 89 S.Ct. 1399, 22 L.Ed.2d
664 (1969) (per curiam ). Faced with the President's sudden decision to stop for dinner, the Secret
Service agents had to cope with a security situation not earlier anticipated. No decision of this Court so
much as hinted that their on-the-spot action was unlawful because they failed to keep the protesters and
supporters, throughout the episode, equidistant from the President.

The United States Court of Appeals for the Ninth Circuit ruled otherwise. It found dispositive of
the agents' motion to dismiss “the considerable disparity in the distance each group was allowed to
stand from the Presiden[t].” Moss v. United States Secret Serv., 711 F.3d 941, 946 (2013). Because no
“clearly established law” so controlled the agents' response to the motorcade's detour, we reverse the
Ninth Circuit's judgment.

I
A
On October 14, 2004, *** President George W. Bush was scheduled to spend the night at a
cottage in Jacksonville, Oregon. *** A group of *** protesters organized a demonstration to express
their opposition to the President and his policies. *** Between 200 and 300 protesters gathered in
Jacksonville, on California Street between Third and Fourth Streets. The gathering had been precleared
with local law enforcement authorities. On the opposite side of Third Street, a similarly sized group of
*** supporters assembled to show their support for the President. *** [If no changes occurred], the
protesters and supporters would have had equal access to the President throughout in delivering their
respective messages.
This situation was unsettled when President Bush *** [decided] to stop for dinner at the
Jacksonville Inn***, The Inn stands on the north side of California Street***. [T]he protesters moved
along the block to face the Inn. ***
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As the map indicates, the protesters massed on the sidewalk directly in front of the Inn, while
the supporters remained assembled on the block west of Third Street, some distance from the Inn. The
map also shows an alley running along the east side of the Inn (the California Street alley) leading to an
outdoor patio used by the Inn's restaurant as a dining area. A six-foot high wooden fence surrounded
the patio. At the location where the President's supporters gathered, a large two-story building, the U.S.
Hotel, extended north around the corner of California and Third Streets. That structure blocked sight of,
and weapons access to, the patio from points on California Street west of the Inn.

Petitioners, *** [two Secret Service] agents[,] enlisted the aid of local police officers to secure
the area for the President's unexpected stop at the Inn. At around 7:15 p.m., the President arrived at the
Inn. *** As the motorcade entered the Third Street alley, both sets of demonstrators were equally
within the President's sight and hearing. When the President reached the outdoor patio dining area, the
protesters stood on the sidewalk directly in front of the California Street alley, exhibiting signs and
chanting slogans critical of the President and his policies. In view of the short distance between
California Street and the patio, the protesters *** were then within weapons range of the President. See
Tr. of Oral Arg. 3-4, 35, 39-40; Brief for Petitioners 44.

Approximately 15 minutes later, the agents directed the officers to clear the protesters from the
block in front of the Inn and move them to the east side of Fourth Street. *** After another 15 minutes
passed, the agents directed the officers again to move the protesters, this time one block farther away
from the Inn, to the east side of Fifth Street. The relocation was necessary, the agents told the local
officers, to ensure that no demonstrator would be “within handgun or explosive range of the President.”



App. to Pet. for Cert. 177a. The agents, however, did not require the guests already inside the Inn to
leave, stay clear of the patio, or go through any security screening. The supporters at all times retained
their original location on the west side of Third Street.

After the President dined, the motorcade left the Inn by traveling south on Third Street toward
the cottage. On its way, the motorcade passed the President's supporters. The protesters remained on
Fifth Street, two blocks away from the motorcade's route, thus beyond the President's sight and hearing.

B

The protesters sued the agents for damages in the U.S. District Court for the District of Oregon.
The agents' actions, the complaint asserted, violated the protesters' First Amendment rights by the
manner in which the agents established a security perimeter around the President during his
unscheduled stop for dinner. *** Specifically, the protesters alleged that the agents engaged in
viewpoint discrimination when they moved the protesters away from the Inn, while allowing the
supporters to remain in their original location. ***

*** 0On remand [from a Ninth Circuit decision granting a motion to dismiss, without prejudice,
for failure to state a claim], the protesters supplemented their complaint with allegations that the agents
acted pursuant to an “actual but unwritten” Secret Service policy of “work[ing] with the White House
under President Bush to eliminate dissent and protest from presidential appearances.” App. to Pet. for
Cert. 184a. *** The amended complaint also included an excerpt from a White House manual
instructing the President's advance team to “work with the Secret Service and have them ask the local
police department to designate a protest area where demonstrators can be placed; preferably not in view
of the event site or motorcade route.” Id., at 219a. See also id., at 183a.

The agents renewed their motion to dismiss the suit for failure to state a claim and on qualified
immunity grounds. The District Court denied the motion, holding that the complaint adequately alleged
a violation of the First Amendment, and that the constitutional right asserted was clearly established.
Moss v. United States Secret Serv., 750 F.Supp.2d 1197, 1216-1228 (Ore.2010). The agents again
sought an interlocutory appeal.

This time, the Ninth Circuit affirmed, 711 F.3d 941, satisfied that the amended pleading
plausibly alleged that the agents “sought to suppress [the protesters’] political speech” based on the
viewpoint they expressed, id., at 958. Viewpoint-driven conduct, the Court of Appeals maintained,
could be inferred from the absence of a legitimate security rationale for “the differential treatment”
accorded the two groups of demonstrators. See id., at 946. The Court of Appeals further held that the
agents were not entitled to qualified immunity because this Court's precedent “make[s] clear ... “that the
government may not regulate speech based on its substantive content or the message it conveys.” ” Id.,
at 963 (quoting Rosenberger, 515 U.S., at 828, 115 S.Ct. 2510).

*** We granted certiorari. 571 U.S. ——, 134 S.Ct. 677, 187 L.Ed.2d 544 (2013).

1
A

It is uncontested and uncontestable that government officials may not exclude from public
places persons engaged in peaceful expressive activity solely because the government actor fears,
dislikes, or disagrees with the views those persons express. *** It is equally plain that the fundamental
right to speak secured by the First Amendment does not leave people at liberty to publicize their views
“ *‘whenever and however and wherever they please.” ” United States v. Grace, 461 U.S. 171, 177-178,
103 S.Ct. 1702, 75 L.Ed.2d 736 (1983) ***. Our decision in this case starts from those premises.

The particular question before us is whether the protesters have alleged violation of a clearly
established First Amendment right based on the agents' decision to order the protesters moved from
their original location in front of the Inn, first to the block just east of the Inn, and then another block
farther. We note, initially, an antecedent issue: Does the First Amendment give rise to an implied right
of action for damages against federal officers who violate that Amendment's guarantees? In Bivens [v.



Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971)], *** we recognized an implied right of
action against federal officers for violations of the Fourth Amendment. Thereafter, we have several
times assumed without deciding that Bivens extends to First Amendment claims. We do so again in this
case. ***

The doctrine of qualified immunity protects government officials from liability for civil
damages “unless a plaintiff *2067 pleads facts showing (1) that the official violated a statutory or
constitutional right, and (2) that the right was “clearly established’ at the time of the challenged
conduct.” Ashcroft v. al-Kidd, 563 U.S. ——, ——, 131 S.Ct. 2074, 2080, 179 L.Ed.2d 1149 (2011).
*** The “dispositive inquiry,” we have said, “is whether it would [have been] clear to a reasonable
officer” in the agents' position “that [their] conduct was unlawful in the situation [they] confronted.”
Saucier v. Katz, 533 U.S. 194, 202, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001).

At the time of the Jacksonville incident, this Court had addressed a constitutional challenge to
Secret Service actions on only one occasion.® In Hunter v. Bryant, 502 U.S. 224, 112 S.Ct. 534, 116
L.Ed.2d 589 (1991) (per curiam), the plaintiff sued two Secret Service agents alleging that they
arrested him without probable cause for writing and delivering to two University of Southern California
offices a letter referring to a plot to assassinate President Ronald Reagan. We held that qualified
immunity shielded the agents from claims that the arrest violated the plaintiff's rights under the Fourth,
Fifth, Sixth, and Fourteenth Amendments. “[N]owhere,” we stated, is “accommodation for reasonable
error ... more important than when the specter of Presidential assassination is raised.” 1d., at 229, 112
S.Ct. 534.

*** Mindful that “[o]fficers assigned to protect public officials must make singularly swift, on
the spot, decisions whether the safety of the person they are guarding is in jeopardy,” Reichle v.
Howards, 566 U.S. ——, ——, 132 S.Ct. 2088, 2097, 182 L.Ed.2d 985 (2012) (GINSBURG, J.,
concurring in judgment), we address the key question: Should it have been clear to the agents that the
security perimeter they established violated the First Amendment?

B

The protesters assert that it violated clearly established First Amendment law to deny them
“equal access to the President,” App. Pet. for Cert. 1754, during his dinner at the Inn and subsequent
drive to the cottage, id., at 185a. *** The agents offended the First Amendment, in the Court of
Appeals' view, because their directions to the local officers placed the protesters at a “comparativ[e]
disadvantag[e] in expressing their views” to the President. 1bid.

No decision of which we are aware, however, would alert Secret Service agents engaged in
crowd control that they bear a First Amendment obligation “to ensure that groups with different
viewpoints are at comparable locations at all times.” Id., at 952 (O'Scannlain, J., dissenting from denial
of rehearing en banc). Nor would the maintenance of equal access make sense in the situation the
agents confronted. ***

*k*k III

The protesters allege that, when the agents directed their displacement, the agents acted not to
ensure the President's safety from handguns or explosive devices. Instead, the protesters urge, the
agents had them moved solely to insulate the President from their message, thereby giving the
President’s supporters greater visibility and audibility. See Tr. of Oral Arg. 35-36. The Ninth Circuit
found sufficient the protesters' allegations that the agents “acted with the sole intent to discriminate
against [the protesters] because of their viewpoint”. 711 F.3d, at 964. Accordingly, the Court of
Appeals “allow[ed] the protestors' claim of viewpoint discrimination to proceed.” 1d., at 962,



It may be, the agents acknowledged, that clearly established law proscribed the Secret Service
from disadvantaging one group of speakers in comparison to another if the agents had “no objectively
reasonable security rationale” for their conduct, but acted solely to inhibit the expression of disfavored
views. See Tr. of Oral Arg. 28-29***, We agree with the agents, however, that the map itself,
undermines the protesters' allegations of viewpoint discrimination as the sole reason for the agents'
directions. The map corroborates that, because of their location, the protesters posed a potential
security risk to the President, while the supporters, because of their location, did not.

* % %

This case comes to us on the agents' petition to review the Ninth Circuit's denial of their
qualified immunity defense. See Tr. of Oral Arg. 10 (petitioners' briefing on appeal trained on the issue
of qualified immunity). Limiting our decision to that question, we hold, for the reasons stated, that the
agents are entitled to qualified immunity. Accordingly, we reverse the judgment of the Court of
Appeals.

It is so ordered.

To be added at page 594 following Abood v. Detroit Board of Education:

Harris v. Quinn
134 S. Ct. 2618 (2014)

Justice ALITO delivered the opinion of the Court.

This case presents the question whether the First Amendment permits a State to compel
personal care providers to subsidize speech on matters of public concern by a union that they do not
wish to join or support. We hold that it does not, and we therefore reverse the judgment of the Court of
Appeals.

*Jc*
B

Section 6 of the Illinois Public Labor Relations Act (PLRA) authorizes state employees to join
labor unions and to bargain collectively on the terms and conditions of employment. 1ll. Comp. Stat.,
ch. 5, 8 315/6(a). This law applies to “[e]mployees of the State and any political subdivision of the
State,” subject to certain exceptions, and it provides for a union to be recognized if it is “designated by
the [Public Labor Relations] Board as the representative of the majority of public employees in an
appropriate unit .... “ 88 315/6(a), (c).

The PLRA contains an agency-fee provision, i.e., a provision under which members of a
bargaining unit who do not wish to join the union are nevertheless required to pay a fee to the union.
See Workers v. Mobil Oil Corp., 426 U.S. 407, 409, n. 1, 96 S.Ct. 2140, 48 L.Ed.2d 736 (1976).
Labeled a “fair share” provision, this section of the PLRA provides: “When a collective bargaining
agreement is entered into with an exclusive representative, it may include in the agreement a provision
requiring employees covered by the agreement who are not members of the organization to pay their
proportionate share of the costs of the collective-bargaining process, contract administration and
pursuing matters affecting wages, hours and conditions of employment.” 8 315/6(e). This payment is
“deducted by the employer from the earnings of the nonmember employees and paid to the employee
organization.” Ibid.

In the 1980's, the Service Employees International Union (SEIU) petitioned the Illinois Labor
Relations Board for permission to represent personal assistants employed by customers in the
Rehabilitation Program, but the board rebuffed this effort. lllinois Dept. of Central Management Servs.,
supra, at VI11-30. The board concluded that “it is clear ... that [Illinois] does not exercise the type of



control over the petitioned-for employees necessary to be considered, in the collective bargaining
context envisioned by the [PLRA], their ‘employer’ or, at least, their sole employer.” Ibid.

In March 2003, however, Illinois' newly elected Governor, Rod Blagojevich, circumvented this
decision by issuing Executive Order 2003-08. See App. to Pet. for Cert. 45a—47a. The order noted the
Illinois Labor Relations Board decision but nevertheless called for state recognition of a union as the
personal assistants' exclusive representative for the purpose of collective bargaining with the State.
This was necessary, Gov. Blagojevich declared, so that the State could “receive feedback from the
personal assistants in order to effectively and efficiently deliver home services.” Id., at 46a. Without
such representation, the Governor proclaimed, personal assistants “cannot effectively voice their
concerns about the organization of the Home Services program, their role in the program, or the terms
and conditions of their employment under the Program.” Ibid.

Several months later, the Illinois Legislature codified that executive order by amending the
PLRA. Pub. Act no. 93-204, 8 5, 2003 Ill. Laws p.1930. While acknowledging “the right of the
persons receiving services ... to hire and fire personal assistants or supervise them,” the Act declared
personal assistants to be “public employees” of the State of Illinois—but “[s]olely for the purposes of
coverage under the Illinois Public Labor Relations Act.” Ill. Comp. Stat., ch. 20, § 2405/3(f ). The
statute emphasized that personal assistants are not state employees for any other purpose, “including
but not limited to, purposes of vicarious liability in tort and purposes of statutory retirement or health
insurance benefits.” Ibid.

Following a vote, SEIU Healthcare Illinois & Indiana (SEIU-HII) was designated as the
personal assistants' exclusive representative for purposes of collective bargaining. See App. 23. The
union and the State subsequently entered into collective-bargaining agreements that require all personal
assistants who are not union members to pay a “fair share” of the union dues. Id., at 24-25. These
payments are deducted directly from the personal assistants' Medicaid payments. Ibid. The record in
this case shows that each year, personal assistants in Illinois pay SEIU-HII more than $3.6 million in
fees. Id., at 25.

C

Three of the petitioners in the case now before us *** are personal assistants under the
Rehabilitation Program. They all provide in-home services to family members or other individuals
suffering from disabilities. *** In 2010, these petitioners filed a putative class action on behalf of all
Rehabilitation Program personal assistants in the United States District Court for the Northern District
of Illinois. See 656 F.3d 692, 696 (C.A.7 2011). Their complaint, which named the Governor and the
union as defendants, sought an injunction against enforcement of the fair-share provision and a
declaration that the Illinois PLRA violates the First Amendment insofar as it requires personal
assistants to pay a fee to a union that they do not wish to support. Ibid.

The District Court dismissed their claims with prejudice, and the Seventh Circuit affirmed in
relevant part, concluding that the case was controlled by this Court's decision in Abood v. Detroit Bd. of
Ed. 431 U.S. 209, 97 S.Ct. 1782, 52 L.Ed.2d 261 (1977). 656 F.3d, at 698. The Seventh Circuit held
that Illinois and the customers who receive in-home care are “joint employers” of the personal
assistants, and the court stated that it had “no difficulty concluding that the State employs personal
assistants within the meaning of Abood.” Ibid.

Petitioners sought certiorari. Their petition pointed out that other States were following Illinois'
lead by enacting laws or issuing executive orders that deem personal assistants to be state employees
for the purpose of unionization and the assessment of fair-share fees. See App. to Pet. for Cert. 22a.
Petitioners also noted that Illinois has enacted a law that deems “individual maintenance home health
workers”—a category that includes registered nurses, licensed practical nurses, and certain therapists
who work in private homes—to be “public employees” for similar purposes. Ill. Pub. Act no. 97-1158,
2012 11l. Laws p. 7823.



In light of the important First Amendment questions these laws raise, we granted certiorari. 570
U.S. ——(2013).
1

In upholding the constitutionality of the Illinois law, the Seventh Circuit relied on this Court's
decision in Abood, which held that state employees who choose not to join a public-sector union may
nevertheless be compelled to pay an agency fee to support union work that is related to the collective-
bargaining process. Id., at 235-236. Two Terms ago, in Knox v. Service Employees, 567 U.S.
(2012), we pointed out that Abood is “something of an anomaly.” 1d., at —— (slip op., at 11). “ “The
primary purpose’ of permitting unions to collect fees from nonmembers,” we noted, “is ‘to prevent
nonmembers from free-riding on the union's efforts, sharing the employment benefits obtained by the
union's collective bargaining without sharing the costs incurred.” “ Id., at —— (slip op., at 10) ***. But
“[s]uch free-rider arguments ... are generally insufficient to overcome First Amendment objections.”
567 U.S., at —— (slip op., at 10-11).

For this reason, Abood stands out, but the State of Illinois now asks us to sanction what amounts
to a very significant expansion of Abood—so that it applies, not just to full-fledged public employees,
but also to others who are deemed to be public employees solely for the purpose of unionization and
the collection of an agency fee. Faced with this argument, we begin by examining the path that led to
this Court's decision in Abood.

A

The starting point was Railway Employes v. Hanson, 351 U.S. 225, 76 S.Ct. 714, 100 L.Ed.
1112 (1956), a case in which the First Amendment was barely mentioned. The dispute in Hanson
resulted from an amendment to the Railway Labor Act (RLA). Id., at 229, 232. As originally enacted in
1926, the Act did not permit a collective-bargaining agreement to require employees to join or make
any payments to a union. ***

When the case reached this Court, the primary issue was whether the provision of the RLA that
authorized union-shop agreements was “germane to the exercise of power under the Commerce
Clause.” 351 U.S., at 234-235. In an opinion by Justice Douglas, the Court held that this provision
represented a permissible regulation of commerce. The Court reasoned that the challenged provision “
‘stabilized labor-management relations' “ and thus furthered “ “industrial peace.” “ Id., at 233-234. ***

The Hanson Court dismissed the objecting employees’ First Amendment argument with a single
sentence. The Court wrote: “On the present record, there is no more an infringement or impairment of
First Amendment rights than there would be in the case of a lawyer who by state law is required to be a
member of an integrated bar.” 1d., at 238.

*** The First Amendment analysis in Hanson was thin, and the Court's resulting First
Amendment holding was narrow. As the Court later noted, “all that was held in Hanson was that [the
RLA] was constitutional in its bare authorization of union-shop contracts requiring workers to give
“financial support’ to unions legally authorized to act as their collective bargaining agents.” Street, 367
U.S., at 749 (emphasis added). The Court did not suggest that “industrial peace” could justify a law that
“forces men into ideological and political associations which violate their right to freedom of
conscience, freedom of association, and freedom of thought,” or a law that forces a person to “conform
to [a union’s] ideology.” Hanson, supra, at 236-237. The RLA did not compel such results, and the
record in Hanson did not show that this had occurred.

B

Five years later, in Street, supra, the Court considered another case in which workers objected
to a union shop. Employees of the Southern Railway System raised a First Amendment challenge,
contending that a substantial part of the money that they were required to pay to the union was used to
support political candidates and causes with which they disagreed. A Georgia court enjoined the
enforcement of the union-shop provision and entered judgment for the dissenting employees in the



amount of the payments that they had been forced to make to the union. The Georgia Supreme Court
affirmed. 1d., at 742-745.

Reviewing the State Supreme Court's decision, this Court recognized that the case presented
constitutional questions “of the utmost gravity,” id., at 749, but the Court found it unnecessary to reach
those questions. Instead, the Court construed the RLA “as not vesting the unions with unlimited power
to spend exacted money.” 1d., at 768. Specifically, the Court held, the Act “is to be construed to deny
the unions, over an employee's objection, the power to use his exacted funds to support political causes
which he opposes.” Id., at 768—-769. ***

C

This brings us to Abood, which, unlike Hanson and Street, involved a public-sector collective-
bargaining agreement. The Detroit Federation of Teachers served “as the exclusive representative of
teachers employed by the Detroit Board of Education.” 431 U.S., at 211-212. The collective-
bargaining agreement between the union and the board contained an agency-shop clause requiring
every teacher to “pay the Union a service charge equal to the regular dues required of Union members.”
Id., at 212. A putative class of teachers sued to invalidate this clause. ***

This Court treated the First Amendment issue as largely settled by Hanson and Street. 431 U.S.,
at 217, 223. The Court acknowledged that Street was resolved as a matter of statutory construction
without reaching any constitutional issues, 431 U.S., at 220, and the Court recognized that forced
membership and forced contributions impinge on free speech and associational rights, id., at 223. But
the Court dismissed the objecting teachers' constitutional arguments with this observation: “[T]he
judgment clearly made in Hanson and Street is that such interference as exists is constitutionally
justified by the legislative assessment of the important contribution of the union shop to the system of
labor relations established by Congress.” 1d., at 222.

The Abood Court understood Hanson and Street to have upheld union-shop agreements in the
private sector based on two primary considerations: the desirability of “labor peace” and the problem of
“ “free riders[hip].” *“ 431 U.S,, at 220-222, 224, ***

D

The Abood Court's analysis is questionable on several grounds. Some of these were noted or
apparent at or before the time of the decision, but several have become more evident and troubling in
the years since then.

The Abood Court seriously erred in treating Hanson and Street as having all but decided the
constitutionality of compulsory payments to a public-sector union. As we have explained, Street was
not a constitutional decision at all, and Hanson disposed of the critical question in a single, unsupported
sentence that its author essentially abandoned a few years later. Surely a First Amendment issue of this
importance deserved better treatment.

The Abood Court fundamentally misunderstood the holding in Hanson, which was really quite
narrow. As the Court made clear in Street, “all that was held in Hanson was that [the RLA] was
constitutional in its bare authorization of union-shop contracts requiring workers to give “financial
support’ to unions legally authorized to act as their collective bargaining agents.” 367 U.S., at 749
(emphasis added). In Abood, on the other hand, the State of Michigan did more than simply authorize
the imposition of an agency fee. A state instrumentality, the Detroit Board of Education, actually
imposed that fee. This presented a very different question.

Abood failed to appreciate the difference between the core union speech involuntarily
subsidized by dissenting public-sector employees and the core union speech involuntarily funded by
their counterparts in the private sector. In the public sector, core issues such as wages, pensions, and
benefits are important political issues, but that is generally not so in the private sector.



Abood failed to appreciate the conceptual difficulty of distinguishing in public-sector cases
between union expenditures that are made for collective-bargaining purposes and those that are made to
achieve political ends. In the private sector, the line is easier to see. Collective bargaining concerns the
union's dealings with the employer; political advocacy and lobbying are directed at the government.
But in the public sector, both collective-bargaining and political advocacy and lobbying are directed at
the government. ***

Abood does not seem to have anticipated the magnitude of the practical administrative problems
that would result in attempting to classify public-sector union expenditures as either “chargeable” (in
Abood 's terms, expenditures for “collective-bargaining, contract administration, and grievance-
adjustment purposes,” id., at 232) or nonchargeable (i.e., expenditures for political or ideological
purposes, id., at 236). In the years since Abood, the Court has struggled repeatedly with this issue. ***
In Lehnert [v. Ferris Faculty Assn., 500 U.S. 507, 111 S.Ct. 1950, 114 L.Ed.2d 572 (1991)], the Court
held that “chargeable activities must (1) be ‘germane’ to collective-bargaining activity; (2) be justified
by the government's vital policy interest in labor peace and avoiding “free riders’; and (3) not
significantly add to the burdening of free speech that is inherent in the allowance of an agency or union
shop.” 500 U.S., at 519. But as noted in Justice SCALIA'S dissent in that case, “each one of the three
‘prongs' of the test involves a substantial judgment call (What is ‘germane’? What is ‘justified’? What
is a ‘significant” additional burden).” 1d., at 551 (opinion concurring in judgment in part and dissenting
in part).

Abood likewise did not foresee the practical problems that would face objecting nonmembers.
Employees who suspect that a union has improperly put certain expenses in the “germane” category
must bear a heavy burden if they wish to challenge the union's actions. “[T]he onus is on the employees
to come up with the resources to mount the legal challenge in a timely fashion,” Knox, 567 U.S., at —
— (slip op., at 19) (citing Lehnert, supra, at 513), and litigating such cases is expensive. Because of the
open-ended nature of the Lehnert test, classifying particular categories of expenses may not be
straightforward. See Jibson v. Michigan Ed. Assn.—NEA, 30 F.3d 723, 730 (C.A.6 1994)). And
although Hudson required that a union's books be audited, auditors do not themselves review the
correctness of a union's categorization. See Knox, supra, at (slip op., at 18-19) (citing Andrews v.
Education Assn. of Cheshire, 829 F.2d 335, 340 (C.A.2 1987)). ***

Finally, a critical pillar of the Abood Court's analysis rests on an unsupported empirical
assumption, namely, that the principle of exclusive representation in the public sector is dependent on a
union or agency shop. As we will explain, this assumption is unwarranted.

i
A

*** [T]he State of Illinois now asks us to approve a very substantial expansion of Abood's
reach. Abood involved full-fledged public employees, but in this case, the status of the personal
assistants is much different. The Illinois Legislature has taken pains to specify that personal assistants
are public employees for one purpose only: collective bargaining. For all other purposes, Illinois
regards the personal assistants as private-sector employees. This approach has important practical
consequences.

For one thing, the State's authority with respect to these two groups is vastly different. In the
case of full-fledged public employees, the State establishes all of the duties imposed on each employee,
as well as all of the qualifications needed for each position. The State vets applicants and chooses the
employees to be hired. The State provides or arranges for whatever training is needed, and it supervises
and evaluates the employees' job performance and imposes corrective measures if appropriate. If a state
employee's performance is deficient, the State may discharge the employee in accordance with
whatever procedures are required by law.



With respect to the personal assistants involved in this case, the picture is entirely changed. The
job duties of personal assistants are specified in their individualized Service Plans, which must be
approved by the customer and the customer's physician. 89 Ill. Admin. Code § 684.10. Customers have
complete discretion to hire any personal assistant who meets the meager basic qualifications that the
State prescribes in § 686.10. See § 676.30(b). ***

Customers supervise their personal assistants on a daily basis, and no provision of the Illinois
statute or implementing regulations gives the State the right to enter the home in which the personal
assistant is employed for the purpose of checking on the personal assistant’s job performance. Cf. §
676.20(b) ***. And while state law mandates an annual review of each personal assistant's work, that
evaluation is also controlled by the customer. 88 686.10(k), 686.30. A state counselor is assigned to
assist the customer in performing the review but has no power to override the customer's evaluation.
See ibid. Nor do the regulations empower the State to discharge a personal assistant for substandard
performance. See n. 1, supra. Discharge, like hiring, is entirely in the hands of the customer. See §
676.30.

Consistent with this scheme, under which personal assistants are almost entirely answerable to
the customers and not to the State, Illinois withholds from personal assistants most of the rights and
benefits enjoyed by full-fledged state employees. As we have noted already, state law explicitly
excludes personal assistants from statutory retirement and health insurance benefits. Ill. Comp. Stat.,
ch. 20, § 2405/3(f ). It also excludes personal assistants from group life insurance and certain other
employee benefits provided under the State Employees Group Insurance Act of 1971. Ibid. (“Personal
assistants shall not be covered by the State Employees Group Insurance Act of 1971”). And the State
“does not provide paid vacation, holiday, or sick leave” to personal assistants. 89 Ill. Admin. Code §
686.10(h)(7). ***

Just as the State denies personal assistants most of the rights and benefits enjoyed by full-
fledged state workers, the State does not assume responsibility for actions taken by personal assistants
during the course of their employment. The governing statute explicitly disclaims “vicarious liability in
tort.” 1bid. So if a personal assistant steals from a customer, neglects a customer, or abuses a customer,
the State washes its hands.

Illinois deems personal assistants to be state employees for one purpose only, collective
bargaining, but the scope of bargaining that may be conducted on their behalf is sharply limited. Under
the governing Illinois statute, collective bargaining can occur only for “terms and conditions of
employment that are within the State's control.” Ill. Comp. Stat., ch. 20, 8§ 2405/3(f). That is not very
much.

As an illustration, consider the subjects of mandatory bargaining under federal and state labor
law that are outof bounds when it comes to personal assistants. Under federal law, mandatory subjects
include the days of the week and the hours of the day during which an employee must work, lunch
breaks, holidays, vacations, termination of employment, and changes in job duties. Illinois law
similarly makes subject to mandatory collective-bargaining decisions concerning the “hours and terms
and conditions of employment.” Belvidere v. Illinois State Labor Relations Bd., 181 Ill.2d 191, 201,
229 Ill.Dec. 522, 692 N.E.2d 295, 301 (1998) ***. But under the Rehabilitation Program, all these
topics are governed by the Service Plan, with respect to which the union has no role. See § 676.30(b)
(the customer “is responsible for controlling all aspects of the employment relationship between the
customer and the PA, including, without limitation, locating and hiring the PA, training the PA,
directing, evaluating, and otherwise supervising the work performed by the PA, imposing ...
disciplinary action against the PA, and terminating the employment relationship between the customer
and the PA”); § 684.50 (the Service Plan must specify “the frequency with which the specific tasks are
to be provided” and “the number of hours each task is to be provided per month”).

B
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The unusual status of personal assistants has important implications for present purposes.
Abood 's rationale, whatever its strengths and weaknesses, is based on the assumption that the union
possesses the full scope of powers and duties generally available under American labor law. Under the
Illinois scheme now before us, however, the union's powers and duties are sharply circumscribed, and
as a result, even the best argument for the “extraordinary power” that Abood allows a union to wield,
see Davenport, 551 U.S., at 184, is a poor fit.

In our post-Abood cases involving public-sector agency-fee issues, Abood has been a given, and
our task has been to attempt to understand its rationale and to apply it in a way that is consistent with
that rationale. In that vein, Abood 's reasoning has been described as follows. *** What justifies the
agency fee, the argument goes, is the fact that the State compels the union to promote and protect the
interests of nonmembers. [Lehnert, 500 U.S., at 556 (opinion of SCALIA, J.)]. Specifically, the union
must not discriminate between members and nonmembers in “negotiating and administering a
collective-bargaining agreement and representing the interests of employees in settling disputes and
processing grievances.” Ibid. This means that the union “cannot, for example, negotiate particularly
high wage increases for its members in exchange for accepting no increases for others.” Ibid. And it
has the duty to provide equal and effective representation for nonmembers in grievance proceedings,
see Ill. Comp. Stat. Ann., ch. 5, 88 315/6, 315/8, an undertaking that can be very involved. ***

This argument has little force in the situation now before us. Illinois law specifies that personal
assistants “shall be paid at the hourly rate set by law,” see 89 Ill. Admin. Code § 686.40(a), and
therefore the union cannot be in the position of having to sacrifice higher pay for its members in order
to protect the nonmembers whom it is obligated to represent. And as for the adjustment of grievances,
the union's authority and responsibilities are narrow, as we have seen. The union has no authority with
respect to any grievances that a personal assistant may have with a customer, and the customer has
virtually complete control over a personal assistant's work.

The union's limited authority in this area has important practical implications. Suppose, for
example that a customer fires a personal assistant because the customer wrongly believes that the
assistant stole a fork. Or suppose that a personal assistant is discharged because the assistant shows no
interest in the customer's favorite daytime soaps. Can the union file a grievance on behalf of the
assistant? The answer is no.

It is true that Illinois law requires a collective-bargaining agreement to “contain a grievance
resolution procedure which shall apply to all employees in the bargaining unit,” Ill. Comp. Stat., ch. 5,
8§ 315/8, but in the situation here, this procedure appears to relate solely to any grievance that a personal
assistant may have with the State, not with the customer for whom the personal assistant works.

2

Because of Abood 's questionable foundations, and because the personal assistants are quite
different from full-fledged public employees, we refuse to extend Abood to the new situation now
before us. Abood itself has clear boundaries; it applies to public employees. Extending those boundaries
to encompass partial-public employees, quasi-public employees, or simply private employees would
invite problems. ***

If respondents’ and the dissent's views were adopted, a host of workers who receive payments
from a governmental entity for some sort of service would be candidates for inclusion within Abood 's
reach. Medicare-funded home health employees may be one such group. See Brief for Petitioners 51;
42 U.S.C. 8 1395x(m); 42 CFR 8 424.22(a). The same goes for adult foster care providers in Oregon
(Ore.Rev.Stat. § 443.733 (2013)) and Washington (Wash. Rev.Code § 41.56.029 (2012)) and certain
workers under the federal Child Care and Development Fund programs (45 CFR 8 98.2).

If we allowed Abood to be extended to those who are not full-fledged public employees, it
would be hard to see just where to draw the line, and we therefore confine Abood 's reach to full-
fledged state employees.

v



A
Because Abood is not controlling, we must analyze the constitutionality of the payments
compelled by Illinois law under generally applicable First Amendment standards. As we explained in
Knox, “[t]he government may not prohibit the dissemination of ideas that it disfavors, nor compel the
endorsement of ideas that it approves.” 567 U.S., at —— (slip op. at 8-9) ***. And “compelled
funding of the speech of other private speakers or groups” presents the same dangers as compelled
speech. Knox, supra, at —— (slip op. at 9). As a result, we explained in Knox that an agency-fee
provision imposes “a ‘significant impingement on First Amendment rights,” *“ and this cannot be
tolerated unless it passes “exacting First Amendment scrutiny.” 567 U.S., at —— (slip op. at 9-10).
*k*k
B
*** [T]his provision does not serve a *“ ‘compelling state interes][t] ... that cannot be achieved
through means significantly less restrictive of associational freedoms.” “ Knox, supra, at —— (slip op.
at 10) ***. Respondents contend that the agency-fee provision in this case furthers several important
interests, but none is sufficient.

1

Focusing on the benefits of the union's status as the exclusive bargaining agent for all
employees in the unit, respondents argue that the agency-fee provision promotes “labor peace,” but
their argument largely misses the point. Petitioners do not contend that they have a First Amendment
right to form a rival union. Nor do they challenge the authority of the SEIU-HII to serve as the
exclusive representative of all the personal assistants in bargaining with the State. All they seek is the
right not to be forced to contribute to the union, with which they broadly disagree.

A union's status as exclusive bargaining agent and the right to collect an agency fee from non-
members are not inextricably linked. For example, employees in some federal agencies may choose a
union to serve as the exclusive bargaining agent for the unit, but no employee is required to join the
union or to pay any union fee. Under federal law, in agencies in which unionization is permitted,
“[e]ach employee shall have the right to form, join, or assist any labor organization, or to refrain from
any such activity, freely and without fear of penalty or reprisal, and each employee shall be protected in
the exercise of such right.” 5 U.S.C. § 7102 (emphasis added).

Moreover, even if the agency fee provision at issue here were tied to the union's status as
exclusive bargaining agents, features of the Illinois scheme would still undermine the argument that the
agency fee plays an important role in maintaining labor peace. For one thing, any threat to labor peace
is diminished because the personal assistants do not work together in a common state facility but
instead spend all their time in private homes, either the customers' or their own. *** Federal labor law
reflects the fact that the organization of household workers like the personal assistants does not further
the interest of labor peace. “[A]ny individual employed ... in the domestic service of any family or
person at his home” is excluded from coverage under the National Labor Relations Act. See 29 U.S.C.
8§ 152(3).

The union's very restricted role under the Illinois law is also significant. Since the union is
largely limited to petitioning the State for greater pay and benefits, the specter of conflicting demands
by personal assistants is lessened. And of course, State officials must deal on a daily basis with
conflicting pleas for funding in many contexts.

2

Respondents also maintain that the agency-fee provision promotes the welfare of personal
assistants and thus contributes to the success of the Rehabilitation Program. As a result of unionization,
they claim, the wages and benefits of personal assistants have been substantially improved; orientation
and training programs, background checks, and a program to deal with lost and erroneous paychecks
have been instituted; and a procedure was established to resolve grievances arising under the collective-



bargaining agreement (but apparently not grievances relating to a Service Plan or actions taken by a
customer).

The thrust of these arguments is that the union has been an effective advocate for personal
assistants in the State of Illinois, and we will assume that this is correct. But in order to pass exacting
scrutiny, more must be shown. The agency-fee provision cannot be sustained unless the cited benefits
for personal assistants could not have been achieved if the union had been required to depend for
funding on the dues paid by those personal assistants who chose to join. No such showing has been
made.

In claiming that the agency fee was needed to bring about the cited improvements, the State is
in a curious position. The State is not like the closed-fisted employer that is bent on minimizing
employee wages and benefits and that yields only grudgingly under intense union pressure. As
Governor Blagojevich put it in the executive order that first created the Illinois program, the State took
the initiative because it was eager for “feedback” regarding the needs and views of the personal
assistants. See App. to Pet. for Cert. 46. Thereafter, a majority of the personal assistants voted to
unionize. When they did so, they must have realized that this would require the payment of union dues,
and therefore it may be presumed that a high percentage of these personal assistants became union
members and are willingly paying union dues. Why are these dues insufficient to enable the union to
provide “feedback” to a State that is highly receptive to suggestions for increased wages and other
improvements? A host of organizations advocate on behalf of the interests of persons falling within an
occupational group, and many of these groups are quite successful even though they are dependent on
voluntary contributions. Respondents' showing falls far short of what the First Amendment demands.

\Y
Respondents and their supporting amici make two additional arguments that must be addressed.
A

First, respondents and the Solicitor General urge us to apply a balancing test derived from
Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty., 391 U.S. 563, 88 S.Ct. 1731,
20 L.Ed.2d 811 (1968). See Brief for Respondent Quinn 25-26; Brief for SEIU-HII 35-36; Brief for
United States as Amicus Curiae 11. ***

[T]his effort to recast Abood falls short. To begin, the Pickering test is inapplicable because
with respect to the personal assistants, the State is not acting in a traditional employer role. But even if
it were, application of Pickering would not sustain the agency-fee provision.

Pickering and later cases in the same line concern the constitutionality of restrictions on speech
by public employees. Under those cases, employee speech is unprotected if it is not on a matter of
public concern (or is pursuant to an employee's job duties), but speech on matters of public concern
may be restricted only if “the interest of the state, as an employer, in promoting the efficiency of the
public services it performs through its employees” outweighs “the interests of the [employee], as a
citizen, in commenting upon matters of public concern.” 391 U.S., at 568. ***

Attempting to fit Abood into the Pickering framework, the United States contends that union
speech that is germane to collective bargaining does not address matters of public concern and, as a
result, is not protected. Taking up this argument, the dissent insists that the speech at issue here is not a
matter of public concern. ***

This argument flies in the face of reality. *** Increased wages and benefits for personal
assistants would almost certainly mean increased expenditures under the Medicaid program, and it is
impossible to argue that the level of Medicaid funding (or, for that matter, state spending for employee
benefits in general) is not a matter of great public concern. ***

For this reason, if Pickering were to be applied, it would be necessary to proceed to the next
step of the analysis prescribed in that case, and this would require an assessment of both the degree to
which the agency-fee provision promotes the efficiency of the Rehabilitation Program and the degree to



which that provision interferes with the First Amendment interests of those personal assistants who do
not wish to support the union.

We need not discuss this analysis at length because it is covered by what we have already said.
Agency-fee provisions unquestionably impose a heavy burden on the First Amendment interests of
objecting employees. See Knox, 567 U.S., at —— (slip op. at 19) (citing Lehnert, 500 U.S., at 513;
Jibson v. Michigan Ed. Assn., 30 F.3d 723, 730 (C.A.6 1994). And on the other side of the balance, the
arguments on which the United States relies—relating to the promotion of labor peace and the problem
of free riders—have already been discussed. Thus, even if the permissibility of the agency-shop
provision in the collective-bargaining agreement now at issue were analyzed under Pickering, that
provision could not be upheld.

B

Respondents contend, finally, that a refusal to extend Abood to cover the situation presented in
this case will call into question our decisions in Keller v. State Bar of Cal. 496 U.S. 1, 110 S.Ct. 2228,
110 L.Ed.2d 1 (1990), and Board of Regents of Univ. of Wis. System v. Southworth, 529 U.S. 217, 120
S.Ct. 1346, 146 L.Ed.2d 193 (2000). Respondents are mistaken.

In Keller, we considered the constitutionality of a rule applicable to all members of an
“integrated” bar, i.e., “an association of attorneys in which membership and dues are required as a
condition of practicing law.” 496 U.S., at 5. We held that members of this bar could not be required to
pay the portion of bar dues used for political or ideological purposes but that they could be required to
pay the portion of the dues used for activities connected with proposing ethical codes and disciplining
bar members. 1d., at 14.

This decision fits comfortably within the framework applied in the present case. Licensed
attorneys are subject to detailed ethics rules, and the bar rule requiring the payment of dues was part of
this regulatory scheme. The portion of the rule that we upheld served the “State’s interest in regulating
the legal profession and improving the quality of legal services.” Ibid. States also have a strong interest
in allocating to the members of the bar, rather than the general public, the expense of ensuring that
attorneys adhere to ethical practices. Thus, our decision in this case is wholly consistent with our
holding in Keller.

Contrary to respondents' submission, the same is true with respect to Southworth, supra. In that
case, we upheld the constitutionality of a university-imposed mandatory student activities fee that was
used in part to support a wide array of student groups that engaged in expressive activity. The
mandatory fee was challenged by students who objected to some of the expression that the fee was
used to subsidize, but we rejected that challenge, and our holding is entirely consistent with our
decision in this case.

Public universities have a compelling interest in promoting student expression in a manner that
is viewpoint neutral. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1995). This may be done by providing funding for a broad array of student
groups. If the groups funded are truly diverse, many students are likely to disagree with things that are
said by some groups. And if every student were entitled to a partial exemption from the fee requirement
so that no portion of the student's fee went to support a group that the student did not wish to support,
the administrative problems would likely be insuperable. Our decision today thus does not undermine
Southworth.

* Kk *

For all these reasons, we refuse to extend Abood in the manner that Illinois seeks. If we
accepted Illinois' argument, we would approve an unprecedented violation of the bedrock principle
that, except perhaps in the rarest of circumstances, no person in this country may be compelled to
subsidize speech by a third party that he or she does not wish to support. The First Amendment
prohibits the collection of an agency fee from personal assistants in the Rehabilitation Program who do
not want to join or support the union.



The judgment of the Court of Appeals is reversed in part and affirmed in part,* and the case is
remanded for further proceedings consistent with this opinion.

Justice KAGAN, with whom Justice GINSBURG, Justice BREYER, and Justice SOTOMAYOR join,
dissenting.

Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S.Ct. 1782, 52 L.Ed.2d 261 (1977), answers the
question presented in this case. Abood held that a government entity may, consistently with the First
Amendment, require public employees to pay a fair share of the cost that a union incurs negotiating on
their behalf for better terms of employment. That is exactly what Illinois did in entering into collective
bargaining agreements with the Service Employees International Union Healthcare (SEIU) which
included fair-share provisions. Contrary to the Court's decision, those agreements fall squarely within
Abood 's holding. Here, Illinois employs, jointly with individuals suffering from disabilities, the in-
home care providers whom the SEIU represents. Illinois establishes, following negotiations with the
union, the most important terms of their employment, including wages, benefits, and basic
qualifications. And Illinois's interests in imposing fair-share fees apply no less to those caregivers than
to other state workers. The petitioners' challenge should therefore fail.

And that result would fully comport with our decisions applying the First Amendment to public
employment. Abood is not, as the majority at one point describes it, “something of an anomaly,”
allowing uncommon interference with individuals' expressive activities. Rather, the lines it draws and
the balance it strikes reflect the way courts generally evaluate claims that a condition of public
employment violates the First Amendment. Our decisions have long afforded government entities
broad latitude to manage their workforces, even when that affects speech they could not regulate in
other contexts. Abood is of a piece with all those decisions: While protecting an employee's most
significant expression, that decision also enables the government to advance its interests in operating
effectively—by bargaining, if it so chooses, with a single employee representative and preventing free
riding on that union's efforts.

*** The Abood rule is deeply entrenched, and is the foundation for not tens or hundreds, but
thousands of contracts between unions and governments across the Nation. Our precedent about
precedent, fairly understood and applied, makes it impossible for this Court to reverse that decision.

*kx

The majority today misapplies Abood, which properly should control this case. Nothing
separates, for purposes of that decision, Illinois's personal assistants from any other public employees.
The balance Abood struck thus should have defeated the petitioners' demand to invalidate Illinois's fair-
share agreement. | respectfully dissent.

To be added at page 719 following Citizens United v. Federal Election Commission:

McCutcheon v. Fed. Election Comm'n
134 S. Ct. 1434, 188 L. Ed. 2d 468 (2014)

Chief Justice ROBERTS announced the judgment of the Court and delivered an opinion, in which
Justice SCALIA, Justice KENNEDY, and Justice ALITO join.

There is no right more basic in our democracy than the right to participate in electing our
political leaders. Citizens can exercise that right in a variety of ways: They can run for office
themselves, vote, urge others to vote for a particular candidate, volunteer to work on a campaign, and
contribute to a candidate's campaign. This case is about the last of those options.



The right to participate in democracy through political contributions is protected by the First
Amendment, but that right is not absolute. Our cases have held that Congress may regulate campaign
contributions to protect against corruption or the appearance of corruption. See, e.g., Buckley v. Valeo,
424 U.S. 1, 26-27, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (per curiam). At the same time, we have made
clear that Congress may not regulate contributions simply to reduce the amount of money in politics, or
to restrict the political participation of some in order to enhance the relative influence of others. See,
e.g., Arizona Free Enterprise Club's Freedom Club PAC v. Bennett, 564 U.S. ——, ——, 131 S.Ct.
2806, 2825-2826, 180 L.Ed.2d 664 (2011). ***

*** In a series of cases over the past 40 years, we have spelled out how to draw the
constitutional line between the permissible goal of avoiding corruption in the political process and the
impermissible desire simply to limit political speech. We have said that government regulation may not
target the general gratitude a candidate may feel toward those who support him or his allies, or the
political access such support may afford. “Ingratiation and access ... are not corruption.” Citizens
United v. Federal Election Comm'n, 558 U.S. 310, 360, 130 S.Ct. 876, 175 L.Ed.2d 753 (2010). ***

Any regulation must instead target what we have called “quid pro quo ” corruption or its
appearance. See id., at 359, 130 S.Ct. 876. That Latin phrase captures the notion of a direct exchange of
an official act for money. See McCormick v. United States, 500 U.S. 257, 266, 111 S.Ct. 1807, 114
L.Ed.2d 307 (1991). ***

The statute at issue in this case imposes two types of limits on campaign contributions. The
first, called base limits, restricts how much money a donor may contribute to a particular candidate or
committee. 2 U.S.C. 8 441a(a)(1). The second, called aggregate limits, restricts how much money a
donor may contribute in total to all candidates or committees. § 441a(a)(3).

This case does not involve any challenge to the base limits, which we have previously upheld as
serving the permissible objective of combatting corruption. The Government contends that the
aggregate limits also serve that objective, by preventing circumvention of the base limits. We conclude,
however, that the aggregate limits do little, if anything, to address that concern, while seriously
restricting participation in the democratic process. The aggregate limits are therefore invalid under the
First Amendment.

I
A

For the 2013-2014 election cycle, the base limits in the Federal Election Campaign Act of 1971
(FECA), as amended by the Bipartisan Campaign Reform Act of 2002 (BCRA), permit an individual to
contribute up to $2,600 per election to a candidate ($5,200 total for the primary and general elections);
$32,400 per year to a national party committee; $10,000 per year to a state or local party committee;
and $5,000 per year to a political action committee, or “PAC.” 2 U.S.C. § 441a(a)(1); 78 Fed.Reg.
8532 (2013). A national committee, state or local party committee, or multicandidate PAC may in turn
contribute up to $5,000 per election to a candidate. § 441a(a)(2).

The base limits apply with equal force to contributions that are “in any way earmarked or
otherwise directed through an intermediary or conduit” to a candidate. § 441a(a)(8). ***

For the 2013-2014 election cycle, the aggregate limits in BCRA permit an individual to
contribute a total of $48,600 to federal candidates and a total of $74,600 to other political committees.
Of that $74,600, only $48,600 may be contributed to state or local party committees and PACs, as
opposed to national party committees. 8 441a(a)(3); 78 Fed.Reg. 8532. All told, an individual may
contribute up to $123,200 to candidate and noncandidate committees during each two-year election
cycle.

The base limits thus restrict how much money a donor may contribute to any particular
candidate or committee; the aggregate limits have the effect of restricting how many candidates or
committees the donor may support, to the extent permitted by the base limits.



B***

*** In June 2012, McCutcheon and the RNC filed a complaint before a three-judge panel of the
U.S. District Court for the District of Columbia. See BCRA § 403(a), 116 Stat. 113-114. McCutcheon
and the RNC asserted that the aggregate limits on contributions to candidates and to noncandidate
political committees were unconstitutional under the First Amendment. They moved for a preliminary
injunction against enforcement of the challenged provisions, and the Government moved to dismiss the
case.

The three-judge District Court denied appellants' motion for a preliminary injunction and
granted the Government's motion to dismiss. Assuming that the base limits appropriately served the
Government's anticorruption interest, the District Court concluded that the aggregate limits survived
First Amendment scrutiny because they prevented evasion of the base limits. 893 F.Supp.2d 133, 140
(2012). ***

*** McCutcheon and the RNC appealed directly to this Court, as authorized by law. 28 U.S.C.
§ 1253.

1
A

Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659, presented this Court with its first
opportunity to evaluate the constitutionality of the original contribution and expenditure limits set forth
in FECA. ***

Buckley recognized that “contribution and expenditure limitations operate in an area of the most
fundamental First Amendment activities.” 424 U.S., at 14, 96 S.Ct. 612. But it distinguished
expenditure limits from contribution limits based on the degree to which each encroaches upon
protected First Amendment interests. Expenditure limits, the Court explained, “necessarily reduce] ]
the quantity of expression by restricting the number of issues discussed, the depth of their exploration,
and the size of the audience reached.” 1d., at 19, 96 S.Ct. 612. The Court thus subjected expenditure
limits to “the exacting scrutiny applicable to limitations on core First Amendment rights of political
expression.” Id., at 44-45, 96 S.Ct. 612. ***

By contrast, the Court concluded that contribution limits impose a lesser restraint on political
speech because they “permit[ ] the symbolic expression of support evidenced by a contribution but do[
] not in any way infringe the contributor's freedom to discuss candidates and issues.” Buckley, 424
U.S., at 21, 96 S.Ct. 612. As a result, the Court focused on the effect of the contribution limits on the
freedom of political association and applied a lesser but still “rigorous standard of review.” Id., at 29,
96 S.Ct. 612. Under that standard, “[e]ven a * “significant interference” with protected rights of
political association” may be sustained if the State demonstrates a sufficiently important interest and
employs means closely drawn to avoid unnecessary abridgement of associational freedoms.” Id., at 25,
96 S.Ct. 612 (quoting Cousins v. Wigoda, 419 U.S. 477, 488, 95 S.Ct. 541, 42 L.Ed.2d 595 (1975)).

The primary purpose of FECA was to limit quid pro quo corruption and its appearance; that
purpose satisfied the requirement of a “sufficiently important” governmental interest. 424 U.S., at 26—
27,96 S.Ct. 612. As for the “closely drawn” component, Buckley concluded that the $1,000 base limit
“focuses precisely on the problem of large campaign contributions ... while leaving persons free to
engage in independent political expression, to associate actively through volunteering their services,
and to assist to a limited but nonetheless substantial extent in supporting candidates and committees
with financial resources.” 1d., at 28, 96 S.Ct. 612. The Court therefore upheld the $1,000 base limit
under the “closely drawn” test. Id., at 29, 96 S.Ct. 612.

The Court next separately considered an overbreadth challenge to the base limit. See id., at 29—
30, 96 S.Ct. 612. The challengers argued that the base limit was fatally overbroad because most large
donors do not seek improper influence over legislators' actions. Although the Court accepted that



premise, it nevertheless rejected the overbreadth challenge for two reasons: First, it was too “difficult to
isolate suspect contributions” based on a contributor's subjective intent. Id., at 30, 96 S.Ct. 612.

Second, “Congress was justified in concluding that the interest in safeguarding against the appearance
of impropriety requires that the opportunity for abuse inherent in the process of raising large monetary
contributions be eliminated.” 1bid.

Finally, in one paragraph of its 139—page opinion, the Court turned to the $25,000 aggregate
limit under FECA. As a preliminary matter, it noted that the constitutionality of the aggregate limit
“ha[d] not been separately addressed at length by the parties.” 1d., at 38, 96 S.Ct. 612. Then, in three
sentences, the Court disposed of any constitutional objections to the aggregate limit that the challengers
might have had:

“The overall $25,000 ceiling does impose an ultimate restriction upon the
number of candidates and committees with which an individual may
associate himself by means of financial support. But this quite modest
restraint upon protected political activity serves to prevent evasion of the
$1,000 contribution limitation by a person who might otherwise contribute
massive amounts of money to a particular candidate through the use of
unearmarked contributions to political committees likely to contribute to
that candidate, or huge contributions to the candidate's political party. The
limited, additional restriction on associational freedom imposed by the
overall ceiling is thus no more than a corollary of the basic individual
contribution limitation that we have found to be constitutionally valid.”
Ibid.

B
1
Because we find a substantial mismatch between the Government's stated objective and the
means selected to achieve it, the aggregate limits fail even under the “closely drawn” test. We therefore
need not parse the differences between the two standards in this case.

2

*** Although Buckley provides some guidance, we think that its ultimate conclusion about the
constitutionality of the aggregate limit in place under FECA does not control here. Buckley spent a total
of three sentences analyzing that limit; in fact, the opinion pointed out that the constitutionality of the
aggregate limit “ha[d] not been separately addressed at length by the parties.” Ibid. We are now asked
to address appellants' direct challenge to the aggregate limits in place under BCRA. *** With more
targeted anticircumvention measures in place today, the indiscriminate aggregate limits under BCRA
appear particularly heavy-handed.

In addition to accounting for statutory and regulatory changes in the campaign finance arena,
appellants’ challenge raises distinct legal arguments that Buckley did not consider. *** The aggregate
limit *** was upheld as an anticircumvention measure, without considering whether it was possible to
discern which donations might be used to circumvent the base limits. See id., at 38, 96 S.Ct. 612. The
Court never addressed overbreadth in the specific context of aggregate limits, where such an argument
has far more force.

*** We are confronted with a different statute and different legal arguments, at a different point
in the development of campaign finance regulation. Appellants' substantial First Amendment challenge
to the system of aggregate limits currently in place thus merits our plenary consideration.



As relevant here, the First Amendment safeguards an individual's right to participate in the
public debate through political expression and political association. See Buckley, 424 U.S., at 15, 96
S.Ct. 612. When an individual contributes money to a candidate, he exercises both of those rights: The
contribution “serves as a general expression of support for the candidate and his views” and “serves to
affiliate a person with a candidate.” 1d., at 21-22, 96 S.Ct. 612.

Buckley acknowledged that aggregate limits at least diminish an individual's right of political
association. *** But the Court characterized that restriction as a “quite modest restraint upon protected
political activity.” Ibid. We cannot agree with that characterization. An aggregate limit on how many
candidates and committees an individual may support through contributions is not a “modest restraint”
at all. The Government may no more restrict how many candidates or causes a donor may support than
it may tell a newspaper how many candidates it may endorse.

To put it in the simplest terms, the aggregate limits prohibit an individual from fully
contributing to the primary and general election campaigns of ten or more candidates, even if all
contributions fall within the base limits Congress views as adequate to protect against corruption. ***
At that point, the limits deny the individual all ability to exercise his expressive and associational rights
by contributing to someone who will advocate for his policy preferences. A donor must limit the
number of candidates he supports, and may have to choose which of several policy concerns he will
advance—clear First Amendment harms ***,

It is no answer to say that the individual can simply contribute less money to more people. ***
And as we have recently admonished, the Government may not penalize an individual for “robustly
exercis[ing]” his First Amendment rights. Davis v. Federal Election Comm'n, 554 U.S. 724, 739, 128
S.Ct. 2759, 171 L.Ed.2d 737 (2008).

The First Amendment burden is especially great for individuals who do not have ready access
to alternative avenues for supporting their preferred politicians and policies. *** Other effective
methods of supporting preferred candidates or causes without contributing money are reserved for a
select few, such as entertainers capable of raising hundreds of thousands of dollars in a single evening.
Cf. Davis, supra, at 742, 128 S.Ct. 2759.

But there are compelling reasons not to define the boundaries of the First Amendment by
reference to such a generalized conception of the public good. First, the dissent's “collective speech”
reflected in laws is of course the will of the majority, and plainly can include laws that restrict free
speech. The whole point of the First Amendment is to afford individuals protection against such
infringements. ***

Second, the degree to which speech is protected cannot turn on a legislative or judicial
determination that particular speech is useful to the democratic process. The First Amendment does not
contemplate such “ad hoc balancing of relative social costs and benefits.” United States v. Stevens, 559
U.S. 460, 470, 130 S.Ct. 1577, 176 L.Ed.2d 435 (2010). ***

Third, our established First Amendment analysis already takes account of any “collective”
interest that may justify restrictions on individual speech. Under that accepted analysis, such
restrictions are measured against the asserted public interest (usually framed as an important or
compelling governmental interest). As explained below, we do not doubt the compelling nature of the
“collective” interest in preventing corruption in the electoral process. But we permit Congress to pursue
that interest only so long as it does not unnecessarily infringe an individual's right to freedom of
speech; we do not truncate this tailoring test at the outset.

v
A
*** This Court has identified only one legitimate governmental interest for restricting campaign
finances: preventing corruption or the appearance of corruption. See Davis, supra, at 741, 128 S.Ct.
2759; National Conservative Political Action Comm., 470 U.S., at 496-497, 105 S.Ct. 1459. We have



consistently rejected attempts to suppress campaign speech based on other legislative objectives. No
matter how desirable it may seem, it is not an acceptable governmental objective to “level the playing
field,” or to “level electoral opportunities,” or to “equaliz[e] the financial resources of candidates.”
Bennett, 564 U.S., at ——, 131 S.Ct., at 2825-2826***.

*** Moreover, while preventing corruption or its appearance is a legitimate objective, Congress
may target only a specific type of corruption—"“quid pro quo ” corruption. In addition to “actual quid
pro quo arrangements,” Congress may permissibly limit “the appearance of corruption stemming from
public awareness of the opportunities for abuse inherent in a regime of large individual financial
contributions” to particular candidates. Id., at 27, 96 S.Ct. 612***,

Spending large sums of money in connection with elections, but not in connection with an effort
to control the exercise of an officeholder's official duties, does not give rise to such quid pro quo
corruption. *** Nor does the possibility that an individual who spends large sums may garner
“influence over or access to” elected officials or political parties. Id., at 359, 130 S.Ct. 876; see
McConnell v. Federal Election Comm'n, 540 U.S. 93, 297, 124 S.Ct. 619, 157 L.Ed.2d 491 (2003)
(KENNEDY, J., concurring in judgment in part and dissenting in part). ***

*** The line between quid pro quo corruption and general influence may seem vague at times,
but the distinction must be respected in order to safeguard basic First Amendment rights. In addition,
“[i]n drawing that line, the First Amendment requires us to err on the side of protecting political speech
rather than suppressing it.” Federal Election Comm'n v. Wisconsin Right to Life, 551 U.S. 449, 457,
127 S.Ct. 2652, 168 L.Ed.2d 329 (2007) (opinion of ROBERTS, C.J.).

B

“When the Government restricts speech, the Government bears the burden of proving the
constitutionality of its actions.” United States v. Playboy Entertainment Group, Inc., 529 U.S., at 816,
120 S.Ct. 1878. Here, the Government seeks to carry that burden by arguing that the aggregate limits
further the permissible objective of preventing quid pro quo corruption.

The problem is that they do not serve that function in any meaningful way. In light of the
various statutes and regulations currently in effect, Buckley's fear that an individual might “contribute
massive amounts of money to a particular candidate through the use of unearmarked contributions” to
entities likely to support the candidate, 424 U.S., at 38, 96 S.Ct. 612, is far too speculative. ***

As an initial matter, there is not the same risk of quid pro quo corruption or its appearance when
money flows through independent actors to a candidate, as when a donor contributes to a candidate
directly. When an individual contributes to a candidate, a party committee, or a PAC, the individual
must by law cede control over the funds. See 2 U.S.C. § 441a(a)(8); 11 CFR 8§ 110.6. Asa
consequence, the chain of attribution grows longer, and any credit must be shared among the various
actors along the way. ***

Buckley nonetheless focused on the possibility that “unearmarked contributions” could
eventually find their way to a candidate's coffers. 424 U.S., at 38, 96 S.Ct. 612. Even accepting the
validity of Buckley's circumvention theory, it is hard to see how a candidate today could receive a
“massive amount[ ] of money” that could be traced back to a particular contributor uninhibited by the
aggregate limits. Ibid. ***

[The scenarios proposed by the Government and the dissent] are either illegal under current
campaign finance laws or divorced from reality. The dissent does not explain how the large sums it
postulates can be legally rerouted to a particular candidate, why most state committees would
participate in a plan to redirect their donations to a candidate in another State, or how a donor or group
of donors can avoid regulations prohibiting contributions to a committee “with the knowledge that a
substantial portion” of the contribution will support a candidate to whom the donor has already
contributed, 11 CFR § 110.1(h)(2).



The dissent argues that such knowledge may be difficult to prove, pointing to eight FEC cases
that did not proceed because of insufficient evidence of a donor's incriminating knowledge. *** The
FEC's failure to find the requisite knowledge in those cases hardly means that the agency will be
equally powerless to prevent a scheme in which a donor routes millions of dollars in excess of the base
limits to a particular candidate, as in the dissent's “Example Two.” And if an FEC official cannot
establish knowledge of circumvention (or establish affiliation) when the same ten donors contribute
$10,000 each to 200 newly created PACs, and each PAC writes a $10,000 check to the same ten
candidates—the dissent's “Example Three”—then that official has not a heart but a head of stone. ***

*** Buckley upheld aggregate limits only on the ground that they prevented channeling money
to candidates beyond the base limits. The absence of such a prospect today belies the Government's
asserted objective of preventing corruption or its appearance. The improbability of circumvention
indicates that the aggregate limits instead further the impermissible objective of simply limiting the
amount of money in political campaigns.

C

Quite apart from the foregoing, the aggregate limits violate the First Amendment because they
are not “closely drawn to avoid unnecessary abridgment of associational freedoms.” Buckley, 424 U.S.,
at 25, 96 S.Ct. 612. In the First Amendment context, fit matters. Even when the Court is not applying
strict scrutiny, we still require “a fit *** that employs not necessarily the least restrictive means but ... a
means narrowly tailored to achieve the desired objective.” Board of Trustees of State Univ. of N.Y. v.
Fox, 492 U.S. 469, 480 (1989) ***. Here, because the statute is poorly tailored to the Government's
interest in preventing circumvention of the base limits, it impermissibly restricts participation in the
political process.

1

The Government argues that the aggregate limits are justified because they prevent an
individual from giving to too many initial recipients who might subsequently recontribute a donation.
After all, only recontributed funds can conceivably give rise to circumvention of the base limits. Yet all
indications are that many types of recipients have scant interest in regifting donations they receive.

Some figures might be useful to put the risk of circumvention in perspective. We recognize that
no data can be marshaled to capture perfectly the counterfactual world in which aggregate limits do not
exist. But, as we have noted elsewhere, we can nonetheless ask “whether experience under the present
law confirms a serious threat of abuse.” Federal Election Comm'n v. Colorado Republican Federal
Campaign Comm., 533 U.S. 431, 457, 121 S.Ct. 2351, 150 L.Ed.2d 461 (2001). It does not. Experience
suggests that the vast majority of contributions made in excess of the aggregate limits are likely to be
retained and spent by their recipients rather than rerouted to candidates.

In the 2012 election cycle, federal candidates, political parties, and PACs spent a total of $7
billion, according to the FEC. In particular, each national political party's spending ran in the hundreds
of millions of dollars. The National Republican Senatorial Committee (NRSC), National Republican
Congressional Committee (NRCC), Democratic Senatorial Campaign Committee (DSCC), and
Democratic Congressional Campaign Committee (DCCC), however, spent less than $1 million each on
direct candidate contributions and less than $10 million each on coordinated expenditures. Brief for
NRSC et al. as Amici Curiae 23, 25 (NRSC Brief). Including both coordinated expenditures and direct
candidate contributions, the NRSC and DSCC spent just 7% of their total funds on contributions to
candidates and the NRCC and DCCC spent just 3%.

Likewise, as explained previously, state parties rarely contribute to candidates in other States. In
the 2012 election cycle, the Republican and Democratic state party committees in all 50 States (and the
District of Columbia) contributed a paltry $17,750 to House and Senate candidates in other States. The



state party committees spent over half a billion dollars over the same time period, of which the $17,750
in contributions to other States' candidates constituted just 0.003%.

As with national and state party committees, candidates contribute only a small fraction of their
campaign funds to other candidates. The fact is that candidates who receive campaign contributions
spend most of the money on themselves, rather than passing along donations to other candidates. In this
arena at least, charity begins at home.

Based on what we can discern from experience, the indiscriminate ban on all contributions
above the aggregate limits is disproportionate to the Government's interest in preventing
circumvention. The Government has not given us any reason to believe that parties or candidates would
dramatically shift their priorities if the aggregate limits were lifted. ***

A final point: It is worth keeping in mind that the base limits themselves are a prophylactic
measure. As we have explained, “restrictions on direct contributions are preventative, because few if
any contributions to candidates will involve quid pro quo arrangements.” Citizens United, 558 U.S., at
357, 130 S.Ct. 876. The aggregate limits are then layered on top, ostensibly to prevent circumvention
of the base limits. This “prophylaxis-upon-prophylaxis approach” requires that we be particularly
diligent in scrutinizing the law's fit. Wisconsin Right to Life, 551 U.S., at 479 (opinion of ROBERTS,
C.J.); see McConnell, 540 U.S., at 268-269(opinion of THOMAS, J.).

2

Importantly, there are multiple alternatives available to Congress that would serve the
Government's anticircumvention interest, while avoiding “unnecessary abridgment” of First
Amendment rights. Buckley, 424 U.S., at 25, 96 S.Ct. 612.

The most obvious might involve targeted restrictions on transfers among candidates and
political committees. There are currently no such limits on transfers among party committees and from
candidates to party committees. See 2 U.S.C. § 441a(a)(4); 11 CFR § 113.2(c). *** If Congress agrees
that this is problematic, it might tighten its permissive transfer rules. Doing so would impose a lesser
burden on First Amendment rights, as compared to aggregate limits that flatly ban contributions
beyond certain levels. And*** the Government ***has recognized that they would mitigate the risk of
circumvention. See Tr. of Oral Arg. 29.

*** Indeed, Congress has adopted transfer restrictions, and the Court has upheld them, in the
context of state party spending. See 2 U.S.C. § 441i(b). So-called “Levin funds” are donations
permissible under state law that may be spent on certain federal election activity—namely, voter
registration and identification, get-out-the-vote efforts, or generic campaign activities. Levin funds are
raised directly by the state or local party committee that ultimately spends them. § 441i(b)(2)(B)(iv).
That means that other party committees may not transfer Levin funds, solicit Levin funds on behalf of
the particular state or local committee, or engage in joint fundraising of Levin funds. See McConnell,
540 U.S., at 171-173, 124 S.Ct. 619. McConnell upheld those transfer restrictions as “justifiable
anticircumvention measures,” though it acknowledged that they posed some associational burdens. Id.,
at 171, 124 S.Ct. 619. Here, a narrow transfer restriction on contributions that could otherwise be
recontributed in excess of the base limits could rely on a similar justification.

Other alternatives might focus on earmarking. Many of the scenarios that the Government and
the dissent hypothesize involve at least implicit agreements to circumvent the base limits—agreements
that are already prohibited by the earmarking rules. See 11 CFR 8 110.6. The FEC might strengthen
those rules further by, for example, defining how many candidates a PAC must support in order to
ensure that “a substantial portion” of a donor's contribution is not rerouted to a certain candidate. §
110.1(h)(2). Congress might also consider a modified version of the aggregate limits, such as one that
prohibits donors who have contributed the current maximum sums from further contributing to political
committees that have indicated they will support candidates to whom the donor has already
contributed. To be sure, the existing earmarking provision does not define “the outer limit of acceptable



tailoring.” Colorado Republican Federal Campaign Comm., 533 U.S., at 462, 121 S.Ct. 2351. But

tighter rules could have a significant effect, especially when adopted in concert with other measures.
We do not mean to opine on the validity of any particular proposal. The point is that there are

numerous alternative approaches available to Congress to prevent circumvention of the base limits.

D

Finally, disclosure of contributions minimizes the potential for abuse of the campaign finance
system. Disclosure requirements are in part “justified based on a governmental interest in *provid[ing]
the electorate with information’ about the sources of election-related spending.” Citizens United, 558
U.S., at 367, 130 S.Ct. 876 (quoting Buckley, supra, at 66, 96 S.Ct. 612). They may also “deter actual
corruption and avoid the appearance of corruption by exposing large contributions and expenditures to
the light of publicity.” 1d., at 67, 96 S.Ct. 612. Disclosure requirements burden speech, but—unlike the
aggregate limits—they do not impose a ceiling on speech. Citizens United, supra, at 366, 130 S.Ct.
876 *k*k

With modern technology, disclosure now offers a particularly effective means of arming the
voting public with information. Reports and databases are available on the FEC's Web site almost
immediately after they are filed, supplemented by private entities such as OpenSecrets.org and
FollowTheMoney.org. Because massive quantities of information can be accessed at the click of a
mouse, disclosure is effective to a degree not possible at the time Buckley, or even McConnell, was
decided. ***

\Y

At oral argument, the Government shifted its focus from Buckley's anticircumvention rationale
to an argument that the aggregate limits deter corruption regardless of their ability to prevent
circumvention of the base limits. See Tr. of Oral Arg. 29-30, 50-52. The aggregate limits, the
argument goes, ensure that the check amount does not become too large. That new rationale for the
aggregate limits *** dangerously broadens the circumscribed definition of quid pro quo corruption
articulated in our prior cases, and targets as corruption the general, broad-based support of a political
party.

In analyzing the base limits, Buckley made clear that the risk of corruption arises when an
individual makes large contributions to the candidate or officeholder himself. See 424 U.S., at 26-27,
96 S.Ct. 612. *** We have reiterated that understanding several times. ***

Of course a candidate would be pleased with a donor who contributed not only to the candidate
himself, but also to other candidates from the same party, to party committees, and to PACs supporting
the party. But there is a clear, administrable line between money beyond the base limits funneled in an
identifiable way to a candidate—for which the candidate feels obligated—and money within the base
limits given widely to a candidate's party—for which the candidate, like all other members of the party,
feels grateful. *** To recast such shared interest, standing alone, as an opportunity for quid pro quo
corruption would dramatically expand government regulation of the political process. Cf. California
Democratic Party v. Jones, 530 U.S. 567, 572-573, 120 S.Ct. 2402, 147 L.Ed.2d 502 (2000)
(recognizing the Government's “role to play in structuring and monitoring the election process,” but
rejecting “the proposition that party affairs are public affairs, free of First Amendment protections™).

The Government suggests that it is the solicitation of large contributions that poses the danger
of corruption, see Tr. of Oral Arg. 29-30, 38-39, 50-51, *** but the aggregate limits are not limited to
any direct solicitation by an officeholder or candidate. *** We have no occasion to consider a law that
would specifically ban candidates from soliciting donations—within the base limits—that would go to
many other candidates, and would add up to a large sum. For our purposes here, it is enough that the
aggregate limits at issue are not directed specifically to candidate behavior.



* K *

For the past 40 years, our campaign finance jurisprudence has focused on the need to preserve
authority for the Government to combat corruption, without at the same time compromising the
political responsiveness at the heart of the democratic process, or allowing the Government to favor
some participants in that process over others. As Edmund Burke explained in his famous speech to the
electors of Bristol, a representative owes constituents the exercise of his “mature judgment,” but
judgment informed by “the strictest union, the closest correspondence, and the most unreserved
communication with his constituents.” *1462 The Speeches of the Right Hon. Edmund Burke 129-130
(J. Burke ed. 1867). Constituents have the right to support candidates who share their views and
concerns. Representatives are not to follow constituent orders, but can be expected to be cognizant of
and responsive to those concerns. Such responsiveness is key to the very concept of self-governance
through elected officials. ***

The judgment of the District Court is reversed, and the case is remanded for further
proceedings.

It is so ordered.

Justice THOMAS, concurring in the judgment.

I adhere to the view that this Court's decision in Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46
L.Ed.2d 659 (1976) (per curiam), denigrates core First Amendment speech and should be overruled.

*** This case represents yet another missed opportunity to right the course of our campaign
finance jurisprudence by restoring a standard that is faithful to the First Amendment. Until we
undertake that reexamination, we remain in a “halfway house” of our own design. Shrink Missouri, 528
U.S., at 410, 120 S.Ct. 897 (KENNEDY, J., dissenting). For these reasons, | concur only in the
judgment. . . .

Justice BREYER, with whom Justice GINSBURG, Justice SOTOMAYOR, and Justice KAGAN join,
dissenting.

Nearly 40 years ago in Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (per
curiam), this Court considered the constitutionality of laws that imposed limits upon the overall amount
a single person can contribute to all federal candidates, political parties, and committees taken together.
The Court held that those limits did not violate the Constitution. Id., at 38, 96 S.Ct. 612; accord,
McConnell v. Federal Election Comm'n, 540 U.S. 93, 138, n. 40, 152-153, n. 48, 124 S.Ct. 619, 157
L.Ed.2d 491 (2003) (citing with approval Buckley's aggregate limits holding).

The Buckley Court focused upon the same problem that concerns the Court today, and it wrote:

“The overall $25,000 ceiling does impose an ultimate restriction upon the
number of candidates and committees with which an individual may
associate himself by means of financial support. But this quite modest
restraint upon protected political activity serves to prevent evasion of the
$1,000 contribution limitation by a person who might otherwise contribute
massive amounts of money to a particular candidate through the use of
unearmarked contributions to political committees likely to contribute to
that candidate, or huge contributions to the candidate's political party. The
limited, additional restriction on associational freedom imposed by the
overall ceiling is thus no more than a corollary of the basic individual
contribution limitation that we have found to be constitutionally valid.”
424 U.S., at 38, 96 S.Ct. 612.



Today a majority of the Court overrules this holding. It is wrong to do so. Its conclusion rests
upon its own, not a record-based, view of the facts. Its legal analysis is faulty: It misconstrues the
nature of the competing constitutional interests at stake. It understates the importance of protecting the
political integrity of our governmental institutions. It creates a loophole that will allow a single
individual to contribute millions of dollars to a political party or to a candidate's campaign. Taken
together with Citizens United v. Federal Election Comm'n, 558 U.S. 310, 130 S.Ct. 876, 175 L.Ed.2d
753 (2010), today's decision eviscerates our Nation's campaign finance laws, leaving a remnant
incapable of dealing with the grave problems of democratic legitimacy that those laws were intended to
resolve.

*k*k

1
*k*k
A

In reality, as the history of campaign finance reform shows and as our earlier cases on the
subject have recognized, the anticorruption interest that drives Congress to regulate campaign
contributions is a far broader, more important interest than the plurality acknowledges. ***

Consider at least one reason why the First Amendment protects political speech. Speech does
not exist in a vacuum. Rather, political communication seeks to secure government action. A politically
oriented “marketplace of ideas” seeks to form a public opinion that can and will influence elected
representatives.

*** The Framers had good reason to emphasize this same connection between political speech
and governmental action. An influential 18th-century continental philosopher had argued that in a
representative democracy, the people lose control of their representatives between elections, during
which interim periods they were “in chains.” J. Rousseau, An Inquiry Into the Nature of the Social
Contract 265-266 (transl. 1791).

The Framers responded to this criticism both by requiring frequent elections to federal office,
and by enacting a First Amendment that would facilitate a “chain of communication between the
people, and those, to whom they have committed the exercise of the powers of government.” J. Wilson,
Commentaries on the Constitution of the United States of America 30-31 (1792). *** Accordingly, the
First Amendment advances not only the individual's right to engage in political speech, but also the
public's interest in preserving a democratic order in which collective speech matters.

Corruption breaks the constitutionally necessary “chain of communication” between the people
and their representatives. It derails the essential speech-to-government-action tie. Where enough money
calls the tune, the general public will not be heard ***[and] a free marketplace of political ideas loses
its point. That is one reason why the Court has stressed the constitutional importance of Congress'
concern that a few large donations not drown out the voices of the many. See, e.g., Buckley, 424 U.S.,
at 26-27, 96 S.Ct. 612, ***

The “appearance of corruption” can make matters worse. It can lead the public to believe that
its efforts to communicate with its representatives or to help sway public opinion have little purpose.
And a cynical public can lose interest in political participation altogether. *** Democracy, the Court
has often said, cannot work unless “the people have faith in those who govern.” United States v.
Mississippi Valley Generating Co., 364 U.S. 520, 562, 81 S.Ct. 294, 5 L.Ed.2d 268 (1961).

The upshot is that the interests the Court has long described as preventing “corruption” or the
“appearance of corruption” are more than ordinary factors to be weighed against the constitutional right
to political speech. Rather, they are interests rooted in the First Amendment itself. They are rooted in
the constitutional effort to create a democracy responsive to the people—a government where laws
reflect the very thoughts, views, ideas, and sentiments, the expression of which the First Amendment
protects. Given that end, we can and should understand campaign finance laws as resting upon a



broader and more significant constitutional rationale than the plurality's limited definition of
“corruption” suggests. ***

B

Since the kinds of corruption that can destroy the link between public opinion and governmental
action extend well beyond those the plurality describes, the plurality's notion of corruption is flatly
inconsistent with the basic constitutional rationale | have just described. Thus, it should surprise no one
that this Court's case law (Citizens United excepted) insists upon a considerably broader definition.

In Buckley, for instance, the Court said explicitly that aggregate limits were constitutional
because they helped “prevent evasion ... [through] huge contributions to the candidate's political party,”
424 U.S., at 26, 96 S.Ct. 612. *** Moreover, Buckley upheld the base limits in significant part because
they helped thwart “the appearance of corruption stemming from public awareness of the opportunities
for abuse inherent in a regime of large individual financial contributions.” 424 U.S., at 27, 96 S.Ct.
612 (emphasis added). And it said that Congress could reasonably conclude that criminal laws
forbidding “the giving and taking of bribes” did not adequately “deal with the reality or appearance of
corruption.” 1d., at 28, 96 S.Ct. 612. *** The concern with corruption extends further.

Other cases put the matter yet more strongly. *** Most important[ly], in McConnell, this Court
considered the constitutionality of the Bipartisan Campaign Reform Act of 2002, an Act that set new
limits on “soft money” contributions to political parties. “Soft money” referred to funds that, prior to
BCRA, were freely donated to parties for activities other than directly helping elect a federal
candidate—activities such as voter registration, “get out the vote” drives, and advertising that did not
expressly advocate a federal candidate's election or defeat. 540 U.S., at 122-124, 124 S.Ct. 619. BCRA
imposed a new ban on soft money contributions to national party committees, and greatly curtailed
them in respect to state and local parties. Id., at 133-134, 161-164, 124 S.Ct. 6109.

The Court in McConnell upheld these new contribution restrictions under the First Amendment
for the very reason the plurality today discounts or ignores. Namely, the Court found they thwarted a
significant risk of corruption—understood not as quid pro quo bribery, but as privileged access to and
pernicious influence upon elected representatives.

In reaching its conclusion in McConnell, the Court relied upon a vast record compiled in the
District Court. That record consisted of over 100,000 pages of material and included testimony from
more than 200 witnesses. See 251 F.Supp.2d 176, 209 (D.C.2003) (per curiam). What it showed, in
detail, was the web of relationships and understandings among parties, candidates, and large donors
that underlies privileged access and influence. See McConnell, 540 U.S., at 146-152, 154-157, 167-
171, 182-184, 124 S.Ct. 619. The District Judges in McConnell made clear that the record *** had
[not] identified a “single discrete instance of quid pro quo corruption” due to soft money. 251
F.Supp.2d ., at 395 (opinion of Henderson, J.). But what the record did demonstrate was that enormous
soft money contributions, ranging between $1 million and $5 million among the largest donors, enabled
wealthy contributors to gain disproportionate “access to federal lawmakers” and the ability to
“influenc[e] legislation.” Id., at 481 (opinion of Kollar-Kotelly, J.). ***

*** This Court upheld BCRA's limitations on soft money contributions by relying on just the
kind of evidence | have described. We wrote:

“The evidence in the record shows that candidates and donors alike have
in fact exploited the soft-money loophole, the former to increase their
prospects of election and the latter to create debt on the part of
officeholders.... Plaintiffs argue that without concrete evidence of an
instance in which a federal officeholder has actually switched a vote [in
exchange for soft money] ..., Congress has not shown that there exists real
or apparent corruption.... [P]laintiffs conceive of corruption too narrowly.
Our cases have firmly established that Congress' legitimate interest



extends beyond preventing simple cash-for-votes corruption to curbing
‘undue influence on an officeholder's judgment, and the appearance of
such influence.” ” 540 U.S., at 146, 149-150, 124 S.Ct. 619 (quoting
Colorado II, 533 U.S., at 441, 121 S.Ct. 2351; emphasis added,;
paragraphs and paragraph breaks omitted).
*** Insofar as today's decision sets forth a significantly narrower definition of “corruption,” and
hence of the public's interest in political integrity, it is flatly inconsistent with McConnell.

***I II

The plurality invalidates the aggregate contribution limits for a second reason. It believes they
are no longer needed to prevent contributors from circumventing federal limits on direct contributions
to individuals, political parties, and political action committees. *** Other “campaign finance laws,”
combined with “experience” and “common sense,” foreclose the various circumvention scenarios that
the Government hypothesizes. *** Accordingly, the plurality concludes, the aggregate limits provide
no added benefit.

*** Here, as in Buckley, in the absence of limits on aggregate political contributions, donors can
and likely will find ways to channel millions of dollars to parties and to individual candidates,
producing precisely the kind of “corruption” or “appearance of corruption” that previously led the
Court to hold aggregate limits constitutional. Those opportunities for circumvention will also produce
the type of corruption that concerns the plurality today. ***

A

Example One: Gifts for the Benefit of the Party. *** [The applicable] individual limits mean
that, in the absence of any aggregate limit, an individual could legally give to the Republican Party or
to the Democratic Party about $1.2 million over two years. *** To make it easier for contributors to
give gifts of this size, each party could create a “Joint Party Committee,” comprising all of its national
and state party committees. ***A contributor could then write a single check to the Joint Party
Committee—and its staff would divide the funds so that each constituent unit receives no more than it
could obtain from the contributor directly ($64,800 for a national committee over two years, $20,000
for a state committee over the same). Before today's decision, the total size of Rich Donor's check to
the Joint Party Committee was capped at $74,600—the aggregate limit for donations to political parties
over a 2-year election cycle. ***

*** Will elected officials be particularly grateful to the large donor, feeling obliged to provide
him special access and influence, and perhaps even a quid pro quo legislative favor? That is what we
have previously believed. See McConnell, 540 U.S., at 182, 124 S.Ct. 619 (“Large soft-money
donations at a candidate's or officeholder's behest give rise to all of the same corruption concerns posed
by contributions made directly to the candidate or officeholder”); id., at 308, 124 S.Ct. 619 (opinion of
KENNEDY, J.) (“The making of a solicited gift is a quid both to the recipient of the money and to the
one who solicits the payment”) ***,

Example Two: Donations to Individual Candidates (The $3.6 Million Check). The first example
significantly understates the problem. That is because federal election law also allows a single
contributor to give $5,200 to each party candidate over a 2—year election cycle (assuming the candidate
IS running in both a primary and a general election). 8 441a(a)(1)(A); 78 Fed.Reg. 8532. *** Thus,
without an aggregate limit, the law will permit a wealthy individual to write a check, over a 2—year
election cycle, for $3.6 million—all to benefit his political party and its candidates. ***

To make it easier for a wealthy donor to make a contribution of this size, the parties can simply
enlarge the composition of the Joint Party Committee described in Example One, so that it now
includes party candidates. And a party can proliferate such joint entities, perhaps calling the first the
“Smith Victory Committee,” the second the “Jones Victory Committee,” and the like. See 11 CFR §



102.17(c)(5) (2012). (I say “perhaps” because too transparent a name might call into play certain
earmarking rules. But the Federal Election Commission's (FEC) database of joint fundraising
committees in 2012 shows similarly named entities, e.g., “Landrieu Wyden Victory Fund,” etc.).

As | have just said, without any aggregate limit, the law will allow Rich Donor to write a single check
to, say, the Smith Victory Committee, for up to $3.6 million. This check represents “the total amount
that the contributor could contribute to all of the participants” in the Committee over a 2—year cycle. 8
102.17(c)(5). The Committee would operate under an agreement that provides a “formula for the
allocation of fundraising proceeds” among its constituent units. § 102.17(c)(1). And that “formula”
would divide the proceeds so that no committee or candidate receives more than it could have received
from Rich Donor directly—$64,800, $20,000, or $5,200. See § 102.17(c)(6).

*** [Current] law will also permit a party and its candidates to shift most of Rich Donor's
contributions to a single candidate, [because] *** [t]he law permits each candidate and each party
committee in the Smith Victory Committee to write Candidate Smith a check directly. For his primary
and general elections combined, they can write checks of up to $4,000 (from each candidate's
authorized campaign committee) and $10,000 (from each state and national committee). 2 U.S.C. 88
432(e)(3)(B), 441a(a)(2)(A); 11 CFR § 110.3(b). ***

The upshot is that Candidate Smith can receive at least $2.37 million and possibly the full $3.6
million contributed by Rich Donor to the Smith Victory Committee, even though the funds must first
be divided up among the constituent units before they can be rerouted to Smith. *** And the evidence
in the McConnell record***—with respect to soft money contributions—makes clear that Candidate
Smith will almost certainly come to learn from whom he has received this money. *** Today's opinion
creates a loophole measured in the millions.

Example Three: Proliferating Political Action Committees (PACs). Campaign finance law
prohibits an individual from contributing (1) more than $5,200 to any candidate in a federal election
cycle, and (2) more than $5,000 to a PAC in a calendar year. 2 U.S.C. 88 441a(a)(1)(A), (C); 78
Fed.Reg. 8532. It also prohibits (3) any PAC from contributing more than $10,000 to any candidate in
an election cycle. § 441(a)(2)(A). But the law does not prohibit an individual from contributing (within
the current $123,200 biannual aggregate limit) $5,000 to each of an unlimited total number of PACs.
And there, so to speak, lies the rub.

Here is how, without any aggregate limits, a party will be able to channel $2 million from each
of ten Rich Donors to each of ten Embattled Candidates. Groups of party supporters—individuals,
corporations, or trade unions—create 200 PACs. Each PAC claims it will use the funds it raises to
support several candidates from the party, though it will favor those who are most endangered. (Each
PAC qualifies for “multicandidate” status because it has received contributions from more than 50
persons and has made contributions to five federal candidates at some point previously. § 441a(a)(4);
11 CFR 8 100.5(e)(3)). Over a 2—year election cycle, Rich Donor One gives $10,000 to each PAC
(%$5,000 per year)—yielding $2 million total. Rich Donor 2 does the same. So, too, do the other eight
Rich Donors. This brings their total donations to $20 million, disbursed among the 200 PACs. Each
PAC will have collected $100,000, and each can use its money to write ten checks of $10,000—to each
of the ten most Embattled Candidates in the party (over two years). See Appendix B, Table 3, infra, at
1487. Every Embattled Candidate, receiving a $10,000 check from 200 PACs, will have collected $2
million. ***



B

The plurality believes that the three scenarios | have just depicted either pose no threat, or
cannot or will not take place. It does not believe the scenario depicted in Example One is any cause for
concern, because it involves only “general, broad-based support of a political party.” *** Not so. A
candidate who solicits a multimillion dollar check for his party will be deeply grateful to the
checkwriter, and surely could reward him with a quid pro quo favor. The plurality discounts the
scenarios depicted in Example Two and Example Three because it finds such circumvention tactics
“illegal under current campaign finance laws,” “implausible,” or “divorced from reality.” But they are
not *k*k

First, the plurality points out that in 1976 (a few months after this Court decided Buckley )
Congress “added limits on contributions to political committees,” i.e., to PACs***, But Example
Three, the here-relevant example, takes account of those limits, namely, $5,000 to a PAC in any given
year. And it shows that the per-PAC limit does not matter much when it comes to the potential for
circumvention, as long as party supporters can create dozens or hundreds of PACs. *** And creating a
PAC is primarily a matter of paperwork, a knowledgeable staff person, and a little time.

Second, the plurality points out that in 1976, Congress “also added an antiproliferation rule
prohibiting donors from creating or controlling multiple affiliated political committees.” *** But
different supporters can create different PACs. Indeed, there were roughly 2,700 “nonconnected” PACs
(i.e., PACs not connected to a specific corporation or labor union) operating during the 2012 elections.
*** In a future without aggregate contribution limits, far more nonconnected PACs will likely appear.
*** But the ultimate question in the affiliation inquiry is whether “one committee or organization [has]
been established, financed, maintain or controlled by another committee or sponsoring organization.”
Just because a group of multicandidate PACs all support the same party and all decide to donate funds
to a group of endangered candidates in that party does not mean they will qualify as “affiliated” under
the relevant definition. ***

Third, the plurality says that a post-Buckley regulation has strengthened the statute's earmarking
provision. *** Namely, the plurality points to a rule promulgated by the FEC in 1976, specifying that
earmarking includes any “designation ‘whether direct or indirect, express or implied, oral or written.” ”
*** This means that if Rich Donor were to give $5,000 to a PAC while “designat[ing]” (in any way)
that the money go to Candidate Smith, those funds must count towards Rich Donor's total allowable
contributions to Smith—$5,200 per election cycle. But the virtually identical earmarking provision in
effect when this Court decided Buckley would have required the same thing. ***

Fourth, the plurality points out that the FEC's regulations “specify that an individual who has
contributed to a particular candidate committee may not also contribute to a single-candidate
committee for that candidate.” *** The regulations, however, do not prevent a person who has
contributed to a candidate from also contributing to multi candidate committees that support the
candidate. Indeed, the rules specifically authorize such contributions. *** Example Three illustrates the
latter kind of contribution. And briefs before us make clear that the possibility for circumventing the
base limits through making such contributions is a realistic, not an illusory, one.

Fifth, the plurality points to another FEC regulation (also added in 1976), which says that “an
individual who has contributed to a candidate” may not “also contribute to a political committee that
has supported or anticipates supporting the same candidate if the individual knows that “a substantial
portion [of his contribution] will be contributed to, or expended on behalf of,” that candidate. *** This
regulation is important, for in principle, the FEC might use it to prevent the circumstances that
Examples Two and Three set forth from arising. And it is not surprising that the plurality relies upon
the existence of this rule when it describes those circumstances as “implausible,” “illegal,” or “divorced
from reality.” ***



In fact, however, this regulation is not the strong anti-circumvention weapon that the plurality
imagines. That is because the regulation requires a showing that donors have “knowledge that a
substantial portion” of their contributions will be used by a PAC to support a candidate to whom they
have already contributed. 8§ 110.1(h)(2) (emphasis added). And “knowledge” is hard to prove.

I have found nine FEC cases decided since the year 2000 that refer to this regulation. In all but one, the
FEC failed to find the requisite “knowledge”—despite the presence of Example Two or Example Three
circumstances. [Justice Breyer gives several examples of cases where no knowledge was found, despite
probable inferences to that effect]. *** Given this record of FEC (in)activity, my reaction to the
plurality's reliance upon agency enforcement of this rule (as an adequate substitute for Congress'
aggregate limits) is like Oscar Wilde's after reading Dickens' account of the death of Little Nell: “One
must have a heart of stone,” said Wilde, “to read [it] without laughing.” Oxford Dictionary of
Humorous Quotations 86 (N. Sherrin 2d ed. 2001).

I have found one contrary example—the single example to which the plurality refers. *** In
that case, the FEC found probable cause to believe that three individual contributors to several PACs
had the requisite “knowledge” that the PACs would use a “substantial portion” of their contributions to
support a candidate to whom they had already contributed—Sam Brownback, a candidate for the
Senate (for two of the contributors), and Robert Riley, a candidate for the House (for the third). The
individuals had made donations to several PACs operating as a network, under the direction of a single
political consulting firm. The two contributors to Sam Brownback were his parents-in-law, and the
FEC believed they might be using the PAC network to channel extra support to him. The contributor to
Robert Riley was his son, and the FEC believed he might be doing the same. The facts in this case are
unusual, *** [and] in any event, this single swallow cannot make the plurality's summer.

Thus, it is not surprising that throughout the many years this FEC regulation has been in effect,
political parties and candidates have established ever more joint fundraising committees (numbering
over 500 in the last federal elections); candidates have established ever more “Leadership PACs”
(numbering over 450 in the last elections); and party supporters have established ever more
multicandidate PACs (numbering over 3,000 in the last elections). ***

Using these entities, candidates, parties, and party supporters can transfer and, we are told, have
transferred large sums of money to specific candidates, thereby avoiding the base contribution limits in
ways that Examples Two and Three help demonstrate. *** They have done so without drawing FEC
prosecution—at least not according to *** publicly available records. That is likely because in the real
world, the methods of achieving circumvention are more subtle and more complex than our stylized
Examples Two and Three depict. And persons have used these entities to channel money to candidates
without any individual breaching the current aggregate $123,200 limit. The plurality now removes that
limit, thereby permitting wealthy donors to make aggregate contributions not of $123,200, but of
several millions of dollars. If the FEC regulation has failed to plug a small hole, how can it possibly
plug a large one?

v

The plurality concludes that even if circumvention were a threat, the aggregate limits are “poorly
tailored” to address it. The First Amendment requires * “a fit that is ... reasonable,” ” and there is no
such “fit” here because there are several alternative ways Congress could prevent evasion of the base
limits. *** For the most part, the alternatives the plurality mentions were similarly available at the time
of Buckley. Their hypothetical presence did not prevent the Court from upholding aggregate limits in
1976. How can their continued hypothetical presence lead the plurality now to conclude that aggregate
limits are “poorly tailored?” How can their continued hypothetical presence lead the Court to overrule
Buckley now?



In sum, the explanation of why aggregate limits are needed is complicated, as is the explanation
of why other methods will not work. The Court, as in Buckley, should hold that aggregate contribution
limits are constitutional.

To be added at page 1190, following Marsh v. Chambers:

Town of Greece, N.Y. v. Galloway
134 S. Ct. 1811 (2014)

Justice KENNEDY delivered the opinion of the Court, except as to Part 11-B.”

The Court must decide whether the town of Greece, New York, imposes an impermissible
establishment of religion by opening its monthly board meetings with a prayer. It must be concluded,
consistent with the Court's opinion in Marsh v. Chambers, 463 U.S. 783, 103 S.Ct. 3330, 77 L.Ed.2d
1019 (1983), that no violation of the Constitution has been shown.

|

Greece, a town with a population of 94,000, is in upstate New York. *** In 1999, the newly
elected town supervisor, John Auberger, decided to replicate the prayer practice he had found
meaningful while serving in the county legislature. Following the roll call and recitation of the Pledge
of Allegiance, Auberger would invite a local clergyman to the front of the room to deliver an
invocation. *** The town followed an informal method for selecting prayer givers, all of whom were
unpaid volunteers. *** Its leaders maintained that a minister or layperson of any persuasion, including
an atheist, could give the invocation. But nearly all of the congregations in town were Christian; and
from 1999 to 2007, all of the participating ministers were too.

Greece neither reviewed the prayers in advance of the meetings nor provided guidance as to
their tone or content, in the belief that exercising any degree of control over the prayers would infringe
both the free exercise and speech rights of the ministers. Id., at 22a. The town instead left the guest
clergy free to compose their own devotions. The resulting prayers often sounded both civic and
religious themes. Typical were invocations that asked the divinity to abide at the meeting and bestow
blessings on the community:

“Lord we ask you to send your spirit of servanthood upon all of us
gathered here this evening to do your work for the benefit of all in our
community. We ask you to bless our elected and appointed officials so
they may deliberate with wisdom and act with courage. Bless the
members of our community who come here to speak before the board so
they may state their cause with honesty and humility.... Lord we ask you
to bless us all, that everything we do here tonight will move you to
welcome us one day into your kingdom as good and faithful servants. We
ask this in the name of our brother Jesus. Amen.” Id., at 45a.

Some of the ministers spoke in a distinctly Christian idiom; and a minority invoked religious
holidays, scripture, or doctrine, as in the following prayer:
“Lord, God of all creation, we give you thanks and praise for your
presence and action in the world. We look with anticipation to the
celebration of Holy Week and Easter. It is in the solemn events of next
week that we find the very heart and center of our Christian faith. We
acknowledge the saving sacrifice of Jesus Christ on the cross. We draw
strength, vitality, and confidence from his resurrection at Easter.... We
pray for peace in the world, an end to terrorism, violence, conflict, and
war. We pray for stability, democracy, and good government in those



countries in which our armed forces are now serving, especially in Iraq
and Afghanistan.... Praise and glory be yours, O Lord, now and forever
more. Amen.” Id., at 88a—89a.

Respondents Susan Galloway and Linda Stephens attended town board meetings to speak about
issues of local concern, and they objected that the prayers violated their religious or philosophical
views. At one meeting, Galloway admonished board members that she found the prayers “offensive,”
“intolerable,” and an affront to a “diverse community.” Complaint in No. 08-cv-6088 (WDNY), { 66.
After respondents complained that Christian themes pervaded the prayers, to the exclusion of citizens
who did not share those beliefs, the town invited a Jewish layman and the chairman of the local Baha'i
temple to deliver prayers. A Wiccan priestess who had read press reports about the prayer controversy
requested, and was granted, an opportunity to give the invocation.

Galloway and Stephens brought suit in the United States District Court for the Western District
of New York. They alleged that the town violated the First Amendment's Establishment Clause by
preferring Christians over other prayer givers and by sponsoring sectarian prayers, such as those given
“in Jesus' name.” 732 F.Supp.2d 195, 203 (2010). They did not seek an end to the prayer practice, but
rather requested an injunction that would limit the town to “inclusive and ecumenical” prayers that
referred only to a “generic God” and would not associate the government with any one faith or belief.
Id., at 210, 241.

The District Court on summary judgment upheld the prayer practice as consistent with the First
Amendment, but *** [t]he Court of Appeals for the Second Circuit reversed. 681 F.3d 20, 34 (2012). It
held that some aspects of the prayer program, viewed in their totality by a reasonable observer,
conveyed the message that Greece was endorsing Christianity. The town's failure to promote the prayer
opportunity to the public, or to invite ministers from congregations outside the town limits, all but
“ensured a Christian viewpoint.” Id., at 30-31. ***Finally, the court found it relevant that guest clergy
sometimes spoke on behalf of all present at the meeting, as by saying “let us pray,” or by asking
audience members to stand and bow their heads: “The invitation ... to participate in the prayer ... placed
audience members who are nonreligious or adherents of non-Christian religion in the awkward position
of either participating in prayers invoking beliefs they did not share or appearing to show disrespect for
the invocation.” Ibid. That board members bowed their heads or made the sign of the cross further
conveyed the message that the town endorsed Christianity. The Court of Appeals emphasized that it
was the “interaction of the facts present in this case,” rather than any single element, that rendered the
prayer unconstitutional. Id., at 33.

Having granted certiorari to decide whether the town's prayer practice violates the
Establishment Clause, 569 U.S. ——, 133 S.Ct. 2388, 185 L.Ed.2d 1103 (2013), the Court now
reverses the judgment of the Court of Appeals.

1

In Marsh v. Chambers, 463 U.S. 783, 103 S.Ct. 3330, the Court found no First Amendment
violation in the Nebraska Legislature's practice of opening its sessions with a prayer delivered by a
chaplain paid from state funds. The decision concluded that legislative prayer, while religious in nature,
has long been understood as compatible with the Establishment Clause. As practiced by Congress since
the framing of the Constitution, legislative prayer lends gravity to public business, reminds lawmakers
to transcend petty differences in pursuit of a higher purpose, and expresses a common aspiration to a
just and peaceful society. See Lynch v. Donnelly, 465 U.S. 668, 693, 104 S.Ct. 1355, 79 L.Ed.2d 604
(1984) (O'Connor, J., concurring); cf. A. Adams & C. Emmerich, A Nation Dedicated to Religious
Liberty 83 (1990). The Court has considered this symbolic expression to be a “tolerable
acknowledgement of beliefs widely held,” Marsh, 463 U.S., at 792, 103 S.Ct. 3330, rather than a first,
treacherous step towards establishment of a state church.

Marsh is sometimes described as “carving out an exception” to the Court's Establishment
Clause jurisprudence, because it sustained legislative prayer without subjecting the practice to “any of



the formal ‘tests' that have traditionally structured” this inquiry. Id., at 796, 813, 103 S.Ct. 3330
(Brennan, J., dissenting). The Court in Marsh found those tests unnecessary because history supported
the conclusion that legislative invocations are compatible with the Establishment Clause. *** Marsh
stands for the proposition that it is not necessary to define the precise boundary of the Establishment
Clause where history shows that the specific practice is permitted. Any test the Court adopts must
acknowledge a practice that was accepted by the Framers and has withstood the critical scrutiny of time
and political change. County of Allegheny, supra, at 670, 109 S.Ct. 3086 (opinion of KENNEDY, J.).
***A test that would sweep away what has so long been settled would create new controversy and
begin anew the very divisions along religious lines that the Establishment Clause seeks to prevent. See
Van Orden v. Perry, 545 U.S. 677, 702-704, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005) (BREYER, J.,
concurring in judgment).

The Court's inquiry, then, must be to determine whether the prayer practice in the town of
Greece fits within the tradition long followed in Congress and the state legislatures. Respondents assert
that the town's prayer exercise falls outside that tradition and transgresses the Establishment Clause for
two independent but mutually reinforcing reasons. First, they argue that Marsh did not approve prayers
containing sectarian language or themes, such as the prayers offered in Greece that referred to the
“death, resurrection, and ascension of the Savior Jesus Christ,” App. 129a, and the “saving sacrifice of
Jesus Christ on the cross,” id., at 88a. Second, they argue that the setting and conduct of the town board
meetings create social pressures that force nonadherents to remain in the room or even feign
participation in order to avoid offending the representatives who sponsor the prayer and will vote on
matters citizens bring before the board. The sectarian content of the prayers compounds the subtle
coercive pressures, they argue, because the nonbeliever who might tolerate ecumenical prayer is forced
to do the same for prayer that might be inimical to his or her beliefs.

A

Respondents maintain that prayer must be nonsectarian, or not identifiable with any one
religion; and they fault the town for permitting guest chaplains to deliver prayers that “use overtly
Christian terms” or “invoke specifics of Christian theology.” Brief for Respondents 20. *** They argue
that prayer which contemplates “the workings of the Holy Spirit, the events of Pentecost, and the belief
that God *has raised up the Lord Jesus' and “will raise us, in our turn, and put us by His side’ ” would
be impermissible, as would any prayer that reflects dogma particular to a single faith tradition. Id., at
34 (quoting App. 89a and citing id., at 56a, 123a, 134a).

An insistence on nonsectarian or ecumenical prayer as a single, fixed standard is not consistent
with the tradition of legislative prayer outlined in the Court's cases. The Court found the prayers in
Marsh consistent with the First Amendment not because they espoused only a generic theism but
because our history and tradition have shown that prayer in this limited context could “coexis[t] with
the principles of disestablishment and religious freedom.” 463 U.S., at 786, 103 S.Ct. 3330. The
Congress that drafted the First Amendment would have been accustomed to invocations containing
explicitly religious themes of the sort respondents find objectionable. *** The decidedly Christian
nature of these prayers must not be dismissed as the relic of a time when our Nation was less pluralistic
than it is today. Congress continues to permit its appointed and visiting chaplains to express themselves
in a religious idiom. It acknowledges our growing diversity not by proscribing sectarian content but by
welcoming ministers of many creeds. ***

The contention that legislative prayer must be generic or nonsectarian derives from dictum in
County of Allegheny, 492 U.S. 573, 109 S.Ct. 3086***. There the Court held that a creche placed on
the steps of a county courthouse to celebrate the Christmas season violated the Establishment Clause
because it had “the effect of endorsing a patently Christian message.” 1d., at 601, 109 S.Ct. 3086. Four
dissenting Justices disputed that endorsement could be the proper test, as it likely would condemn a
host of traditional practices that recognize the role religion plays in our society, among them legislative
prayer and the “forthrightly religious” Thanksgiving proclamations issued by nearly every President



since Washington. 1d., at 670-671, 109 S.Ct. 3086. The Court sought to counter this criticism by
recasting Marsh to permit only prayer that contained no overtly Christian references:

“However history may affect the constitutionality of nonsectarian

references to religion by the government, history cannot legitimate

practices that demonstrate the government's allegiance to a particular sect

or creed.... The legislative prayers involved in Marsh did not violate this

principle because the particular chaplain had ‘removed all references to

Christ.” ” Id., at 603 [109 S.Ct. 3086] (quoting Marsh, supra, at 793, n.

14 [103 S.Ct. 3330]; footnote omitted).

This proposition is irreconcilable with the facts of Marsh and with its holding and reasoning.
Marsh nowhere suggested that the constitutionality of legislative prayer turns on the neutrality of its
content. *** Marsh did not suggest that Nebraska's prayer practice would have failed had the chaplain
not acceded to the legislator's request. Nor did the Court imply the rule that prayer violates the
Establishment Clause any time it is given in the name of a figure deified by only one faith or creed. See
Van Orden, 545 U.S., at 688, n. 8, 125 S.Ct. 2854 (recognizing that the prayers in Marsh were “often
explicitly Christian” and rejecting the view that this gave rise to an establishment violation). To the
contrary, the Court instructed that the “content of the prayer is not of concern to judges,” provided
“there is no indication that the prayer opportunity has been exploited to proselytize or advance any one,
or to disparage any other, faith or belief.” 463 U.S., at 794-795, 103 S.Ct. 3330.

To hold that invocations must be nonsectarian would force the legislatures that sponsor prayers
and the courts that are asked to decide these cases to act as supervisors and censors of religious speech,
a rule that would involve government in religious matters to a far greater degree than is the case under
the town's current practice of neither editing or approving prayers in advance nor criticizing their
content after the fact. *** It would be but a few steps removed from that prohibition for legislatures to
require chaplains to redact the religious content from their message in order to make it acceptable for
the public sphere. Government may not mandate a civic religion that stifles any but the most generic
reference to the sacred any more than it may prescribe a religious orthodoxy. ***

*** Because it is unlikely that prayer will be inclusive beyond dispute, it would be unwise to
adopt what respondents think is the next-best option: permitting those religious words, and only those
words, that are acceptable to the majority, even if they will exclude some. Torcaso v. Watkins, 367 U.S.
488, 495, 81 S.Ct. 1680, 6 L.Ed.2d 982 (1961). The First Amendment is not a majority rule, and
government may not seek to define permissible categories of religious speech. Once it invites prayer
into the public sphere, government must permit a prayer giver to address his or her own God or gods as
conscience dictates, unfettered by what an administrator or judge considers to be nonsectarian.

In rejecting the suggestion that legislative prayer must be nonsectarian, the Court does not
imply that no constraints remain on its content. The relevant constraint derives from its place at the
opening of legislative sessions, where it is meant to lend gravity to the occasion and reflect values long
part of the Nation's heritage. Prayer that is solemn and respectful in tone, that invites lawmakers to
reflect upon shared ideals and common ends before they embark on the fractious business of governing,
serves that legitimate function. If the course and practice over time shows that the invocations denigrate
nonbelievers or religious minorities, threaten damnation, or preach conversion, many present may
consider the prayer to fall short of the desire to elevate the purpose of the occasion and to unite
lawmakers in their common effort. That circumstance would present a different case than the one
presently before the Court.

The tradition reflected in Marsh permits chaplains to ask their own God for blessings of peace,
justice, and freedom that find appreciation among people of all faiths. That a prayer is given in the
name of Jesus, Allah, or Jehovah, or that it makes passing reference to religious doctrines, does not
remove it from that tradition. These religious themes provide particular means to universal ends. Prayer
that reflects beliefs specific to only some creeds can still serve to solemnize the occasion, so long as the



practice over time is not “exploited to proselytize or advance any one, or to disparage any other, faith
or belief.” Marsh, 463 U.S., at 794-795, 103 S.Ct. 3330. ***

Respondents point to other invocations that disparaged those who did not accept the town's
prayer practice. One guest minister characterized objectors as a “minority” who are “ignorant of the
history of our country,” id., at 108a, while another lamented that other towns did not have “God-
fearing” leaders, id., at 79a. Although these two remarks strayed from the rationale set out in Marsh,
they do not despoil a practice that on the whole reflects and embraces our tradition. Absent a pattern of
prayers that over time denigrate, proselytize, or betray an impermissible government purpose, a
challenge based solely on the content of a prayer will not likely establish a constitutional violation.
Marsh, indeed, requires an inquiry into the prayer opportunity as a whole, rather than into the contents
of a single prayer. 463 U.S., at 794-795, 103 S.Ct. 3330.

Finally, the Court disagrees with the view taken by the Court of Appeals that the town of
Greece contravened the Establishment Clause by inviting a predominantly Christian set of ministers to
lead the prayer. The town made reasonable efforts to identify all of the congregations located within its
borders and represented that it would welcome a prayer by any minister or layman who wished to give
one. That nearly all of the congregations in town turned out to be Christian does not reflect an aversion
or bias on the part of town leaders against minority faiths. So long as the town maintains a policy of
nondiscrimination, the Constitution does not require it to search beyond its borders for non-Christian
prayer givers in an effort to achieve religious balancing. The quest to promote “a ‘diversity’ of
religious views” would require the town “to make wholly inappropriate judgments about the number of
religions [it] should sponsor and the relative frequency with which it should sponsor each,” Lee, 505
U.S., at 617, 112 S.Ct. 2649 (Souter, J., concurring), a form of government entanglement with religion
that is far more troublesome than the current approach.

B

Respondents further seek to distinguish the town's prayer practice from the tradition upheld in
Marsh on the ground that it coerces participation by nonadherents. They and some amici contend that
prayer conducted in the intimate setting of a town board meeting differs in fundamental ways from the
invocations delivered in Congress and state legislatures, where the public remains segregated from
legislative activity and may not address the body except by occasional invitation. Citizens attend town
meetings, on the other hand, to accept awards; speak on matters of local importance; and petition the
board for action that may affect their economic interests, such as the granting of permits, business
licenses, and zoning variances. Respondents argue that the public may feel subtle pressure to
participate in prayers that violate their beliefs in order to please the board members from whom they
are about to seek a favorable ruling. In their view the fact that board members in small towns know
many of their constituents by name only increases the pressure to conform.

It is an elemental First Amendment principle that government may not coerce its citizens “to
support or participate in any religion or its exercise.” County of Allegheny, 492 U.S., at 659, 109 S.Ct.
3086 (KENNEDY, J., concurring in judgment in part and dissenting in part); see also Van Orden, 545
U.S., at 683, 125 S.Ct. 2854 (plurality opinion) (recognizing that our “institutions must not press
religious observances upon their citizens”). On the record in this case the Court is not persuaded that
the town of Greece, through the act of offering a brief, solemn, and respectful prayer to open its
monthly meetings, compelled its citizens to engage in a religious observance. The inquiry remains a
fact-sensitive one that considers both the setting in which the prayer arises and the audience to whom it
is directed.

The prayer opportunity in this case must be evaluated against the backdrop of historical
practice. As a practice that has long endured, legislative prayer has become part of our heritage and
tradition, part of our expressive idiom, similar to the Pledge of Allegiance, inaugural prayer, or the
recitation of “God save the United States and this honorable Court” at the opening of this Court's
sessions. See Lynch, 465 U.S., at 693, 104 S.Ct. 1355 (O'Connor, J., concurring). It is presumed that



the reasonable observer is acquainted with this tradition and understands that its purposes are to lend
gravity to public proceedings and to acknowledge the place religion holds in the lives of many private
citizens, not to afford government an opportunity to proselytize or force truant constituents into the
pews. *** That many appreciate these acknowledgments of the divine in our public institutions does
not suggest that those who disagree are compelled to join the expression or approve its content. West
Virginia State Bd. of Ed. v. Barnette, 319 U.S. 624, 642, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943).

The principal audience for these invocations is not, indeed, the public but lawmakers
themselves, who may find that a moment of prayer or quiet reflection sets the mind to a higher purpose
and thereby eases the task of governing. The District Court in Marsh described the prayer exercise as
“an internal act” directed at the Nebraska Legislature's “own members,” Chambers v. Marsh, 504
F.Supp. 585, 588 (D.Neb.1980), rather than an effort to promote religious observance among the
public. *** To be sure, many members of the public find these prayers meaningful and wish to join
them. But their purpose is largely to accommodate the spiritual needs of lawmakers and connect them
to a tradition dating to the time of the Framers. ***

The analysis would be different if town board members directed the public to participate in the
prayers, singled out dissidents for opprobrium, or indicated that their decisions might be influenced by
a person's acquiescence in the prayer opportunity. *** Although board members themselves stood,
bowed their heads, or made the sign of the cross during the prayer, they at no point solicited similar
gestures by the public. Respondents point to several occasions where audience members were asked to
rise for the prayer. These requests, however, came not from town leaders but from the guest ministers,
who presumably are accustomed to directing their congregations in this way and might have done so
thinking the action was inclusive, not coercive. *** Respondents suggest that constituents might feel
pressure to join the prayers to avoid irritating the officials who would be ruling on their petitions, but
this argument has no evidentiary support. Nothing in the record indicates that town leaders allocated
benefits and burdens based on participation in the prayer, or that citizens were received differently
depending on whether they joined the invocation or quietly declined. ***

In their declarations in the trial court, respondents stated that the prayers gave them offense and
made them feel excluded and disrespected. Offense, however, does not equate to coercion. Adults often
encounter speech they find disagreeable; and an Establishment Clause violation is not made out any
time a person experiences a sense of affront from the expression of contrary religious views in a
legislative forum, especially where, as here, any member of the public is welcome in turn to offer an
invocation reflecting his or her own convictions. *** [f circumstances arise in which the pattern and
practice of ceremonial, legislative prayer is alleged to be a means to coerce or intimidate others, the
objection can be addressed in the regular course. *** But in the general course legislative bodies do not
engage in impermissible coercion merely by exposing constituents to prayer they would rather not hear
and in which they need not participate. ***

This case can be distinguished from the conclusions and holding of Lee v. Weisman, 505 U.S.
577, 112 S.Ct. 2649, 120 L.Ed.2d 467. There the Court found that, in the context of a graduation where
school authorities maintained close supervision over the conduct of the students and the substance of
the ceremony, a religious invocation was coercive as to an objecting student. Id., at 592-594, 112 S.Ct.
2649; see also Santa Fe Independent School Dist., 530 U.S., at 312, 120 S.Ct. 2266. *** Nothing in the
record suggests that members of the public are dissuaded from leaving the meeting room during the
prayer, arriving late, or even, as happened here, making a later protest. In this case, as in Marsh, board
members and constituents are “free to enter and leave with little comment and for any number of
reasons.” Lee, supra, at 597, 112 S.Ct. 2649. Should nonbelievers choose to exit the room during a
prayer they find distasteful, their absence will not stand out as disrespectful or even noteworthy. And
should they remain, their quiet acquiescence will not, in light of our traditions, be interpreted as an
agreement with the words or ideas expressed. Neither choice represents an unconstitutional imposition



as to mature adults, who “presumably” are “not readily susceptible to religious indoctrination or peer
pressure.” Marsh, 463 U.S., at 792, 103 S.Ct. 3330 (internal quotation marks and citations omitted).
* Kk *

The town of Greece does not violate the First Amendment by opening its meetings with prayer
that comports with our tradition and does not coerce participation by nonadherents. The judgment of
the U.S. Court of Appeals for the Second Circuit is reversed.

It is so ordered.

*k*k
Justice KAGAN, with whom Justice GINSBURG, Justice BREYER, and Justice SOTOMAYOR join,
dissenting.

For centuries now, people have come to this country from every corner of the world to share in
the blessing of religious freedom. Our Constitution promises that they may worship in their own way,
without fear of penalty or danger, and that in itself is a momentous offering. Yet our Constitution
makes a commitment still more remarkable—that however those individuals worship, they will count
as full and equal American citizens. ***

I respectfully dissent from the Court's opinion because | think the Town of Greece's prayer
practices violate that norm of religious equality—the breathtakingly generous constitutional idea that
our public institutions belong no less to the Buddhist or Hindu than to the Methodist or Episcopalian.
*** The practice at issue here differs from the one sustained in Marsh because Greece's town meetings
involve participation by ordinary citizens, and the invocations given—directly to those citizens—were
predominantly sectarian in content. Still more, Greece's Board did nothing to recognize religious
diversity: In arranging for clergy members to open each meeting, the Town never sought (except
briefly when this suit was filed) to involve, accommodate, or in any way reach out to adherents of non-
Christian religions. So month in and month out for over a decade, prayers steeped in only one faith,
addressed toward members of the public, commenced meetings to discuss local affairs and distribute
government benefits. In my view, that practice does not square with the First Amendment's promise
that every citizen, irrespective of her religion, owns an equal share in her government.

*k*

1
***B

Let's count the ways in which [the facts in Marsh and the facts here] diverge. First, the
governmental proceedings at which the prayers occur differ significantly in nature and purpose. The
Nebraska Legislature's floor sessions—Ilike those of the U.S. Congress and other state assemblies—are
of, by, and for elected lawmakers. Members of the public take no part in those proceedings; any few
who attend are spectators only, watching from a high-up visitors' gallery. *** Greece's town meetings,
by contrast, revolve around ordinary members of the community. *** [T]he meetings, both by design
and in operation, allow citizens to actively participate in the Town's governance—sharing concerns,
airing grievances, and both shaping the community's policies and seeking their benefits.

Second, *** the prayers in these two settings have different audiences. In the Nebraska
Legislature, the chaplain spoke to, and only to, the elected representatives. *** The same is true in the
U.S. Congress and, | suspect, in every other state legislature. ***

The very opposite is true in Greece: Contrary to the majority's characterization, the prayers
there are directed squarely at the citizens. Remember that the chaplain of the month stands with his
back to the Town Board; his real audience is the group he is facing—the 10 or so members of the
public, perhaps including children. And he typically addresses those people, as even the majority
observes, as though he is “directing [his] congregation.” *** In essence, the chaplain leads, as the first
part of a town meeting, a highly intimate (albeit relatively brief) prayer service, with the public serving
as his congregation.



And third, the prayers themselves differ in their content and character. Marsh characterized the
prayers in the Nebraska Legislature as “in the Judeo—Christian tradition,” and stated, as a relevant
(even if not dispositive) part of its analysis, that the chaplain had removed all explicitly Christian
references at a senator's request. 463 U.S., at 793, n. 14, 103 S.Ct. 3330. And as the majority
acknowledges, Marsh hinged on the view that “that the prayer opportunity ha[d] [not] been exploited to
proselytize or advance any one ... faith or belief”; had it been otherwise, the Court would have reached
a different decision. 463 U.S., at 794-795, 103 S.Ct. 3330.

But no one can fairly read the prayers from Greece's Town meetings as anything other than
explicitly Christian—constantly and exclusively so. From the time Greece established its prayer
practice in 1999 until litigation loomed nine years later, all of its monthly chaplains were Christian
clergy. And after a brief spell surrounding the filing of this suit (when a Jewish layman, a Wiccan
priestess, and a Baha'i minister appeared at meetings), the Town resumed its practice of inviting only
clergy from neighboring Protestant and Catholic churches. *** The monthly chaplains appear almost
always to assume that everyone in the room is Christian (and of a kind who has no objection to
government-sponsored worship). The Town itself has never urged its chaplains to reach out to
members of other faiths, or even to recall that they might be present. And accordingly, few chaplains
have made any effort to be inclusive; none has thought even to assure attending members of the public
that they need not participate in the prayer session. Indeed, as the majority forthrightly recognizes,
when the plaintiffs here began to voice concern over prayers that excluded some Town residents, one
pastor pointedly thanked the Board “[o]n behalf of all God-fearing people” for holding fast, and
another declared the objectors “in the minority and ... ignorant of the history of our country.” App.
137a, 108a.

C
*k%k

None of this means that Greece's town hall must be religion- or prayer-free. “[W]e are a
religious people,” Marsh observed, 463 U.S., at 792, 103 S.Ct. 3330, and prayer draws some warrant
from tradition in a town hall, as well as in Congress or a state legislature. What the circumstances here
demand is the recognition that we are a pluralistic people too. When citizens of all faiths come to speak
to each other and their elected representatives in a legislative session, the government must take
especial care to ensure that the prayers they hear will seek to include, rather than serve to divide. No
more is required—»but that much is crucial—to treat every citizen, of whatever religion, as an equal
participant in her government.

**k*x

When the citizens of this country approach their government, they do so only as Americans, not
as members of one faith or another. And that means that even in a partly legislative body, they should
not confront government-sponsored worship that divides them along religious lines. | believe, for all
the reasons | have given, that the Town of Greece betrayed that promise. I therefore respectfully dissent
from the Court's decision.



To be added at page 1267, following Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal:

Burwell v. Hobby Lobby Stores, Inc.,
13-354, 2014 WL 2921709 (U.S. June 30, 2014).

Justice ALITO delivered the opinion of the Court.

We must decide in these cases whether the Religious Freedom Restoration Act of 1993
(RFRA), 107 Stat. 1488, 42 U.S.C. § 2000bb et seq., permits the United States Department of Health
and Human Services (HHS) to demand that three closely held corporations provide health-insurance
coverage for methods of contraception that violate the sincerely held religious beliefs of the companies'
owners. We hold that the regulations that impose this obligation violate RFRA, which prohibits the
Federal Government from taking any action that substantially burdens the exercise of religion unless
that action constitutes the least restrictive means of serving a compelling government interest.

*k*x

As this description of our reasoning shows, our holding is very specific. We do not hold, that
for-profit corporations and other commercial enterprises can “opt out of any law (saving only tax laws)
they judge incompatible with their sincerely held religious beliefs.” Nor do we hold that such
corporations have free rein to take steps that impose “disadvantages ... on others” or that require “the
general public [to] pick up the tab.” And we certainly do not hold or suggest that “RFRA demands
accommodation of a for-profit corporation’s religious beliefs no matter the impact that accommodation
may have..."

*k*k
I
A

Congress enacted RFRA in 1993... three years after this Court's decision in Employment Div.,
Dept. of Human Resources of Ore. v. Smith, 494 U.S. 872, 110 S.Ct. 1595, 108 L.Ed.2d 876 (1990),
which ... held that, under the First Amendment, “neutral, generally applicable laws may be applied to
religious practices even when not supported by a compelling governmental interest.” City of Boerne v.
Flores, 521 U.S. 507, 514, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997).

Congress responded to Smith by enacting RFRA. *** RFRA provides that “Government shall
not substantially burden a person's exercise of religion even if the burden results from a rule of general
applicability.” § 2000bb-1(a). If the Government substantially burdens a person's exercise of religion,
under the Act that person is entitled to an exemption from the rule unless the Government
“demonstrates that application of the burden to the person—(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling governmental
interest.” 8 2000bb-1(b).

*k*k

[In 2000,] Congress passed the Religious Land Use and Institutionalized Persons Act of 2000
(RLUIPA), 114 Stat. 803, 42 U.S.C. § 2000cc et seq. ***In RLUIPA, in an obvious effort to effect a
complete separation from First Amendment case law, Congress deleted the reference to the First
Amendment and defined the “exercise of religion” to include *“any exercise of religion, whether or not
compelled by, or central to, a system of religious belief.” § 2000cc-5(7)(A). And Congress mandated
that this concept “be construed in favor of a broad protection of religious exercise, to the maximum
extent permitted by the terms of this chapter and the Constitution.” § 2000cc—3(g).

B

At issue in these cases are HHS regulations promulgated under the Patient Protection and
Affordable Care Act of 2010(ACA), 124 Stat. 119. ACA generally requires employers with 50 or more
full-time employees to offer “a group health plan or group health insurance coverage” that provides



“minimum essential coverage.” 26 U.S.C. § 5000A(f)(2); 88 4980H(a), (c)(2). ***[I]f a covered
employer provides group health insurance but its plan fails to comply with ACA's group-health-plan
requirements, the employer may be required to pay $100 per day for each affected “individual.” 8§
4980D(a)-(b). And if the employer decides to stop providing health insurance altogether and at least
one full-time employee enrolls in a health plan and qualifies for a subsidy on one of the government-
run ACA exchanges, the employer must pay $2,000 per year for each of its full-time employees. §8
4980H(a), (c)(1).

Unless an exception applies, ACA requires an employer's group health plan or group-health-
insurance coverage to furnish “preventive care and screenings” for women without *“any cost sharing
requirements.” 42 U.S.C. § 300gg-13(a)(4). ***Congress authorized the Health Resources and
Services Administration (HRSA), a component of HHS,*** [which] in turn consulted the Institute of
Medicine, a nonprofit group of volunteer advisers, in determining which preventive services to require.
See 77 Fed.Reg. 8725-8726 (2012).

The [Women's Preventive Services] Guidelines provide that nonexempt employers are
generally required to provide “coverage, without cost sharing” for “[a]ll Food and Drug Administration
[ (FDA) ] approved contraceptive methods, sterilization procedures, and patient education and
counseling.” 77 Fed.Reg. 8725 (internal quotation marks omitted). ***[F]our of those [contraceptive]
methods (those specifically at issue in these cases) may have the effect of preventing an already
fertilized egg from developing any further by inhibiting its attachment to the uterus. HHS also
authorized the HRSA to establish exemptions from the contraceptive mandate for “religious
employers.” 45 CFR § 147.131(a). That category encompasses “churches, their integrated auxiliaries,
and conventions or associations of churches,” as well as “the exclusively religious activities of any
religious order.” In its Guidelines, HRSA exempted these organizations from the requirement to cover
contraceptive services. See http:// hrsa.gov/womensguidelines.

In addition, HHS has effectively exempted certain religious nonprofit organizations, described
under HHS regulations as “eligible organizations,” from the contraceptive mandate. See 45 CFR 8§
147.131(b); 78 Fed.Reg. 39874 (2013). An “eligible organization” means a nonprofit organization that
“holds itself out as a religious organization” and *“opposes providing coverage for some or all of any
contraceptive services required to be covered ... on account of religious objections.” 45 CFR 8§
147.131(b). *** In addition to these exemptions for religious organizations, ACA exempts a great
many employers from most of its coverage requirements.

*k%k
1
A

*k*k

Fifty years ago, Norman Hahn*** started Conestoga Wood Specialties,*** organized under
Pennsylvania law as a for-profit corporation. The Hahns exercise sole ownership of the closely held
business.

***As explained in Conestoga's board-adopted *“Statement on the Sanctity of Human Life,” the
Hahns believe [as Christians] that “human life begins at conception.” 724 F.3d 377, 382, and n. 5
(C.A.3 2013) (internal quotation marks omitted). ***The Hahns have accordingly excluded from the
group-health-insurance plan they offer to their employees certain contraceptive methods that they
consider to be abortifacients. I1d., at 382,

The Hahns and Conestoga sued HHS and other federal officials and agencies under RFRA and
the Free Exercise Clause of the First Amendment. ***The District Court denied a preliminary
injunction, see 917 F.Supp.2d, at 419, and the Third Circuit affirmed in a divided opinion, holding that
“for-profit, secular corporations cannot engage in religious exercise” within the meaning of RFRA or
the First Amendment. 724 F.3d, at 381.***

B



***Forty-five years ago, David Green started an arts-and-crafts store that has grown into a
nationwide chain called Hobby Lobby, organized as a for-profit corporation under Oklahoma law.
***Though these two businesses have expanded over the years, they remain closely held.... Ibid.

Hobby Lobby's statement of purpose commits the Greens to “[h]Jonoring the Lord in all [they]
do by operating the company in a manner consistent with Biblical principles.” App. in No. 13-354, pp.
134-135 (complaint). ***Like the Hahns, the Greens believe that life begins at conception and that it
would violate their religion to facilitate access to contraceptive drugs or devices that operate after that
point. 723 F.3d, at 1122. They specifically object to the same *** contraceptive methods as the Hahns.
Id., at 1125. Hobby Lobby sued HHS and other federal agencies and officials to challenge the
contraceptive mandate under RFRA and the Free Exercise Clause. ***Contrary to the conclusion of the
Third Circuit, the Tenth Circuit held that the Greens' two for-profit businesses are “persons” within the
meaning of RFRA and therefore may bring suit under that law.

***We granted certiorari. 571 U.S. ——, 134 S.Ct. 678, 187 L.Ed.2d 544 (2013).

i
A

RFRA prohibits the “Government [from] substantially burden[ing] a person's exercise of
religion even if the burden results from a rule of general applicability” unless the Government
“demonstrates that application of the burden to the person—(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling governmental
interest.” 42 U.S.C. 88 2000bb-1(a), (b) (emphasis added). The first question that we must address is
whether this provision applies to regulations that govern the activities of for-profit corporations like
Hobby Lobby.

*** [1]n Braunfeld v. Brown, 366 U.S. 599, 81 S.Ct. 1144, 6 L.Ed.2d 563 (1961) (plurality
opinion) five Orthodox Jewish merchants who ran small retail businesses in Philadelphia challenged a
Pennsylvania Sunday closing law as a violation of the Free Exercise Clause. ***The Court entertained
their claim (although it ruled against them on the merits), and if a similar claim were raised today under
RFRA against a jurisdiction still subject to the Act (for example, the District of Columbia, see 42
U.S.C. § 2000bb-2(2)), the merchants would be entitled to be heard. According to HHS, however, if
these merchants chose to incorporate their businesses—without in any way changing the size or nature
of their businesses—they would forfeit all RFRA (and free-exercise) rights. ***By enacting RFRA,
Congress went far beyond what this Court has held is constitutionally required.

***Congress provided protection for people like the Hahns and Greens by employing a
familiar legal fiction: It included corporations within RFRA's definition of “persons.” But it is
important to keep in mind that the purpose of this fiction is to provide protection for human beings. A
corporation is simply a form of organization used by human beings to achieve desired ends. ***
[P]rotecting the free-exercise rights of corporations like Hobby Lobby, Conestoga, and Mardel protects
the religious liberty of the humans who own and control those companies. ***

B
1

***Under the Dictionary Act, “the wor[d] “person’ ... include[s] corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as well as individuals.” Ibid.
***Thus, unless there is something about the RFRA context that “indicates otherwise,” the Dictionary
Act provides a quick, clear, and affirmative answer to the question whether the companies involved in
these cases may be heard.

We see nothing in RFRA that suggests a congressional intent to depart from the Dictionary Act
definition, and HHS makes little effort to argue otherwise. ***HHS concedes that a nonprofit
corporation can be a “person” within the meaning of RFRA. See Brief for HHS in No. 13-354, at 17;
Reply Brief in No. 13-354, at 7-8.



This concession effectively dispatches any argument that the term “person” as used in RFRA
does not reach the closely held corporations involved in these cases, *** [as] no conceivable definition
of the term includes natural persons and nonprofit corporations, but not for-profit corporations. ***

2

The principal argument advanced by HHS and the principal dissent regarding RFRA protection
for Hobby Lobby, Conestoga, and Mardel focuses not on the statutory term “person,” but on the phrase
“exercise of religion.” According to HHS and the dissent, these corporations are not protected by
RFRA because they cannot exercise religion. Neither HHS nor the dissent, however, provides any
persuasive explanation for this conclusion.

***The corporate form alone cannot provide the explanation because, as we have pointed out,
HHS concedes that nonprofit corporations can be protected by RFRA. The dissent suggests that
nonprofit corporations are special because furthering their religious “autonomy ... often furthers
individual religious freedom as well.” ***But this principle applies equally to for-profit corporations:
Furthering their religious freedom also “furthers individual religious freedom.” ***

If the corporate form is not enough, what about the profit-making objective? *** As the Court
explained, *** the “exercise of religion” involves “not only belief and profession but the performance
of (or abstention from) physical acts” that are “engaged in for religious reasons.” Smith, 494 U.S., at
877, 110 S.Ct. 1595. Business practices that are compelled or limited by the tenets of a religious
doctrine fall comfortably within that definition. Thus, a law that “operates so as to make the practice of
.. religious beliefs more expensive” in the context of business activities imposes a burden on the
exercise of religion. Braunfeld, supra, at 605, 81 S.Ct. 1144, ***

Some lower court judges have suggested that RFRA does not protect for-profit corporations
because the purpose of such corporations is simply to make money. This argument flies in the face of
modern corporate law. “Each American jurisdiction today either expressly or by implication authorizes
corporations to be formed under its general corporation act for any lawful purpose or business.” 1 J.
Cox & T. Hazen, Treatise of the Law of Corporations § 4:1, p. 224 (3d ed. 2010) (emphasis added)
***_For-profit corporations, with ownership approval, support a wide variety of charitable causes, and
it is not at all uncommon for such corporations to further humanitarian and other altruistic objectives.
*** |f for-profit corporations may pursue such worthy objectives, there is no apparent reason why they
may not further religious objectives as well.

***3

HHS and the principal dissent make one additional argument in an effort to show that a for-
profit corporation cannot engage in the “exercise of religion” within the meaning of RFRA: HHS
argues that RFRA did no more than codify this Court's pre-Smith Free Exercise Clause precedents, and
because none of those cases squarely held that a for-profit corporation has free-exercise rights, RFRA
does not confer such protection. This argument has many flaws.

First, nothing in the text of RFRA as originally enacted suggested that the statutory phrase
“exercise of religion under the First Amendment” was meant to be tied to this Court's pre-Smith
interpretation of that Amendment. When first enacted, RFRA defined the “exercise of religion” to
mean “the exercise of religion under the First Amendment”—not the exercise of religion as recognized
only by then-existing Supreme Court precedents. 42 U.S.C. 8 2000bb—2(4) (1994 ed.). When Congress
wants to link the meaning of a statutory provision to a body of this Court's case law, it knows how to
do so. See, e.g., Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2254(d)(1)
(authorizing habeas relief from a state-court decision that “was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme Court of
the United States”).

Second, if the original text of RFRA was not clear enough on this point—and we think it was—
the amendment of RFRA through RLUIPA surely dispels any doubt. *** Third, the one pre-Smith case
involving the free-exercise rights of a for-profit corporation suggests, if anything, that for-profit



corporations possess such rights. In Gallagher v. Crown Kosher Super Market of Mass., Inc., 366 U.S.
617, 81 S.Ct. 1122, 6 L.Ed.2d 536 (1961), the Massachusetts Sunday closing law was challenged by a
kosher market that was organized as a for-profit corporation, by customers of the market, and by a
rabbi. The Commonwealth argued that the corporation lacked “standing” to assert a free-exercise
claim, but not one member of the Court expressed agreement with that argument. *** It is quite a
stretch to argue that RFRA, a law enacted to provide very broad protection for religious liberty, left for-
profit corporations unprotected simply because in Gallagher—the only pre-Smith case in which the
issue was raised—a majority of the Justices did not find it necessary to decide whether the kosher
market's corporate status barred it from raising a free-exercise claim.

Finally, the results would be absurd if RFRA merely restored this Court's pre-Smith decisions in
ossified form and did not allow a plaintiff to raise a RFRA claim unless that plaintiff fell within a
category of plaintiffs one of whom had brought a free-exercise claim that this Court entertained in the
years before Smith.

**k%k
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Finally, HHS contends that Congress could not have wanted RFRA to apply to for-profit
corporations because it is difficult as a practical matter to ascertain the sincere “beliefs” of a
corporation. HHS goes so far as to raise the specter of “divisive, polarizing proxy battles over the
religious identity of large, publicly traded corporations such as IBM or General Electric.” Brief for
HHS in No. 13-356, at 30.

These cases, however, do not involve publicly traded corporations, and it seems unlikely that
the sort of corporate giants to which HHS refers will often assert RFRA claims. *** In any event, we
have no occasion in these cases to consider RFRA's applicability to such companies. The companies in
the cases before us are closely held corporations, each owned and controlled by members of a single
family, and no one has disputed the sincerity of their religious beliefs.

HHS has also provided no evidence that the purported problem of determining the sincerity of
an asserted religious belief moved Congress to exclude for-profit corporations from RFRA's protection.
On the contrary, the scope of RLUIPA shows that Congress was confident of the ability of the federal
courts to weed out insincere claims. RLUIPA applies to “institutionalized persons,” a category that
consists primarily of prisoners, and by the time of RLUIPA's enactment, the propensity of some
prisoners to assert claims of dubious sincerity was well documented. Nevertheless, after our decision in
City of Boerne, Congress enacted RLUIPA to preserve the right of prisoners to raise religious liberty
claims. If Congress thought that the federal courts were up to the job of dealing with insincere prisoner
claims, there is no reason to believe that Congress limited RFRA's reach out of concern for the
seemingly less difficult task of doing the same in corporate cases.

*** For all these reasons, we hold that a federal regulation's restriction on the activities of a for-
profit closely held corporation must comply with RFRA.

v

Because RFRA applies in these cases, we must next ask whether the HHS contraceptive
mandate “substantially burden[s]” the exercise of religion. 42 U.S.C. § 2000bb-1(a). We have little
trouble concluding that it does.

A

As we have noted, the Hahns and Greens have a sincere religious belief that life begins at
conception. *** By requiring the Hahns and Greens and their companies to arrange for such coverage,
the HHS mandate demands that they engage in conduct that seriously violates their religious beliefs.

If the Hahns and Greens and their companies do not yield to this demand, the economic
consequences will be severe. If the companies continue to offer group health plans that do not cover the
contraceptives at issue, they will be taxed $100 per day for each affected individual. 26 U.S.C. §



4980D. For Hobby Lobby, the bill could amount to $1.3 million per day or about $475 million per year.
*k*k

It is true that the plaintiffs could avoid these assessments by dropping insurance coverage
altogether and thus forcing their employees to obtain health insurance on one of the exchanges
established under ACA. But if at least one of their full-time employees were to qualify for a subsidy on
one of the government-run exchanges, this course would also entail substantial economic
consequences. The companies could face penalties of $2,000 per employee each year. § 4980H. These
penalties would amount to roughly $26 million for Hobby Lobby, $1.8 million for Conestoga, and
$800,000 for Mardel.

B

*** In sum, we refuse to sustain the challenged regulations on the ground—never maintained
by the Government—that dropping insurance coverage eliminates the substantial burden that the HHS
mandate imposes. We doubt that the Congress that enacted RFRA—or, for that matter, ACA—would
have believed it a tolerable result to put family-run businesses to the choice of violating their sincerely
held religious beliefs or making all of their employees lose their existing healthcare plans.

C

In taking the position that the HHS mandate does not impose a substantial burden on the
exercise of religion, HHS's main argument (echoed by the principal dissent) is basically that the
connection between what the objecting parties must do (provide health-insurance coverage for four
methods of contraception that may operate after the fertilization of an egg) and the end that they find to
be morally wrong (destruction of an embryo) is simply too attenuated. Brief for HHS in 13-354, pp.
31-34; post, at —— — ——. HHS and the dissent note that providing the coverage would not itself
result in the destruction of an embryo; that would occur only if an employee chose to take advantage of
the coverage and to use one of the four methods at issue. Ibid.

This argument dodges the question that RFRA presents (whether the HHS mandate imposes a
substantial burden on the ability of the objecting parties to conduct business in accordance with their
religious beliefs ) and instead addresses a very different question that the federal courts have no
business addressing (whether the religious belief asserted in a RFRA case is reasonable). The Hahns
and Greens believe that providing the coverage demanded by the HHS regulations is connected to the
destruction of an embryo in a way that is sufficient to make it immoral for them to provide the
coverage. *** [In] these cases, the Hahns and Greens and their companies sincerely believe that
providing the insurance coverage demanded by the HHS regulations lies on the forbidden side of the
line, and it is not for us to say that their religious beliefs are mistaken or insubstantial. Instead, our
“narrow function ... in this context is to determine” whether the line drawn reflects “an honest
conviction,” id., at 716, 101 S.Ct. 1425, and there is no dispute that it does. ***

\Y

Since the HHS contraceptive mandate imposes a substantial burden on the exercise of religion,
we must move on and decide whether HHS has shown that the mandate both “(1) is in furtherance of a
compelling governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.” 42 U.S.C. 8§ 2000bb-1(b).

A

*** We will assume that the interest in guaranteeing cost-free access to the four challenged
contraceptive methods is compelling within the meaning of RFRA, and we will proceed to consider the
final prong of the RFRA test, i.e., whether HHS has shown that the contraceptive mandate is “the least
restrictive means of furthering that compelling governmental interest.” 8 2000bb-1(b)(2).

B

The least-restrictive-means standard is exceptionally demanding, see City of Boerne, 521 U.S.,

at 532, 117 S.Ct. 2157, and it is not satisfied here. HHS has not shown that it lacks other means of



achieving its desired goal without imposing a substantial burden on the exercise of religion by the
objecting parties in these cases. ***

The most straightforward way of doing this would be for the Government to assume the cost of
providing the four contraceptives at issue to any women who are unable to obtain them under their
health-insurance policies due to their employers' religious objections. This would certainly be less
restrictive of the plaintiffs' religious liberty, and HHS has not shown, see § 2000bb-1(b)(2), that this is
not a viable alternative. ***

*** [Further], HHS has already established an accommodation for nonprofit organizations with
religious objections. We do not decide today whether an approach of this type complies with RFRA
for purposes of all religious claims. At a minimum, however, it does not impinge on the plaintiffs'
religious belief that providing insurance coverage for the contraceptives at issue here violates their
religion, and it serves HHS's stated interests equally well. ***

C

***The principal dissent raises the possibility that discrimination in hiring, for example on the
basis of race, might be cloaked as religious practice to escape legal sanction. \Our decision today
provides no such shield. The Government has a compelling interest in providing an equal opportunity
to participate in the workforce without regard to race, and prohibitions on racial discrimination are
precisely tailored to achieve that critical goal.

***In its final pages, the principal dissent reveals that its fundamental objection to the claims
of the plaintiffs is an objection to RFRA itself. The dissent worries about forcing the federal courts to
apply RFRA to a host of claims made by litigants seeking a religious exemption from generally
applicable laws, and the dissent expresses a desire to keep the courts out of this business. *** In
making this plea, the dissent reiterates a point made forcefully by the Court in Smith. 494 U.S., at 888-
889, 110 S.Ct. 1595 (applying the Sherbert test to all free-exercise claims “would open the prospect of
constitutionally required religious exemptions from civic obligations of almost every conceivable
kind). But Congress, in enacting RFRA, took the position that “the compelling interest test as set forth
in prior Federal court rulings is a workable test for striking sensible balances between religious liberty
and competing prior governmental interests.” 42 U.S.C. § 2000bb(a)(5). The wisdom of Congress's
judgment on this matter is not our concern. Our responsibility is to enforce RFRA as written, and under
the standard that RFRA prescribes, the HHS contraceptive mandate is unlawful.

The contraceptive mandate, as applied to closely held corporations, violates RFRA. Our
decision on that statutory question makes it unnecessary to reach the First Amendment claim raised by
Conestoga and the Hahns.

The judgment of the Tenth Circuit in No. 13-354 is affirmed; the judgment of the Third Circuit
in No. 13-356 is reversed, and that case is remanded for further proceedings consistent with this
opinion.

It is so ordered.

Justice KENNEDY, concurring.

*** In our constitutional tradition, freedom means that all persons have the right to believe or
strive to believe in a divine creator and a divine law. For those who choose this course, free exercise is
essential in preserving their own dignity and in striving for a self-definition shaped by their religious
precepts. Free exercise in this sense implicates more than just freedom of belief. See Cantwell v.
Connecticut, 310 U.S. 296, 303, 60 S.Ct. 900, 84 L.Ed. 1213 (1940). It means, too, the right to express
those beliefs and to establish one's religious (or nonreligious) self-definition in the political, civic, and
economic life of our larger community. But in a complex society and an era of pervasive governmental
regulation, defining the proper realm for free exercise can be difficult. In these cases the plaintiffs deem
it necessary to exercise their religious beliefs within the context of their own closely held, for-profit



corporations. They claim protection under RFRA, the federal statute discussed with care and in detail
in the Court's opinion.

*** “[T]he American community is today, as it long has been, a rich mosaic of religious faiths.”
Town of Greece v. Galloway, 572 U.S. ——, ——, 134 S.Ct. 1811, 1849, — L.Ed.2d —— (2014)
(KAGAN, J., dissenting). Among the reasons the United States is so open, so tolerant, and so free is
that no person may be restricted or demeaned by government in exercising his or her religion. Yet
neither may that same exercise unduly restrict other persons, such as employees, in protecting their
own interests, interests the law deems compelling. In these cases the means to reconcile those two
priorities are at hand in the existing accommodation the Government has designed, identified, and used
for circumstances closely parallel to those presented here. RFRA requires the Government to use this
less restrictive means. As the Court explains, this existing model, designed precisely for this problem,
might well suffice to distinguish the instant cases from many others in which it is more difficult and
expensive to accommodate a governmental program to countless religious claims based on an alleged
statutory right of free exercise. ***

For these reasons and others put forth by the Court, | join its opinion.

Justice GINSBURG, with whom Justice Sotomayor joins, and with whom Justice BREYER and Justice
KAGAN join as to all but Part I11-C-1, dissenting.

*** The Court does not pretend that the First Amendment's Free Exercise Clause demands
religion-based accommodations so extreme, for our decisions leave no doubt on that score. Instead, the
Court holds that Congress, in the Religious Freedom Restoration Act of 1993 (RFRA), 42 U.S.C. §
2000bb et seq., dictated the extraordinary religion-based exemptions today's decision endorses. In the
Court's view, RFRA demands accommodation of a for-profit corporation's religious beliefs no matter
the impact that accommodation may have on third parties who do not share the corporation owners'
religious faith—in these cases, thousands of women employed by Hobby Lobby and Conestoga or
dependents of persons those corporations employ. Persuaded that Congress enacted RFRA to serve a
far less radical purpose, and mindful of the havoc the Court's judgment can introduce, | dissent.

I

*** There is an overriding interest, | believe, in keeping the courts “out of the business of
evaluating the relative merits of differing religious claims,” Lee, 455 U.S., at 263, n. 2, 102 S.Ct. 1051
(Stevens, J., concurring in judgment), or the sincerity with which an asserted religious belief is held.
Indeed, approving some religious claims while deeming others unworthy of accommodation could be
“perceived as favoring one religion over another,” the very “risk the Establishment Clause was
designed to preclude.” Ibid. The Court, | fear, has ventured into a minefield, cf. Spencer v. World
Vision, Inc., 633 F.3d 723, 730 (C.A.9 2010) (O'Scannlain, J., concurring), by its immoderate reading
of RFRA. | would confine religious exemptions under that Act to organizations formed “for a religious
purpose,” “engage[d] primarily in carrying out that religious purpose,” and not “engaged ...
substantially in the exchange of goods or services for money beyond nominal amounts.” See id., at 748
(Kleinfeld, J., concurring). ***



