OUTLINE

PREFACE ....ooviiiiiiiiiiiieiieteieteeevivetvaveravevevevavavaseneesnnsannnes \%
ACKNOWLEDGMENTS ....coooiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeeenn VII
Chapter 1. Introduction ...........eeeeeeeeeeerrrreeeeeeeeccens 1
A. Japan and Its Importance in the World............. 1
B. Barriers to Understanding Japan’s Legal
SYSLEIMLc.uuttiiiiieie et 2
1. Language.......ccccccooiiiiiiiiiiiiiiiiiiieeeeeeeeeeee, 2
2. Japan and the Civil Law Tradition ........... 4
3. AsSUMPLIONS......vveieiiiiiiiciiiiieee e, 5
4. (Lack of) Context as a Barrier ................... 6
C. A Contextual Approach to the Japanese Legal
SYSEEIM ..uuuuuieuiiieieiiierirerirttreranteneennnenrernrrenraraenaaaa—. 7
1. Avoiding Cultural Explanations................ 8
a. Definitional Problem ...........ccccuuveeeee... 8
b. Cultural Explanations Can Be
Misleading.......cccceeeeeeeeciiniieeeeeeeeennnee, 9
c. Japanese “Uniqueness” and False
Comparative Dichotomies................. 10
d. Ancient Culture, Modern Legal
SYSEEIML c.vvvvviiieeeeeeeeiiieeeee e 11
e. Language (Again)......cccccccceeeeveeennnnnne. 13
2.  An Instrumentalist Approach to
CONLEXE vevviiieiiiiiiiiee e 14
3. Government as Legal System .................. 16
D. Stylistic Notes....cccceeeveiiiiiieeee e 17
Chapter 2. The Historical Context .......cccceeeeen. 21
A, OVEIVIEW .oooeiieciiiiiieee ettt 21



X1 OUTLINE

B. Early Japanese Law.......cccccocvvvvvevvvnvnvennnnnnnnnnnn, 23
C. The Kamakura Period to the Beginning of
the Edo Period .........ccocovvviiiiiiiiiiiiieeees 29
D. The Edo Period .........ccccuvvviiiiiiiiiiiiiieeeeeeis 34
1. OVEIVIEW .eovviiiiieiiiiiiiieee et 34
2. Edo Period Legal Culture..............cc.u.. 38

3. The End of Isolation; Unequal Treaties
and Collapse of the Tokugawa System ... 43
E. The Meiji Restoration and the Development

of the Meiji System .....ccccceeveeeeiieviireeeeeeeeeeennn, 47
1. OVEIVIEW ooceeiieieiiiieeeiiteeeeee et 47
2. Early Meiji Period Reforms..................... 48
3. The Meiji Constitution .........ccceeeeeuvnvnvnnnnn. 54
4. Meiji Period Legal Institutions and
{070 1T RTINS 62
5. The Decay of the Meiji System ................ 64
F. The Occupation and Beyond.............cccuveeeen..ne. 68
Chapter 3. The Structure of the Japanese
GOVEIrNMENT...ccccirrueiierrsneiessssnersssssnssssssnssssssnsens 75
A. Introductory RemarKks.........ccccccovvvvnninnnniennnn. 75
B. The Levels of Japanese Government .............. 76
C. The EMPEror....ccccvvieeciiieeeiiieeeiiee e e 80
1. Introduction .........ccccoeeiiiiiiniiiiiiineeeeenns 80
2. Constitutional Role..........cccevvvveeeeeiinnnnnnnns 80
3. The Imperial Family, Proxies and
SUCCESSION ..evvveeiiiieeeiiieeeeireeeeriee e 83
4. Religious Roles of the Emperor................ 86
5. Regnal Years.........ccccovveivvieieeeeeiiccnrnnennnn. 88
6. The Emperor and the Public Service....... 88
7. The Emperor and the System of

HoOnorS cooevivieeeeeeeeeeeee e 89



OUTLINE X111

The Diet.cccicciiiiieee e 90
1. Introduction .........ccccooeiiiiiiiiiiiiiiiiiieeeeeeenn, 90
2.  Constitutional Dimensions and
ComMPOSILION ..ccevvevieeiiiiiiiieieeeeeeeeeeeeeeeeeeeeees 92
3. Diet SesSIoNS....cccceevveveeerereerirriririieereniannnns 95
4.  Diet Institutions .......ccccoeeveeiieiiiienennnnnnnn.n. 99
5. Other Diet Powers ........ccccoeevvvvrvvvnvevnnnnn. 100
a. Control of Imperial Household
Finances ........ccccccceiiii. 100
b. Budgetary and Financial
Controls cooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 100
c. Investigative Powers ........c........... 101
d. Interpellations..........ccccccevurvrvvvrnnnn. 102
e. Non-Confidence Motions ................ 102
f.  Impeachment ...........ccccooviriiniiinnnnn. 103
The Cabinet and the Executive Branch........ 103
1. Historical Background .......................... 103
2. The Cabinet Under the Current
Constitution .....ccccevvvvveiiiiiiiiiiieeeeee, 105
3. The Cabinet and Ministers .................... 107
4. The Prime Minister .............ccceeeeeeeeeenn... 109
5. The Cabinet Secretariat..............cceeuvne. 110
6. The Cabinet Legislation Bureau ........... 111
7. Ministries, Agencies and Commissions:
An Overview.......ccccooveiiiiiiiiiiiiiieeeee, 116
a. Introduction ...........ccccoeevvvvvnrnvnnnnnnn. 116
@) Ministries....cccceeeeeeercnreneeeennn. 116
(1)  Agencies......ccccceeevveeeeecveeeenns 117
(i11) Independent Administrative
CommiSSIONS.....cccuvvveeeeeeeennns 119

b. Leadership and Organizational
Structure of the Ministries............. 122



X1v

8.

OUTLINE

The Ministries.......ccovvvveeeeeerrrcinvieeeeeennnnns 126
A OVEIrVIEW....ovvoiieeiieeeieeeiie e eeiee s 126
b. The Cabinet Office..........ccccuuvvneee... 127
1) The Fair Trade
Commission.......ccccuvveeeeeeeenn. 128
(11) The Financial Services
AgeNncCy......oooveeiiiiiiiiiieeeei, 129
(i11) Consumer Affairs Agency .... 131
(iv) Personal Information
Protection Commission ........ 132
¢.  Ministry of Internal Affairs and
Communications (MIC) .................. 132
d. Ministry of Justice MOJ) .............. 134
@) OVErvIEW .....uvvverernrnrnnnennnennnnns 134
(1) The MOJ, Prosecutors and
Judges ....oooeviiiiiiiiieee 135
(111) Personnel and
Organization..........ccceeeennneee.. 136
@iv)  Civil Affairs Bureau............. 136
(v)  Criminal Affairs Bureau...... 137
(vi)  Corrections Bureau .............. 138
(vii) Rehabilitation Bureau ......... 138
(viil)) Immigration Agency
(Bureau) .......cccccevvvvvvvernnnnnnnnn. 138
(ix) Litigation Bureau................. 139
(x)  Human Rights Bureau......... 140
(xi)  Public Prosecutors
Agencies......cccoeveeeeeeeeeicnnnn, 141
(xi1) Public Security Intelligence
Agency (PSIA).........ccoeeunn.. 141
(xii1) Public Security Examination

Commission (PSEC)............. 142



OUTLINE XV

(xiv) Legislative Council of the

Minister of Justice................ 142
(xv) National Bar Exam
CommisSION.........ceuueeeeeeeeeennne 142

(xvi) Legal Aid Evaluation
Commission and Hoterasu

Legal Aid Centers................. 143
(xvil) Prosecutorial Fitness
Commission........cccvveeeeeeeennns 143

(xviiil) Commission for Special
Appointments of Public
Notaries and Prosecutors..... 144

Ministry of Foreign Affairs

(MOFA) .., 144

Ministry of Finance (MOF) ............ 145

Ministry of Education, Culture,

Sports, Science and Technology

(MEXT) c.eveiieveeeeeeciee e 148
Ministry of Health, Labor and

Welfare MHLW) ......ccoovvvvvveveinnnnn. 150
Ministry of Agriculture, Fisheries

and Forestry MAFF)..................... 154
Ministry of Economy, Trade and
Industry METI)......cccoovvveveeieinnnnn, 155

@) Agency for Natural
Resources and Energy

(ANRE) ...cccoociiiieeiieeeeiieen, 157
(11)  The Japan Patent Office

(JPO) oo, 157
(iii) The Small and Medium

Enterprise Agency



XVI OUTLINE

k. Ministry of Land, Infrastructure,

Transport and Tourism (MLIT)..... 158
1. Ministry of the Environment
(MOE) .. 160
m. Ministry of Defense (MOD)............ 161
1) OVErvIEW ....uvvveeenrnrneerrenernnnnnns 161
(i1) The MOD and the Self
Defense Forces...................... 162
9. Incorporated Administrative
Agencies ......cccoceveiiii 163
10. The National Personnel Authority and
the Public Service ......ccccceeeveevriieeeeennnnn. 165
a. The National Personnel
AUthority ......vvvvvvvvvniiiniiiiiiiennns 165
b. The Public Service .........cccuvuveeen.... 167
1) Constitutional
Dimensions ........ccceeeuvveveenn... 167
(1)  Definition ....oeeeveeeeiiieeeennnnn. 168
(111) Public Service Exams........... 170
@av) “Career” and “Non-Career”
Officials ....vveveeeeeeiciiiiieeeeee, 171

(v)  Restrictions on the
Constitutional Rights of

Public Service Workers........ 174
c. Amakudari—Descent from
Heaven......coooooeeeeiiiiiiiiiiiieieeeiiiiiinnn, 176
F. The Board of Audit (BOA) and National
Finances .....ccooooeeviiiiiiiiiiiiieeee e, 180
Chapter 4. The Judiciary ......ceecceeeeeecererrcnneeneens 185
A, Introduction ......cccccoeveviiiiiiiiiiiiiiiieiiieeeeeeeeeeeen, 185

B. The Organization of the Post War
JUAICIATY coovveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 186



OUTLINE XVII

1. Constitutional Dimensions .................... 186
2. The Court Act and the Organization of
the Lower Courts......ccccceeeeveicniiieeeeeeennn. 189
A, OVEIVIEW...ooovvveeeeeeeeiiiieeee e 189
b. Summary Courts (and Summary
Court Judges).....cccoovvvveeeeeeecinrnennnn. 190
c.  District Courts .......ceevvvinviiiieeeennnns 194
d. Family Courts ......ccceeeuvviriiiiienicnnnnes 198
e. High Courts......ccccocvvvvvvvrvvvnrnrnnnnnnnnn. 202
3. The Supreme Court .......cccceeerrrurnrnrnnnnnnn. 205
A, OVEIVIEW...ooovveeeeeeeeeiirieee e e e 205
b. Supreme Court Judges................... 206
c.  Supreme Court Judicial Retention
Elections ....ccccceeeeeeiviieeiee e, 209
d. The Supreme Court as a Court...... 211
e. The Supreme Court as an
Administrative Body.........cccuueee.... 215
4. Judges and the Judicial Career............. 218
a. Categories of Judges.........ccuveeneee. 218
b. The Judicial Career ........................ 219
5. Judges and Judicial Autonomy.............. 225
6. Impeachment and Other Forms of
Judicial Discipline and Control ............. 229
a. Impeachment .........ccooovvvvvvvnrnnnnnnnnn. 230
b. Judicial Status Proceedings and
Other Disciplinary Measures......... 232
7. The Judicial Power......c..cccccceevvvurnnnnnnn... 234
Chapter 5. Japanese Law: What It Is and
Where It Comes from .........cececveeeecccneceecscneeneas 241
A. The Taxonomy of Japanese Laws and
Regulations ......ccccceevveviiiiiiiiiiiiiiiiieeee e 241

1. The Constitution.......cccccccvvvvviiiiiienieennnnnn. 242



XVl OUTLINE
2. LAWS oo 242
a. Laws and Legislation...................... 242
b. Cabinet Legislation vs. Diet
Legislation......cccccccceeieiiiciiiieneneeennn. 243
c. BasicLaws ...ccoovveeiiiiiiiiiiiiiinieeen, 243
d. General Laws vs. Special Laws ..... 244
e. Laws Affecting Only Certain
Territories .....ccoooveeeeeeeiccnreeeeeeeeeenns 245
3. Cabinet Orders ........ccocevvveeeeeeeeennrrnennnn. 245
4. Imperial Edicts .......cccceeviiiiinnnnnnnnnnnnnn.n. 246
5. Ministerial Ordinances (Rules).............. 247
6. Cabinet Edicts....cc.ccccceeviviciniiiiieiieiiins 248
7. Other National Government Rules ....... 248
8. Supreme Court and Diet Rules.............. 249
9. Prefectural/Municipal Ordinances and
Rules .o, 249
10, Treaties .oooceeeeeeeeeiiiiiieeeeeeeeecciiieeeeeeeeeeans 250
11. Other Rules and Interpretive
GUIdANCE ..ooeeeeeiiiieeeeeeeeeeeeeee e 252
12. A Note on Administrative Rule-
MaKING ..ooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenn 254
13. Official Positions........ccccceeevveivviveeenennnnn. 256
14. A Special Case: The U.S.-Japan Status
of Forces Agreement............ccccvvveeeeeenn. 256
B. The Law-Making Process.........cccccceeeeeeennnnnns 258
C. Statutes and Statutory Language................. 266
1. The Structure and Character of
Japanese Statutes ...........ccoeevvvvveeeeeeennn. 266
2. Statutory Language.........ccccccevevveeeennnnen.. 269
D. Custom and Customary Laws ...........cc......... 270
E. The Role of Precedent .........cccceevveeeeiiennnnnnnnn. 271
1. Precedents of Non-Judicial

Institutions.......ccooeeeeeeiiiiiiiiiiieee e, 271



OUTLINE
2. Judicial Precedent (Hanrei)...................
a. Hanrei—an Overview of Precedent
Today ..veveeeeeeeeiiiiieeeeeeeeeee e
b. Judgments, Decisions and
Orders......ccoevveeeeeeeeeiciiieee e
F.  Access to Information About the Law ...........
1. Roppo and Other Statutory
Compilations .......ccccceeeveviniiiieeeeeeeeennne,
2.  Publication of Hanrei ............cccvveeennnnen..
G. Legal Scholars and Legal Scholarship..........
Chapter 6. Constitutional Law ..........ccccuueeeen..
A, Introduction ..........ccccccceeviiiiiiieeeeieeeeiinieeennn.
B. Origins of the Constitution ............c..ccooeeunnne.
C. Judicial Review and Constitutional
Interpretation.........cccccceiieiiiiiiininininnnnnnnnnnnn.
1. The Textual Basis for Judicial
Constitutional Review...........ccccevvvvneeenn.
2. The Reality of Judicial Review and
Interpretation .........cccccceeevvvveeeeeeeeicnnnne.
3.  Some Examples of the Court Issuing
Rulings of Unconstitutionality ..............
D. Separation of Powers..........c.ccccoeevvviiveeeeennnnn.
E. Rights and Duties of the People.....................
1. OVEIVIEW .evvviieieeeciiiiiieeeeeeeeiirrreee e e e
2. Freedom of Speech Under Article 21.....
a. Electoral Laws .......ccccovvvveeeieeinnnnns
b.  Obscenity.......ccccoeevvvreeeeeeeiecinrrenennn.
c. Hate Speech ....ccooeeveeeeeiiiiiieeennnnnn.n.
d. Public Demonstrations...................
e. Compelled Speech............cceuvernnnee.

3. Religion and Articles 20 and 89.............
F. Equal Protection...........cccccvvevivvvevereneninennnnnnnn,



9.0.4 OUTLINE

G. Article 9 and the Renunciation of War ......... 348
Chapter 7. The Legal Professions...........c....... 357
A. Introductory RemarKks.......ccccccoeeevveeeicnnnnnnn.... 357
B. Unlicensed Professions .........ccccccvveeeevveeeennns 359
1. Corporate Legal Department
Employees ......cooovvveeeevviiiiiiiiiiiiiiiiiiieeeeen, 360
2.  Government Legal Roles Requiring No
Special Qualifications...........cccccceeeunnnneee. 361
3. Law Professors.......cccccoeeeviveieeeceeeeccnnnnen, 362
4. “Consultants”........cccccccoeviiiiiiireeeeeeeicnnnnne, 364
C. Government Legal Roles Involving Special
Qualifications........ccccevvieeieiiiiiiiiiiiieee e, 364
1. Judges and Prosecutors..........cccceeeveeeenn. 365
2.  Specialized Court Employees................. 365
a. dJudicial Clerks.......cccoovvvveeieeennnnnnns 366
b. Family Court Investigators............ 367
D. Licensed Legal Professions (Other than
Bengoshi Attorneys) ......ccovvvveeeeeeeeeccinnveeennnn. 368
1. Introductory Remarks.........cccoccccoeennn, 368
a. Relationship with Government
Compared to Bengoshi.................... 369
b. Titles and Terminology .................. 370
c.  Professional Corporations.............. 370
d. Mandatory Registration ................. 371

2. Categories of Licensed Legal
Professionals Other than Bengoshi

AtLOTNEYS v 371
a. Shihashoshi (Judicial
SCrIVENETS)..vveeeeeeeeeeiiirereeeeeeeeeennnnen. 371

b. Gydseishoshi (Administrative
SCrIVENETS)..vveeeeeeeeeeiiirereeeeeeeeeeennenn 372



OUTLINE

c¢.  Shakai Hoken Romushi (Labor
and Social Security Attorneys) ......
d. Benrishi (Patent Attorneys)...........
e. Kaiji Dairishi (Marine Procedure
Commission Agents) .........cccuuveeee...
f.  Zeirishi (Certified Public Tax
Accountant) ........cccceeeeiiieeiiinineennn...
g. Konin Kaikeishi (Certified Public
Accountants) .......cccceeevvrernineninnnnnnn.
h. Tochi Kaoku Chosashi (Land and
House Investigators)...........ccc........
1.  Tsakanshi (Registered Customs
Specialist) ......eeeeieeeiiiiiieeeeeeeeeeie,
j.  Kaiji Hosanin (Maritime
Counselor) .....cceeeveeiiiieeiciieeeeiieeeens
k. Koshonin (Public Notary)...............

E. The Legal Elite: Hos6 and Bengoshi

Lawyers. ...
1. Introductory Remarks and
Terminology .cocoeeeeeeeeeeeeeeeieieeeeeeeeeeeeeeeennn.
2.  Bengoshi: In the Postwar Period ...........
a. The First Fifty Years.......cccceeevvnnne.
b. The 21st Century: Law Schools
and the New NBE..........cc.ccoonnn.
(1) The JSRC
Recommendations...................
(1) The Establishment of Law
Schools and the “Correct
Number” of Bar Passers .........
(i11) Law Schools and the Law
School Equivalency Exam ......
3. Qualifying as a Bengoshi Lawyer..........

a. The NBE and the LSEE .................

XX1



XXIT OUTLINE
b. The Legal Research and Training
Institute......cccooeeeiiii, 399
c. Registering as a Bengoshi .............. 400
4. Bar Associations and Law Firms........... 401
5. Bengoshi Regulation...............cccecuuvnnen... 403
6. Gaikokuho Jimu Bengoshi (Registered
Foreign Attorneys).......cccccevvvviiiieenncnnnnn. 406
T HOeraSU .uuuueennenniiiciiiciiciiennnnnnns 407
Chapter 8. The Criminal Justice System...... 409
A, Introduction ......cccccooiviiiiiiiiiiiiiiiiiieieieeeeeeeeeen, 409
B. Law Enforcement Actors and Institutions ... 409
1. Police .o 409
a. National Institutions: The
National Public Safety
Commission and the National
Police Agency .......ccccceeeveviiiiininnnnn.. 410
. Prefectural Police........c.cccccooooo.. 411
c. Key Statutes and Regulations
Governing the Police....................... 412
2.  Public Prosecutors.......cccccceevevivininnennnnn.. 414
C. Criminal Law and Punishment.................... 418
1. Substantive Criminal Law and the
Penal Code .......ouvvvvvvvvvvrnrinirniiviiiiirininnnnnn, 418
2. Punishments........ccccoceinnninininnnnnnn... 421
A, OVEIVIEW.....ococvvverererernrnrrrnrernrnrnnnnnnns 421
b. Capital Punishment....................... 422
c. Imprisonment......ccccceeeiiiieienenennnnn.. 425
d. FiInes...ooocoovvvvivveveinriniieeeiiiiirenennnnns 427
e. Suspended Sentences, Probation
and Parole .......................l 428
f.  Confiscation..........ccccccoeeeiivvreeeeeeeenn. 430



OUTLINE XX

g. Non-Penal Punishments and

Criminal Records .......c...cooveeuvnnnenn...
D. Criminal Procedure.........cccooovvvvrrevvvvvevnvnnnnnnn.
1. Introduction .........cccccooiiiiiiiiiiiiiiiiiiiiennn,
2.  Constitutional Dimensions ....................
a.  Article 31 ..o
b. Article 32......ccccciiii
. Article 33 .o,
d. Article 34 ....ccocvvviiriririiiiiiaans
e. Article 35....ccoiiiiiiiii,
f. Article 36 ...cccoovrveeeeeeeiiiiieeeeeeee,
g, Article 37 ..o
h. Article 38..ccoeveeeieieeieeeeeeeeeeeeeeeeeeee,
1L Article 39 .,
J. Article 40 ...,
3. Criminal Procedure in the Real
WOTLA oo,
a.  Introduction ...........ccccceeeevevevevennnnnn.
b. Criminal Investigations .................
c. Arrest (and Further
Investigation) .........cccccceeenininnnnnnnn..
d. Detention (and Still More
Investigation) .........cccccceeenininnnnnnnn..
e. Baill....ooooo

f.  Prosecutions, Prosecutorial
Discretion and Summary

Proceedings ......ccccoeeeuviiiieeeeiiincnnnnns
g. Prosecutorial Review

CommISSIONS .....ccoeuvvreeeeeeeeeerrrenennnn.
h. Jidan—Financial Settlement of

Criminal Cases.....ccccceeeeeeeeeeeeeeennnn..

i.  Plea Bargains and Expedited
Procedural Regimes..............c.........



xxiv OUTLINE

j. Criminal Trials ....ccccoceereeiveeinnnnnn... 460
@) Introduction........ccccvveeeeennnee 460

(1)  Juries and Lay Judges
(Saiban’in) ........ccceeevvvvvevvvennnns 461

(i11)  Starting the Criminal Trial
Process: The Indictment ...... 464
(iv)  Access to Evidence and Pre-

Trial Proceedings.................. 464
(v)  The Trial Begins................... 467
(vi)  Evidence......ccccceeeeeeeeeeeeeennnn.. 470

(a) Standards of Proof........ 470
(b) Confessions at Trial...... 474
(c) Witness Statements

and Hearsay.................. 478
(vil) Summing up and
Judgment ...........cooeevinnnnnnn... 479
(viil) Appeals (J0S0)....ceeeeeeeeennnnene. 482
(a) Koso Appeals................. 483
(b) dJokoku Appeals............. 485
(c) Kokoku Appeals............ 486
(d) Junkoku Quasi-
Appeals....cccceeeeeeeeeennn... 487
(1x) New Trials ..ccceeeeeeeeeeeeeeennnn. 488
k. Juvenile Crime...........ccoevvvveeeeeennn. 488
4. Wire-Tapping, Surveillance and Other
Investigatory Tools .......ccccvviveiiiinnnnnnnes 490
E. Organized Crime Groups .......ccccccveeeeeuveeeennne. 493
Chapter 9. The Civil Code, Family, Identity
and the Civil Law Infrastructure ............... 497
A. The Civil Code: History and Structure ......... 497

1. OVEIVIEW .ooiiiiiieeeeee e 497



OUTLINE XXV

2.  Structure and Composition.................... 499
a. Part I: General Principles (Articles
1 Through 174-2).....ccccecuvriieeeeeannn. 500
1) OVErvIEW ....uvvveeenrnrneerrenernnnnnns 500
(11)  Foundational Principles....... 500
(111) The Restof PartI................. 503
b. Part II: Real Rights (Articles 175
Through 398-22).......cccccvvvvveiiiannnnn. 506
c.  Part III: Claims (Articles 399
Through 724) ....ccccoeevvieiieiieeeee. 507
d. Part IV: Relatives (Articles 725
Through 881).....ccevvvvvvviveiiiieeeeeeeeens 511
e. Part V: Inheritance (Articles 882
Through 1044).....ccccoeevvieerieeeneen. 515
B. Personal Identity and Family Status............ 519
1. OVEIVIEW .eovvviiiieieiiiiiieeeee e, 519
2. Japanese Nationality and the Koseki in
CONLEXE .oviiiiieeiiiiiiieee e 520
3. Law and Identity .......cccoovveeeeeeeiinnnnne.... 525
a.  Nationality .....ccccoeevvvvrvvvvernrnrnnnnnnnnn. 525

b. The Koseki System, Residence
Registry and Other Components of

Japanese Identity .......ccccccevvveeeennnn. 527
@) The Modern Koseki
SYSteM..uuviiieeeieeiiiiiiiieeeeeeeen, 527
(1)  Addresses and the
Residence Registry ............... 533

(i)  Birth, Names, Gender,
Parenthood and
Legitimacy ....ccccceevvvevvineennnn. 536
(iv) Marriage, Divorce,
Adoptions and Children....... 541



XXVI OUTLINE
(v)  The Role of Courts in
Identity and Family
Matters......cccceeeeeeeeeeeeeeeee.
€. Seals.cccciiiiiiiiiiie e,
d. “My Number” and Other Forms of
Identification.........ccceeevvveeeeeeencnnnnnns
e. Guardianship ........cccccovviiiiiiiniinnnn,
C. Property and Property Rights .......................
1. Overview and Constitutional
Dimensions......ccceeeeevvvieeeeeeeeecciiiiieeee e
2. Civil Code Property and Real Rights
Revisited.....ccccceeeeevciiiieieeeeeeieeeee e
3. Land and the Real Property
Registration System ........cceeeeeeeeeeeennn.n.
4. Other Laws Relating to Land ................
D. Tort Claims ......eeeeeeeeeeiiiiiiieeeeeeeecciiieeeeeeeeeeas
Chapter 10. The Civil and Administrative
JUSTICE SYSTEIMS ceueeeeeeiieeeiirrrnneeeeeeeeceersnneeeeeaees
A. Introduction and Constitutional
Dimensions .....ccceeeeeieiiiiiiiiiiieeeeeecciieeeee e
B. Non-Contentious Cases.......ccccceuvveveeeeeeeecnnnnns
C. Civil Conciliation.........ccccoeeevviveeeeeeeecinnneennn...
D.  Civil Litigation ......ccccceeevveiiivciieeeeiieeeeeiieee e,
1.  Introduction .........ccoovveeieiiiiiiiiiieeeeeeenn,
2. Small Claims Litigation .............cccceuvuee
3. Standard Civil Litigation.......................
A, OVErVIEW...oooovveeeeeeeeeiiirieeee e
b. Filing, Fees and Service of
Process...cooocivieeiiiiieieee e
c. Characterizing the Action ..............

d. Capacity, Standing and the
Benefit of Suit.......ccooevvveeiiiiiiiinnnn,



OUTLINE XXvil

e. Adjudicating the Case: Doctrinal

CONCEPLS wvvvvveeeeeeeeiireeeeeeeeeeeeeene 596
f.  The Elements of the Case............... 598
Trial and Proving the Case............ 599
(1) OVervieW.....oooooeeeeeeeeeeeeeeeeeennn. 599
(1) Pretrial Proceedings ............... 600
(111) Evidence and Proof ................. 601
h. Judgments and Settlements .......... 606
(1) Settlements and Other Non-
Judgment Resolutions ............ 606
(1) Judgments......cccceeeeeeieieeeeeennnnn. 607
1.  Complex Litigation and Consumer
ACtIONS ..vvviieeeieeeeiieee e 608
j.  Labor Tribunals .......ccccccevverrennnnnnn. 610
Family Court Litigation and Other
Proceedings........ccoeeevvvieeiiiiieiciiiiieeee e, 611
1. OVEIVIEW .evveviiiiiiiiiiiiieeee e, 611
2.  Resolutions Under the Domestic
Relations Case Procedure Act................ 612
3. Resolutions Under the Personal Status
Litigation Act...coooeeeeeeeeeieeeieieieieeeeeeeeennn. 619
4. The Hague Child Abduction
Convention .......cccceeeeeeeeeeieeeieeeeeeeeeeeeeeeees 620
Administrative Procedure, Remedies and
Litigation ....cccocvvveeiiiiiiiiee e 622
1. OVEIVIEW .evvveiiiiieiiiiiiieeeeeeeeeeciieeeee e, 622
2. State Compensation ........ccccceceeeeeeeeennnnene. 624
3. Administrative Complaints Review
ACE it 624
4. Administrative Tribunals and
Decrees ...uvviieiieeeeeciieeee e 627
5. Administrative Case Litigation Act ...... 628

a. Public Law-Related Actions........... 629



XXVIIT OUTLINE

b. Judicial Review of Administrative

Dispositions......cccccceeeeeeeeeeeneeeeennnnn.
6.  Petitions ......cccceeeiviiiiiiiiiiiiiieeee e

G. Bankruptcy and Other Insolvency
Proceedings........ccooveviviiiiiiiiiiiiieeee e
H. Civil Enforcement..........cc..ccoeeviiviiiiieeeeninnnnns
1. OVEIVIEW ..oeveiiiieieiiiiiieeeeeeeeeciieeee e,
2.  Administrative Enforcement .................

3. Enforcement of Civil Court

JUdgmentsS....coooeeeeeeeeieieieieeeeeeeeeeeeeeeeeee,
a. Compulsory Execution....................

b. Enforcement of Security
Interests ....cooovveeeeeevicciiieeee e
4. Provisional Remedies ........ccccceeveeeernnnnnns
I.  Recognition of Foreign Judgments................
J.  Judicial Appeals .......cocoeviiiiiiiiiiiiiiieee e,
1. OVEIVIEW .evveviiiiiiiiiiiiieeee e,
2. Ko6so Appeals.....coeeeeiiiieeciiiiiiieieeeeeenn,
3.  Kokoku Appeals .......cccoeeevvveiiiiiiieeinnnne,
4. Jokoku and Other Final Appeals...........
K. Alternative Dispute Resolution.....................

Chapter 11. The Legal Framework of the

Business Environment ..........cceeeeeeerernenenennne.
A. Introduction and Constitutional

Dimensions .........ooeveveveiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeen

1. Opening Remarks.........c.cccoevevvvvreeeeenennn.

2.  Constitutional Dimensions ....................

B. Contract Law and the Commercial Code......

1. Contract Law and Practice ....................

2.  The Commercial Code .........coeeeveeeeennnnn.

A, OVEIVIEW.....ovvvveeiviieiiriieiiiiiiieiiisiananns

b. The Commercial Code Today.........



OUTLINE XXIX

C. Companies and Other Legal (Juridical)

Entities..cooivciei it 673

1. OVEIVIEW ..ovveieieeeiiiiiiieeeee et 673
a. Corporate Existence and

Registration........cccccccoevvcnniiennncnnnnn. 674

b. Corporate Size and Regulations .... 676
2. The Taxonomy of Business
Organizations and Other Legal

(Juridical) Persons.........ccccceevvevveeveeeennnns 677
a. Non-Profit (Sharing)
Corporations......cccceeeeeeeeeeeeeeeeeeeeennnn. 677
b. Companies Act (Profit-Sharing)
Companies: An Overview ............... 682
c¢. General Partnership Companies
(Gomei Gaisha, GMK) .................... 683
d. Limited Partnership Companies
(Goshi Gaisha, GSK)..........ccccuu..... 684
e. Limited Liability Companies
(Godo Gaisha, LLC) ...........cccuun... 685
f.  Joint Stock Companies (Kabushiki
Gaisha, KK).........cccoeeeviniiinininnnn. 686
(1) OVervIEW....oooooeeeeeeeeeeeeeeeeeeeennnn. 686
(i1) Distinctions Between Types
o) i 2 S GRS 687
(111) KK Company Governance
Structures.....ccceeeevveeeeecnveeeeennne, 689
(iv) KK Shareholders and
Shareholder Litigation ........... 692
(v) Financial Statements ............. 697
g. Professional Corporations.............. 698

h. Foreign Ownership Restrictions.... 699
D. Financial Instruments and Exchanges......... 699



OUTLINE

Financial Institutions and Payment
SYSLEIMIS wevvvveeieeeeeeeiireeee e eeeeeeree e eeeeeeee s
The Anti-Monopoly Act and Related Laws

and Regulations..........ccccccoeeiiiiiiiiiiiicceicns
Employment........cccoovveiiiiiiiiiiiiiieee e,
1. OVEIVIEW ..ovveieieeeiiiiiiieeeee et
2.  “Regular” Employment vs. Irregular
Employment........ccccooeveviiiiiiiieieeeiininne,
a. “Regular Employment”...................
b. Non-Regular Employment .............
(1) Fixed Term Contract
Employees........oouvvveeeeeeeeeennnnns
(A1) Arubaito.....ccccceeeeeeeeeieeeeeeeeennnn.
(111) PAto..eeeeeieiieeiieeeeiee e,
(iv) Dispatched Workers................
(v) Technical Interns....................
3. Key Statutes ....ccccceeeeeeeviiiiieiiieieeeeeinne,
a. The Labor Standards Act...............
b. The Labor Union Act ......ccccuuveeee....
c¢. The Labor Relations Adjustment
ACt e
d. The Labor Contract Act..................
e. The Equal Employment Act...........
f.  The Worker Dispatch Act...............
g. The Employment Security Act.......
h. Other Employment-Related
LaWs. .o
Intellectual Property .....ccccccoeeeuviviieeeiinnnnnnen.
1. OVEIrVIEW .cccvieieeiiiieeeiiee e
2. The Civil Code......ccccevvrrevcriiieeriieeennnen.

3. The Unfair Competition Prevention

4., Trademark .....ccccooooeeviiiiiiiiiiiiiieieeiiiiinn,



OUTLINE XXXT

5. Copyright.....cccovvieiiiiiiiiiiieiieeeeeeecene. 734
6. Patents........cooooiiiiiiiiii, 736
7. Utility Models .......coovveiiiiiiiieeeiiiiiineenn. 738
8. Design Rights....cccccoovviiiiiiiiiiiiiiinen. 739
I.  Consumer Protection..........cccoevvvrevvvereverennnnnn. 740



