
 

xvii 

 

TABLE OF CONTENTS 

ACKNOWLEDGMENTS ........................................................................................... V 

TABLE OF CASES ............................................................................................ XXXI 

TABLE OF STATUTES ................................................................................... XXXVII 

TABLE OF AUTHORITIES .................................................................................. XLI 

Chapter 1. Introduction ................................................................................ 1 
A. What Is the “Ethics” in Legal Ethics? ...................................................... 2 

1. The Distinction Between Ethics and Morality ................................. 3 
2. Moral Relativism ................................................................................ 4 
3. Ethics and Law ................................................................................... 6 
4. Moral Theories ................................................................................... 6 
5. The Possibility of Pluralism .............................................................. 9 

B. A Note on the Rules in This Text ............................................................ 10 

Chapter 2. The American Legal Profession ........................................... 13 
A. The Concept of a Profession .................................................................... 13 
B. History of the Profession ......................................................................... 15 

Alexis de Tocqueville, Democracy in America ........................................ 16 
Notes and Questions ................................................................................ 19 

C. The Structure of Contemporary Practice ............................................... 20 
Notes and Questions ................................................................................ 22 

D. Diversity and Inclusion ........................................................................... 22 
1. Historical Frameworks: Gender, Race, and Ethnicity ................... 22 
2. The Case for Diversity ..................................................................... 26 

Notes and Questions ........................................................................ 27 
3. Contemporary Challenges ............................................................... 29 

Deborah L. Rhode, Women in Leadership ...................................... 30 
Notes and Questions ........................................................................ 33 
Problem 1 .......................................................................................... 37 
Problem 2 .......................................................................................... 39 

4. Reform Strategies............................................................................. 40 
Notes and Questions ........................................................................ 42 

5. Professional Conduct Rules on Harassment or Discrimination .... 43 
Problem 3 .......................................................................................... 45 

E. Lawyer Well-Being ................................................................................... 46 
Deborah L. Rhode, “Preparing Leaders: The Evolution of a Field  

and the Conditions and Stress of Leadership” ............................... 46 
Notes and Questions ................................................................................ 48 

Chapter 3. The Law of Lawyering ............................................................ 51 
A. The Law Governing Lawyers: An Overview .......................................... 51 

1. Ethics Rules and the Inherent Power of the Courts ...................... 51 
2. Bar Opinions, the Restatement of the Law Governing Lawyers, 

and ABA Standards ......................................................................... 52 
3. Court Rules, Statutes, and Regulations ......................................... 53 
4. The Constitution .............................................................................. 55 



xviii TABLE OF CONTENTS  

 

  

5. Tort Law (Malpractice) .................................................................... 55 
B. Professional Regulation and Choice of Law ........................................... 56 

Problem 1 .................................................................................................. 57 
Problem 2 .................................................................................................. 58 

C. The Model Rules of Professional Conduct: Origins and Effect ............. 60 
1. Early History .................................................................................... 60 

American Bar Association “Report of the Committee on [the]  

Code of Professional Ethics” .................................................... 61 
Notes and Questions ........................................................................ 63 

2. The Evolution of Bar Ethical Rules ................................................ 63 
3. Self-Regulation: Justification and Critique .................................... 65 

Deborah L. Rhode, In the Interests of Justice ............................... 65 
Notes and Questions ........................................................................ 67 

D. The Disciplinary Process ......................................................................... 68 
1. The Duty to Report Misconduct ...................................................... 69 

In re Himmel .................................................................................... 70 
Wieder v. Skala ................................................................................ 73 
Bohatch v. Butler & Binion ............................................................. 74 
Notes and Questions ........................................................................ 76 
Problem 3 .......................................................................................... 80 
Problem 4 .......................................................................................... 81 

2. The Structure of Professional Discipline—and Its Critics ............ 81 
The Florida Bar v. Neale ................................................................. 81 
Deborah L. Rhode and Alice Woolley, “Comparative  

Perspectives on Lawyer Regulation: An Agenda for  

Reform in the United States and Canada” ............................. 82 
Notes and Questions ........................................................................ 86 

3. Disciplinary Sanctions ..................................................................... 88 
Notes and Questions ........................................................................ 93 
Problem 5 .......................................................................................... 94 
Problem 6 .......................................................................................... 96 

E. Competence and Malpractice .................................................................. 97 
1. Competence and CLE ...................................................................... 97 

Notes and Questions ........................................................................ 98 
2. Malpractice ....................................................................................... 99 

Notes and Questions ...................................................................... 102 
F. Judicial Ethics ........................................................................................ 106 

1. Judicial Codes of Conduct ............................................................. 107 
2. Other Forms of Judicial Control ................................................... 112 
3. Former Judges ................................................................................ 113 

Notes and Questions ...................................................................... 113 

Chapter 4. The Advocate’s Role in an Adversary System ................ 121 
Introduction ................................................................................................... 121 
A. The “Neutral Partisanship” Conception of the Lawyer’s Role ............ 121 

William H. Simon, “The Ideology of Advocacy: Procedural Justice  

and Professional Ethics” ................................................................ 122 
Notes and Questions .............................................................................. 122 
1. The Codes and Neutral Partisanship ........................................... 123 



 TABLE OF CONTENTS xix 

 

  

2. Neutral Partisanship and the Question of Inadvertent  

Disclosure ....................................................................................... 124 
ABA Formal Opinion 92–368 Inadvertent Disclosure of 

Confidential Materials ........................................................... 125 
Monroe H. Freedman, “The Errant Fax” ...................................... 127 
Notes and Questions ...................................................................... 129 
Problem 1 ........................................................................................ 131 

B. Neutral Partisanship and Role Morality .............................................. 132 
1. Neutral Partisanship, Role Morality, and the Question of  

Client Selection .............................................................................. 136 
Problem 2 ........................................................................................ 138 
Notes and Questions ...................................................................... 139 

C. For and Against Neutral Partisanship ................................................. 142 
1. Justifying the Lawyer’s “Amoral” Role ......................................... 142 
2. The “Search for Truth” and the Protection of Rights ................... 145 

Lon L. Fuller and John D. Randall, “Professional  

Responsibility: Report of the Joint Conference of the ABA  

and AALS” .............................................................................. 146 
3. Critiques of the Adversary System and, by Extension, Neutral 

Partisanship ................................................................................... 148 
David Luban, “Twenty Theses on Adversarial Ethics,” in  

Beyond the Adversarial System ............................................ 148 
Notes and Questions ...................................................................... 149 
Deborah L. Rhode, In the Interests of Justice ............................. 151 
Problem 3 ........................................................................................ 154 
Notes and Questions ...................................................................... 155 

D. Alternatives to Neutral Partisanship ................................................... 156 
Notes and Questions .............................................................................. 159 

E. The Limits of Partisanship .................................................................... 159 
United States v. Cueto ........................................................................... 159 
Notes and Questions .............................................................................. 163 
Problem 4 ................................................................................................ 166 
Notes and Questions .............................................................................. 167 

Chapter 5. The Lawyer-Client Relationship ........................................ 171 
Introduction .................................................................................................... 171 
A. Formation ............................................................................................... 171 

Westinghouse Electric Corp. v. Kerr-McGee Corp. .............................. 171 
Notes and Questions .............................................................................. 177 
Problem 1 ................................................................................................ 178 

B. Duty of Care: Competence and Communication .................................. 179 
1. Competence..................................................................................... 179 

Richard L. Abel, “Practicing Law in Filene’s Basement” ............ 180 
Notes and Questions ...................................................................... 184 

2. Communication .............................................................................. 187 
Notes and Questions ...................................................................... 188 

C. Allocation of Decisionmaking Authority .............................................. 190 
1. Ethical Framework ........................................................................ 190 



xx TABLE OF CONTENTS  

 

  

2. Distinguishing Means from Ends ................................................. 192 
Jones v. Barnes .............................................................................. 192 
Notes and Questions ...................................................................... 196 

3. When Is Lawyer Paternalism Justified? ...................................... 200 
Richard Wasserstrom, “Lawyers as Professionals: Some Moral 

Issues” ..................................................................................... 203 
Notes and Questions ...................................................................... 204 
Problem 2 ........................................................................................ 210 

4. Can a Lawyer Contract into More Control? ................................. 213 
D. Client Capacity ...................................................................................... 215 

1. Defining Competence ..................................................................... 215 
2. Client Competency: The Ethical Framework ............................... 218 
3. Clients with Diminished Capacity ................................................ 220 

United States v. Kaczynski ........................................................... 221 
Notes and Questions ...................................................................... 230 
Problem 3 ........................................................................................ 240 
Notes and Questions ...................................................................... 242 

4. Sophisticated Clients ..................................................................... 245 
Problem 4 ........................................................................................ 246 
Problem 5 ........................................................................................ 247 

E. Termination and Withdrawal ............................................................... 247 
Notes and Questions .............................................................................. 250 
Problem 6 ................................................................................................ 256 

Chapter 6. Confidentiality and the Attorney-Client Privilege ....... 259 
Introduction ................................................................................................... 259 
A. The Attorney-Client Privilege: The Basics ........................................... 260 

1. Waiver ............................................................................................. 262 
Federal Rules of Evidence Rule 502. Attorney-Client Privilege  

and Work Product; Limitations on Waiver ........................... 264 
In re Chevron Corp. ....................................................................... 265 
Notes and Questions ...................................................................... 268 
Problem 1 ........................................................................................ 269 

B. Justifications for the Attorney-Client Privilege ................................... 270 
Jeremy Bentham, Rationale of Judicial Evidence, Specially Applied  

to English Practice ......................................................................... 271 
Notes and Questions .............................................................................. 272 

C. The Crime-Fraud Exception to the Attorney-Client Privilege ............ 275 
A Case Study of the Crime-Fraud Exception: The Minnesota  

Tobacco Litigation .......................................................................... 278 
Notes and Questions .............................................................................. 280 
1. What Constitutes a Fraud? ........................................................... 281 

Bersani v. Bersani .......................................................................... 281 
Notes and Questions ...................................................................... 283 
Problem 2 ........................................................................................ 284 

2. The “War on Terror” and the Attorney-Client Privilege ............. 284 
Notes and Questions ...................................................................... 287 



 TABLE OF CONTENTS xxi 

 

  

D. The Attorney-Client Privilege: Organizational Clients ....................... 288 
1. The Organizational Privilege: The Basics .................................... 288 

Upjohn Co. v. United States .......................................................... 290 
Notes and Questions ...................................................................... 292 
Commonwealth v. Spanier ............................................................ 294 
Notes and Questions ...................................................................... 299 

2. Waiver of the Organizational Privilege ........................................ 299 
Notes and Questions ...................................................................... 300 

3. The No-Contact Rule ...................................................................... 301 
Notes and Questions ...................................................................... 302 

E. Work-Product Doctrine .......................................................................... 302 
Notes and Questions .............................................................................. 305 

F. The Ethical Duty of Confidentiality ..................................................... 305 
Spaulding v. Zimmerman ...................................................................... 307 
Notes and Questions .............................................................................. 311 

G. Exceptions to the Duty of Confidentiality ............................................ 313 
1. Disclosure to Prevent Death, Substantial Bodily Harm, or 

Wrongful Punishment .................................................................... 313 
Notes and Questions ...................................................................... 314 

2. Disclosure to Prevent or Rectify a Crime or Fraud ...................... 315 
Notes and Questions ...................................................................... 318 
Problem 3 ........................................................................................ 322 

3. Disclosure to Secure Rule Compliance ......................................... 324 
4. Disclosure to Establish a Claim or Defense on the Lawyer’s  

Behalf .............................................................................................. 324 
Notes and Questions ...................................................................... 325 

5. Disclosure to Comply with a Court Order .................................... 326 
6. Disclosure Under Rule 1.13 ........................................................... 327 

H. Final Problems ....................................................................................... 328 
Problem 4 ................................................................................................ 328 
Notes and Questions .............................................................................. 329 
Problem 5 ................................................................................................ 332 

Chapter 7. Judicial Controls of Adversarial Abuses ......................... 335 
A. Frivolous Litigation and Improper Filings ........................................... 335 

Notes and Questions .............................................................................. 338 
Problem 1 ................................................................................................ 344 
Problem 2 ................................................................................................ 345 

B. An Advocate’s Duty of Candor .............................................................. 345 
1. Contrary Authority ........................................................................ 346 

Notes and Questions ...................................................................... 346 
2. False Representations .................................................................... 347 

Notes and Questions ...................................................................... 352 
Problem 3 ........................................................................................ 353 

C. Discovery Abuse ..................................................................................... 353 
1. Discovery: Relevant Rules ............................................................. 353 
2. Discovery: Contemporary Practice ................................................ 354 

Qualcomm Inc. v. Broadcom Corp. ................................................ 356 
Notes and Questions ...................................................................... 361 



xxii TABLE OF CONTENTS  

 

  

Problem 4 ........................................................................................ 363 
Notes and Questions ...................................................................... 363 
Problem 5 ........................................................................................ 365 

D. Civility and Incivility ............................................................................. 366 
1. Civility Codes ................................................................................. 367 

Notes and Questions ...................................................................... 368 
Problem 6 ........................................................................................ 372 

2. Incivility at Trial ............................................................................ 373 
Lee v. American Eagle Airlines, Inc. ............................................ 373 
Notes and Questions ...................................................................... 376 

3. Uncivil Motions—and Oppositions ............................................... 378 
Jayhawk Capital Mgmt., LLC v. LSB Indus. ............................... 378 
Notes and Questions ...................................................................... 379 
Babbitt v. National Mining Association ....................................... 379 
Problem 7 ........................................................................................ 380 

E. Witness Preparation and Coaching ...................................................... 380 
Notes and Questions .............................................................................. 383 
Problem 8 ................................................................................................ 384 

Chapter 8. Dilemmas of Advocacy: The Criminal Law  

Paradigm .............................................................................................. 385 
Introduction ................................................................................................... 385 
A. Defense Attorney Ethics ........................................................................ 385 

1. Special Justifications for Zealous Advocacy in the Criminal 

Defense Setting .............................................................................. 386 
Notes and Questions ...................................................................... 389 

2. Structural Challenges to Zealous Advocacy in the Criminal 

Defense Setting .............................................................................. 394 
Notes and Questions ...................................................................... 397 

3. Ineffective Assistance of Counsel .................................................. 402 
Notes and Questions ...................................................................... 406 

4. Criminal Defense Lawyers’ Duties to the Truth .......................... 406 
Nix v. Whiteside ............................................................................. 407 
Notes and Questions ...................................................................... 414 
Problem 1 ........................................................................................ 415 
Notes and Questions ...................................................................... 416 
Notes and Questions ...................................................................... 421 
Problem 2 ........................................................................................ 422 
Kenneth Mann, Defending White Collar Crime: A Portrait of 

Attorneys at Work .................................................................. 423 
Notes and Questions ...................................................................... 424 
Problem 3 ........................................................................................ 426 

B. Prosecutorial Ethics ............................................................................... 429 
1. The Function of a Prosecutor ........................................................ 429 

Notes and Questions ...................................................................... 430 
Problem 4 ........................................................................................ 431 

2. A Prosecutor’s Charging Decision ................................................. 432 
H. Richard Uviller, “The Virtuous Prosecutor in Quest of an 

Ethical Standard: Guidance from the ABA” ......................... 434 



 TABLE OF CONTENTS xxiii 

 

  

Notes and Questions ...................................................................... 435 
Problem 5 ........................................................................................ 440 
Problem 6 ........................................................................................ 442 

3. A Prosecutor’s Disclosure Obligations .......................................... 443 
Notes and Questions ...................................................................... 444 
Problem 7 ........................................................................................ 446 

4. A Prosecutor’s Trial Advocacy ....................................................... 447 
Notes and Questions ...................................................................... 448 
Problem 8 ........................................................................................ 450 

5. Actual Innocence and the Prosecutor as “Minister of Justice” .... 451 
David Luban, “When a Good Prosecutor Throws a Case” ........... 451 
Notes and Questions ...................................................................... 454 

6. Prosecutorial Abuse ....................................................................... 456 
United States v. Olsen ................................................................... 459 
Notes and Questions ...................................................................... 465 

C. Ethical Issues Common to Both Defense Attorneys and  

Prosecutors ............................................................................................. 467 
1. Plea-Bargaining ............................................................................. 467 

Notes and Questions ...................................................................... 469 
2. Press Statements ........................................................................... 469 

Notes and Questions ...................................................................... 470 
Problem 9 ........................................................................................ 472 
Problem 10 ...................................................................................... 473 

3. Peremptory Challenges .................................................................. 473 
Notes and Questions ...................................................................... 474 
Problem 11 ...................................................................................... 476 
Problem 12 ...................................................................................... 477 

Chapter 9. Conflicts of Interest .............................................................. 479 
Introduction .................................................................................................... 479 
A. Concurrent Conflicts of Interest ........................................................... 483 

1. General Principles .......................................................................... 483 
2. Positional Conflicts ........................................................................ 485 

Notes and Questions ...................................................................... 487 
Problem 1 ........................................................................................ 491 

3. Concurrent Conflicts in Particular Practice Settings .................. 492 
Thomas L. Shaffer, “The Legal Ethics of Radical  

Individualism” ........................................................................ 493 
Notes and Questions ...................................................................... 497 
Notes and Questions ...................................................................... 501 
Notes and Questions ...................................................................... 505 
People v. Cole (Amy P. Campanelli, Appellant) ........................... 508 
Notes and Questions ...................................................................... 513 

B. Conflicts Involving Former Clients ....................................................... 515 
1. The Rationale for Disqualification ................................................ 516 
2. The Substantial Relationship Standard ....................................... 516 

Westinghouse Electric Corp. v. Gulf Oil Corp. ............................. 517 
Problem 2 ........................................................................................ 523 



xxiv TABLE OF CONTENTS  

 

  

3. Former-Client Conflicts in Criminal Defense .............................. 524 
Mickens v. Taylor ........................................................................... 524 
Notes and Questions ...................................................................... 527 

C. Advance Waivers .................................................................................... 527 
Notes and Questions .............................................................................. 529 
Problem 3 ................................................................................................ 532 

D. Imputed Disqualification ....................................................................... 533 
Notes and Questions .............................................................................. 534 
Problem 4 ................................................................................................ 536 
Problem 5 ................................................................................................ 537 

E. Conflicts and Government Lawyers ..................................................... 537 
In Re: National Prescription Opiate Litigation Opinion and  

Order ............................................................................................... 540 
Notes and Questions .............................................................................. 544 
Problem 6 ................................................................................................ 544 

F. Conflict Rules: Prospective Clients ....................................................... 545 
Notes and Questions .............................................................................. 546 

G. Lawyer-Client Conflicts ......................................................................... 548 
1. Fee-Related Conflicts in Public Interest Cases ............................ 548 

Evans v. Jeff D. .............................................................................. 549 
Notes and Questions ...................................................................... 554 
Problem 7 ........................................................................................ 558 

2. Secret Settlements ......................................................................... 559 
Notes and Questions ...................................................................... 563 
Problem 8 ........................................................................................ 564 

3. Attorney Buyout Agreements ........................................................ 565 
Notes and Questions ...................................................................... 567 
Problem 9 ........................................................................................ 567 

4. Aggregate Settlements................................................................... 568 
Notes and Questions ...................................................................... 570 
Problem 10 ...................................................................................... 571 

5. Business Transactions Between Attorneys and Clients .............. 573 
Notes and Questions ...................................................................... 574 
Problem 11 ...................................................................................... 576 

6. Media Rights .................................................................................. 577 
Notes and Questions ...................................................................... 577 

7. Attorney-Client Sexual Relations ................................................. 578 
Notes and Questions ...................................................................... 581 

Chapter 10. The Lawyer’s Counseling Role ......................................... 583 
Introduction ................................................................................................... 583 

Lon L. Fuller and John D. Randall, “Professional Responsibility:  

Report of the Joint Conference” .................................................... 584 
A. A Client-Centered Approach to Counseling ......................................... 586 
B. A Collaborative Approach to Counseling ............................................. 589 
C. A Contextual Approach to Counseling ................................................. 590 
D. Criminal Defense Practice ..................................................................... 591 

Notes and Questions .............................................................................. 594 



 TABLE OF CONTENTS xxv 

 

  

E. Tax Practice ............................................................................................ 594 
ABA Standing Committee on Ethics and Professional  

Responsibility, Formal Opinion 85–352 ....................................... 597 
Problem 1 ................................................................................................ 597 
Notes and Questions .............................................................................. 597 
Problem 2 ................................................................................................ 600 
Notes and Questions .............................................................................. 600 

F. Family Practice ...................................................................................... 601 
American Academy of Matrimonial Lawyers, Bounds of Advocacy:  

Goals for Family Lawyers .............................................................. 603 
Problem 3 ................................................................................................ 605 
Notes and Questions .............................................................................. 607 

G. Corporate Practice ................................................................................. 607 
Robert W. Gordon, “The Independence of Lawyers” ............................ 607 
1. Enron Case Study .......................................................................... 609 

Robert W. Gordon: “A New Role for Lawyers?: The Corporate 

Counselor After Enron” .......................................................... 610 
Notes and Questions ...................................................................... 615 
Problem 4 ........................................................................................ 617 
Problem 5 ........................................................................................ 620 
Notes and Questions ...................................................................... 621 

Chapter 11. Ethics in Organizational Settings ................................... 623 
Introduction .................................................................................................... 623 
A. General Principles of Representing an Organization .......................... 624 

1. Requirements of Rule 1.13 ............................................................ 625 
2. Reporting up and out ..................................................................... 627 

David Luban, Lawyers and Justice: An Ethical Study ................ 627 
Notes and Questions ...................................................................... 630 
Problem 1 ........................................................................................ 635 

B. Representing Private Organizations .................................................... 636 
1. The Sarbanes-Oxley Act ................................................................ 636 

Part 205—Standards of Professional Conduct for Attorneys 

Appearing and Practicing Before the Commission in the 

Representation of an Issuer ................................................... 636 
Notes and Questions ...................................................................... 638 
Problem 2 ........................................................................................ 642 

2. Whistleblower Protection .............................................................. 643 
Notes and Questions ...................................................................... 647 

3. In-House Counsel ........................................................................... 650 
Robert Jackall, Moral Mazes: The World of Corporate  

Managers ................................................................................ 651 
Notes and Questions ...................................................................... 652 

4. Hewlett Packard: A Case Study .................................................... 653 
Notes and Questions ...................................................................... 656 

C. Representing the Government .............................................................. 660 
1. Who Is the Client? .......................................................................... 661 

Notes and Questions ...................................................................... 663 



xxvi TABLE OF CONTENTS  

 

  

2. Government Practice ..................................................................... 668 
Notes and Questions ...................................................................... 670 
Problem 3 ........................................................................................ 676 
Notes and Questions ...................................................................... 679 

D. Practicing Law Within an Organization .............................................. 682 
1. Ethical Duties of Supervisory and Subordinate Lawyers ........... 682 

Steven Brill, “When a Lawyer Lies” ............................................. 683 
Problem 4 ........................................................................................ 686 
Notes and Questions ...................................................................... 688 

2. Ethical Pressures on Junior Lawyers ........................................... 691 
Patrick J. Schiltz, “On Being a Happy, Healthy, and Ethical 

Member of an Unhappy, Unhealthy, and Unethical 

Profession” .............................................................................. 691 
David Luban, “The Ethics of Wrongful Obedience” in Ethics in 

Practice: Lawyers’ Roles, Responsibilities, and  

Regulation ............................................................................... 693 
Notes and Questions ...................................................................... 698 
Problem 5 ........................................................................................ 700 

Chapter 12. Negotiation and Mediation ............................................... 705 
Introduction ................................................................................................... 705 
A. Negotiation ............................................................................................. 705 

1. Ethical Context .............................................................................. 706 
2. Ethical Challenges ......................................................................... 713 

Richard Neely, “The Primary Caretaker Parent Rule: Child 

Custody and the Dynamics of Greed” ................................... 717 
Notes and Questions ...................................................................... 718 
Problem 1 ........................................................................................ 727 
Larry Lempert, “In Settlement Talks, Does Telling the Truth  

Have Its Limits?” .................................................................... 728 
Notes and Questions ...................................................................... 734 

B. Mediation ................................................................................................ 742 
1. The Lawyer’s Role in Mediation .................................................... 743 
2. Standards Governing Mediation ................................................... 744 
3. Confidentiality in Mediation ......................................................... 745 
4. Fairness and Impartiality ............................................................. 746 
5. Online Mediation ........................................................................... 748 

Problem 2 ........................................................................................ 750 
Notes and Questions ...................................................................... 751 

Chapter 13. Market Regulation .............................................................. 755 
Introduction ................................................................................................... 755 
A. Advertising ............................................................................................. 756 

1. History of Advertising Rules ......................................................... 757 
2. Concerns with Attorney Advertising ............................................ 760 

Notes and Questions ...................................................................... 762 
Problem 1 ........................................................................................ 768 



 TABLE OF CONTENTS xxvii 

 

  

B. Solicitation .............................................................................................. 770 
Jerold S. Auerbach, Unequal Justice: Lawyers and Social Change  

in Modern America ......................................................................... 771 
1. Pecuniary Motives .......................................................................... 773 

Ohralik v. Ohio State Bar Association .......................................... 773 
2. Nonpecuniary Motives ................................................................... 779 

In re Primus.................................................................................... 781 
3. Professional Reputation ................................................................. 786 

Notes and Questions ...................................................................... 790 
Problem 2 ........................................................................................ 793 
Problem 3 ........................................................................................ 794 

C. Unauthorized Practice of Law: Nonlawyer Services and 

Multijurisdictional Practice................................................................... 795 
1. Nonlawyer Services ........................................................................ 795 

Florida Bar v. Brumbaugh ............................................................ 796 
Notes and Questions ...................................................................... 798 
Problem 4 ........................................................................................ 805 
Problem 5 ........................................................................................ 805 
Problem 6 ........................................................................................ 806 
Problem 7 ........................................................................................ 806 

2. Multijurisdictional Practice ........................................................... 807 
Notes and Questions ...................................................................... 808 

3. Transnational Practice .................................................................. 811 
Problem 8 ........................................................................................ 813 

4. Outsourcing .................................................................................... 814 
Problem 9 ........................................................................................ 815 

D. Multidisciplinary Practice and Nonlawyer Investment in Law  

Firms ....................................................................................................... 815 
1. Multidisciplinary Practice ............................................................. 816 

Notes and Questions ...................................................................... 818 
2. Nonlawyer Investment .................................................................. 819 

Notes and Questions ...................................................................... 820 
E. Attorneys’ Fees ....................................................................................... 822 

1. Excessive Fees ................................................................................ 823 
In the Matter of Laurence S. Fordham ......................................... 824 
Notes and Questions ...................................................................... 829 

2. Inflated Charges and Other Irregularities ................................... 832 
Notes and Questions ...................................................................... 835 

3. Referral Fees .................................................................................. 836 
Notes and Questions ...................................................................... 837 

4. Contingent Fees ............................................................................. 838 
Notes and Questions ...................................................................... 841 
Problem 10 ...................................................................................... 847 

F. Settlement Mills ..................................................................................... 847 
Nora Freeman Engstrom, “Sunlight and Settlement Mills” ............... 849 
Notes and Questions .............................................................................. 852 
Problem 11 .............................................................................................. 852 

G. Third-Party Litigation Finance ............................................................. 852 
Notes and Questions .............................................................................. 854 



xxviii TABLE OF CONTENTS  

 

  

Problem 12 .............................................................................................. 858 
Problem 13 .............................................................................................. 858 

Chapter 14. The Distribution of Legal Services ................................. 861 
Introduction ................................................................................................... 861 
A. Perceptions of Litigiousness: The Overlawyered Society .................... 861 

Charles Dickens, Bleak House .............................................................. 861 
1. Too Many Lawyers ......................................................................... 866 
2. Too Many Lawsuits ........................................................................ 867 
3. Too Much Law/Too Much Expense ............................................... 870 

Notes and Questions ...................................................................... 874 
B. Problems of Access: The Underlawyered Society ................................. 874 

Legal Services Corporation, “The Justice Gap: Measuring the  

Unmet Civil Legal Needs of Low-Income Americans” ................. 875 
Richard L. Abel, “Legal Services” ......................................................... 880 
David Luban, “Taking Out the Adversary: The Assault on  

Progressive Public-Interest Lawyers”........................................... 880 
Notes and Questions .............................................................................. 882 

C. Efforts to Expand Legal Access ............................................................. 883 
1. A Right to Legal Services .............................................................. 883 

Notes and Questions ...................................................................... 888 
2. Subsidized Legal Services ............................................................. 891 

Omnibus Consolidated Rescissions and Appropriations Act of  

1996: Legal Services Corporation .......................................... 892 
Notes and Questions ...................................................................... 895 
Problem 1 ........................................................................................ 900 
Problem 2 ........................................................................................ 901 

3. Public Interest Law ........................................................................ 902 
Scott L. Cummings, “The Pursuit of Legal Rights—and  

Beyond” ................................................................................... 905 
Scott L. Cummings & Douglas NeJaime, “Lawyering for  

Marriage Equality” ................................................................. 908 
Notes and Questions ...................................................................... 912 
Problem 3 ........................................................................................ 915 

4. Pro Bono Service ............................................................................ 916 
Deborah L. Rhode, Access to Justice ............................................ 917 
Scott Cummings and Deborah L. Rhode, “Pro Bono: Quantity  

over Quality” ........................................................................... 923 
Notes and Questions ...................................................................... 924 

5. Alternative Dispute Resolution ..................................................... 929 
Notes and Questions ...................................................................... 936 
Problem 4 ........................................................................................ 940 
Problem 5 ........................................................................................ 941 

6. Innovation: Technology and Simplification .................................. 942 
Notes and Questions ...................................................................... 945 

Chapter 15. Admission to the Bar .......................................................... 947 
Introduction ................................................................................................... 947 

J. Willard Hurst, The Growth of American Law ................................. 948 



 TABLE OF CONTENTS xxix 

 

  

A. Bar Examinations .................................................................................. 949 
1. Criticism of Bar Exams .................................................................. 950 

Problem 1 ........................................................................................ 955 
2. Reforms: Efforts and Proposals ..................................................... 955 

Notes and Questions ...................................................................... 957 
B. Character and Fitness ........................................................................... 957 

1. History of the Requirement ........................................................... 957 
George Sharswood, An Essay on Professional Ethics .................. 958 
Schware v. Board of Bar Examiners of the State of New  

Mexico ..................................................................................... 958 
2. Contemporary Applications ........................................................... 960 

In re Glass ...................................................................................... 960 
Notes and Questions ...................................................................... 965 
Problem 2 ........................................................................................ 968 
Notes and Questions ...................................................................... 969 
Problem 3 ........................................................................................ 972 

3. Bar Membership: Citizenship Requirements ............................... 976 
4. Bar Membership: Matters of Mental Health ................................ 977 

Notes and Questions ...................................................................... 978 
C. Interstate Regulation ............................................................................. 980 

Leis v. Flynt ............................................................................................ 981 
Notes and Questions .............................................................................. 983 

Chapter 16. Legal Education ................................................................... 985 
Introduction .................................................................................................... 985 
A. Structure ................................................................................................. 985 

1. History ............................................................................................ 985 
2. Accreditation .................................................................................. 987 

Richard A. Posner, “Let Employers Insist If Three Years of  

Law School Is Necessary” ...................................................... 989 
Notes and Questions ...................................................................... 990 
Problem 1 ........................................................................................ 997 

3. Rankings ......................................................................................... 997 
Notes and Questions ...................................................................... 999 

B. Goals, Methods, and Outcomes ........................................................... 1000 
1. What Is Law School Designed to Do? ......................................... 1001 
2. How Does Law School Train Lawyers? ....................................... 1001 

Anthony T. Kronman, The Lost Lawyer: Failing Ideals of the  

Legal Profession ................................................................... 1004 
Notes and Questions .................................................................... 1005 
William M. Sullivan et al., Educating Lawyers: Preparation  

for the Profession of Law ..................................................... 1006 
Notes and Questions .................................................................... 1007 
Notes and Questions .................................................................... 1013 

3. How Well Does Law School Work? .............................................. 1014 
Notes and Questions .................................................................... 1015 

C. Diversity ............................................................................................... 1016 
1. Admissions .................................................................................... 1016 

Notes and Questions .................................................................... 1023 



xxx TABLE OF CONTENTS  

 

  

2. Climate ......................................................................................... 1026 
Kimberlé Williams Crenshaw, “Foreword: Toward a Race-

Conscious Pedagogy in Legal Education” ........................... 1027 
Notes and Questions .................................................................... 1030 

3. Viewpoint Diversity ..................................................................... 1032 
Notes and Questions .................................................................... 1034 

4. Reform ........................................................................................... 1035 
ABA Presidential Initiative Commission on Diversity,  

“Diversity in the Legal Profession: Next Steps” ................. 1035 

Chapter 17. Epilogue ...............................................................................1037 
A. Professional Satisfaction and Well-Being .......................................... 1037 
B. Sources of Professional Satisfaction and Well-Being ........................ 1039 
C. Strategies for Reform ........................................................................... 1043 

INDEX ............................................................................................................ 1047 

 




