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In the wake of the 2008 financial crisis, Congress established the Consumer Financial
Protection Bureau (CFPB), an independent regulatory agency tasked with ensuring
that consumer debt products are safe and transparent. In organizing the CFPB,
Congress deviated from the structure of nearly every other independent
administrative agency in our history. Instead of placing the agency under the
leadership of a board with multiple members, Congress provided that the CFPB
would be led by a single Director, who serves for a longer term than the President
and cannot be removed by the President except for inefficiency, neglect, or
malfeasance. The CFPB Director has no boss, peers, or voters to report to. Yet the
Director wields vast rulemaking, enforcement, and adjudicatory authority over a
significant portion of the U. S. economy. The question before us is whether this
arrangement violates the Constitution’s separation of powers.

Under our Constitution, the “executive Power’—all of it—is “vested in a President,”
who must “take Care that the Laws be faithfully executed.” Art. II, §1, cl. 1; id., §3.
Because no single person could fulfill that responsibility alone, the Framers expected
that the President would rely on subordinate officers for assistance. Ten years ago,
in Free Enterprise Fund v. Public Company Accounting Ouversight Bd., 561 U. S. 477
(2010), we reiterated that, “as a general matter,” the Constitution gives the President
“the authority to remove those who assist him in carrying out his duties,” [citation].
“Without such power, the President could not be held fully accountable for
discharging his own responsibilities; the buck would stop somewhere else.” [Citation.]

The President’s power to remove—and thus supervise—those who wield executive
power on his behalf follows from the text of Article II, was settled by the First
Congress, and was confirmed in the landmark decision Myers v. United States, 272
U. S. 52 (1926). Our precedents have recognized only two exceptions to the President’s
unrestricted removal power. In Humphrey’s Executor v. United States, 295 U. S. 602
(1935), we held that Congress could create expert agencies led by a group of principal
officers removable by the President only for good cause. And in United States v.
Perkins, 116 U. S. 483 (1886), and Morrison v. Olson, 487 U. S. 654 (1988), we held
that Congress could provide tenure protections to certain inferior officers with
narrowly defined duties.



We are now asked to extend these precedents to a new configuration: an independent
agency that wields significant executive power and is run by a single individual who
cannot be removed by the President unless certain statutory criteria are met. We
decline to take that step. While we need not and do not revisit our prior decisions
allowing certain limitations on the President’s removal power, there are compelling
reasons not to extend those precedents to the novel context of an independent agency
led by a single Director. Such an agency lacks a foundation in historical practice and
clashes with constitutional structure by concentrating power in a unilateral actor
insulated from Presidential control.

We therefore hold that the structure of the CFPB violates the separation of powers.
We go on to hold that the CFPB Director’s removal protection is severable from the
other statutory provisions bearing on the CFPB’s authority. The agency may
therefore continue to operate, but its Director, in light of our decision, must be
removable by the President at will.

A

In the summer of 2007, then-Professor Elizabeth Warren called for the creation of a
new, independent federal agency focused on regulating consumer financial products.
Warren, Unsafe at Any Rate, Democracy (Summer 2007). Professor Warren believed
the financial products marketed to ordinary American households—credit cards,
student loans, mortgages, and the like—had grown increasingly unsafe due to a
“regulatory jumble” that paid too much attention to banks and too little to consumers.
Ibid. To remedy the lack of “coherent, consumer-oriented” financial regulation, she
proposed “concentrat[ing] the review of financial products in a single location”—an
independent agency modeled after the multimember Consumer Product Safety
Commission. Ibid.

That proposal soon met its moment. Within months of Professor Warren’s writing,
the subprime mortgage market collapsed, precipitating a financial crisis that wiped
out over $10 trillion in American household wealth and cost millions of Americans
their jobs, their retirements, and their homes. In the aftermath, the Obama
administration embraced Professor Warren’s recommendation. Through the
Treasury Department, the administration encouraged Congress to establish an
agency with a mandate to ensure that “consumer protection regulations” in the
financial sector “are written fairly and enforced vigorously.” [Citation.] Like Professor
Warren, the administration envisioned a traditional independent agency, run by a
multimember board with a “diverse set of viewpoints and experiences.” [Citation.]



In 2010, Congress acted on these proposals and created the Consumer Financial
Protection Bureau (CFPB) as an independent financial regulator within the Federal
Reserve System. [Citation.] Congress tasked the CFPB with “implement[ing]” and
“enforc[ing]” a large body of financial consumer protection laws to “ensur[e] that all
consumers have access to markets for consumer financial products and services and
that markets for consumer financial products and services are fair, transparent, and
competitive.” 12 U.S.C. §5511(a). Congress transferred the administration of 18
existing federal statutes to the CFPB, including the Fair Credit Reporting Act, the
Fair Debt Collection Practices Act, and the Truth in Lending Act. [Citation.] In
addition, Congress enacted a new prohibition on “any unfair, deceptive, or abusive
act or practice” by certain participants in the consumer-finance sector. [Citation.]
Congress authorized the CFPB to implement that broad standard (and the 18 pre-
existing statutes placed under the agency’s purview) through binding regulations.
[Citation.]

Congress also vested the CFPB with potent enforcement powers. The agency has the
authority to conduct investigations, issue subpoenas and civil investigative demands,
Initiate administrative adjudications, and prosecute civil actions in federal court.
[Citation.] To remedy violations of federal consumer financial law, the CFPB may
seek restitution, disgorgement, and injunctive relief, as well as civil penalties of up
to $1,000,000 (inflation adjusted) for each day that a violation occurs. [Citation.]
Since its inception, the CFPB has obtained over $11 billion in relief for over 25 million
consumers, including a $1 billion penalty against a single bank in 2018. [Citation.]

The CFPB’s rulemaking and enforcement powers are coupled with extensive
adjudicatory authority. The agency may conduct administrative proceedings to
“ensure or enforce compliance with” the statutes and regulations it administers.
[Citation.] When the CFPB acts as an adjudicator, it has “jurisdiction to grant any
appropriate legal or equitable relief.” [Citation.] The “hearing officer” who presides
over the proceedings may issue subpoenas, order depositions, and resolve any
motions filed by the parties. [Citation.] At the close of the proceedings, the hearing
officer issues a “recommended decision,” and the CFPB Director considers that
recommendation and “issue[s] a final decision and order.” [Citations.]

Congress’s design for the CFPB differed from the proposals of Professor Warren and
the Obama administration in one critical respect. Rather than create a traditional
independent agency headed by a multimember board or commission, Congress
elected to place the CFPB under the leadership of a single Director. [Citation.] The
CFPB Director is appointed by the President with the advice and consent of the
Senate. [Citation.] The Director serves for a term of five years, during which the
President may remove the Director from office only for “inefficiency, neglect of duty,
or malfeasance in office.” [Citation.]



Unlike most other agencies, the CFPB does not rely on the annual appropriations
process for funding. Instead, the CFPB receives funding directly from the Federal
Reserve, which is itself funded outside the appropriations process through bank
assessments. Each year, the CFPB requests an amount that the Director deems
“reasonably necessary to carry out” the agency’s duties, and the Federal Reserve
grants that request so long as it does not exceed 12% of the total operating expenses
of the Federal Reserve (inflation adjusted). [Citation.] In recent years, the CFPB’s
annual budget has exceeded half a billion dollars. [Citation.]

B

Seila Law LLC is a California-based law firm that provides debt-related legal services
to clients. In 2017, the CFPB issued a civil investigative demand to Seila Law to
determine whether the firm had “engag[ed] in unlawful acts or practices in the
advertising, marketing, or sale of debt relief services.” [Citations.] The demand
(essentially a subpoena) directed Seila Law to produce information and documents
related to its business practices.

Seila Law asked the CFPB to set aside the demand, objecting that the agency’s
leadership by a single Director removable only for cause violated the separation of
powers. The CFPB declined to address that claim and directed Seila Law to comply
with the demand.

When Seila Law refused, the CFPB filed a petition to enforce the demand in the
District Court. [Citation.] In response, Seila Law renewed its defense that the
demand was invalid and must be set aside because the CFPB’s structure violated the
Constitution. The District Court disagreed and ordered Seila Law to comply with the
demand (with one modification not relevant here).

The Court of Appeals affirmed. . ..

We granted certiorari to address the constitutionality of the CFPB’s structure.
[Citation.] . ..

III

We hold that the CFPB’s leadership by a single individual removable only for
inefficiency, neglect, or malfeasance violates the separation of powers.

A



... The President’s removal power has long been confirmed by history and precedent.
It “was discussed extensively in Congress when the first executive departments were
created” in 1789. Free Enterprise Fund, [citation]. “The view that ‘prevailed, as most
consonant to the text of the Constitution’ and ‘to the requisite responsibility and
harmony in the Executive Department,” was that the executive power included a
power to oversee executive officers through removal.” [Citation.] The First Congress’s
recognition of the President’s removal power in 1789 “provides contemporaneous and
weighty evidence of the Constitution’s meaning,” [citation], and has long been the
“settled and well understood construction of the Constitution,” [citation].

The Court recognized the President’s prerogative to remove executive officials in
Mpyers v. United States, [citation]. Chief Justice Taft, writing for the Court, conducted
an exhaustive examination of the First Congress’s determination in 1789, the views
of the Framers and their contemporaries, historical practice, and our precedents up
until that point. He concluded that Article II “grants to the President” the “general
administrative control of those executing the laws, including the power of
appointment and removal of executive officers.” [Citation.] Just as the President’s
“selection of administrative officers is essential to the execution of the laws by him,
so must be his power of removing those for whom he cannot continue to be
responsible.” [Citation.] “[T]o hold otherwise,” the Court reasoned, “would make it
impossible for the President . . . to take care that the laws be faithfully executed.”
[Citation.] . ..

We recently reiterated the President’s general removal power in Free Enterprise
Fund. “Since 1789,” we recapped, “the Constitution has been understood to empower
the President to keep these officers accountable—by removing them from office, if
necessary.” [Citation.] Although we had previously sustained congressional limits on
that power in certain circumstances, we declined to extend those limits to “a new
situation not yet encountered by the Court”—an official insulated by two layers of
for-cause removal protection. [Citation.] In the face of that novel impediment to the
President’s oversight of the Executive Branch, we adhered to the general rule that
the President possesses “the authority to remove those who assist him in carrying
out his duties.” Id., at 513-514.

Free Enterprise Fund left in place two exceptions to the President’s unrestricted
removal power. First, in Humphrey’s Executor, decided less than a decade after
Mpyers, the Court upheld a statute that protected the Commissioners of the FTC from
removal except for “inefficiency, neglect of duty, or malfeasance in office.” [Citation.]
In reaching that conclusion, the Court stressed that Congress’s ability to impose such
removal restrictions “will depend upon the character of the office.” [Citation.] . . .

Because the Court limited its holding “to officers of the kind here under
consideration,” id., at 632, the contours of the Humphrey’s Executor exception depend



upon the characteristics of the agency before the Court. Rightly or wrongly, the Court
viewed the FTC (as it existed in 1935) as exercising “no part of the executive power.”
Id., at 628. Instead, it was “an administrative body” that performed “specified duties
as a legislative or as a judicial aid.” Ibid. It acted “as a legislative agency” in “making
investigations and reports” to Congress and “as an agency of the judiciary” in making
recommendations to courts as a master in chancery. Ibid. “To the extent that [the
FTC] exercise[d] any executive function[,] as distinguished from executive power in
the constitutional sense,” it did so only in the discharge of its “quasi-legislative or
quasi-judicial powers.” Ibid. (emphasis added).2

The Court identified several organizational features that helped explain its
characterization of the FTC as non-executive. Composed of five members—no more
than three from the same political party—the Board was designed to be “non-
partisan” and to “act with entire impartiality.” Id., at 624,; [citation]. The FTC’s
duties were “neither political nor executive,” but instead called for “the trained
judgment of a body of experts” “informed by experience.” [citation]. And the
Commissioners’ staggered, seven-year terms enabled the agency to accumulate
technical expertise and avoid a “complete change” in leadership “at any one time.”

Ibid.

In short, Humphrey’s Executor permitted Congress to give for-cause removal
protections to a multimember body of experts, balanced along partisan lines, that
performed legislative and judicial functions and was said not to exercise any
executive power. Consistent with that understanding, the Court later applied “[t]he
philosophy of Humphrey’s Executor” to uphold for-cause removal protections for the
members of the War Claims Commission—a three-member “adjudicatory body”
tasked with resolving claims for compensation arising from World War II. [Citation.]

While recognizing an exception for multimember bodies with “quasi-judicial” or
“quasi-legislative” functions, Humphrey’s Executor reaffirmed the core holding of
Myers that the President has “unrestrictable power . . . to remove purely executive
officers.” [Citation.] The Court acknowledged that between purely executive officers
on the one hand, and officers that closely resembled the FTC Commissioners on the
other, there existed “a field of doubt” that the Court left “for future consideration.”
[Citation.]

2The Court’s conclusion that the FTC did not exercise executive power has not withstood the test of time. As we
observed in Morrison v. Olson _[citation], “[I]t is hard to dispute that the powers of the FTC at the time of Humphrey’s
Executor would at the present time be considered ‘executive,’ at least to some degree.” [citation]. See also Arlington
v. FCC, 569 U. S. 290, 305, n. 4, (2013) (even though the activities of administrative agencies “take ‘legislative’ and
‘judicial’ forms,” “they are exercises of—indeed, under our constitutional structure they must be exercises of—the
‘executive Power’” (quoting Art. 11, 81, cl. 1)).


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58FW-XKP1-F04K-F000-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58FW-XKP1-F04K-F000-00000-00&context=

We have recognized a second exception for inferior officers in two cases, United States
v. Perkins and Morrison v. Olson. In Perkins, we upheld tenure protections for a naval
cadet-engineer. [Citation.] And, in Morrison, we upheld a provision granting good-
cause tenure protection to an independent counsel appointed to investigate and
prosecute particular alleged crimes by high-ranking Government officials. [Citation.]
Backing away from the reliance in Humphrey’s Executor on the concepts of “quasi-
legislative” and “quasi-judicial” power, we viewed the ultimate question as whether
a removal restriction is of “such a nature that [it] impede[s] the President’s ability to
perform his constitutional duty.” [Citation.] Although the independent counsel was a
single person and performed “law enforcement functions that typically have been
undertaken by officials within the Executive Branch,” we concluded that the removal
protections did not unduly interfere with the functioning of the Executive Branch
because “the independent counsel [was] an inferior officer under the Appointments
Clause, with limited jurisdiction and tenure and lacking policymaking or significant
administrative authority.” [Citation.]

These two exceptions—one for multimember expert agencies that do not wield
substantial executive power, and one for inferior officers with limited duties and no
policymaking or administrative authority—“represent what up to now have been the
outermost constitutional limits of permissible congressional restrictions on the
President’s removal power.” [Citation.]

B

Neither Humphrey’s Executor nor Morrison resolves whether the CFPB Director’s
insulation from removal is constitutional. Start with Humphrey’'s Executor. Unlike
the New Deal-era FTC upheld there, the CFPB is led by a single Director who cannot
be described as a “body of experts” and cannot be considered “non-partisan” in the
same sense as a group of officials drawn from both sides of the aisle. [Citation.]
Moreover, while the staggered terms of the FTC Commissioners prevented complete
turnovers in agency leadership and guaranteed that there would always be some
Commissioners who had accrued significant expertise, the CFPB’s single-Director
structure and five-year term guarantee abrupt shifts in agency leadership and with
1t the loss of accumulated expertise.

In addition, the CFPB Director is hardly a mere legislative or judicial aid. Instead of
making reports and recommendations to Congress, as the 1935 FTC did, the Director
possesses the authority to promulgate binding rules fleshing out 19 federal statutes,
including a broad prohibition on unfair and deceptive practices in a major segment
of the U. S. economy. And instead of submitting recommended dispositions to an
Article III court, the Director may unilaterally issue final decisions awarding legal
and equitable relief in administrative adjudications. Finally, the Director’s
enforcement authority includes the power to seek daunting monetary penalties



against private parties on behalf of the United States in federal court—a
quintessentially executive power not considered in Humphrey’s Executor.

The logic of Morrison also does not apply. Everyone agrees the CFPB Director is not
an inferior officer, and her duties are far from limited. Unlike the independent
counsel, who lacked policymaking or administrative authority, the Director has the
sole responsibility to administer 19 separate consumer-protection statutes that cover
everything from credit cards and car payments to mortgages and student loans. It is
true that the independent counsel in Morrison was empowered to initiate criminal
investigations and prosecutions, and in that respect wielded core executive power.
But that power, while significant, was trained inward to high-ranking Governmental
actors identified by others, and was confined to a specified matter in which the
Department of Justice had a potential conflict of interest. By contrast, the CFPB
Director has the authority to bring the coercive power of the state to bear on millions
of private citizens and businesses, imposing even billion-dollar penalties through
administrative adjudications and civil actions.

In light of these differences, the constitutionality of the CFPB Director’s insulation
from removal cannot be settled by Humphrey’s Executor or Morrison alone.

C

The question instead is whether to extend those precedents to the “new situation”
before us, namely an independent agency led by a single Director and vested with
significant executive power. [Citation.] We decline to do so. Such an agency has no
basis in history and no place in our constitutional structure. . . .

[The majority’s discussion of the constitutional merits of a single-Director
independent agency is omitted.]

According to amicus, Humphrey’s Executor and Morrison establish a general rule that
Congress may impose “modest” restrictions on the President’s removal power, with
only two limited exceptions. Congress may not reserve a role for itself in individual
removal decisions (as it attempted to do in Myers and Bowsher). And it may not
eliminate the President’s removal power altogether (as it effectively did in Free
Enterprise Fund). Outside those two situations, amicus argues, Congress is generally
free to constrain the President’s removal power.

But text, first principles, the First Congress’s decision in 1789, Myers, and Free
Enterprise Fund all establish that the President’s removal power is the rule, not the
exception. While we do not revisit Humphrey’s Executor or any other precedent today,
we decline to elevate it into a freestanding invitation for Congress to impose



additional restrictions on the President’s removal authority. . . .

The dissent, for its part, largely reprises points that the Court has already considered
and rejected: It notes the lack of an express removal provision, invokes Congress’s
general power to create and define executive offices, highlights isolated statements
from individual Framers, downplays the decision of 1789, minimizes Myers,
brainstorms methods of Presidential control short of removal, touts the need for
creative congressional responses to technological and economic change, and
celebrates a pragmatic, flexible approach to American governance.

If these arguments sound familiar, it’s because they are. They were raised by the
dissent in Free Enterprise Fund. [Citation.] The answers to these repeated concerns
(beyond those we have already covered) are the same today as they were ten years
ago. Today, as then, Congress’s “plenary control over the salary, duties, and even
existence of executive offices” makes “Presidential oversight” more critical—not
less—as the “[o]nly” tool to “counter [Congress’s] influence.” [Citation.] Today, as
then, the various “bureaucratic minutiae” a President might use to corral agency
personnel is no substitute for at will removal. [Citation.] And today, as always, the
urge to meet new technological and societal problems with novel governmental
structures must be tempered by constitutional restraints that are not known—and
were not chosen—for their efficiency or flexibility. [Citation.]

As we explained in Free Enterprise Fund, “One can have a government that functions
without being ruled by functionaries, and a government that benefits from expertise
without being ruled by experts.” [Citation.]While “[n]o one doubts Congress’s power
to create a vast and varied federal bureaucracy,” the expansion of that bureaucracy
into new territories the Framers could scarcely have imagined only sharpens our duty
to ensure that the Executive Branch is overseen by a President accountable to the
people. [Citation.] . ..

A decade ago, we declined to extend Congress’s authority to limit the President’s
removal power to a new situation, never before confronted by the Court. We do the
same today. In our constitutional system, the executive power belongs to the
President, and that power generally includes the ability to supervise and remove the
agents who wield executive power in his stead. While we have previously upheld
limits on the President’s removal authority in certain contexts, we decline to do so
when it comes to principal officers who, acting alone, wield significant executive
power. The Constitution requires that such officials remain dependent on the
President, who in turn is accountable to the people.

The judgment of the United States Court of Appeals for the Ninth Circuit is vacated,
and the case 1s remanded for further proceedings consistent with this opinion.



It is so ordered.

m JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, concurring in part and
dissenting in part.

The Court’s decision today takes a restrained approach on the merits by limiting
Humphrey’s Executor v. United States, [citation], rather than overruling it. . ..

Because the Court takes a step in the right direction by limiting Humphrey’s Executor
to “multimember expert agencies that do not wield substantial executive power,” I join
Parts I, II, and III of its opinion.

The decision in Humphrey’s Executor poses a direct threat to our constitutional
structure and, as a result, the liberty of the American people. The Court concludes
that it is not strictly necessary for us to overrule that decision. But with today’s
decision, the Court has repudiated almost every aspect of Humphrey’s Executor. In a
future case, I would repudiate what is left of this erroneous precedent. . . .

C

Today’s decision constitutes the latest in a series of cases that have significantly
undermined Humphrey’s Executor. First, in Morrison, the Court repudiated the
reasoning of the decision. [Citation.] Then, in Free Enterprise Fund, we returned to
the principles set out in the “landmark case of Myers.” [Citation.] And today, the
Court rightfully limits Humphrey’s Executor to “multimember expert agencies that
do not wield substantial executive power.” After these decisions, the foundation for
Humphrey’s Executor is not just shaky. It is nonexistent.

This Court’s repudiation of Humphrey’s Executor began with its decision in Morrison.
There, the Court upheld a statute insulating an independent counsel from removal
by the Attorney General absent a showing of “good cause.” [Citation.]. In doing so,
the Court set aside the reasoning of Humphrey’s Executor. It recognized that
Humphrey’s Executor “rel[ied] on the terms ‘quasi-legislative’ and ‘quasi-judicial’ to
distinguish the officials involved in Humphrey’s Executor . . . from those in Myers.”
[Citation.] But it then immediately stated that its “present considered view is that
the determination of whether the Constitution allows Congress to impose a ‘good
cause’-type restriction on the President’s power to remove an official cannot be made
to turn on whether or not that official is classified as ‘purely executive.” [Citation.]
The Court also rejected Humphrey’s Executor’s conclusion that the FTC did not

10



exercise executive power, stating that “the powers of the FTC at the time of
Humphrey’s Executor would at the present time be considered ‘executive.” [Citation.]
The lone dissenter, Justice Scalia, disagreed with much of the Court’s analysis but
noted that the Court had rightfully “swept” Humphrey’s Executor “into the dustbin of
repudiated constitutional principles.” [Citation.] Thus, all Members of the Court who
heard Morrison rejected the core rationale of Humphrey’s Executor.

The reasoning of the Court’s decision in Free Enterprise Fund created further tension
(if not outright conflict) with Humphrey’s Executor. . . . In its analysis, the Court
recognized that allowing officers to “execute the laws” beyond the President’s control
“Is contrary to Article IT’s vesting of the executive power in the President.” [Citation.]
The Court acknowledged that “the executive power include[s] a power to oversee
executive officers through removal.” [Citation.] And it explained that, without the
power of removal, the President cannot “be held fully accountable” for the exercise of
the executive power, “greatly diminish[ing] the intended and necessary
responsibility of the chief magistrate himself.” [Citation.] Accountability, the Court
repeatedly emphasized, plays a central role in our constitutional structure.
[Citations.] Humphrey’s Executor is at odds with every single one of these principles:
It ignores Article IT’s Vesting Clause, sidesteps the President’s removal power, and
encourages the exercise of executive power by unaccountable officers. The reasoning
of the two decisions simply cannot be reconciled.

Finally, today’s decision builds upon Morrison and Free Enterprise Fund, further
eroding the foundation of Humphrey’s Executor. The Court correctly notes that “[t]he
entire ‘executive Power’ belongs to the President alone.” The President therefore
must have “power to remove—and thus supervise—those who wield executive power
on his behalf.” As a result, the Court concludes that Humphrey’s Executor must be
limited to “multimember expert agencies that do not wield substantial executive
power.” And, at the same time, it recognizes (as the Court did in Morrison) that “[t]he
Court’s conclusion that the FTC did not exercise executive power has not withstood
the test of time.” In other words, Humphrey’s Executor does not even satisfy its own
exception.

In light of these decisions, it is not clear what is left of Humphrey’s Executor’s
rationale. But if any remnant of that decision is still standing, it certainly is not
enough to justify the numerous, unaccountable independent agencies that currently
exercise vast executive power outside the bounds of our constitutional structure.

* %%

Today, the Court does enough to resolve this case, but in the future, we should
reconsider Humphrey’s Executor in toto. And I hope that we will have the will to do

11



SO.

m JUSTICE KAGAN, with whom JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE
SOTOMAYOR join, . . . dissenting in part.

... The Court today fails to respect its proper role. It recognizes that this Court has
approved limits on the President’s removal power over heads of agencies much like
the CFPB. Agencies possessing similar powers, agencies charged with similar
missions, agencies created for similar reasons. The majority’s explanation is that the
heads of those agencies fall within an “exception”—one for multimember bodies and
another for inferior officers—to a “general rule” of unrestricted presidential removal
power. And the majority says the CFPB Director does not. That account, though, is
wrong in every respect. The majority’s general rule does not exist. Its exceptions,
likewise, are made up for the occasion—gerrymandered so the CFPB falls outside
them. And the distinction doing most of the majority’s work—between multimember
bodies and single directors—does not respond to the constitutional values at stake. If
a removal provision violates the separation of powers, it is because the measure so
deprives the President of control over an official as to impede his own constitutional
functions. But with or without a for-cause removal provision, the President has at
least as much control over an individual as over a commission—and possibly more.
That means the constitutional concern is, if anything, ameliorated when the agency
has a single head. Unwittingly, the majority shows why courts should stay their hand
in these matters. “Compared to Congress and the President, the Judiciary possesses
an inferior understanding of the realities of administration” and the way “political
power[ | operates.” [Citation.]

In second-guessing the political branches, the majority second-guesses as well the
wisdom of the Framers and the judgment of history. It writes in rules to the
Constitution that the drafters knew well enough not to put there. It repudiates the
lessons of American experience, from the 18th century to the present day. And it
commits the Nation to a static version of governance, incapable of responding to new
conditions and challenges. Congress and the President established the CFPB to
address financial practices that had brought on a devastating recession, and could do
so again. Today’s decision wipes out a feature of that agency its creators thought
fundamental to its mission—a measure of independence from political pressure. I
respectfully dissent.

The text of the Constitution, the history of the country, the precedents of this Court,
and the need for sound and adaptable governance—all stand against the majority’s
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opinion. They point not to the majority’s “general rule” of “unrestricted removal
power” with two grudgingly applied “exceptions.” Rather, they bestow discretion on
the legislature to structure administrative institutions as the times demand, so long
as the President retains the ability to carry out his constitutional duties. And most
relevant here, they give Congress wide leeway to limit the President’s removal power

in the interest of enhancing independence from politics in regulatory bodies like the
CFPB. . ..

C

[TThe Court’s precedents before today have accepted the role of independent agencies
in our governmental system. To be sure, the line of our decisions has not run
altogether straight. But we have repeatedly upheld provisions that prevent the
President from firing regulatory officials except for such matters as neglect or
malfeasance. In those decisions, we sounded a caution, insisting that Congress could
not impede through removal restrictions the President’s performance of his own
constitutional duties. (So, to take the clearest example, Congress could not curb the
President’s power to remove his close military or diplomatic advisers.) But within
that broad limit, this Court held, Congress could protect from at-will removal the
officials it deemed to need some independence from political pressures. Nowhere do
those precedents suggest what the majority announces today: that the President has
an “unrestricted removal power” subject to two bounded exceptions.

The majority grounds its new approach in Myers, ignoring the way this Court has
cabined that decision. Myers, the majority tells us, found an unrestrained removal
power “essential to the [President’s] execution of the laws.” What the majority does
not say is that within a decade the Court abandoned that view (much as later scholars
rejected Taft’s one-sided history, [citation]). In Humphrey’s Executor v. United States,
the Court unceremoniously—and unanimously—confined Myers to its facts. . . .

Another three decades on, Morrison both extended Humphrey’s domain and clarified
the standard for addressing removal issues. The Morrison Court, over a one-Justice
dissent, upheld for-cause protections afforded to an independent counsel with power
to investigate and prosecute crimes committed by high-ranking officials. The Court
well understood that those law enforcement functions differed from the rulemaking
and adjudicatory duties highlighted in Humphrey’s . . ..

The majority’s description of Morrison is not true to the decision. (Mostly, it seems,
the majority just wishes the case would go away.) First, Morrison is no “exception” to
a broader rule from Myers. Morrison echoed all of Humphrey’s criticism of the by-
then infamous Myers “dicta.” [Citation.] It again rejected the notion of an “all-
inclusive” removal power. [Citation.] It yet further confined Myers’ reach, making
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clear that Congress could restrict the President’s removal of officials carrying out
even the most traditional executive functions. And the decision, with care, set out the
governing rule—again, that removal restrictions are permissible so long as they do
not impede the President’s performance of his own constitutionally assigned duties.
Second, as all that suggests, Morrison is not limited to inferior officers. . . .

Even Free Enterprise Fund, in which the Court recently held a removal provision
invalid, operated within the framework of this precedent—and in so doing, left in
place a removal provision just like the one here. In that case, the Court considered a
“highly unusual” scheme of double for-cause protection. [Citation.] Members of an
accounting board were protected from removal by SEC Commissioners, who in turn
were protected from removal by the President. The Court found that the two-layer
structure deprived the President of “adequate control” over the Board members. . . .
That holding cast no doubt on ordinary for-cause protections, of the kind in the
Court’s prior cases (and here as well). Quite the opposite. The Court observed that it
did not “take issue with for-cause limitations in general”—which do enable the
President to determine whether good cause for discharge exists (because, say, an
official has violated the law). . ..

So caselaw joins text and history in establishing the general permissibility of for-
cause provisions giving some independence to agencies. Contrary to the majority’s
view, those laws do not represent a suspicious departure from illimitable presidential
control over administration. For almost a century, this Court has made clear that
Congress has broad discretion to enact for-cause protections in pursuit of good
governance. . . .

IT
As the majority explains, the CFPB emerged out of disaster. . . .

No one had a doubt that the new agency should be independent. As explained already,
Congress has historically given—with this Court’s permission—a measure of
independence to financial regulators like the Federal Reserve Board and the FTC.
[Citation.] And agencies of that kind had administered most of the legislation whose
enforcement the new statute transferred to the CFPB. The law thus included an
ordinary for-cause provision—once again, that the President could fire the CFPB’s
Director only for “inefficiency, neglect of duty, or malfeasance in office.” [Citation.]
That standard would allow the President to discharge the Director for a failure to
“faithfully execute[ ]” the law, as well as for basic incompetence. [Citations.] But it
would not permit removal for policy differences. . . .

[TThe removal protection given the CFPB’s Director is standard fare. The removal
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power rests with the President alone; Congress has no role to play, as it did in the
laws struck down in Myers and Bowsher. The statute provides only one layer of
protection, unlike the law in Free Enterprise Fund. And the clincher, which you have
heard before: The for-cause standard used for the CFPB is identical to the one the
Court upheld in Humphrey’s. Both enable the President to fire an agency head for
“Inefficiency, neglect of duty, or malfeasance in office.” . . .

The analysis is as simple as simple can be. The CFPB Director exercises the same
powers, and receives the same removal protections, as the heads of other,
constitutionally permissible independent agencies. How could it be that this opinion
1s a dissent?

B

The majority focuses on one (it says sufficient) reason: The CFPB Director is singular,
not plural. “Instead of placing the agency under the leadership of a board with
multiple members,” the majority protests, “Congress provided that the CFPB would
be led by a single Director.” And a solo CFPB Director does not fit within either of
the majority’s supposed exceptions. He is not an inferior officer, so (the majority says)
Morrison does not apply; and he is not a multimember board, so (the majority says)
neither does Humphrey’s. Further, the majority argues, “[a]n agency with a [unitary]
structure like that of the CFPB” is “novel”’—or, if not quite that, “almost wholly
unprecedented.” Finally, the CFPB’s organizational form violates the “constitutional
structure” because it vests power in a “single individual” who is “insulated from
Presidential control.”

I'm tempted at this point just to say: No. All I've explained about constitutional . . .
precedent invalidates the majority’s thesis. But I'll set out here some more targeted
points, taking step by step the majority’s reasoning. . . .

First, as I'm afraid you’ve heard before, the majority’s “exceptions” (like its general
rule) are made up. To begin with, our precedents reject the very idea of such
exceptions. “The analysis contained in our removal cases,” Morrison stated, shuns
any attempt “to define rigid categories” of officials who may (or may not) have job
protection. [Citation.] . .. Similarly, Humphrey’s and later precedents give no support
to the majority’s view that the number of people at the apex of an agency matters to
the constitutional issue. Those opinions mention the “groupness” of the agency head
only in their background sections. The majority picks out that until-now-irrelevant
fact to distinguish the CFPB, and constructs around it an until-now-unheard-of
exception. So if the majority really wants to see something “novel,” [citation] it need
only look to its opinion.
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... Almost all independent agencies are controversial, no matter how many directors
they have. Or at least controversial among Presidents and their lawyers. That’s
because whatever might be said in their favor, those agencies divest the President of
some removal power. If signing statements and veto threats made independent
agencies unconstitutional, quite a few wouldn’t pass muster. Maybe that’s what the
majority really wants (I wouldn’t know)—but it can’t pretend the disputes
surrounding these agencies had anything to do with whether their heads are singular
or plural. . ..

QUESTIONS

1. How does Seila Law affect Congress’ capacity to constrain the President’s ability
to remove presidential appointees? Suppose Congress enacted legislation expanding
the number of Directors of the Consumer Financial Protection Bureau from one to
five, limited the number of Directors from any one political party to three, and
staggered the Directors’ terms; after Seila Law, could Congress then impose a “for
cause” limitation on the firing of CFPB board members?

2. How has Congress’ ability to constrain the President’s removal power waxed and
waned with the Court’s decisions in Myers, Humphrey’'s Executor, Morrison, Free
Enterprise Fund, and Seila Law? If you made a chart with the nature of the office
along one axis, and the nature of the constraint on the removal power on the other,
how would these decisions plot out? Can you discern a direction in the evolution of
the sequence of cases? Do the four cases demonstrate a jurisprudential pendulum
swing or a ratcheted winnowing of the permissibility of removal limitations?

3. The majority and dissent cite Myers, Humphrey’s Executor, Morrison, and Free
Enterprise Fund as supporting their conclusions. In citing these cases, do the
majority and dissent rely on the decisions’ holdings, dicta, or a combination of both?
Which opinion has the more convincing characterization of each of these cases? Why?

4. In his concurring opinion, Justice Thomas contends that Humphrey’s Executor
should no longer be considered good law as a result of the holding in Seila Law. Has
Seila Law so undermined Humphrey’s Executor as to have overruled it in all but
name?

5. Suppose that after the decision in Free Enterprise Fund case, but before Seila Law,
you had been writing a law review article in which you asserted that Free Enterprise
Fund’s holding applies only to cases of double for-cause protection without regard to
the nature of the presidential appointee. Would you have been wrong?
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