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Ultimately, in 1869, Congress ended altogether the requirement that the justices
ride circuit. They are, however, still entitled to sit with the lower courts if they
so choose, and Chief Justice William Rehnquist occasionally did sit as a trial
judge, with a helper judge alongside, so that he could get a feel for trial courts.

D. National and State Powers Before the Civil War
1.

The Bank Issue

We have examined two major accomplishments of the First Congress—
the Judiciary Act of 1789 and proposal of the Bill of Rights. A third was the
creation of the first Bank of the United States.
The Bank was the brainchild of the Secretary of the Treasury, Alexander
Hamilton. There were only three banks in the nation at the time, and a great
multiplicity of currencies. Hamilton hoped that a great national bank would
help create a more stable financial system and provide an efficient mechanism
for the national government to borrow money, to hold funds, and to make payments. The Bank was a private corporation chartered by Congress for 20 years,
with the United States owning 20% of the stock (which it purchased by borrowing from the Bank itself!), and the rest raised from private investors. The
law provided that bills issued by the Bank could be used to pay debts owed to
the United States, and that no other bank would be granted this privilege. In
general, the northern mercantile class favored creation of the Bank, while the
Southern agrarian interests opposed it. In the House, James Madison was one
of the leaders of the opposition. Nevertheless, in part because Hamilton agreed
to support moving the nation’s capital to the south, both Houses passed the bill
and presented it to President Washington.
Washington had doubts about the constitutionality of the bill, and—recognizing that he could not get advice from the Supreme Court—asked Attorney
General Edmund Randolph and Secretary of State Thomas Jefferson for their
opinions. Both advised him that it was unconstitutional. Struck by the force
of their arguments, Washington invited Hamilton to respond. A week later,
Hamilton did, and two days after that Washington signed the bill. Here are
excerpts from the Jefferson and Hamilton opinions.
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Thomas Jefferson, Opinion on the Constitutionality
of a National Bank
February 15, 1791

The bill for establishing a National Bank undertakes among other things:
1.

To form the subscribers into a corporation.

2.

To enable them in their
corporate capacities to receive grants of land; and
so far is against the laws
of Mortmain.

WORTH
NOTING

Jefferson was referring here to traditional doctrine prohibiting
perpetual ownership
of land by entities.

3.

To make alien subscribers capable of holding lands; and so far
is against the laws of Alienage.

4.

To transmit these lands, on the death of a proprietor, to a certain
line of successors; and so far changes the course of Descents.

5.

To put the lands out of the reach of forfeiture or escheat; and
so far is against the laws of Forfeiture and Escheat.

6.

To transmit personal chattels to successors in a certain line; and
so far is against the laws of Distribution.

7.

To give them the sole and exclusive right of banking under the
national authority; and so far is against the laws of Monopoly.

8.

To communicate to them a power to make laws paramount to
the laws of the States: for so they must be construed, to protect
the institution from the control of the State legislatures; and
so, probably, they will be construed.

I consider the foundation of the Constitution as laid on this ground: That
“all powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved
to the States or to the people.” To
Jefferson is quoting
take a single step beyond the boundwhat we now know as
WORTH
the 10th amendment,
aries thus specially drawn around the

NOTING

which was not yet a
part of the
Constitution; it was ratified on
December 15 of that year.

Chapter I | Constitutional History from the Beginning to the New Deal

powers of Congress, is to take possession of a boundless field of power, no longer susceptible of any definition.
The incorporation of a bank, and the powers assumed by this bill, have
not, in my opinion, been delegated to the United States by the Constitution.
I.

They are not among the powers specially enumerated: for these are:

1st. A power to lay taxes for the purpose of paying the debts of the United
States; but no debt is paid by this bill, nor any tax laid. Were it a bill to raise
money, its origination in the Senate would condemn it by the Constitution.
2d. “To borrow money.” But this bill neither borrows money nor ensures
the borrowing it. The proprietors of the bank will be just as free as any other
money holders to lend or not to lend their money to the public. . . .
3d. To “regulate commerce with foreign nations, and among the States,
and with the Indian tribes.” To erect a bank, and to regulate commerce, are very
different acts. He who erects a bank, creates a subject of commerce in its bills;
so does he who makes a bushel of wheat, or digs a dollar out of the mines; yet
neither of these persons regulates commerce thereby. To make a thing which
may be bought and sold, is not to prescribe regulations for buying and selling.
Besides, if this was an exercise of the power of regulating commerce, it would
be void, as extending as much to the internal commerce of every State as to its
external. . . . Accordingly the bill does not propose the measure as a regulation
of trade, but as “productive of considerable advantages to trade.” Still less are
these powers covered by any other of the special enumerations.
II. Nor are they within either of the general phrases, which are the two
following:—
1. To lay taxes to provide for the general welfare of the United States,
that is to say, “to lay taxes for the purpose of providing for the general welfare.”
For the laying of taxes is the power and the general welfare the purpose for which
the power is to be exercised. They are not to lay taxes ad libitum [as much as desired] for any purpose they please; but only to pay the debts or provide for the welfare
of the Union. In like manner, they are not to do anything they please to provide
for the general welfare, but only to lay taxes for that purpose. To consider the
latter phrase, not as describing the purpose of the first, but as giving a distinct
and independent power to do any act they please, which might be for the good
of the Union, would render all the preceding and subsequent enumerations of
power completely useless.
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It would reduce the whole instrument to a single phrase, that of instituting a Congress with power to do whatever would be for the good of the United
States; and, as they would be the sole judges of the good or evil, it would be
also a power to do whatever evil they please.
It is an established rule of construction where a phrase will bear either of
two meanings, to give it that which will allow some meaning to the other parts
of the instrument, and not that which would render all the others useless. Certainly no such universal power was meant to be given them. It was intended to
lace them up straitly within the enumerated powers, and those without which,
as means, these powers could not be carried into effect. It is known that the
very power now proposed as a means was rejected as an end by the Convention
which formed the Constitution. A proposition was made to them to authorize
Congress to open canals, and an amendatory one to empower them to incorporate. But the whole was rejected, and one of the reasons for rejection urged
in debate was, that then they would have a power to erect a bank, which would
render the great cities, where there were prejudices and jealousies on the subject, adverse to the reception of the Constitution.
2. The second general phrase is “to make all laws necessary and proper
for carrying into execution the enumerated powers.” But they can all be carried
into execution without a bank. A bank therefore is not necessary, and consequently not authorized by this phrase.
It has been urged that a bank will give great facility or convenience in the
collection of taxes. Suppose this were true: yet the Constitution allows only
the means which are “necessary,” not those which are merely “convenient” for
effecting the enumerated powers. If such a latitude of construction be allowed
to this phrase as to give any non-enumerated power, it will go to every one, for
there is not one which ingenuity may not torture into a convenience in some instance or other to some one of so long a list of enumerated powers. . . . Therefore
it was that the Constitution restrained them to the necessary means, that is to
say, to those means without which the grant of power would be nugatory. . . .
Perhaps, indeed, bank bills may be a more convenient vehicle than treasury
orders. But a little difference in the degree of convenience, cannot constitute the
necessity which the constitution makes the ground for assuming any non-enumerated power. . . .
The negative of the President is the shield provided by the Constitution to
protect against the invasions of the legislature: 1. The right of the Executive. 2.
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Of the Judiciary. 3. Of the States and state legislatures. The present is the case
of a right remaining exclusively with the states, and consequently one of those
intended by the Constitution to be placed under its protection.
It must be added, however, that unless the President’s mind on a view of
everything which is urged for and against this bill is tolerably clear that it is
unauthorized by the Constitution; if the pro and the con hang so even as to
balance his judgment, a just respect for the wisdom of the legislature would
naturally decide the balance in favor of their opinion. It is chiefly for cases where
they are clearly misled by error, ambition, or interest, that the Constitution has
placed a check in the negative of the President.

Alexander Hamilton, Opinion on the Constitutionality
of a National Bank
February 23, 1791

The Secretary of the Treasury having perused with attention the papers containing the opinions of the Secretary of State and Attorney General
concerning the constitutionality of the bill for establishing a National Bank
proceeds according to the order of the President to submit the reasons which
have induced him to entertain a different opinion. . . .
In entering upon the argument it ought to be premised that the objections
of the Secretary of State and Attorney General are founded on a general denial
of the authority of the United States to erect corporations. The latter indeed
expressly admits that if there be anything in the bill which is not warranted by
the Constitution, it is the clause of incorporation.
Now it appears to the Secretary of the Treasury that this general principle
is inherent in the very definition of Government and essential to every step of the
progress to be made by that of the United States: namely—that every power
vested in a Government is in its nature sovereign and includes by force of the
term a right to employ all the means requisite and fairly applicable to the attainment of the ends of such power; and which are not precluded by restrictions
& exceptions specified in the Constitution, or not immoral, or not contrary to
the essential ends of political society.
This principle in its application to Government in general would be admitted as an axiom. And it will be incumbent upon those who may incline to
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deny it to prove a distinction; and to shew that a rule which in the general system of things is essential to the preservation of the social order is inapplicable
to the United States.
The circumstances that the powers of sovereignty are in this country divided between the national and state governments does not afford the distinction
required. It does not follow from this that each of the portions of powers delegated to the one or to the other is not sovereign with regard to its proper objects.
It will only follow from it that each has sovereign power as to certain things, and
not as to other things. . . .
If it would be necessary to bring proof to a proposition so clear as that
which affirms that the powers of the federal government, as to its objects, are
sovereign, there is a clause of its Constitution which would be decisive. It is that
which declares that the Constitution and the laws of the United States made
in pursuance of it, and all treaties made or which shall be made under their
authority shall be the supreme law of the land. The power which can create the
Supreme law of the land, in any case, is doubtless sovereign as to such case. . . .
The first of [the] arguments [raised by Jefferson and Randolph against a
federal power to create corporations] is that the foundation of the Constitution
is laid on this ground “that all powers not delegated to the United States by
the Constitution nor prohibited to it by the States are reserved to the States or
to the people,” whence it is meant to be inferred that Congress can in no case
exercise any power not included in those enumerated in the Constitution. And
it is affirmed that the power of erecting a corporation is not included in any of
the enumerated powers.
The main proposition here laid down, in its true signification, is not to be
questioned. It is nothing more than a consequence of this republican maxim,
that all government is a delegation of power. But how much is delegated in
each case is a question of fact to be made out by fair reasoning & construction
upon the particular provisions of the Constitution—taking as guides the general principles & general ends of government.
It is not denied that there are implied as well as express powers, and that the
former are as effectually delegated as the latter. And for the sake of accuracy it
shall be mentioned that there is another class of powers which may be properly
denominated resulting powers. It will not be doubted that if the United States
should make a conquest of any of the territories of its neighbors, they would
possess sovereign jurisdiction over the conquered territory. This would rather
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be a result from the whole mass of the powers of the government & from the
nature of political society, than a consequence of either of the powers specially
enumerated.
But be this as it may, it furnishes a striking illustration of the general doctrine contended for. It shews an extensive case in which a power of erecting
corporations is either implied in or would result from some or all of the powers
vested in the National Government. The jurisdiction acquired over such conquered territory would certainly be competent to every species of legislation. . . .
[A] power of erecting a corporation may as well be implied as any other
thing; it may as well be employed as an instrument or mean of carrying into execution any of the specified powers as any other instrument or mean whatever.
The only question must be, in this as in every other case, whether the mean to
be employed, or in this instance the corporation to be erected, has a natural
relation to any of the acknowledged objects or lawful ends of the government.
Thus a corporation may not be erected by Congress for superintending the police
of the city of Philadelphia because they are not authorized to regulate the police
of that city; but one may be erected in relation to the collection of the taxes, or
to the trade with foreign countries, or to the trade between the states, or with
the Indian Tribes, because it is the province of the federal government to regulate those objects & because it is incident to a general sovereign or legislative
power to regulate a thing to employ all the means which relate to its regulation
to the best & greatest advantage.
A strange fallacy seems to have crept into the manner of thinking &
reasoning upon the subject. Imagination appears to have been unusually busy
concerning it. An incorporation seems to have been regarded as some great,
independent, substantive thing—as a political end of peculiar magnitude &
moment; whereas it is truly to be considered as a quality, capacity, or mean to
an end. . . .
To this mode of reasoning respecting the right of employing all the means
requisite to the execution of the specified powers of the government, it is objected
that none but necessary & proper means are to be employed, & the Secretary of
State maintains that no means are to be considered as necessary but those without which the grant of the power would be nugatory. Nay so far does he go in
his restrictive interpretation of the word as even to make the case of necessity
which shall warrant the constitutional exercise of the power to depend on casual
& temporary circumstances, an idea which alone refutes the construction. The
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expediency of exercising a particular power, at a particular time, must indeed
depend on circumstances; but the constitutional right of exercising it must be
uniform & invariable—the same today as tomorrow.
All the arguments therefore against the constitutionality of the bill derived
from the accidental existence of certain state-banks, institutions which happen
to exist today, & for ought that concerns the government of the United States,
may disappear tomorrow, must not only be rejected as fallacious, but must be
viewed as demonstrative that there is a radical source of error in the reasoning.
It is essential to the being of the national government that so erroneous a
conception of the meaning of the word necessary should be exploded.
It is certain that neither the grammatical nor popular sense of the term
requires that construction. According to both, necessary often means no more
than needful, requisite, incidental, useful, or conducive to. It is a common mode
of expression to say that it is necessary for a government or a person to do this
or that thing when nothing more is intended or understood than that the interests of the government or person require, or will be promoted, by the doing
of this or that thing. The imagination can be at no loss for exemplification of
the use of the word in this sense.
And it is the true one in which it is to be understood as used in the Constitution. The whole turn of the clause containing it indicates that it was the
intent of the convention by that clause to give a liberal latitude to the exercise
of the specified powers. . . . To understand the word as the Secretary of State
does would be to depart from its obvious & popular sense, and to give it a restrictive operation; an idea never before entertained. It would be to give it the
same force as if the word absolutely or indispensably had been prefixed to it.
Such a construction would beget endless uncertainty & embarrassment.
The cases must be palpable & extreme in which it could be pronounced with
certainty that a measure was absolutely necessary, or one without which the
exercise of a given power would be nugatory. There are few measures of any
government which would stand so severe a test. To insist upon it would be to
make the criterion of the exercise of any implied power a case of extreme necessity;
which is rather a rule to justify the overleaping of the bounds of constitutional
authority than to govern the ordinary exercise of it. . . .
The practice of the government is against the rule of construction advocated by the Secretary of State. Of this the act concerning light houses, beacons,
buoys & public piers is a decisive example. This doubtless must be referred to
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the power of regulating trade, and is fairly relative to it. But it cannot be affirmed that the exercise of that power, in this instance, was strictly necessary;
or that the power itself would be nugatory without that of regulating establishments of this nature.
This restrictive interpretation of the word necessary is also contrary to this
sound maxim of construction: namely, that the powers contained in a constitution of government, especially those which concern the general administration
of the affairs of a country, its finances, trade, defence, etc. ought to be construed
liberally in advancement of the public good. This rule does not depend on the
particular form of a government or on the particular demarkation of the boundaries of its powers, but on the nature and objects of government itself. The means
by which national exigencies are to be provided for, national inconveniencies
obviated, national prosperity promoted, are of such infinite variety, extent and
complexity, that there must, of necessity, be great latitude of discretion in the
selection & application of those means. Hence, consequently, the necessity &
propriety of exercising the authorities intrusted to a government on principles
of liberal construction. . . .
It is no valid objection to the doctrine to say that it is calculated to extend
the powers of the general government throughout the entire sphere of state
legislation. The same thing has been said and may be said with regard to every
exercise of power by implication or construction. The moment the literal meaning
is departed from, there is a chance of error and abuse. And yet an adherence to
the letter of its powers would at once arrest the motions of the government. . . .
It shall now be endeavored to be shewn that there is a power to erect [a corporation] of the kind proposed by the bill. . . . [I]t remains to shew the relation
of such an institution to one or more of the specified powers of the government.
Accordingly it is affirmed that it has a relation more or less direct to the
power of collecting taxes; to that of borrowing money; to that of regulating
trade between the states; and to those of raising, supporting & maintaining
fleets & armies. To the two former, the relation may be said to be immediate.
And, in the last place, it will be argued that it is, clearly, within the provision which authorizes the making of all needful rules & regulations concerning
the property of the United States, as the same has been practiced upon by the
government.
A Bank relates to the collection of taxes in two ways; indirectly, by increasing the quantity of circulating medium & quickening circulation, which

79

80

Doctrine and Practice Series: Constitutional Law

facilitates the means of paying—directly, by creating a convenient species of medium in which they are to be paid.
A Bank has a direct relation to the power of borrowing money, because it
is a usual and in sudden emergencies an essential instrument in the obtaining
of loans to government.
A nation is threatened with a war. Large sums are wanted, on a sudden, to
make the requisite preparations. Taxes are laid for the purpose, but it requires
time to obtain the benefit of them. Anticipation is indispensable. If there be
a bank, the supply can at once be had; if there be none loans from individuals
must be sought. The progress of these is often too slow for the exigency; in
some situations they are not practicable at all. Frequently, when they are, it is
of great consequence to be able to anticipate the product of them by advances
from a bank. . . .
The institution of a bank has also a natural relation to the regulation of
trade between the states: in so far as it is conducive to the creation of a convenient medium of exchange between them, and to the keeping up a full circulation
by preventing the frequent displacement of the metals in reciprocal remittances.
Money is the very hinge on which commerce turns. And this does not mean
merely gold & silver; many other things have served the purpose with different
degrees of utility. Paper has been extensively employed. . . .
There is a sort of evidence on this point arising from an aggregate view of
the Constitution, which is of no inconsiderable weight. The very general power
of laying & collecting taxes & appropriating their proceeds—that of borrowing
money indefinitely—that of coining money & regulating foreign coins—that of
making all needful rules and regulations respecting the property of the United
States—these powers combined, as well as the reason & nature of the thing
speak strongly [about] this language: That it is the manifest design and scope
of the Constitution to vest in Congress all the powers requisite to the effectual administration of the finances of the United States. As far as concerns this
object, there appears to be no parsimony of power. . . .
Little less than a prohibitory clause can destroy the strong presumptions
which result from the general aspect of the government. Nothing but demonstration should exclude the idea that the power exists.
In all questions of this nature the practice of mankind ought to have great
weight against the theories of individuals.
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The fact, for instance, that all the principal commercial nations have made
use of trading corporations or companies for the purposes of external commerce
is a satisfactory proof that the establishment of them is an incident to the regulation of that commerce. . . .
The first Bank’s 20-year charter expired in 1811, while Madison—who,
as you may recall, led opposition to the original charter in the House—was
President. The charter was not renewed. But in the War of 1812, the nation
experienced severe inflation, and the Government found its ability to borrow
seriously impaired. In 1816, Congress chartered a new Bank, also for 20 years.
Madison, still President, signed the bill. He had explained his change of heart
on the constitutional question the previous year:
[T]he question of the constitutional authority of the Legislature to
establish an incorporated bank [has been] precluded in my judgment
by repeated recognitions under varied circumstances of the validity
of such an institution in acts of the legislative, executive, and judicial branches of the Government, accompanied by indications, in
different modes, of a concurrence of the general will of the nation.
What do you think Madison is referring to here?
In 1817, the Bank opened a branch in Maryland. The next year, the Maryland legislature passed a statute requiring any bank operating in the state but
not chartered by it to pay a stamp tax on notes issued by the bank. (The Bank
of the United States was the only one meeting this description.) The head of
the Maryland branch, James McCulloch, refused to pay the tax. The statute
allowed for an “informer” to bring
an action against a bank violating the
We’ve seen some of
McCulloch already, pp.
statute, and one did that. The Mary41–43, and will
land Court of Appeals, the state’s
see more below, pp.
highest court, upheld the statute, and
356–368.
McCulloch appealed to the United
States Supreme Court. In a unanimous opinion by Marshall, the Supreme
Court held that the United States had constitutional power to establish the
Bank, and that Maryland could not constitutionally tax it. Marshall’s opinion
makes arguments on the first issue much like Hamilton’s.
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In 1832, Congress sent President Andrew Jackson a bill to extend the
charter of the Bank for fifteen years. The purpose of the early attempt to re-charter the Bank was to put the President in a dilemma. He had made clear his
distaste for the Bank, but its proponents believed that if he dared to veto the
bill in the middle of the campaign
he would endanger his chance for
Jackson’s veto message was drafted
re-election. Jackson was not one to
WORTH
largely by his Attorney
shrink from a fight.
NOTING
General, Roger Taney.

President Andrew Jackson, Veto Message on Bill to Recharter
the Second Bank of the United States
WASHINGTON, July 10, 1832.
To the Senate. . . .
A bank of the United States is in many respects convenient for the Government and useful to the people. Entertaining this opinion, and deeply impressed
with the belief that some of the powers and privileges possessed by the existing bank are unauthorized by the Constitution, subversive of the rights of the
States, and dangerous to the liberties of the people, I felt it my duty at an early
period of my Administration to call the attention of Congress to the practicability of organizing an institution combining all its advantages and obviating
these objections. I sincerely regret that in the act before me I can perceive none
of those modifications of the bank charter which are necessary, in my opinion,
to make it compatible with justice, with sound policy, or with the Constitution
of our country. . . .
The powers, privileges, and favors bestowed upon [the Bank] in the original
charter, by increasing the value of the stock far above its par value, operated as
a gratuity of many millions to the stockholders. . . . The act before me proposes another gratuity to the holders of the same stock, and in many cases to the
same men, of at least seven millions more. . . . It is not our own citizens only
who are to receive the bounty of our Government. More than eight millions
of the stock of this bank are held by foreigners. By this act the American Republic proposes virtually to make them a present of some millions of dollars.
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For these gratuities to foreigners and to some of our own opulent citizens the
act secures no equivalent whatever. . . .
I can not perceive the justice or policy of this course. If our Government
must sell monopolies, it would seem to be its duty to take nothing less than
their full value, and if gratuities must be made once in fifteen or twenty years
let them not be bestowed on the subjects of a foreign government nor upon a
designated and favored class of men in our own country. . . .
If we must have a bank with private stockholders, every consideration of
sound policy and every impulse of American feeling admonishes that it should
be purely American. Its stockholders should be composed exclusively of our
own citizens, who at least ought to be friendly to our Government and willing
to support it in times of difficulty and danger. . . .
It is maintained by the advocates of the bank that its constitutionality in
all its features ought to be considered as settled by precedent and by the decision
of the Supreme Court. To this conclusion I can not assent. Mere precedent is
a dangerous source of authority, and should not be regarded as deciding questions of constitutional power except where the acquiescence of the people and
the States can be considered as well settled. So far from this being the case on
this subject, an argument against the bank might be based on precedent. One
Congress, in 1791, decided in favor of a bank; another, in 1811, decided against
it. One Congress, in 1815, decided against a bank; another, in 1816, decided in
its favor. Prior to the present Congress, therefore, the precedents drawn from
that source were equal. If we resort to the States, the expressions of legislative,
judicial, and executive opinions against the bank have been probably to those
in its favor as 4 to 1. There is nothing in precedent, therefore, which, if its authority were admitted, ought to weigh in favor of the act before me.
If the opinion of the Supreme Court covered the whole ground of this act,
it ought not to control the coordinate authorities of this Government. The Congress, the Executive, and the Court must each for itself be guided by its own
opinion of the Constitution. Each public officer who takes an oath to support
the Constitution swears that he will support it as he understands it, and not as
it is understood by others. It is as much the duty of the House of Representatives, of the Senate, and of the President to decide upon the constitutionality
of any bill or resolution which may be presented to them for passage or approval
as it is of the supreme judges when it may be brought before them for judicial
decision. The opinion of the judges has no more authority over Congress than
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the opinion of Congress has over the judges, and on that point the President
is independent of both. The authority of the Supreme Court must not, therefore, be permitted to control the Congress or the Executive when acting in
their legislative capacities, but to have only such influence as the force of their
reasoning may deserve.
Jackson points out
that the McCulloch
Court asserted that
the degree of necessity was a legislative
question rather than a judicial one.

WORTH
NOTING

But in the case relied upon
the Supreme Court have not decided that all the features of this
corporation are compatible with the
Constitution.

The principle here affirmed is that the “degree of its necessity,” involving
all the details of a banking institution, is a question exclusively for legislative
consideration. A bank is constitutional, but it is the province of the Legislature
to determine whether this or that particular power, privilege, or exemption is
“necessary and proper” to enable the bank to discharge its duties to the Government, and from their decision there is no appeal to the courts of justice. Under
the decision of the Supreme Court, therefore, it is the exclusive province of
Congress and the President to decide whether the particular features of this act
are necessary and proper in order to enable the bank to perform conveniently
and efficiently the public duties assigned to it as a fiscal agent, and therefore
constitutional, or unnecessary and improper, and therefore unconstitutional.
Without commenting on the general principle affirmed by the Supreme
Court, let us examine the details of this act in accordance with the rule of legislative action which they have laid down. It will be found that many of the
powers and privileges conferred on it can not be supposed necessary for the
purpose for which it is proposed to be created, and are not, therefore, means
necessary to attain the end in view, and consequently not justified by the Constitution. [Jackson quotes a section of the incorporating act providing that
Congress would not establish any other banks for twenty years and notes that
the pending bill would add another fifteen years of exclusivity.]
If Congress possessed the power to establish one bank, they had power to establish more than one if in their opinion two or more banks had been
“necessary” to facilitate the execution of the powers delegated to them in the
Constitution. If they possessed the power to establish a second bank, it was
a power derived from the Constitution to be exercised from time to time,
and at any time when the interests of the country or the emergencies of the
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Government might make it expedient. It was possessed by one Congress as
well as another, and by all Congresses alike, and alike at every session. But the
Congress of 1816 have taken it away from their successors for twenty years,
and the Congress of 1832 proposes to abolish it for fifteen years more. It can
not be “necessary” or “proper” for Congress to barter away or divest themselves
of any of the powers vested in them by the Constitution to be exercised for the
public good. It is not “necessary” to the efficiency of the bank, nor is it “proper” in relation to themselves and their successors. They may properly use the
discretion vested in them, but they may not limit the discretion of their successors. This restriction on themselves and grant of a monopoly to the bank is
therefore unconstitutional. . . .
The Government of the United States have no constitutional power to
purchase lands within the States except “for the erection of forts, magazines,
arsenals, dockyards, and other needful buildings,” and even for these objects
only “by the consent of the legislature of the State in which the same shall be.”
By making themselves stockholders in the bank and granting to the corporation the power to purchase lands for other purposes they assume a power not
granted in the Constitution and grant to others what they do not themselves
possess. It is not necessary to the receiving, safe-keeping, or transmission of
the funds of the Government that the bank should possess this power, and it
is not proper that Congress should thus enlarge the powers delegated to them
in the Constitution. . . .
The Government is the only “proper” judge where its agents should reside and keep their offices, because it best knows where their presence will be
“necessary.” It can not, therefore, be “necessary” or “proper” to authorize the
bank to locate branches where it pleases to perform the public service, without
consulting the Government, and contrary to its will. The principle laid down
by the Supreme Court concedes that Congress can not establish a bank for
purposes of private speculation and gain, but only as a means of executing the
delegated powers of the General Government. By the same principle a branch
bank can not constitutionally be established for other than public purposes. The
power which this act gives to establish two branches in any State, without the
injunction or request of the Government and for other than public purposes, is
not “necessary” to the due execution of the powers delegated to Congress. . . .
It is maintained by some that the bank is a means of executing the constitutional power “to coin money and regulate the value thereof.” Congress have
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established a mint to coin money and passed laws to regulate the value thereof. The money so coined, with its value so regulated, and such foreign coins
as Congress may adopt are the only currency known to the Constitution. But
if they have other power to regulate the currency, it was conferred to be exercised by themselves, and not to be transferred to a corporation. If the bank
be established for that purpose, with a charter unalterable without its consent,
Congress have parted with their power for a term of years, during which the
Constitution is a dead letter. It is neither necessary nor proper to transfer its
legislative power to such a bank, and therefore unconstitutional. . . .
If our power over means is so absolute that the Supreme Court will not
call in question the constitutionality of an act of Congress the subject of which
“is not prohibited, and is really calculated to effect any of the objects intrusted
to the Government,” although, as in the case before me, it takes away powers
expressly granted to Congress and rights scrupulously reserved to the States,
it becomes us to proceed in our legislation with the utmost caution. . . . That a
bank of the United States, competent to all the duties which may be required
by the Government, might be so organized as not to infringe on our own delegated powers or the reserved rights of the States I do not entertain a doubt.
Had the Executive been called upon to furnish the project of such an institution, the duty would have been cheerfully performed. . . .
ANDREW JACKSON.
The next year, after his re-election, Jackson decided to take aggressive
action against the Bank. By statute, the Secretary of the Treasury controlled
the placement of the Government’s deposits. Jackson told Secretary William
Duane to remove the Government’s deposits from the Bank. To his surprise,
Duane refused, and so Jackson removed him. He then made a recess
The United States had
appointment of Taney, the most
no central bank from
Jackson’s time until
committed Bank opponent in the
WORTH
the creation of the
Cabinet, to the Treasury position.
NOTING Federal Reserve
Taney removed the deposits, which
System in 1913. The
Fed has become a largely—but not
crippled the Bank. When the Senate
completely! (see Ron Paul, End the
reconvened, it rejected Taney’s nomFed (2009))—accepted feature of
ination. Characteristically loyal,
American governance.
Jackson nominated Taney to a
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Supreme Court seat in 1835, but the Senate again refused. When Marshall
died later that year, Jackson tried again, nominating Taney to be Chief Justice.
Early in 1836, a divided Senate confirmed the nomination. Taney served until
his death in 1864. Meanwhile the charter of the Bank expired in 1836; it continued for five years as a private bank before failing in 1841.

2.

The Nullification Crisis and Its Precursors

In 1798, the Federalist-dominated Congress passed the notorious Alien
and Sedition Acts in an attempt to stifle dissent. The Democratic-Republican
opposition responded with fury. The Kentucky legislature adopted a set of resolutions drafted by Thomas Jefferson, the first of which asserted:
1. Resolved, That the several states composing the United States
of America are not united on the principle of unlimited submission
to their general government; but that, by compact, under the style
and title of a Constitution for the United States, and of amendments
thereto, they constituted a general government for special purposes, delegated to that government certain definite powers, reserving,
each state to itself, the residuary mass of right to their own self-government; and that whensoever the general government assumes
undelegated powers, its acts are unauthoritative, void, and of no force;
that to this compact each state acceded as a state, and is an integral
party; that this government, created by this compact, was not made
the exclusive or final judge of the extent of the powers delegated to
itself, since that would have made its discretion, and not the Constitution, the measure of its powers; but that, as in all other cases
of compact among powers having no common judge, each party has
an equal right to judge for itself, as well of infractions as of the mode and
measure of redress.
Virginia adopted a similar set of resolutions, drafted by James Madison. No
other state followed, but the so-called “Principles of ’98” gained a foothold in
American constitutional debate. For instance, in 1814, the Massachusetts legislature adopted a resolution declaring that “[w]henever the national compact
is violated, and the citizens of this State are oppressed by cruel and unauthorized laws, this Legislature is bound to interpose its power, and wrest from the
oppressor its victim.”
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Far more significantly, in 1832, South Carolina adopted an Ordinance
of Nullification, prompted by two federal tariff acts that it regarded as unduly
onerous and unfairly favorable to northern states. The Nullification Ordinance
declared that both Congress’s so-called “Tariff of Abominations” of 1828 and a
sucessor tariff of 1832 had “violated the true meaning and intent” of the Constitution and were therefore “null, void, and no law, nor binding upon this State,
its officers or citizens.” In response, President Jackson issued a proclamation
that was drafted by his Secretary of State Edward Livingston. Characteristically, he pulled no punches:
I consider . . . the power to annul a law of the United States, assumed
by one State, incompatible with the existence of the Union, contradicted
expressly by the letter of the Constitution, unauthorized by its spirit, inconsistent with every principle on which It was founded, and destructive
of the great object for which it was formed.
Just before Jackson’s second term began, he persuaded Congress to enact the socalled Force Bill of 1833 to compel South Carolina’s compliance with the tariff
acts. One of the statute’s provisions gave the President temporary authority to
use military force where necessary to overcome resistance to the execution of
federal law. Not long afterwards, Congress passed a compromise tariff reducing
some of the most bitterly-opposed exactions, and South Carolina repealed the
nullification ordinance. And so the crisis passed—although the dispute about
constitutional structure remained unresolved, and would re-emerge in far more
virulent form a quarter century later.

3.

The Commerce Power

Marshall’s opinion in McCulloch did not elaborate very much on any particular Congressional power. His opinion in Gibbons v. Ogden (1824) articulated
a broad conception of Congress’s
power under the Commerce Clause,
Gibbons is presented
allowing it to regulate not only
below, pp.
379–387.
things moving in commerce but also
matters that affect interstate commerce. While Gibbons thus paved the way for the Commerce Clause to develop
into the greatest source of national power, Congress did not actually regulate
commerce aggressively for many years to come.
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The principal importance of the Commerce Clause during this period was
as a limitation on the power of the states. This doctrine—to which the curious
name Dormant Commerce Clause has been attached—had roots in a suggestion
by Marshall in Gibbons that Congress’s power under the Clause is exclusive:
It has been contended by the counsel for the appellant, that, as the
word “to regulate” implies in its nature, full power over the thing
to be regulated, it excludes, necessarily, the action of all others that
would perform the same operation on the same thing. That regulation is designed for the entire result, applying to those parts which
remain as they were, as well as to those which are altered. It produces a uniform whole, which is as much disturbed and deranged by
changing what the regulating power designs to leave untouched, as
that on which it has operated. There is great force in this argument,
and the Court is not satisfied that it has been refuted.
The next two cases offer early examples of the doctrine that emerged.

Willson v. Black Bird Creek Marsh Company
Supreme Court of the United States, 1829.
27 U.S. 245.

[The Black Bird Creek Marsh Company was incorporated by an 1822 statute of Delaware and authorized to build a dam across Black Bird Creek, which
it did. The creek was a navigable stream, with the tide flowing through it for
some distance, but it passed through a deep marsh. Willson and his colleagues
owned a sloop, the Sally, licensed and enrolled pursuant to federal law, which
collided with and damaged the dam. The Company sued for trespass, seeking
$20,000 in damages. The owners of the Sally contended, among other points,
that the dam had been “wrongfully erected,” because the creek was “a public
and common navigable creek, in the nature of a highway, in which the tides
have always flowed and reflowed; in which there was, and of right ought to have
been, a certain common and public way,” and that therefore they had a right to
sail the sloop where the alleged trespass occurred. The Company won in state
court, and the sloop owners sought review in the United States Supreme Court.]
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Mr Chief Justice Marshall delivered the opinion of the Court.
. . . The Act of Assembly by which the plaintiffs were authorized to construct their dam shows plainly that this is one of those many creeks, passing
through a deep level marsh adjoining the Delaware, up which the tide flows
for some distance. The value of the property on its banks must be enhanced by
excluding the water from the marsh, and the health of the inhabitants probably improved. Measures calculated to produce these objects, provided they
do not come into collision with the powers of the General Government, are
undoubtedly within those which are reserved to the States. But the measure
authorised by this act stops a navigable creek, and must be supposed to abridge
the rights of those who have been accustomed to use it. But this abridgement,
unless it comes in conflict with the Constitution or a law of the United States,
is an affair between the government of Delaware and its citizens of which this
Court can take no cognizance.
The counsel for the plaintiffs in error insist that it comes in conflict with
the power of the United States “to regulate commerce with foreign nations and
among the several States.” If Congress had passed any act which bore upon the
case, any act in execution of the power to regulate commerce the object of which
was to control State legislation over those small navigable creeks into which
the tide flows, and which abound throughout the lower country of the middle
and southern States, we should feel not much difficulty in saying that a State
law coming in conflict with such act would be void. But Congress has passed
no such act. The repugnancy of the law of Delaware to the Constitution is
placed entirely on its repugnancy to the power to regulate commerce with foreign nations and among the several
Is this opinion consisStates—a power which has not been
tent with Marshall’s
so exercised as to affect the question.
suggestion in Gibbons
FOR
We do not think that the Act emthat the federal govDISCUSSION ernment has exclusive
powering the Black Bird Creek
power to regulate interstate
Marsh Company to place a dam
commerce?
across the creek can, under all the
circumstances of the case, be considered as repugnant to the power to regulate
commerce in its dormant State, or as being in conflict with any law passed on
the subject. There is no error, and the judgment is affirmed.
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The License Cases
Supreme Court of the United States, 1847.
46 U.S. (5 How.) 504.

Mr. Chief Justice Taney.
. . . The justices of this court do not . . . altogether agree in the principles
upon which these cases are decided, and I therefore proceed to state the grounds
upon which I concur in affirming the judgments. . . . Each of the cases has
arisen upon State laws, passed for the purpose of discouraging the use of ardent
spirits within their respective territories, by prohibiting their sale in small quantities, and without licenses previously obtained from the State authorities. . . .
[I]n the Rhode Island and Massachusetts cases, . . . the question is how
far a State may regulate or prohibit the sale of ardent spirits, the importation
of which from foreign countries has been authorized by Congress. Is such a
law a regulation of foreign commerce, or of the internal traffic of the State?
It is unquestionably no easy task to mark by a certain and definite line the
division between foreign and domestic commerce, and to fix the precise point,
in relation to every important article, where the paramount power of Congress
terminates, and that of the State begins. The constitution itself does not attempt
to define these limits. They cannot be determined by the laws of Congress or
the States, as neither can by its own legislation enlarge its own powers, or restrict those of the other. And as the constitution itself does not draw the line,
the question is necessarily one for judicial decision, and depending altogether
upon the words of the constitution.
This question came directly before the court for the first time in the case
of Brown v. The State of Maryland [(1827), per Chief Justice Marshall]. And the
court there held that an article authorized by a law of Congress to be imported
continued to be a part of the foreign commerce of the country while it remained
in the hands of the importer for sale, in the original bale, package, or vessel in
which it was imported; that the authority given to import necessarily carried
with it the right to sell the imported article in the form and shape in which it
was imported, and that no State, either by direct assessment or by requiring a
license from the importer before he was permitted to sell, could impose and
burden upon him or the property imported beyond what the law of Congress
had itself imposed; but that when the original package was broken up for use
or for retail by the importer, and also when the commodity had passed from
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his hands into the hands of a purchaser, it ceased to be an import, or a part
of foreign commerce, and became subject to the laws of the State, and might
be taxed for State purposes, and the sale regulated by the State, like any other
property. . . .
Adopting, therefore, the rule as laid down in Brown v. The State of Maryland, I proceed to apply it to the cases of Massachusetts and Rhode Island. The
laws of Congress regulating foreign commerce authorize the importation of
spirits, distilled liquors, and brandy, in casks or vessels not containing less than
a certain quantity, specified in the laws upon this subject. . . .
It has . . . been suggested, that, if a State deems the traffic in ardent spirits
to be injurious to its citizens, and calculated to introduce immorality, vice, and
pauperism into the State, it may constitutionally refuse to permit its importation, notwithstanding the laws of Congress; and that a State may do this upon
the same principles that it may resist and prevent the introduction of disease,
pestilence, or pauperism from abroad. But it must be remembered that disease,
pestilence, and pauperism are not subjects of commerce, although sometimes
among its attendant evils. They are not things to be regulated and trafficked
in, but to be prevented, as far as human foresight or human means can guard
against them. But spirits and distilled liquors are universally admitted to be
subjects of ownership and property, and are therefore subjects of exchange,
barter, and traffic, like any other commodity in which a right of property exists. And Congress, under its general power to regulate commerce with foreign
nations, may prescribe what article of merchandise shall be admitted, and what
excluded; and may therefore admit, or not, as it shall deem best, the importation of ardent spirits. And inasmuch as the laws of Congress authorize their
importation, no State has a right to prohibit their introduction.
But I do not understand the law of Massachusetts or Rhode Island as
interfering with the trade in ardent spirits while the article remains a part of
foreign commerce, and is in the hands of the importer for sale, in the cask or
vessel in which the laws of Congress authorize it to be imported. These State
laws act altogether upon the retail or domestic traffic within their respective
borders. They act upon the article after it has passed the line of foreign commerce, and become a part of the general mass of property in the State. These
laws may, indeed, discourage imports, and diminish the price which ardent
spirits would otherwise bring. But although a State is bound to receive and to
permit the sale by the importer of any article of merchandise which Congress
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authorizes to be imported, it is not bound to furnish a market for it, nor to abstain from the passage of any law which it may deem necessary or advisable to
guard the health or morals of its citizens, although such law may discourage
importation, or diminish the profits of the importer, or lessen the revenue of
the general government. And if any State deems the retail and internal traffic
in ardent spirits injurious to its citizens, and calculated to produce idleness, vice,
or debauchery, I see nothing in the constitution of the United States to prevent
it from regulating and restraining the traffic, or from prohibiting it altogether,
if it thinks proper. . . .
And as these laws of Massachusetts and Rhode Island are not repugnant
to the constitution of the United States, and do not come in conflict with any
law of Congress passed in pursuance of its authority to regulate commerce with
foreign nations and among the several States, there is no ground upon which
this court can declare them to be void.

FOR
DISCUSSION

In a passage omitted above, Taney asserts that the framers knew “that
a multitude of minor regulations must be necessary, which Congress
amid its great concerns could never find time to consider and provide.” In Taney’s view, what check (if any) is there on state legislation
that might be of limited significance but harmful to interstate
commerce?

Note also Cooley v. Board of Wardens (1851), which upheld a Pennsylvania statute that required all ships over a prescribed size either to hire a local
pilot or to pay a fee when entering or leaving the port of Philadelphia. Justice
Curtis’s opinion for the Court took a more flexible and functional stance than
prior cases had:
Now the power to regulate commerce, embraces a vast field,
containing not only many, but exceedingly various subjects, quite
unlike in their nature; some imperatively demanding a single uniform rule, operating equally on the commerce of the United States
in every port; and some, like the subject now in question, as imperatively demanding that diversity, which alone can meet the local
necessities of navigation.
Either absolutely to affirm, or deny that the nature of this power requires exclusive legislation by Congress, is to lose sight of the
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nature of the subjects of this power, and to assert concerning all of
them, what is really applicable but to a part. Whatever subjects of
this power are in their nature national, or admit only of one uniform
system, or plan of regulation, may justly be said to be of such a nature as to require exclusive legislation by Congress. That this cannot
be affirmed of laws for the regulation of pilots and pilotage is plain.

E. Slavery Before the Civil War
During the 19th century, Northern revulsion against slavery steadily increased. Most Northerners disclaimed any intention of ending slavery in the
slave-holding states of the South. But there were exceptions. One of the most
eloquent and intellectually forceful assertions of the constitutional basis for
emancipation came from Frederick Douglass, who had himself escaped from
slavery to freedom in the North.

Frederick Douglass, Debate at the Scottish Anti-Slavery
Society, The Constitution of the United States: Is it ProSlavery or Anti-Slavery?
(March 26, 1860)

. . . The real question between the parties differing at this point in America may be fairly stated thus:—“Does the United States constitution guarantee
to any class or description of people in that country the right to enslave or hold
as property any other class or description of people in that country?” . . .
What is the constitution? It is
no vague, indefinite, floating, unsubDoes Douglass
correctly frame the
stantial something, called, according
“real question”?
FOR
to any man’s fancy, now a weasel and
DISCUSSION
now a whale. But it is something
substantial. It is a plainly written document; not in Hebrew nor in Greek,
but in English, beginning with a preamble, fitted out with articles, sections,
provisions, and clauses, defining the rights, powers, and duties to be secured,
claimed, and exercised under its authority. It is not even like the British constitution. It is not made up of enactments of parliament, decisions of courts,
and the established usages of the government. The American constitution is
a written instrument, full and complete in itself. No court, no congress, no
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legislature, no combination in the country can add one word to it, or take one
word from it. . . . It is a great national enactment, done by the people, and can
only be altered, amended, or changed in any way, shape, or form by the people
who enacted it. . . .
It should also be borne in mind that the intentions of those who framed
the constitution, be they good or bad, be they for slavery or against slavery, are
to be respected so far, and so far only, as they have succeeded in getting these
intentions expressed in the written instrument itself. . . . It would be the wildest
of absurdities, and would lead to the most endless confusions and mischiefs,
if, instead of looking to the written instrument itself for its meaning, it were
attempted to make us go in search of what could be the secret motives and
dishonest intentions of some of the men who might have taken part in writing
or adopting it. It was what they said that was adopted by the people; not what
they were ashamed or afraid to say, or really omitted to say. It was not what
they tried, nor what they concealed; it was what they wrote down, not what
they kept back, that the people adopted. It was only what was declared upon
its face that was adopted—not their secret understandings, if there were any
such understandings.
Bear in mind, also, . . . that the framers of the constitution, the men who
wrote the constitution, sat with closed doors in the city of Philadelphia while
they wrote it. They sat with closed doors, and this was done purposely, that
nothing but the result, the pure result of their labours should be seen, and that
that result might stand alone and be judged of on its own merits, and adopted on its own merits, without any influence being exerted upon them by the
debates. . . .
Again, where would be the advantage of a written constitution, I pray you,
if, after we have it written, instead of looking to its plain, common sense reading, we should go in search of its meaning to the secret intentions of the
individuals who may have had something to do with writing the paper? What
will the people of America a hundred years hence, care about the intentions of
the men who framed the constitution of the United States? These men were for
a day—for a generation, but the constitution is for ages; and, a hundred
Are you persuaded by
years hence, the very names of the
Douglass’s view of the
role of the
men who took part in framing that
FOR
DISCUSSION Constitution’s text?
instrument will, perhaps, be blotted
out or forgotten. . . .
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[Douglass reads the three-fifths clause of art. I, § 2; art. I, § 8, cl. 15; art.
I, § 9, cl. 1; and art. IV, § 2, cl. 3.] Here then are the provisions of the constitution which the most extravagant defenders of slavery have ever claimed to
guarantee the right of property in man. These are the provisions which have been
[fraudulently] pressed into the service of the human fleshmongers of America;
let us look at them just as they stand, one by one.
You will notice there is not a word said there about “slave-trade,” not a
word said there about “slave insurrections;” not a word there about “three-fifths
representation of slaves;” not a word there which any man outside of America, and who had not been accustomed to claim these particular provisions of
the Constitution, would ever suspect had the remotest reference to slavery. I
deny utterly that these provisions of these constitution guarantee, or were intended to
guarantee, in any shape or form, the right of property in man in the United States.
But let us grant, for the sake of argument, that the first of these provisions,
referring to the basis of representation and taxation, does refer to slaves.
We are not compelled to make this admission, for it might fairly apply,
and indeed was intended to apply, to aliens and others, living in the United
States, but who were not naturalised. But giving the provision the very worst
construction—that it applies to slaves—what does it amount to?
I answer—and see you bear it in mind, for it shows the disposition of the
constitution to slavery—I take the very worst aspect, and admit all that is
claimed or that can be admitted consistently with truth; and I answer that this
very provision, supposing it refers to slaves, is in itself a downright disability
imposed upon the slave system of America, one which deprives the slaveholding
States of at least two-fifths of their natural basis of representation. Therefore, instead
of encouraging slavery, the constitution encourages freedom, by holding out to
every slaveholding State the inducement of an increase of two-fifths of political power
by becoming a free State.
So much for the three-fifths clause; taking it at its worst, it still leans
to freedom, not to slavery; for be it
remembered that, the constitution
Is Douglass correct
nowhere forbids a black man to vote.
that the three-fifths
clause encourages
No “white,” no “black,” no “slaves,”
freedom? If so, what is
FOR
no “slaveholder”—nowhere in the inDISCUSSION the legal significance
strument are any of these words to
of this?
be found.
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I come to the next, that which it is said guarantees the continuance of the
African slave-trade for twenty years. I will also take that for just what my opponent alleges it to have been, although the constitution does not warrant any
such conclusion. But . . . let us suppose it did, and what follows?
Why, this—that this part of the constitution of the United States expired by its own limitation no fewer than fifty two years ago. My opponent is just
fifty-two years too late in seeking the dissolution of the Union on account of
this clause, for it expired as far back as 1808. . . . I ask is the constitution of
the United States to be condemned to everlasting infamy because of what was
done fifty-two years ago?
But there is still more to be said about this provision of the constitution.
At the time the constitution was adopted, the slave trade was regarded as the
jugular vein of slavery itself, and it was thought that slavery would die with the
death of the slave trade. . . . The fathers who framed the American constitution
supposed [likewise] that in making provision for the abolition of the African
slave-trade they were making provision for the abolition of slavery itself, and
they incorporated this clause in the constitution, not to perpetuate the traffic
in human flesh, but to bring that unnatural traffic to an end. Outside of the
Union the slave-trade could be carried on to an indefinite period; but the men
who framed the constitution, and who proposed its adoption, said to the slave
States—If you would purchase the
privileges of this Union, you must
Is Douglass able to
draw an argument of
consent that the humanity of this
any constitutional signation shall lay its hand upon this
FOR
nificance from the fact
traffic at least in twenty years after
DISCUSSION that the Constitution
authorized Congress
the adoption of the constitution. So
to abolish the importation of slaves
much for the African slave-trade
beginning in 1808?
clause. . . .
But there is one other provision called the “Fugitive Slave Provision.” It is
called so by those who wish it to subserve the interests of slavery. . . . To whom
does it apply if not to slaves? I answer that it applied at the time of its adoption
to a very numerous class of persons in America; and I have the authority of no less a
person than Daniel Webster that it was intended to apply to that class of men—a
class of persons known in America as “Redemptioners.”
There was quite a number of them at that day, who had been taken to
America precisely as coolies have been taken to the West Indies. They entered
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into a contract to serve and labour so long for so much money, and the children
born to them in that condition were also held as bound to “service and labour.”
It also applies “indentured apprentices,” and to persons taking upon themselves
an obligation to “serve and labour.” The constitution says that the party shall
be delivered up to whom such service and labour may be due.
Why, sir, due!
In the first place this very clause
of that provision makes it utterly imFOR
possible that it can apply to slaves.
DISCUSSION
There is nothing due from the slave
to his master in the way of service or
labour. He is unable to show a contract. The thing implies an arrangement, an
understanding, by which, for an equivalent, I will do for you so much, if you
will do for me, or have done for me, so much.
Are you persuaded
by Douglass’s reading
of this provision of
art. IV, § 2?

The constitution says he will be delivered up to whom any service or labour shall be due. Due!
A slave owes nothing to any master; he can owe nothing to any master.
In the eye of the law he is a chattel personal, to all intents, purposes, and constructions whatever. Talk of a horse owing something to his master, or a sheep,
or a wheel-barrow! Perfectly ridiculous! The idea that a slave can owe anything!
I tell you what I would do if . . . I were a judge, and a slave was brought
before me under this provision of the constitution, and the master should insist
upon my sending him back to slavery, I should inquire how the slave was bound
to serve and labour for him. I would point him to this same constitution, and
tell him that I read in that constitution the great words of your own Magna
Charta—“No person shall be deprived of life, liberty, or property without the
process of law”—and I ought to know by what contract, how this man contracted an obligation, or took upon himself to serve and labour for you. And
if he could not show that, I should dismiss the case and restore the man to his
liberty. And I would do quite right, according to the constitution.
I admit nothing in favour of slavery when liberty is at stake; when I am
called upon to argue on behalf of liberty I will range throughout the world, I
am at perfect liberty by forms of law and by the roles of hermeneutics to range
through the whole universe of God in proof of an innocent purpose, in proof
of a good thing; but if you want to prove a bad thing, if you want to accomplish
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a bad and violent purpose, you must show it is so named in the bond. This is
a sound legal rule. . . .
Slavery is not among [the objects stated in the preamble to the Constitution]; the objects are union, defence, welfare, tranquillity, justice, and liberty.
Now, if the two last—to say nothing of the defence—if the two last purposes
declared were reduced to practice, slavery would go reeling to its grave as if
smitten with a bolt from heaven.
Let but the American people be true to their own constitution, true to the
purposes set forth in that constitution, and we will have no need of a dissolution of the Union—we will have a dissolution of slavery all over that country.
But it has been said that negroes are not included in the benefits sought
under this [preamble] declaration of purposes. . . . The constitution says “We
the people;” the language is “we the people;” not we the white people, not we
the citizens, not we the privileged class, not we the high, not we the low, not
we of English extraction, not we of French or of Scotch extraction, but “we
the people;” not we the horses, sheep, and swine, and wheelbarrows, but we
the human inhabitants; and unless you deny that negroes are people, they are
included within the purposes of this government.
They were there, and if we the people are included, negroes are included; they have a right, in the name of the constitution of the United States, to
demand their liberty. This, I undertake to say, is the conclusion of the whole
matter—that the constitutionality of slavery can be made out only by discrediting the
plain, common sense reading of the constitution itself . . . .

For Discussion
(1) How might you respond to Douglass’s argument that the Constitution itself
rendered slavery unlawful?
(2) Consider what the constitutional status would be, at the time Douglass
spoke, of the following:
(a) a South Carolina statute abolishing slavery in the state.
(b) a federal statute providing: “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the United States, or
any place subject to their jurisdiction.”

99

Doctrine and Practice Series: Constitutional Law

100

1.

The Fugitive Slave Controversy

If the people held as slaves had always remained within the slave-holding
states, the specifically national aspects of the slavery question might not ever
have created a national crisis—or at least the crisis likely would have come later,
and had a different shape. But the South was not hermetically sealed; sometimes enslaved people escaped to liberty, and sometimes the people enslaving
them moved to different states. And so the institution of slavery threatened the
continuance of the Union. Fundamentally, of course, the dispute was based on
deep disagreement about the morality of slavery. But it played out in debates
over the nature of federalism.
Reread Art. IV, § 2, cl. 3 of the Constitution, the Fugitive Slave Clause.
In 1793, Congress passed a Fugitive Slave Law in an attempt to enforce this
clause. Section 3 of the statute provided that if “a person held to labor” should
escape into another part of the nation, the master or his agent was “empowered to seize or arrest” the fugitive, take him before any federal judge within
the state, “or before any magistrate of a county, city, or town corporate, wherein such seizure or arrest shall be made”; on proof satisfactory to the judge or
magistrate, “either by oral testimony or affidavit,” that in fact the person seized
owed service to the claimant, “it shall be the duty of such Judge or magistrate
to give a certificate” allowing removal of the fugitive.
Over time, resistance to the return of fugitive slaves intensified in the
North. In 1826, Pennsylvania passed a “personal liberty law,” similar to statutes
enacted by other Northern states, entitled “an act to give effect to the provisions
of the constitution of the United States, relative to fugitives from labor, for the
protection of free people of color, and to prevent kidnapping.” Section 1 of the
statute made it a felony to use “force or violence” to remove from the Commonwealth “any negro or mulatto” with the intention of causing the person to
be detained as a slave. Subsequent sections of the statue provided procedures,
somewhat more elaborate than those prescribed by the federal statute, under
which a judge might issue a certificate for removal; a first warrant had to issue,
which had to be supported by an affidavit completed by the claimant in his
home state, and then the judge would hold another proceeding to determine
whether the certificate of removal should issue.
Margaret Morgan’s parents were enslaved in Maryland. Although never
formally emancipated, they lived virtually as free people. Margaret was never
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claimed as a slave while in Maryland. In 1832, she moved with her free-born
husband and their children to Pennsylvania; she had at least one more child
there. In 1837, Edward Prigg, together with Nathan Beemis, the original owner’s son-in-law, attempted to get a certificate for Morgan’s removal. The justice
of the peace refused, at least in part because of doubt as to Morgan’s status.
Prigg, Beemis, and two others then forcibly removed the entire family. After
lengthy negotiations, Maryland agreed to extradite Prigg alone to Pennsylvania for trial under § 1 of the 1826 Act. Prigg was convicted, and appealed to
the United States Supreme Court. With only Justice McLean dissenting, the
Court reversed the conviction. Prigg v. Pennsylvania (1842). Atypically for the
era, seven justices wrote opinions. The lead opinion was by Justice Story—a
Massachusetts man, and no friend to slavery, but above all else a committed
nationalist.
Near the beginning, Story’s opinion in Prigg contained this remarkable
passage:

FOR
DISCUSSION

Before proceeding to discuss the very important and interesting questions involved in this record, it is fit to say, that the cause
has been conducted in the court below, and has been brought
here by the co‑operation and sanction, both of the state of Maryland, and the
state of Pennsylvania, in the most friendly and courteous spirit, with a view to
have those questions finally disposed of by the adjudication of this court; so that
the agitations on this subject, in both states, which have had a tendency to interrupt the harmony between them, may subside, and the conflict of opinion be
put at rest. It should also be added, that the statute of Pennsylvania of 1826, was
(as has been suggested at the bar) passed with a view of meeting the supposed
wishes of Maryland on the subject of fugitive slaves; and that, although it has
failed to produce the good effects intended in its practical construction, the result was unforeseen and undesigned.
Does this reflect arrogance? Naiveté? The ability of law, and lawyers, to defuse passion-generating issues and handle them in a civil way?

Prigg and Maryland argued that the 1826 Pennsylvania statute was not
valid—either because it was contrary to Article IV, or because it conflicted with
the 1793 statute, or because the 1793 statute occupied the field. Story held that,
by virtue of the constitutional language itself, slaveholders could recapture an
escapee from chattel bondage without need for judicial process:
[W]e have not the slightest hesitation in holding, that under and in
virtue of the constitution, the owner of a slave is clothed with entire

101

102

Doctrine and Practice Series: Constitutional Law

authority, in every state in the Union, to seize and recapture his slave,
whenever he can do it, without any breach of the peace or any illegal
violence. In this sense, and to this extent, this clause of the constitution may properly be said to execute itself, and to require no aid
from legislation, state or national.

Questions

(1) Does Story’s conclusion seem to be a proper reading of the constitutional text?
(2) Can you think of a modern analogue to the power of recapture that Story
articulates?

But Story went further. Pennsylvania claimed that the federal act was
unconstitutional because it did not fall within the scope of any of Congress’s
enumerated powers. The Court held that the federal act was constitutional:
If, indeed, the constitution guaranties the right, and if it requires
the delivery upon the claim of the owner (as cannot well be doubted), the natural inference certainly is, that the national government
is clothed with the appropriate authority and functions to enforce it.
The fundamental principle, applicable to all cases of this sort, would
seem to be, that where the end is required, the means are given; and
where the duty is enjoined, the ability to perform it is contemplated to exist, on the part of the functionaries to whom it is intrusted.

Questions
Was that the correct decision? If it is correct, what does that say about the
sources of Congressional power under the Constitution? If Congress did not
have authority to pass the statute, then what would the effect of the constitutional language be?

The Court then posed the question “whether the power of legislation
upon this subject is exclusive in the national government, or concurrent in the
states, until it is exercised by congress,” and held that the power was exclusive:
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It is scarcely conceivable, that the slave‑holding states would have
been satisfied with leaving to the legislation of the non‑slave‑holding
states, a power of regulation, in the absence of that of congress, which
would or might practically amount to a power to destroy the rights
of the owner. If the argument, therefore, of a concurrent power in
the states to act upon the subject‑matter, in the absence of legislation
by congress, be well founded; then, if congress had never acted at
all, or if the act of congress should be repealed, without providing a
substitute, there would be a resulting authority in each of the states
to regulate the whole subject, at its pleasure, and to dole out its own
remedial justice, or withhold it, at its pleasure, and according to its
own views of policy and expediency.

Questions
Does that seem right? What would happen until such time as Congress legislated? Is this an area requiring—or capable of—nationwide uniformity? Could the
Court have held the Pennsylvania statute unconstitutional on narrower grounds?

At the same time, Story did not mean that states lacked the power to
return people who had escaped slavery, as a matter of their “general police
power”—that is, the overall supervisory power that the states possess to act for
the welfare of the state:
We entertain no doubt whatsoever, that the states, in virtue of their
general police power, possess full jurisdiction to arrest and restrain
runaway slaves, and remove them from their borders, and otherwise
to secure themselves against their depredations and evil example, as
they certainly may do in cases of idlers, vagabonds and paupers. The
rights of the owners of fugitive slaves are in no just sense interfered
with, or regulated, by such a course; and in many cases, the operations
of this police power, although designed generally for other purposes,
for protection, safety and peace of the state, may essentially promote
and aid the interests of the owners. But such regulations can never be permitted to interfere with, or to obstruct, the just rights of
the owner to reclaim his slave, derived from the constitution of the
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United States, or with the remedies prescribed by congress to aid
and enforce the same.

Question
How does this square with the holding that Congress has exclusive jurisdiction
to pass legislation enforcing the constitutional clause?

After all this, it might surprise you to learn that, according to his son,
Story later spoke of Prigg as a “triumph of freedom.” Its claim on that score is
attributable to passages absolving state officials from the responsibility of participating in the return of fugitives from slavery:
The clause is found in the national constitution, and not in that
of any state. It does not point out any state functionaries, or any state
action, to carry its provisions into effect. The states cannot, therefore, be compelled to enforce them; and it might well be deemed an
unconstitutional exercise of the power of interpretation, to insist,
that the states are bound to provide means to carry into effect the
duties of the national government, nowhere delegated or intrusted
to them by the constitution. On the contrary, the natural, if not the
necessary, conclusion is, that the national government, in the absence
of all positive provisions to the contrary, is bound, through its own
proper departments, legislative, judicial or executive, as the case may
require, to carry into effect all the rights and duties imposed upon it
by the constitution. . . .
We hold the [federal] act to be clearly constitutional, in all
its leading provisions, and, indeed, with the exception of that part
which confers authority upon state magistrates, to be free from reasonable doubt and difficulty, upon the grounds already stated. As to
the authority so conferred upon state magistrates, while a difference
of opinion has existed, and may exist still, on the point, in different
states, whether state magistrates are bound to act under it, none is
entertained by this court, that state magistrates may, if they choose,
exercise that authority, unless prohibited by state legislation.
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Questions
Does this passage—which appears to be dictum—declare part of the federal
law unconstitutional? Is it correct?

Some Northern states took up the invitation, prohibiting state officials from
participating in the return of people who had escaped slavery. This hampered
enforcement of the 1793 act, and so led to Southern pressure for a strengthened
federal statute. One was passed as the critical component of the Compromise of
1850. The North got some significant benefits from the Compromise, including
the admission of California as a free state and abolition of the slave trade in
Washington, D.C. But the new Fugitive Slave Act was a very one-sided statute
designed to make it easy for the claimant to secure the return of the alleged
slave, and virtually impossible for the latter to resist. The statute also set up a
system of federal commissioners in each district to provide a ready mechanism
for issuing warrants of removal; this was an early instance of a federal bureaucracy spread across the nation.
The 1850 Act generated fierce resistance in the North. In one incident,
Sherman Booth, an abolitionist in Wisconsin, led a mob that freed Joshua Glover, who had escaped from slavery, been captured, and was being held in federal
custody. A federal marshal, Stephen Ableman, arrested Booth. But a justice of
the Wisconsin Supreme Court issued a writ of habeas corpus, instructing Ableman to release Booth, on the ground that the 1850 Act was unconstitutional
and that Booth was therefore being held illegally. While Ableman complied,
the full court affirmed the single justice’s order, and Ableman sought review in
the United States Supreme Court. Meanwhile, Booth was tried and convicted
in federal court of interfering with the 1850 Act, and then imprisoned; he was
actually held by the sheriff of Milwaukee County. He went back to the state
supreme court for another writ of habeas corpus, and again he won it; from this
decision, the United States sought review in the United States Supreme Court.
The two cases were heard together.
In Ableman v. Booth (1859), Chief Justice Taney wrote for a unanimous
Court reversing the Wisconsin Supreme Court. His reasoning began from the
premise that, if the Wisconsin courts were deemed to have the power they exercised in this case, “no offence against the laws of the United States [could]
be punished by their own courts, without the permission and according to the
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judgment of the courts of the State in which the party happens to be imprisoned.” Taney then wrote:
The importance which the framers of the Constitution attached
to . . . a tribunal [capable of resolving interstate conflicts], for the
purpose of preserving internal tranquillity, is strikingly manifested
by the clause which gives this court jurisdiction over the sovereign
States which compose this Union, when a controversy arises between
them. Instead of reserving the right to seek redress for injustice from
another State by their sovereign powers, they have bound themselves
to submit to the decision of this court, and to abide by its judgment.
And it is not out of place to say, here, that experience has demonstrated that this power was not unwisely surrendered by the States; for in
the time that has already elapsed since this Government came into
existence, several irritating and angry controversies have taken place
between adjoining States, in relation to their respective boundaries,
and which have sometimes threatened to end in force and violence,
but for the power vested in this court to hear them and decide between them. . . .
We do not question the authority of State court, or judge, who
is authorized by the laws of the State to issue the writ of habeas corpus, to issue it in any case where the party is imprisoned within its
territorial limits, provided it does not appear, when the application is
made, that the person imprisoned is in custody under the authority
of the United States. The court or judge has a right to inquire, in this
mode of proceeding, for what cause and by what authority the prisoner
is confined within the territorial limits of the State sovereignty. . . .
Now, it certainly can be no humiliation to the citizen of a republic to yield a ready obedience to the laws as administered by the
constituted authorities. On the contrary, it is among his first and
highest duties as a citizen, because free government cannot exist
without it. Nor can it be inconsistent with the dignity of a sovereign
State to observe faithfully, and in the spirit of sincerity and truth,
the compact into which it voluntarily entered when it became a State
of this Union. On the contrary, the highest honor of sovereignty is
untarnished faith. And certainly no faith could be more deliberately
and solemnly pledged than that which every State has plighted to the
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other States to support the Constitution as it is, in all its provisions,
until they shall be altered in the manner which the Constitution itself prescribes.

For Discussion
(1) What do you make of the fact that Ableman was unanimous? That it was
written by Taney? Bear these questions in mind as you read Scott v. Sandford, below.
(2) It appears that Milwaukee County was providing jailing services for the
federal government. The federal government could not require it to do so.
What, then, was wrong with the state supreme court’s order releasing Booth
from the custody of the county sheriff?

2.

The Mobility and Expansion of Slavery

The Missouri Compromise of 1820 admitted Maine as a free state and
Missouri as a slave state, and prohibited slavery in the unorganized territory of the Great Plains, the former Louisiana Territory (other than Missouri
itself) north of the parallel 36°30’ north. In 1854, however, the Kansas-Nebraska Act, sponsored by Senator Stephen Douglas of Illinois, repealed that
prohibition, providing instead for determination of the slavery question by a
vote of the people—popular sovereignty—in the newly organized territories of
Kansas and Nebraska. Northern outrage over the new law led to formation of
the Republican Party, based on opposition to expansion of slavery. “Bleeding
Kansas” became a flashpoint of the conflict, as partisans on both sides moved
there to try to affect the outcome; ultimately, Kansas was admitted as a free
state in January 1861.
Over the course of the nineteenth century, the national debate
over slavery became closely tied to the problem of westward
expansion. Slaveholders wanted slavery to be allowed in new
territories, to preserve the economic viability of the institution,
to protect slaveholding interests in the Senate, and to facilitate
their own mobility. Naturally, opponents of slavery resisted
expansion.
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Slaveholders sometimes moved out of their states. One example was John
Emerson, an army doctor, who purchased an enslaved man named Dred Scott
in Missouri and traveled with him, first to the state of Illinois and then to Fort
Snelling in the federal Wisconsin Territory—where Scott was allowed to marry. Illinois was part of the territory declared free by the Northwest Ordinance
of 1787, and it was admitted as a free state in 1819. The Missouri Compromise
had prescribed that the part of Wisconsin Territory that included Fort Snelling was free. Had Scott sued while in the North, he could presumably have
secured his freedom. But he did not. Indeed, after Emerson was transferred
back to Missouri, he left the Scotts up North; when he later sent for them,
they traveled by themselves more than a thousand miles down the Mississippi
to rejoin him, with a daughter born along the way.
After Emerson’s death, Scott sued for his freedom in Missouri state court.
He relied on a well-established Missouri doctrine known as “once free, always
free,” which would have required the courts to apply Illinois law and free Scott
from slavery. In Scott v. Emerson (1852), however, the Missouri Supreme Court
overruled its own longstanding precedent and denied Scott’s petition for emancipation. The court reasoned:
It is a humiliating spectacle, to see the courts of a State confiscating the property of her own citizens by the command of a foreign
law. . . . On almost three sides the State of Missouri is surrounded by
free soil. If one of our slaves touch that soil with his master’s assent,
he becomes entitled to his freedom. . . .
Times are not now as they were when the former decisions on
this subject were made[, requiring application of Illinois law under
circumstances like these]. Since then not only individuals but States
have been possessed with a dark and fell spirit in relation to slavery, whose gratification is sought in the pursuit of measures, whose
inevitable consequences must be the overthrow and destruction of
our government.
Missouri Chief Justice Gamble dissented on the ground that the court’s refusal
to apply “once free, always free” violated stare decisis: “I regard the question as
conclusively settled [in Scott’s favor], by repeated adjudications of this court.”
As Scott’s prospects in the Missouri courts dried up, he filed a federal
action against John Sanford, Emerson’s brother-in-law and the executor of his
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estate. (Sanford’s name was misspelled in the United States Reports—a fitting
legacy.) Scott based his claim to federal jurisdiction on diversity of citizenship:
Sanford was a New Yorker, and Scott claimed to be a citizen of Missouri. After
losing in Circuit Court on the basis of substantive Missouri law, Scott appealed
to the United States Supreme Court.
The Supreme Court heard oral argument on the case twice, because “differences of opinion were found to exist among the members of the court” after the
first argument. In the end, it ruled by a vote of 7–2, with Justices McLean and
Curtis dissenting, that Scott remained enslaved. All nine justices wrote separate
opinions, but Chief Justice Taney’s opinion took the lead and in some respects
spoke for a majority of the Court. In the words of Charles Evans Hughes, a
20th-century Chief Justice, the case was the greatest “self-inflicted wound” in
the Court’s history; it brought on the Court such intense contempt from the
North that decades passed before the Court recovered its public standing.
Taney could have decided on narrow grounds by relying on “choice of law”
precedent to apply Missouri law, under which Scott’s northern sojourn did not
set him free. But Taney decided to resolve broader issues, apparently hoping
that he might settle the ongoing political conflict over slavery.

Scott v. Sandford
Supreme Court of the United States, 1857.
60 U.S. (19 How.) 393.

Opinion.
This case was brought up, by writ of error, from the Circuit Court of the
United States for the district of Missouri. It was an action of trespass vi et armis
instituted in the Circuit Court by Scott against Sandford. . . .
The declaration of Scott contained three counts: one, that Sandford had
assaulted the plaintiff; one, that he had assaulted Harriet Scott, his wife; and
one, that he had assaulted Eliza Scott and Lizzie Scott, his children. . . . At
the times mentioned in the plaintiff’s declaration, the defendant, claiming to
be owner as aforesaid, laid his hands upon said plaintiff, Harriet, Eliza, and
Lizzie, and imprisoned them, doing in this respect, however, no more than
what he might lawfully do if they were of right his slaves at such times. . . .
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Mr. Chief Justice Taney delivered the opinion of the court.
. . . There are two leading questions presented by the record:
1.

Had the Circuit Court of the United States jurisdiction to hear
and determine the case between these parties? And

2.

If it had jurisdiction, is the judgment it has given erroneous or
not?

The plaintiff in error, who was also the plaintiff in the court below, was, with
his wife and children, held as slaves by the defendant, in the State of Missouri;
and he brought this action in the Circuit Court of the United States for that
district, to assert the title of himself and his family to freedom.
[I. Jurisdiction]
The declaration . . . contains the averment necessary to give the court
jurisdiction; that he and the defendant are citizens of different States; that
is, that he is a citizen of Missouri, and the defendant a citizen of New York.
The defendant pleaded in abatement
Since Scott did not
to the jurisdiction of the court, that
bring a federal claim,
the plaintiff was not a citizen of the
the only possible baWORTH
State of Missouri, as alleged in his
sis for Article III jurisNOTING diction was diversity
declaration, being a negro of Afriof citizenship. See
can descent, whose ancestors were
U.S. Const, Art. III, Sec. 2 (“The judiof pure African blood, and who were
cial Power shall extend to . . .
Controversies between . . . Citizens of
brought into this country and sold
different States”).
as slaves. . .
The question is simply this: Can a negro, whose ancestors were imported
into this country, and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United
States, and as such become entitled to all the rights, and privileges, and immunities, guarantied by that instrument to the citizen? One of which rights is
the privilege of suing in a court of the United States in the cases specified in
the Constitution.
It will be observed, that the plea applies to that class of persons only whose
ancestors were negroes of the African race, and imported into this country, and
sold and held as slaves. The only matter in issue before the court, therefore, is,
whether the descendants of such slaves, when they shall be emancipated, or
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who are born of parents who had become free before their birth, are citizens of
a State, in the sense in which the word citizen is used in the Constitution of the
United States. And this being the only matter in dispute on the pleadings, the
court must be understood as speaking in this opinion of that class only, that is,
of those persons who are the descendants of Africans who were imported into
this country, and sold as slaves.
The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of the colonial communities, and
never amalgamated with them in social connections or in government. But
although they were uncivilized, they were yet a free and independent people,
associated together in nations or tribes, and governed by their own laws. . . .
[T]hey may, without doubt, like the subjects of any other foreign Government,
be naturalized by the authority of Congress, and become citizens of a State,
and of the United States. . . .
The words “people of the United States” and “citizens” are synonymous
terms, and mean the same thing. They both describe the political body who,
according to our republican institutions, form the sovereignty, and who hold
the power and conduct the Government through their representatives. . . .
The question before us is, whether the class of persons described in the plea
in abatement compose a portion of this people, and are constituent members
of this sovereignty? We think they are not, and that they are not included, and
were not intended to be included, under the word “citizens” in the Constitution,
and can therefore claim none of the rights and privileges which that instrument
provides for and secures to citizens of the United States. On the contrary, they
were at that time considered as a subordinate and inferior class of beings, who
had been subjugated by the dominant race, and, whether emancipated or not,
yet remained subject to their authority, and had no rights or privileges but such
as those who held the power and the Government might choose to grant them.
It is not the province of the court to decide upon the justice or injustice,
the policy or impolicy, of these laws. The decision of that question belonged to
the political or law-making power; to those who formed the sovereignty and
framed the Constitution. The duty of the court is, to interpret the instrument
they have framed, with the best lights we can obtain on the subject, and to
administer it as we find it, according to its true intent and meaning when it
was adopted.
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In discussing this question, we must not confound the rights of citizenship
which a State may confer within its own limits, and the rights of citizenship as
a member of the Union. . . . Each State may still confer [the rights of citizenship] upon an alien, or anyone it thinks proper, or upon any class or description
of persons, yet he would not be a citizen in the sense in which that word is
used in the Constitution of the United States. . . . nor entitled to sue as such in
one of its courts, nor to the privileges and immunities of a citizen in the other
States. The rights which he would acquire would be . . . restricted to the State
which gave them. . . . It is very clear, therefore, that no State can, by any act
or law of its own, passed since the adoption of the Constitution, introduce a
new member into the political community created by the Constitution of the
United States. It cannot make him a member of this community by making
him a member of its own. . . . And, for the same reason, it cannot introduce
any person or description of persons who were not intended to be embraced in
this new political family which the Constitution brought into existence, but
were intended to be excluded from it. . . .
It becomes necessary, therefore, to determine who were citizens of the
several States when the Constitution was adopted. And in order to do this, we
must recur to the Governments and institutions of the thirteen colonies, when
they separated from Great Britain and formed new sovereignties, and took their
places in the family of independent nations. . . .
In the opinion of the court, the legislation and histories of the times,
and the language used in the Declaration of Independence, show, that neither
the class of persons who had been imported as slaves, nor their descendants,
whether they had become free or not, were then acknowledged as a part of the
people, nor intended to be included in the general words used in that memorable instrument. It is difficult at this day to realize the state of public opinion
in relation to that unfortunate race, which prevailed in the civilized and enlightened portions of the world at the time of the Declaration of Independence,
and when the Constitution of the United States was framed and adopted. But
the public history of every European nation displays it in a manner too plain
to be mistaken.
They had for more than a century before been regarded as beings of an
inferior order, and altogether unfit to associate with the white race, either in
social or political relations; and so far inferior, that they had no rights which the
white man was bound to respect; and that the negro might justly and lawfully
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be reduced to slavery for his benefit. He was bought and sold, and treated as
an ordinary article of merchandise and traffic, whenever a profit could be made
by it. This opinion was at that time fixed and universal in the civilized portion
of the white race. . . .
And in no nation was this opinion more firmly fixed or more uniformly
acted upon than by the English Government and English people. They not only
seized them on the coast of Africa, and sold them or held them in slavery for
their own use; but they took them as ordinary articles of merchandise to every
country where they could make a profit on them, and were far more extensively
engaged in this commerce than any other nation in the world.
The opinion thus entertained and acted upon in England was naturally
impressed upon the colonies they founded on this side of the Atlantic. And,
accordingly, a negro of the African race was regarded by them as an article of
property, and held, and bought and sold as such, in every one of the thirteen
colonies which united in the Declaration of Independence, and afterwards
formed the Constitution of the United States. The slaves were more or less numerous in the different colonies, as slave labor was found more or less profitable.
But no one seems to have doubted the correctness of the prevailing opinion of
the time. . . .
The language of the Declaration of Independence is equally conclusive:
. . . We hold these truths to be self-evident: that all men are created
equal; that they are endowed by their Creator with certain unalienable
rights; that among them is life, liberty, and the pursuit of happiness;
that to secure these rights, Governments are instituted, deriving their
just powers from the consent of the governed.
The general words above quoted would seem to embrace the whole human
family, and if they were used in a similar instrument at this day would be so
understood. But it is too clear for dispute, that the enslaved African race were
not intended to be included, and formed no part of the people who framed and
adopted this declaration; for if the language, as understood in that day, would
embrace them, the conduct of the distinguished men who framed the Declaration of Independence would have been utterly and flagrantly inconsistent with
the principles they asserted; and instead of the sympathy of mankind, to which
they so confidently appealed, they would have deserved and received universal
rebuke and reprobation. . . .
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[T]here are two clauses in the Constitution which point directly and specifically to the negro race as a separate class of persons, and show clearly that
they were not regarded as a portion of the people or citizens of the Government
then formed. . . . [T]hese two provisions show, conclusively, that neither the
description of persons therein referred to, nor their descendants, were
Taney here discusses
the Slave Trade
embraced in any of the other proviClause and the
sions of the Constitution; for
Fugitive Slave Clause. For more on
certainly these two clauses were not
each, see pp. 34–107 and pp.
97–107.
intended to confer on them or their
posterity the blessings of liberty, or
any of the personal rights so carefully provided for the citizen. . . .
Indeed, when we look to the condition of this race in the several States
at the time, it is impossible to believe that these rights and privileges were intended to be extended to them.
It is very true, that in that portion of the Union where the labor of the negro race was found to be unsuited to the climate and unprofitable to the master,
but few slaves were held at the time of the Declaration of Independence; and
when the Constitution was adopted, it had entirely worn out in one of them,
and measures had been taken for its gradual abolition in several others. But
this change had not been produced by any change of opinion in relation to
this race; but because it was discovered, from experience, that slave labor was
unsuited to the climate and productions of these States: for some of the States,
where it had ceased or nearly ceased to exist, were actively engaged in the slave
trade, procuring cargoes on the coast of Africa, and transporting them for
sale to those parts of the Union where their labor was found to be profitable,
and suited to the climate and productions. And this traffic was openly carried
on, and fortunes accumulated by it, without reproach from the people of the
States where they resided. And it can hardly be supposed that, in the States
where it was then countenanced in its worst form—that is, in the seizure and
transportation—the people could have regarded those who were emancipated
as entitled to equal rights with themselves.
And we may here again refer, in support of this proposition, to the plain
and unequivocal language of the laws of the several States, some passed after
the Declaration of Independence and before the Constitution was adopted, and
some since the Government went into operation.
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We need not refer, on this point, particularly to the laws of the present
slaveholding States. . . . They have continued to treat them as an inferior class,
and to subject them to strict police regulations, drawing a broad line of distinction between the citizen and the slave races, and legislating in relation to
them upon the same principle which prevailed at the time of the Declaration
of Independence. As relates to these States, it is too plain for argument, that
they have never been regarded as a part of the people or citizens of the State,
nor supposed to possess any political rights which the dominant race might not
withhold or grant at their pleasure. . . .
And if we turn to the legislation of the States where slavery had worn out,
or measures taken for its speedy abolition, we shall find the same opinions and
principles equally fixed and equally acted upon.
Thus, Massachusetts, in 1786, passed a law . . . [that] forbids the marriage
of any white person with any negro, Indian, or mulatto, and inflicts a penalty
of fifty pounds upon any one who shall join them in marriage; and declares all
such marriage absolutely null and void, and degrades thus the unhappy issue
of the marriage by fixing upon it the stain of bastardy. And this mark of degradation was renewed, and again impressed upon the race, in the careful and
deliberate preparation of their revised code published in 1836. . . .
So, too, in Connecticut. We refer more particularly to the legislation of this
State, because it was not only among the first to put an end to slavery within
its own territory, but was the first to fix a mark of reprobation upon the African slave trade. . . . The first step taken by Connecticut upon this subject was
as early as 1774, when it passed an act forbidding the further importation of
slaves into the State. But the section containing the prohibition is introduced
by the following preamble:
And whereas the increase of slaves in this State is injurious to the
poor, and inconvenient.
This recital would appear to have been carefully introduced, in order to prevent
any misunderstanding of the motive which induced the Legislature to pass
the law, and places it distinctly upon the interest and convenience of the white
population—excluding the inference that it might have been intended in any
degree for the benefit of the other. . . .
And still further pursuing its legislation, we find that in the same statute
passed in 1774, which prohibited the further importation of slaves into the State,
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there is also a provision by which any negro, Indian, or mulatto servant, who
was found wandering out of the town or place to which he belonged, without
a written pass such as is therein described, was made liable to be seized by any
one, and taken before the next authority to be examined and delivered up to
his master—who was required to pay the charge which had accrued thereby.
And a subsequent section of the same law provides, that if any free negro shall
travel without such pass, and shall be stopped, seized, or taken up, he shall pay
all charges arising thereby. And this law was in full operation when the Constitution of the United States was adopted, and was not repealed till 1797. So
that up to that time free negroes and mulattoes were associated with servants
and slaves in the police regulations established by the laws of the State.
And again, in 1833, Connecticut passed another law, which made it penal to set up or establish any school in that State for the instruction of persons
of the African race not inhabitants of the State, or to instruct or teach in any
such school or institution, or board or harbor for that purpose, any such person, without the previous consent in writing of the civil authority of the town
in which such school or institution might be. . . .
It would be impossible to enumerate and compress in the space usually
allotted to an opinion of a court, the various laws, marking the condition of
this race, which were passed from time to time after the Revolution, and before
and since the adoption of the Constitution of the United States. . . .
The legislation of the States therefore shows, in a manner not to be mistaken, the inferior and subject condition of that race at the time the Constitution
was adopted, and long afterwards, throughout the thirteen States by which
that instrument was framed; and it is hardly consistent with the respect due
to these States, to suppose that they regarded at that time, as fellow-citizens
and members of the sovereignty, a class of beings whom they had thus stigmatized. . . . More especially, it cannot be believed that the large slaveholding
States regarded them as included in the word citizens, or would have consented
to a Constitution which might compel them to receive them in that character
from another State. . . .
To all this mass of proof we have still to add, that . . . [t]he conduct of
the Executive Department of the [federal] Government has been in perfect
harmony upon this subject with this course of legislation. The question was
brought officially before the late William Wirt, when he was the Attorney
General of the United States, in 1821, and he decided that the words “citizens
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of the United States” were used in the acts of Congress in the same sense as in
the Constitution; and that free persons of color were not citizens, within the
meaning of the Constitution and laws; and this opinion has been confirmed
by that of the late Attorney General, Caleb Cushing, in a recent case, and acted upon by the Secretary of State, who refused to grant passports to them as
“citizens of the United States.”
But it is said that a person may be a citizen, and entitled to that character,
although he does not possess all the rights which may belong to other citizens;
as, for example, the right to vote, or to hold particular offices; and that yet,
when he goes into another State, he is entitled to be recognized there as a citizen, although the State may measure his rights by the rights which it allows
to persons of a like character or class resident in the State, and refuse to him
the full rights of citizenship.
This argument overlooks the language of the provision in the Constitution
of which we are speaking.
Undoubtedly, a person may be a citizen, that is, a member of the community who form the sovereignty, although he exercises no share of the political
power, and is incapacitated from holding particular offices. Women and minors, who form a part of the political family, cannot vote; and when a property
qualification is required to vote or hold a particular office, those who have not
the necessary qualification cannot vote or hold the office, yet they are citizens.
So, too, a person may be entitled to vote by the law of the State, who is not a
citizen even of the State itself. And in some of the States of the Union foreigners not naturalized are allowed to vote. And the State may give the right to
free negroes and mulattoes, but that does not make them citizens of the State,
and still less of the United States. And the provision in the Constitution giving
privileges and immunities in other States, does not apply to them. . . .
No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race, in the civilized nations of Europe or in
this country, should induce the court to give to the words of the Constitution a
more liberal construction in their favor than they were intended to bear when
the instrument was framed and adopted. Such an argument would be altogether
inadmissible in any tribunal called on to interpret it. If any of its provisions are
deemed unjust, there is a mode prescribed in the instrument itself by which it
may be amended; but while it remains unaltered, it must be construed now as it
was understood at the time of its adoption. . . . Any other rule of construction
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would abrogate the judicial character of this court, and make it the mere reflex
of the popular opinion or passion of the day. This court was not created by the
Constitution for such purposes. Higher and graver trusts have been confided
to it, and it must not falter in the path of duty. . . .
[U]pon a full and careful consideration of the subject, the court is of opinion, that, upon the facts stated in the plea in abatement, Dred Scott was not
a citizen of Missouri within the meaning of the Constitution of the United
States, and not entitled as such to sue in its courts; and, consequently, that the
Circuit Court had no jurisdiction of the case. . . .

For Discussion
(1) Much of this discussion is clearly originalist, in that it purports to be based
on an understanding of the original meaning of the Constitution. But what
kind of originalism is it? Is it textualist? Is it based on the intent of the
Framers? Is it based on the public meaning of the text—that is, on what a
reader at the time, familiar with publicly known events and issues, would
understand the language to mean?
(2) Is the originalist portion of the opinion persuasive? If so, how do we cope
with the fact that the result now appears intolerable? Does this suggest
that sometimes conscientious constitutional interpretation will lead to unfortunate results, which we must accept, pending amendment, as the price
of constitutionalism? Or should it force us to reconsider a too-comfortable
distinction between law and morality?
(3) If the originalist portion of the opinion is not persuasive, is the problem that
originalism is the wrong approach to resolving the issue presented? Or is
Taney’s argument a bad implementation of originalism? And if the latter,
does that cast doubt on one of the arguments offered in support of originalism, that it is less subject to manipulation than interpretive approaches
not rooted in original meaning?
(4) Suppose you agree with Taney that as of the time of the Constitution free
descendants of slaves were not deemed to be citizens of any state, within
the meaning of the constitutional language. Is it constitutionally significant that—as Taney seems willing to concede—attitudes had substantially
changed by the time the Court decided this case?
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[II. Emancipation—Federal Law]
We are aware that . . . some of the members of the court [doubt] whether
[the question of jurisdiction just discussed] is legally before the court upon this
writ of error[. But even] if that plea is regarded as waived, or out of the case
upon any other ground, . . . the question as to the jurisdiction of the Circuit
Court is [still] presented on the face of the bill of exception itself, taken by the
plaintiff at the trial[. F]or he admits that he and his wife were born slaves, but
endeavors to make out his title to freedom and citizenship by showing that they
were taken by their owner to certain places, hereinafter mentioned, where slavery could not by law exist, and that they thereby became free, and upon their
return to Missouri became citizens of that State.
Now, if the removal of which he speaks did not give them their freedom,
then by his own admission he is still a slave; and whatever opinions may be
entertained in favor of the citizenship of a free person of the African race, no
one supposes that a slave is a citizen of the State or of the United States. If,
therefore, the acts done by his owner did not make them free persons, he is still
a slave, and certainly incapable of suing in the character of a citizen.
The principle of law is too well settled to be disputed, that a court can
give no judgment for either party, where it has no jurisdiction; and if, upon the
showing of Scott himself, it appeared that he was still a slave, the case ought
to have been . . . dismissed by the Circuit Court for want of jurisdiction in
that court. . . .
We proceed, therefore, to inquire whether the facts relied on by the plaintiff entitled him to his freedom. . . . In considering this part of the controversy,
two questions arise:
1. Was he, together with his family, free in Missouri by reason of
the stay in the territory of the United States hereinbefore mentioned?
And 2. If they were not, is Scott himself free by reason of his removal to Rock Island, in the State of Illinois, as stated in the above
admissions?
We proceed to examine the first question.
The act of Congress, upon which the plaintiff relies, declares that slavery
and involuntary servitude, except as a punishment for crime, shall be forever
prohibited in all that part of the territory ceded by France, under the name of
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Louisiana, which lies north of thirty-six degrees thirty minutes north latitude,
and not included within the limits of Missouri. And the difficulty which meets
us at the threshold of this part of the
inquiry is, whether Congress was auThe statute referenced
by the Court embodthorized to pass this law under any
ied the so-called
of the powers granted to it by the
WORTH
Missouri Compromise
Constitution; for if the authority is
NOTING of 1820. The compromise was intended to
not given by that instrument, it is the
settle ongoing controversy about the
duty of this court to declare it void
expansion of slavery by admitting
and inoperative, and incapable of
Maine as a free state, admitting
Missouri as a slave state, and prohibconferring freedom upon any one
iting slavery in most of the remaining
who is held as a slave under the laws
Louisiana Purchase: “That in all that
territory ceded by France to the
of any one of the States. . . .
United States, which lies north of
thirty-six degrees thirty minutes
north latitude, slavery and involuntary
servitude shall be, and are hereby,
forever prohibited.” This covered an
enormous swath of territory, including much or all of what is now
Montana, Wyoming, Colorado,
Kansas, Nebraska, North and South
Dakota, Minnesota, and Iowa.

This brings us to examine by
what provision of the Constitution
the present Federal Government,
under its delegated and restricted
powers, is authorized to acquire territory outside of the original limits of
the United States, and what powers it
may exercise therein over the person
or property of a citizen of the United States, while it remains a Territory, and
until it shall be admitted as one of the States of the Union. . . .
The power to expand the territory of the United States by the admission
of new States is plainly given; and in the construction of this power by all the
departments of the Government, it
has been held to authorize the acquiArticle IV, § 3
of the Constitution
sition of territory, not f it for
provides:
admission at the time, but to be adWORTH
1: New States
NOTING
mitted as soon as its population and
may be admitsituation would entitle it to admisted by the Congress into this
Union. . . .
sion. It is acquired to become a State,
2: The Congress shall have
and not to be held as a colony and
Power to dispose of and
governed by Congress with absolute
make all needful Rules and
authority. . . .
Regulations respecting the
Territory or other Property belonging to the United States.
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But until [the] time [of the Territory’s admission as a state] arrives, it is
undoubtedly necessary that some Government should be established, in order
to organize society, and to protect the inhabitants in their persons and property; . . . it was not only within the scope of [Congress’s] powers, but it was its
duty to pass such laws. . . .
The form of government to be established necessarily rested in the discretion of Congress. . . . But [the] Territory being a part of the United States,
the Government and the citizen both enter it under the authority of the Constitution, with their respective rights defined and marked out; and the Federal
Government can exercise no power over his person or property, beyond what
that instrument confers, nor lawfully deny any right which it has reserved.
A reference to a few of the provisions of the Constitution will illustrate
this proposition.
For example, no one, we presume, will contend that Congress can make
any law in a Territory respecting the establishment of religion, or the free exercise thereof, or abridging the freedom of speech or of the press, or the right
of the people of the Territory peaceably to assemble, and to petition the Government for the redress of grievances. Nor can Congress deny to the people
the right to keep and bear arms, nor the right to trial by jury, nor compel any
one to be a witness against himself in a criminal proceeding.
These powers, and others, in relation to rights of person, which it is not
necessary here to enumerate, are, in express and positive terms, denied to the
General Government [by the text of the Constitution]; and the rights of private
property have been guarded with equal care. Thus the rights of property are
united with the rights of person, and placed on the same ground by the fifth
amendment to the Constitution, which provides that no person shall be deprived
of life, liberty, and property, without due process of law. And an act of Congress
which deprives a citizen of the United States of his liberty or property, merely
because he came himself or brought his property into a particular Territory of
the United States, and who had committed no offence against the laws, could
hardly be dignified with the name of due process of law. . . .
It seems, however, to be supposed, that there is a difference between property in a slave and other property, and that different rules may be applied to it
in expounding the Constitution of the United States. And the laws and usages
of nations, and the writings of eminent jurists upon the relation of master and
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slave and their mutual rights and duties, and the powers which Governments
may exercise over it, have been dwelt upon in the argument.
But in considering the question before us, it must be borne in mind that
there is no law of nations standing between the people of the United States and
their Government, and interfering with their relation to each other. The powers of the Government, and the rights of the citizen under it, are positive and
practical regulations plainly written down. The people of the United States have
delegated to it certain enumerated powers, and forbidden it to exercise others.
It has no power over the person or property of a citizen but what the citizens
of the United States have granted. And no laws or usages of other nations, or
reasoning of statesmen or jurists upon the relations of master and slave, can
enlarge the powers of the Government, or take from the citizens the rights
they have reserved. And if the Constitution recognizes the right of property
of the master in a slave, and makes no distinction between that description of
property and other property owned by a citizen, no tribunal, acting under the
authority of the United States, whether it be legislative, executive, or judicial,
has a right to draw such a distinction, or deny to it the benefit of the provisions
and guarantees which have been provided for the protection of private property
against the encroachments of the Government.
Now, as we have already said in an earlier part of this opinion, upon a
different point, the right of property in a slave is distinctly and expressly affirmed in the Constitution. The right to traffic in it, like an ordinary article of
merchandise and property, was guarantied to the citizens of the United States,
in every State that might desire it, for twenty years. And the Government in
express terms is pledged to protect it in all future time, if the slave escapes from
his owner. This is done in plain words—too plain to be misunderstood. And no
word can be found in the Constitution which gives Congress a greater power
over slave property, or which entitles property of that kind to less protection
that property of any other description. The only power conferred is the power coupled with the duty of guarding and protecting the owner in his rights.
Upon these considerations, it is the opinion of the court that the act of
Congress which prohibited a citizen from holding and owning property of this
kind in the territory of the United States north of the line therein mentioned, is
not warranted by the Constitution, and is therefore void; and that neither Dred
Scott himself, nor any of his family, were made free by being carried into this
territory; even if they had been carried there by the owner, with the intention
of becoming a permanent resident. . . .
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For Discussion
(1) Ultimately, which provision of the Constitution does Taney hold the Missouri Compromise violated?
(2) Which of the above parts of Taney’s opinion—the one dealing with citizenship or the one dealing with Congressional power—do you think had
greater contemporary significance?

[III. Emancipation—State Law]
We have so far examined the case, as it stands under the Constitution of
the United States, and the powers thereby delegated to the Federal Government.
But there is another point in the case which depends on State power and
State law. And it is contended, on the part of the plaintiff, that he is made
free by being taken to Rock Island, in the State of Illinois, independently of
his residence in the territory of the United States; and being so made free, he
was not again reduced to a state of slavery by being brought back to Missouri.
Our notice of this part of the case will be very brief; for the principle on
which it depends was decided in this court, upon much consideration, in the
case of Strader v. Graham (1851). In that case, the slaves had been taken from
Kentucky to Ohio, with the consent of the owner, and afterwards brought back
to Kentucky. And this court held that their status or condition, as free or slave,
depended upon the laws of Kentucky, when they were brought back into that
State, and not of Ohio; and that this court had no jurisdiction to revise the
judgment of a State court upon its own laws. This was the point directly before
the court, and the decision that this court had not jurisdiction turned upon it,
as will be seen by the report of the case.
So in this case. As Scott was a slave when taken into the State of Illinois
by his owner, and was there held as such, and brought back in that character, his
status, as free or slave, depended on the laws of Missouri, and not of Illinois. . . .
***
Upon the whole, therefore, it is the judgment of this court, that it appears
by the record before us that the plaintiff in error is not a citizen of Missouri, in the sense in which that word is used in the Constitution; and that the
Circuit Court of the United States, for that reason, had no jurisdiction in the
case, and could give no judgment in it. Its judgment for the defendant must,
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consequently, be reversed, and a mandate issued, directing the suit to be dismissed for want of jurisdiction.
Mr. Justice Daniel.
. . . The correct conclusions upon the question here considered would seem
to be these: That in the establishment of the several communities now the States
of this Union, and in the formation of the Federal Government, the African
was not deemed politically a person. He was regarded and owned in every State
in the Union as property merely, and as such was not and could not be a party
or an actor, much less a peer in any compact or form of government established
by the States or the United States. . . . That so far as rights and immunities appertaining to citizens have been defined and secured by the Constitution and
laws of the United States, the African race is not and never was recognized
either by the language or purposes of the former. . . .
Mr. Justice Catron.
. . . Congress cannot do indirectly what the Constitution prohibits directly. If the slaveholder is prohibited from going to the Territory with his slaves,
who are parts of his family in name and in fact, it will follow that men owning
lawful property in their own States, carrying with them the equality of their
State to enjoy the common property, may be told, you cannot come here with
your slaves, and he will be held out at the border. By this subterfuge, owners
of slave property, to the amount of thousand of millions, might be almost as
effectually excluded from removing into the Territory of Louisiana north of
thirty-six degrees thirty minutes, as if the law declared that owners of slaves,
as a class, should be excluded, even if their slaves were left behind. . . .
[T]he act of 1820, known as the Missouri compromise, violates the most
leading feature of the Constitution—a feature on which the Union depends, and
which secures to the respective States and their citizens and entire EQUALITY of rights, privileges, and immunities. . . .
Mr. Justice McLean dissenting.
. . . There is no averment in this plea which shows or conduces to show an
inability in the plaintiff to sue in the Circuit Court. . . . It has never been held
necessary, to constitute a citizen . . . , that he should have the qualifications
of an elector. Females and minors may sue in the Federal courts, and so may
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any individual who has a permanent domicil in the State under whose laws his
rights are protected, and to which he owes allegiance. . . .
In the argument, it was said that a colored citizen would not be an agreeable member of society. This is more a matter of taste than of law. Several of
the States have admitted persons of color to the right of suffrage, and in this
view have recognized them as citizens; and this has been done in the slave as
well as the free States. On the question of citizenship, it must be admitted that
we have not been very fastidious. Under the late treaty with Mexico, we have
made citizens of all grades, combinations, and colors. The same was done in
the admission of Louisiana and Florida. No one ever doubted, and no court
ever held, that the people of these Territories did not become citizens under the
treaty. They have exercised all the rights of citizens, without being naturalized
under the acts of Congress. . . .
Our independence was a great epoch in the history of freedom; and while
I admit the Government was not made expecially for the colored race, yet many
of them were citizens of the New England States, and exercised, the rights of
suffrage when the Constitution was adopted, and it was not doubted by any intelligent person that its tendencies would greatly ameliorate their condition. . . .
I think the judgment of the court below should be reversed.
Mr. Justice Curtis dissenting.
. . . To determine whether any free persons, descended from Africans
held in slavery, were citizens of the United States under the Confederation,
and consequently at the time of the adoption of the Constitution of the United States, it is only necessary to know whether any such persons were citizens
of either of the States under the Confederation, at the time of the adoption of
the Constitution.
Of this there can be no doubt. At the time of the ratification of the Articles of Confederation, all free native-born inhabitants of the States of New
Hampshire, Massachusetts, New York, New Jersey, and North Carolina, though
descended from African slaves, were not only citizens of those States, but such
of them as had the other necessary qualifications possessed the franchise of
electors, on equal terms with other citizens. . . . The fourth of the fundamental articles of the Confederation was as follows: “The free inhabitants of each
of these States, paupers, vagabonds, and fugitives from justice, excepted, shall
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be entitled to all the privileges and immunities of free citizens in the several
States.” . . .
Did the Constitution of the United States deprive [free persons of African
descent] or their descendants of citizenship?
That Constitution was ordained and established by the people of the United States, through the action, in each State, or those persons who were qualified
by its laws to act thereon, in behalf of themselves and all other citizens of that
State. In some of the States, as we have seen, colored persons were among those
qualified by law to act on this subject. These colored persons were not only included in the body of “the people of the United States,” by whom the
Constitution was ordained and established, but in at least five of the States they
had the power to act, and doubtless
Curtis also responded
did act, by their suffrages, upon the
to the argument that,
question of its adoption. It would be
if free persons of
WORTH
strange, if we were to find in that
African descent who
NOTING were citizens of their
instrument anything which deprived
state were thereby
of their citizenship any part of the
made citizens of the United States,
people of the United States who were
then the Privileges and Immunities
Clause of Art. IV, § 2, would give
among those by whom it was
them a right to vote and hold offices
established. . . .
in other states. That argument, he
said, was based on the false premise
that any citizen is entitled to all the
privileges of any other citizen in the
state; in fact, states could make such
distinctions as they saw fit in (for example) which citizens could vote.

I dissent, therefore, from that
part of the opinion of the majority of
the court, in which it is held that a
person of African descent cannot be
a citizen of the United States; and I
regret I must go further, and dissent . . . from [their view] on the constitutionality of the act of Congress commonly called the Missouri compromise act,
and the grounds and conclusions announced in their opinion. . . .
[T]he position, that a prohibition to bring slaves into a Territory deprives
any one of his property without due process of law, [will not] bear examination. It must be remembered that this restriction on the legislative power is not
peculiar to the Constitution of the United States; it was borrowed from Magna Charta; was brought to America by our ancestors, as part of their inherited
liberties, and has existed in all the States, usually in the very words of the great
charter. It existed in every political community in America in 1787, when the
ordinance prohibiting slavery north and west of the Ohio was passed. And if
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a prohibition of slavery in a Territory in 1820 violated this principle of Magna
Charta, the ordinance of 1787[, which prohibited slavery in the Northwest Territories,] also violated it. . . . I think I may at least say, if the Congress did then
violate Magna Charta by the ordinance, no one discovered that violation. . . .
For these reasons, I am of opinion that so much of the several acts of Congress as prohibited slavery and involuntary servitude within that part of the
Territory of Wisconsin lying north of thirty-six degrees thirty minutes north
latitude, and west of the river Mississippi, were constitutional and valid laws.
The remaining four justices also wrote separate opinions. Justice
Wayne defended the decision to reach the merits even though the
Court decided there was no jurisdiction. Justice Nelson asserted that
the law of Missouri controlled, and that Scott lost under it. Justice
Grier wrote briefly, concurring in Nelson’s opinion, and also, for practical purposes, in Taney’s. Justice Campbell wrote at length, emphasizing state control over slavery and characterizing the Constitution as “a federal compact among the States establishing a limited Government.”

WORTH
NOTING

F. The Civil War
1.

Secession

Notwithstanding the Scott v. Sandford decision, the emerging Republican
Party continued to insist that slavery should not be expanded into the territories.
Lincoln won the Presidency in 1860 by carrying all 18 free states and none of
the 15 slave states. Many southerners became convinced that under Republican domination the Federal government would infringe on their constitutional
rights. By the time of Lincoln’s inauguration on March 4, 1861, seven Southern states had seceded. South Carolina, which had asserted its right to nullify
federal law in the 1832–33 tariff crisis, led the way.
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Declaration of the Immediate Causes Which
Induce and Justify the Secession of South
Carolina from the Federal Union
December 24, 1860

The State of South Carolina having resumed her separate and equal place
among nations, deems it due to herself, to the remaining United States of
America, and to the nations of the world, that she should declare the immediate causes which have led to this act.
In the year 1765, that portion of the British Empire embracing Great
Britain, undertook to make laws for the government of that portion composed
of the thirteen American Colonies. A struggle for the right of self-government
ensued, which resulted, on the 4th of July, 1776, in a Declaration by the Colonies, “that they are, and of right ought to be, FREE AND INDEPENDENT
STATES; and that, as free and independent States, they have full power to
levy war, conclude peace, contract alliances, establish commerce, and to do all
other acts and things which independent States may of right do.”
They further solemnly declared that whenever any “form of government
becomes destructive of the ends for which it was established, it is the right of
the people to alter or abolish it, and to institute a new government.” Deeming
the Government of Great Britain to have become destructive of these ends,
they declared that the Colonies “are absolved from all allegiance to the British
Crown, and that all political connection between them and the State of Great
Britain is, and ought to be, totally dissolved.”
In pursuance of this Declaration of Independence, each of the thirteen
States proceeded to exercise its separate sovereignty; adopted for itself a Constitution, and appointed officers for the administration of government in all its
departments—Legislative, Executive and Judicial. For purposes of defense, they
united their arms and their counsels; and, in 1778, they entered into a League
known as the Articles of Confederation, whereby they agreed to entrust the
administration of their external relations to a common agent, known as the
Congress of the United States, expressly declaring, in the first Article “that
each State retains its sovereignty, freedom and independence, and every power,
jurisdiction and right which is not, by this Confederation, expressly delegated
to the United States in Congress assembled.”
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Under this Confederation the war of the Revolution was carried on, and
on the 3rd of September, 1783, the contest ended, and a definite Treaty was
signed by Great Britain, in which she acknowledged the independence of the
Colonies in the following terms:
ARTICLE I—His Britannic Majesty acknowledges the said United States, viz: New Hampshire, Massachusetts Bay, Rhode Island
and Providence Plantations, Connecticut, New York, New Jersey,
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South
Carolina and Georgia, to be FREE, SOVEREIGN AND INDEPENDENT STATES; that he treats with them as such; and for
himself, his heirs and successors, relinquishes all claims to the government, propriety and territorial rights of the same and every part
thereof.
Thus were established the two great principles asserted by the Colonies, namely:
the right of a State to govern itself; and the right of a people to abolish a Government when it becomes destructive of the ends for which it was instituted.
And concurrent with the establishment of these principles, was the fact, that
each Colony became and was recognized by the mother Country a FREE,
SOVEREIGN AND INDEPENDENT STATE.
In 1787, Deputies were appointed by the States to revise the Articles of
Confederation, and on 17th September, 1787, these Deputies recommended
for the adoption of the States, the Articles of Union, known as the Constitution of the United States.
The parties to whom this Constitution was submitted, were the several
sovereign States; they were to agree or disagree, and when nine of them agreed
the compact was to take effect among those concurring; and the General Government, as the common agent, was then invested with their authority. If only
nine of the thirteen States had concurred, the other four would have remained as
they then were—separate, sovereign States, independent of any of the provisions
of the Constitution. In fact, two of the States did not accede to the Constitution
until long after it had gone into operation among the other eleven; and during
that interval, they each exercised the functions of an independent nation. . . .
We hold that the Government thus established is subject to the two great
principles asserted in the Declaration of Independence; and we hold further, that
the mode of its formation subjects it to a third fundamental principle, namely:
the law of compact. We maintain that in every compact between two or more
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parties, the obligation is mutual; that the failure of one of the contracting parties to perform a material part of the agreement, entirely releases the obligation
of the other; and that where no arbiter is provided, each party is remitted to
his own judgment to determine the fact of failure, with all its consequences.
In the present case, that fact is established with certainty. We assert that
fourteen of the States have deliberately refused, for years past, to fulfill their
constitutional obligations, and we refer to their own Statutes for the proof.
The Constitution of the United States, in its fourth Article, provides as
follows: “No person held to service or labor in one State, under the laws thereof,
escaping into another, shall, in consequence of any law or regulation therein,
be discharged from such service or labor, but shall be delivered up, on claim
of the party to whom such service or labor may be due.” This stipulation was
so material to the compact, that without it that compact would not have been
made. The greater number of the contracting parties held slaves, and they had
previously evinced their estimate of the value of such a stipulation by making
it a condition in the Ordinance for the government of the territory ceded by
Virginia, which now composes the States north of the Ohio River. The same
article of the Constitution stipulates also for rendition by the several States of
fugitives from justice from the other States.
The General Government, as the common agent, passed laws to carry
into effect these stipulations of the States. For many years these laws were executed. But an increasing hostility on the part of the non-slaveholding States
to the institution of slavery, has led to a disregard of their obligations, and the
laws of the General Government have ceased to effect the objects of the Constitution. The States of Maine, New Hampshire, Vermont, Massachusetts,
Connecticut, Rhode Island, New York, [New Jersey,] Pennsylvania, Illinois,
Indiana, Michigan, Wisconsin and Iowa, have enacted laws which either nullify the Acts of Congress or render useless any attempt to execute them. . . .
Thus the constituted compact has been deliberately broken and disregarded by
the non-slaveholding States, and the consequence follows that South Carolina
is released from her obligation. . . .
The right of property in slaves was recognized by giving to free persons
distinct political rights, by giving them the right to represent, and burthening them with direct taxes for three-fifths of their slaves; by authorizing the
importation of slaves for twenty years; and by stipulating for the rendition of
fugitives from labor.
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We affirm that these ends for which this Government was instituted have
been defeated, and the Government itself has been made destructive of them
by the action of the non-slaveholding States. Those States have assumed the
right of deciding upon the propriety of our domestic institutions; and have denied the rights of property established in fifteen of the States and recognized
by the Constitution; they have denounced as sinful the institution of slavery;
they have permitted open establishment among them of societies, whose avowed
object is to disturb the peace and to eloign the property of the citizens of other States. They have encouraged and assisted thousands of our slaves to leave
their homes; and those who remain, have been incited by emissaries, books and
pictures to servile insurrection.
For twenty-five years this agitation has been steadily increasing, until it
has now secured to its aid the power of the common Government. Observing
the forms of the Constitution, a sectional party has found within that Article
establishing the Executive Department, the means of subverting the Constitution itself. A geographical line has been drawn across the Union, and all
the States north of that line have united in the election of a man to the high
office of President of the United States, whose opinions and purposes are hostile to slavery. He is to be entrusted with the administration of the common
Government, because he has declared that that “Government cannot endure
permanently half slave, half free,” and that the public mind must rest in the
belief that slavery is in the course of ultimate extinction.
This sectional combination for the submersion of the Constitution, has
been aided in some of the States by elevating to citizenship, persons who, by
the supreme law of the land, are incapable of becoming citizens; and their votes
have been used to inaugurate a new policy, hostile to the South, and destructive of its beliefs and safety.
On the 4th day of March next, this party will take possession of the Government. It has announced that the South shall be excluded from the common
territory, that the judicial tribunals shall be made sectional, and that a war
must be waged against slavery until it shall cease throughout the United States.
The guaranties of the Constitution will then no longer exist; the equal
rights of the States will be lost. The slaveholding States will no longer have the
power of self-government, or self-protection, and the Federal Government will
have become their enemy.

131

132

Doctrine and Practice Series: Constitutional Law

Sectional interest and animosity will deepen the irritation, and all hope of
remedy is rendered vain, by the fact that public opinion at the North has invested a great political error with the sanction of more erroneous religious belief.
We, therefore, the People of South Carolina, by our delegates in Convention assembled, appealing to the Supreme Judge of the world for the rectitude
of our intentions, have solemnly declared that the Union heretofore existing
between this State and the other States of North America, is dissolved, and
that the State of South Carolina has resumed her position among the nations
of the world, as a separate and independent State; with full power to levy war,
conclude peace, contract alliances, establish commerce, and to do all other acts
and things which independent States may of right do.
Adopted December 24, 1860
In a last-ditch effort to save the Union, what was left of the 36th Congress
approved—with three votes to spare in the House and none in the Senate—and
passed on to the states a proposed constitutional amendment known as the
Corwin Amendment, though the original drafter was Lincoln’s nominee for
Secretary of State, Senator William Seward. The proposal read as follows:
No amendment shall be made to the Constitution which will authorize or give to Congress
the power to abolish or interWhat would the constitutional effect of
fere, within any State, with the
this amendment have
domestic institutions thereof,
FOR
been had it been
DISCUSSION ratified?
including that of persons held
to labor or service by the laws
of said State.
Three states passed resolutions in 1861 ratifying this proposed amendment.
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President Abraham Lincoln, First Inaugural Address
March 4, 1861

Fellow‑Citizens of the United States:
. . . Apprehension seems to exist among the people of the Southern States
that by the accession of a Republican Administration their property and their
peace and personal security are to be endangered. There has never been any
reasonable cause for such apprehension. Indeed, the most ample evidence to
the contrary has all the while existed and been open to their inspection. It is
found in nearly all the published speeches of him who now addresses you. I do
but quote from one of those speeches when I declare that—
I have no purpose, directly or indirectly, to interfere with the institution of slavery in the States where it exists. I believe I have no lawful
right to do so, and I have no inclination to do so.
. . . I add, too, that all the protection which, consistently with the Constitution and the laws, can be given will be cheerfully given to all the States
when lawfully demanded, for whatever cause—as cheerfully to one section as
to another.
There is much controversy about the delivering up of fugitives from service or labor. . . . It is scarcely questioned that [the Fugitive Slave Clause of
Article IV] was intended by those who made it for the reclaiming of what we
call fugitive slaves; and the intention of the lawgiver is the law. All members
of Congress swear their support to the whole Constitution—to this provision
as much as to any other. To the proposition, then, that slaves whose cases come
within the terms of this clause “shall be delivered up” their oaths are unanimous. Now, if they would make the effort in good temper, could they not with
nearly equal unanimity frame and pass a law by means of which to keep good
that unanimous oath?
There is some difference of opinion whether this clause should be enforced
by national or by State authority, but surely that difference is not a very material one. If the slave is to be surrendered, it can be of but little consequence to
him or to others by which authority it is done. And should anyone in any case
be content that his oath shall go unkept on a merely unsubstantial controversy
as to how it shall be kept?
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Again: In any law upon this subject ought not all the safeguards of liberty
known in civilized and humane jurisprudence to be introduced, so that a free
man be not in any case surrendered as a slave? And might it not be well at the
same time to provide by law for the enforcement of that clause in the Constitution which guarantees that “the citizens of each State shall be entitled to all
privileges and immunities of citizens in the several States”? . . .
I now enter upon the same task [as my predecessors] for the brief constitutional term of four years under great and peculiar difficulty. A disruption
of the Federal Union, heretofore only menaced, is now formidably attempted.
I hold that in contemplation of universal law and of the Constitution the
Union of these States is perpetual. Perpetuity is implied, if not expressed, in
the fundamental law of all national governments. It is safe to assert that no government proper ever had a provision in its organic law for its own termination.
Continue to execute all the express provisions of our National Constitution,
and the Union will endure forever, it being impossible to destroy it except by
some action not provided for in the instrument itself.
Again: If the United States be not a government proper, but an association
of States in the nature of contract merely, can it, as a contract, be peaceably
unmade by less than all the parties who made it? One party to a contract may
violate it—break it, so to speak—but does it not require all to lawfully rescind it?
Descending from these general principles, we find the proposition that
in legal contemplation the Union is perpetual confirmed by the history of the
Union itself. The Union is much older than the Constitution. It was formed, in
fact, by the Articles of Association in 1774. It was matured and continued by
the Declaration of Independence in 1776. It was further matured, and the faith
of all the then thirteen States expressly plighted and engaged that it should be
perpetual, by the Articles of Confederation in 1778. And finally, in 1787, one
of the declared objects for ordaining and establishing the Constitution was “to
form a more perfect Union.”
But if destruction of the Union by one or by a part only of the States be
lawfully possible, the Union is less perfect than before the Constitution, having
lost the vital element of perpetuity.
It follows from these views that no State upon its own mere motion can
lawfully get out of the Union; that resolves and ordinances to that effect are
legally void, and that acts of violence within any State or States against the
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authority of the United States are insurrectionary or revolutionary, according
to circumstances.
I therefore consider that in view of the Constitution and the laws the Union
is unbroken, and to the extent of my ability, I shall take care, as the Constitution itself expressly enjoins upon me, that the laws of the Union be faithfully
executed in all the States. Doing this I deem to be only a simple duty on my
part, and I shall perform it so far as practicable unless my rightful masters, the
American people, shall withhold the requisite means or in some authoritative
manner direct the contrary. I trust this will not be regarded as a menace, but
only as the declared purpose of the Union that it will constitutionally defend
and maintain itself.
In doing this there needs to be no bloodshed or violence, and there shall
be none unless it be forced upon the national authority. The power confided to
me will be used to hold, occupy, and possess the property and places belonging to the Government and to collect the duties and imposts; but beyond what
may be necessary for these objects, there will be no invasion, no using of force
against or among the people anywhere. Where hostility to the United States
in any interior locality shall be so great and universal as to prevent competent
resident citizens from holding the Federal offices, there will be no attempt to
force obnoxious strangers among the people for that object. While the strict
legal right may exist in the Government to enforce the exercise of these offices,
the attempt to do so would be so irritating and so nearly impracticable withal
that I deem it better to forego for the time the uses of such offices.
The mails, unless repelled, will continue to be furnished in all parts of the
Union. So far as possible the people everywhere shall have that sense of perfect
security which is most favorable to calm thought and reflection. . . .
Before entering upon so grave a matter as the destruction of our national
fabric, with all its benefits, its memories, and its hopes, would it not be wise to
ascertain precisely why we do it? Will you hazard so desperate a step while there
is any possibility that any portion of the ills you fly from have no real existence?
Will you, while the certain ills you fly to are greater than all the real ones you
fly from, will you risk the commission of so fearful a mistake?
All profess to be content in the Union if all constitutional rights can be
maintained. Is it true, then, that any right plainly written in the Constitution
has been denied? I think not. Happily, the human mind is so constituted that
no party can reach to the audacity of doing this. Think, if you can, of a single
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instance in which a plainly written provision of the Constitution has ever been
denied. If by the mere force of numbers a majority should deprive a minority
of any clearly written constitutional right, it might in a moral point of view
justify revolution; certainly would if such right were a vital one. But such is not
our case. . . . [N]o organic law can ever be framed with a provision specifically
applicable to every question which may occur in practical administration. No
foresight can anticipate nor any document of reasonable length contain express
provisions for all possible questions. Shall fugitives from labor be surrendered
by national or by State authority? The Constitution does not expressly say.
May Congress prohibit slavery in the Territories? The Constitution does not
expressly say. Must Congress protect slavery in the Territories? The Constitution does not expressly say.
From questions of this class spring all our constitutional controversies,
and we divide upon them into majorities and minorities. If the minority will
not acquiesce, the majority must, or the Government must cease. There is no
other alternative, for continuing the Government is acquiescence on one side
or the other. If a minority in such case will secede rather than acquiesce, they
make a precedent which in turn will divide and ruin them, for a minority of
their own will secede from them whenever a majority refuses to be controlled
by such minority. For instance, why may not any portion of a new confederacy
a year or two hence arbitrarily secede again, precisely as portions of the present
Union now claim to secede from it? All who cherish disunion sentiments are
now being educated to the exact temper of doing this. . . .
Plainly the central idea of secession is the essence of anarchy. A majority
held in restraint by constitutional checks and limitations, and always changing easily with deliberate changes
of popular opinions and sentiments,
How might a pro-seis the only true sovereign of a free
cessionist respond to
Lincoln’s argument
people. Whoever rejects it does of
FOR
that any new confednecessity fly to anarchy or to despoDISCUSSION eracy would itself be
tism. Unanimity is impossible. The
subject to secession?
rule of a minority, as a permanent
arrangement, is wholly inadmissible; so that, rejecting the majority principle,
anarchy or despotism in some form is all that is left.
I do not forget the position assumed by some that constitutional questions
are to be decided by the Supreme Court, nor do I deny that such decisions must
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be binding in any case upon the parties to a suit as to the object of that suit,
while they are also entitled to very high respect and consideration in all parallel
cases by all other departments of the Government. And while it is obviously
possible that such decision may be erroneous in any given case, still the evil
effect following it, being limited to that particular case, with the chance that
it may be overruled and never become a precedent for other cases, can better
be borne than could the evils of a different practice. At the same time, the
candid citizen must confess that if the policy of the Government upon vital
questions affecting the whole people is to be irrevocably fixed by decisions of
the Supreme Court, the instant they are made in ordinary litigation between
parties in personal actions the people will have ceased to be their own rulers,
having to that extent practically resigned their Government into the hands of
that eminent tribunal. Nor is there in this view any assault upon the court or
the judges. It is a duty from which they may not shrink to decide cases properly brought before them, and it is no fault of theirs if others seek to turn their
decisions to political purposes.
One section of our country believes slavery is right and ought to be extended, while the other believes it is wrong and ought not to be extended. This
is the only substantial dispute. The fugitive-slave clause of the Constitution
and the law for the suppression of the foreign slave trade are each as well enforced, perhaps, as any law can ever be in a community where the moral sense
of the people imperfectly supports the law itself. The great body of the people
abide by the dry legal obligation in both cases, and a few break over in each.
This, I think, can not be perfectly cured, and it would be worse in both cases
after the separation of the sections than before. The foreign slave trade, now
imperfectly suppressed, would be ultimately revived without restriction in one
section, while fugitive slaves, now only partially surrendered, would not be
surrendered at all by the other. . . .
This country, with its institutions, belongs to the people who inhabit it.
Whenever they shall grow weary of the existing Government, they can exercise
their constitutional right of amending
it or their revolutionary right to disDoes Lincoln give
member or overthrow it. I can not be
away the legal issue
when he speaks of the
ignorant of the fact that many worFOR
revolutionary right of
thy and patriotic citizens are desirous
DISCUSSION the people to overof having the National Constituthrow or dismember the government?
tion amended. . . . I understand a
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proposed amendment to the Constitution—which amendment, however, I have
not seen—has passed Congress, to the effect that the Federal Government shall
never interfere with the domestic institutions of the States, including that of
persons held to service. To avoid misconstruction of what I have said, I depart
from my purpose not to speak of particular amendments so far as to say that,
holding such a provision to now be implied constitutional law, I have no objection to its being made express and irrevocable. . . .
In your hands, my dissatisfied fellow-countrymen, and not in mine, is the
momentous issue of civil war. The Government will not assail you. You can
have no conflict without being yourselves the aggressors. You have no oath
registered in heaven to destroy the Government, while I shall have the most
solemn one to “preserve, protect, and defend it.”
I am loath to close. We are not enemies, but friends. We must not be
enemies. Though passion may have strained it must not break our bonds of
affection. The mystic chords of memory, stretching from every battlefield and
patriot grave to every living heart and hearthstone all over this broad land, will
yet swell the chorus of the Union, when again touched, as surely they will be,
by the better angels of our nature.
Lincoln inserted the last paragraph at the suggestion of Seward.
Seward offered a draft:
I close. We are not we must not be aliens or enemies but fellow countrymen and brethren. Although passion has strained
our bonds of affection too hardly they must not, I am sure they
will not be broken. The mystic chords which proceeding from so
many battle fields and so many patriot graves pass through all the hearts and all
the hearths in this broad continent of ours will yet again harmonize in their ancient music when breathed upon by the guardian angel of the nation.

WORTH
NOTING

That was not bad—but Lincoln marked it up, and note how he made it both tighter
and more graceful.

On April 12, 1861, forces of the new Confederacy fired on Fort Sumter,
a federal installation in Charleston harbor. Three days later, Lincoln issued
a proclamation calling for 75,000 volunteers, and calling a special session of
Congress for July 4. Four more Southern states seceded within several weeks
after the attack on Fort Sumter. But four slave states—Taney’s Maryland, Delaware, Missouri, and Lincoln’s native state, Kentucky, remained loyal. (Lincoln
reportedly said, “I hope to have God on my side, but I must have Kentucky.”)

Chapter I | Constitutional History from the Beginning to the New Deal

2.

War Powers Under Lincoln
a.

The Use of Force

On April 19, 1861, Lincoln issued a Proclamation of Blockade against
Southern ports. The blockade proclamation, which was issued without congressional authorization, approved the seizure by private ships of other vessels
attempting to travel to and from Confederate ports. In The Prize Cases (1863),
the Supreme Court upheld the validity of the blockade by a 5–4 vote,
The Prize Cases decision is presented at
relying in part on statutory authoripp. 845–849.
zation enacted after the blockade
was announced.
b.

Suspension of Habeas Corpus

Washington, D.C., was surrounded by slave-holding territory. Virginia,
just across the Potomac, seceded. Maryland did not, but many of its residents
sympathized with the South—indeed, at one point the Governor of the state
and the mayor of Baltimore refused to allow federal troops to pass through—
and it was a hotbed of insurrectionary activity.
On April 27, 1861, Lincoln wrote Winfield Scott, Commanding General
of the Army, as follows:
You are engaged in repressing an insurrection against the laws of the
United States. If at any point on or in the vicinity of the military line
which is now used between the city of Philadelphia via Perryville,
Annapolis City and Annapolis Junction you find resistance which
renders it necessary to suspend the writ of habeas corpus for the public safety, you personally or through the officer in command at the
point where resistance occurs are authorized to suspend that writ.
That same day, Scott re-delegated “a like authority” to three Departmental
commanders in the prescribed area.
General Robert Patterson, who was serving as commander of the Department of Pennsylvania, Delaware and Maryland, issued a suspension order
pursuant to this authority. John Merryman, who had allegedly cut telegraph
wires and recruited soldiers for the Confederacy, was arrested by military
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authorities. He sought a writ of habeas corpus from the Circuit Justice—Roger Taney. As Taney summarized the situation, Ex parte Merryman, 17 F. Cas.
144 (1861),
under these circumstances, a military officer, stationed in Pennsylvania, without giving any information to the district attorney, and
without any application to the judicial authorities, assumes to himself
the judicial power in the district of Maryland; undertakes to decide
what constitutes the crime of treason or rebellion; what evidence (if
indeed he required any) is sufficient to support the accusation and
justify the commitment; and commits the party, without a hearing,
even before himself, to close custody, in a strongly garrisoned fort,
to be there held, it would seem, during the pleasure of those who
committed him.
After quoting the Fourth, Fifth, and Sixth Amendments, Taney wrote:
These great and fundamental laws, which congress itself could
not suspend, have been disregarded and suspended, like the writ of
habeas corpus, by a military order, supported by force of arms. Such
is the case now before me, and I can only say that if the authority
which the constitution has confided to the judiciary department
and judicial officers, may thus, upon any pretext or under any circumstances, be usurped by the military power, at its discretion, the
people of the United States are no longer living under a government
of laws, but every citizen holds life, liberty and property at the will
and pleasure of the army officer in whose military district he may
happen to be found.
In such a case, my duty was too plain to be mistaken. I have
exercised all the power which the constitution and laws confer upon
me, but that power has been resisted by a force too strong for me to
overcome. It is possible that the officer who has incurred this grave
responsibility may have misunderstood his instructions, and exceeded
the authority intended to be given him; I shall, therefore, order all the
proceedings in this case, with my opinion, to be filed and recorded in
the circuit court of the United States for the district of Maryland, and
direct the clerk to transmit a copy, under seal, to the president of the
United States. It will then remain for that high officer, in fulfillment
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of his constitutional obligation to ‘take care that the laws be faithfully
executed,’ to determine what measures he will take to cause the civil
process of the United States to be respected and enforced.
The military officers under Lincoln’s command disregarded Taney’s order.
Lincoln authorized several other suspensions of habeas corpus before Congress,
in 1863, gave him statutory authority to do so.

Questions
Was the 1861 suspension legitimate? Was the executive branch’s disregard of
Taney’s order legitimate?

c.

Military Tribunals

One of the most legally vexing aspects of the Civil War was the way the
internal nature of the conflict pressed on traditional distinctions under the law
of war, in particular those relating to the distinctions among citizen, combatant, and civilian. The following case is one of the era’s best known explorations
of that problem.

Ex Parte Milligan
Supreme Court of the United States, 1866.
71 U.S. (4 Wall.) 2.

Mr. Justice Davis delivered the opinion of the court.
On the 10th day of May, 1865, Lambdin P. Milligan presented a petition
to the Circuit Court of the United States for the District of Indiana, to be discharged from an alleged unlawful imprisonment. The case made by the petition
is this: Milligan is a citizen of the United States; has lived for twenty years in
Indiana; and, at the time of the grievances complained of, was not, and never
had been in the military or naval service of the United States. On the 5th day
of October, 1864, while at home, he was arrested by order of General Alvin P.
Hovey, commanding the military district of Indiana; and has ever since been
kept in close confinement.
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On the 21st day of October, 1864, he was brought before a military commission, convened at Indianapolis, by order of General Hovey, tried on certain
charges and specifications; found guilty, and sentenced to be hanged; and the
sentence ordered to be executed on Friday, the 19th day of May, 1865.
On the 2d day of January, 1865, after the proceedings of the military
commission were at an end, the Circuit Court of the United States for Indiana
met at Indianapolis and empanelled a grand jury, who were charged to inquire
whether the laws of the United States had been violated; and, if so, to make
presentments. The court adjourned on the 27th day of January, having, prior
thereto, discharged from further service the grand jury, who did not find any
bill of indictment or make any presentment against Milligan for any offence
whatever; and, in fact, since his imprisonment, no bill of indictment has been
found or presentment made against him by any grand jury of the United States.
Milligan insists that said military commission had no jurisdiction to try
him upon the charges preferred, or upon any charges whatever; because he
was a citizen of the United States and the State of Indiana, and had not been,
since the commencement of the late Rebellion, a resident of any of the States
whose citizens were arrayed against the government, and that the right of trial
by jury was guaranteed to him by the Constitution of the United States. . . .
The importance of the main question presented by this record cannot be
overstated; for it involves the very framework of the government and the fundamental principles of American liberty.
During the late wicked Rebellion, the temper of the times did not allow
that calmness in deliberation and discussion so necessary to a correct conclusion
of a purely judicial question. Then, considerations of safety were mingled with
the exercise of power; and feelings and interests prevailed which are happily
terminated. Now that the public safety is assured, this question, as well as all
others, can be discussed and decided without passion or the admixture of any
element not required to form a legal judgment. We approach the investigation
of this case, fully sensible of the magnitude of the inquiry and the necessity of
full and cautious deliberation. . . .
The controlling question in the case is this: Upon the facts stated in Milligan’s petition, and the exhibits filed, had the military commission mentioned
in it jurisdiction, legally, to try and sentence him? Milligan, not a resident of
one of the rebellious states, or a prisoner of war, but a citizen of Indiana for
twenty years past, and never in the military or naval service, is, while at his
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home, arrested by the military power of the United States, imprisoned, and, on
certain criminal charges preferred against him, tried, convicted, and sentenced
to be hanged by a military commission, organized under the direction of the
military commander of the military district of Indiana. Had this tribunal the
legal power and authority to try and punish this man? . . .
Time has proven the discernment of our ancestors; for even these provisions [the jury-trial clause of the original Constitution, and the Fourth, Fifth,
and Sixth Amendments], expressed in such plain English words, that it would
seem the ingenuity of man could not evade them, are now, after the lapse of
more than seventy years, sought to be avoided. Those great and good men foresaw that troublous times would arise, when rulers and people would become
restive under restraint, and seek by sharp and decisive measures to accomplish
ends deemed just and proper; and that the principles of constitutional liberty would be in peril, unless established by irrepealable law. The history of the
world had taught them that what was done in the past might be attempted in
the future. The Constitution of the United States is a law for rulers and people, equally in war and in peace, and covers with the shield of its protection all
classes of men, at all times, and under all circumstances. No doctrine, involving more pernicious consequences, was ever invented by the wit of man than
that any of its provisions can be suspended during any of the great exigencies
of government. Such a doctrine leads directly to anarchy or despotism, but the
theory of necessity on which it is based is false; for the government, within
the Constitution, has all the powers granted to it, which are necessary to preserve its existence; as has been happily proved by the result of the great effort
to throw off its just authority.
Have any of the rights guaranteed by the Constitution been violated in
the case of Milligan? and if so, what are they?
Every trial involves the exercise of judicial power; and from what source
did the military commission that tried him derive their authority? Certainly
no part of judicial power of the country was conferred on them; because the
Constitution expressly vests it “in one supreme court and such inferior courts
as the Congress may from time to time ordain and establish,” and it is not pretended that the commission was a court ordained and established by Congress.
They cannot justify on the mandate of the President; because he is controlled
by law, and has his appropriate sphere of duty, which is to execute, not to make,
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the laws; and there is “no unwritten criminal code to which resort can be had
as a source of jurisdiction.”
But it is said that the jurisdiction is complete under the “laws and usages
of war.”
It can serve no useful purpose to inquire what those laws and usages are,
whence they originated, where found, and on whom they operate; they can
never be applied to citizens in states which have upheld the authority of the
government, and where the courts are open and their process unobstructed.
This court has judicial knowledge that in Indiana the Federal authority was
always unopposed, and its courts always open to hear criminal accusations and
redress grievances; and no usage of war could sanction a military trial there
for any offence whatever of a citizen in civil life, in nowise connected with
the military service. Congress could grant no such power; and to the honor
of our national legislature be it said, it has never been provoked by the state
of the country even to attempt its exercise. One of the plainest constitutional
provisions was, therefore, infringed when Milligan was tried by a court not
ordained and established by Congress, and not composed of judges appointed
during good behavior. . . .
It is claimed that martial law covers with its broad mantle the proceedings
of this military commission. The proposition is this: that in a time of war the
commander of an armed force (if in his opinion the exigencies of the country
demand it, and of which he is to judge), has the power, within the lines of his
military district, to suspend all civil rights and their remedies, and subject citizens as well as soldiers to the rule of his will; and in the exercise of his lawful
authority cannot be restrained, except by his superior officer or the President
of the United States.
If this position is sound to the extent claimed, then when war exists, foreign or domestic, and the country is subdivided into military departments for
mere convenience, the commander of one of them can, if he chooses, within
his limits, on the plea of necessity, with the approval of the Executive, substitute military force for and to the exclusion of the laws, and punish all persons,
as he thinks right and proper, without fixed or certain rules.
The statement of this proposition shows its importance; for, if true, republican government is a failure, and there is an end of liberty regulated by
law. . . . This nation, as experience has proved, cannot always remain at peace,
and has no right to expect that it will always have wise and humane rulers,
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sincerely attached to the principles of the Constitution. Wicked men, ambitious of power, with hatred of liberty and contempt of law, may fill the place
once occupied by Washington and Lincoln; and if this right is conceded, and
the calamities of war again befall us, the dangers to human liberty are frightful to contemplate. . . .
It is essential to the safety of every government that, in a great crisis, like
the one we have just passed through, there should be a power somewhere of
suspending the writ of habeas corpus. . . . Unquestionably, there is then an exigency which demands that the government, if it should see fit in the exercise
of a proper discretion to make arrests, should not be required to produce the
persons arrested in answer to a writ of habeas corpus. The Constitution goes no
further. It does not say after a writ of habeas corpus is denied a citizen, that he
shall be tried otherwise than by the course of the common law; if it had intended
this result, it was easy by the use of direct words to have accomplished it. The
illustrious men who framed that instrument were guarding the foundations of
civil liberty against the abuses of unlimited power; they were full of wisdom,
and the lessons of history informed them that a trial by an established court,
assisted by an impartial jury, was the only sure way of protecting the citizen
against oppression and wrong. Knowing this, they limited the suspension to
one great right, and left the rest to remain forever inviolable. But, it is insisted
that the safety of the country in time of war demands that this broad claim
for martial law shall be sustained. If this were true, it could be well said that a
country, preserved at the sacrifice of all the cardinal principles of liberty, is not
worth the cost of preservation. Happily, it is not so.
It will be borne in mind that this is not a question of the power to proclaim
martial law, when war exists in a community and the courts and civil authorities are overthrown. Nor is it a question what rule a military commander, at
the head of his army, can impose on states in rebellion to cripple their resources
and quell the insurrection. The jurisdiction claimed is much more extensive.
The necessities of the service, during the late Rebellion, required that the loyal states should be placed within the limits of certain military districts and
commanders appointed in them; and, it is urged, that this, in a military sense,
constituted them the theater of military operations; and, as in this case, Indiana
had been and was again threatened with invasion by the enemy, the occasion
was furnished to establish martial law. The conclusion does not follow from
the premises. If armies were collected in Indiana, they were to be employed
in another locality, where the laws were obstructed and the national authority
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disputed. On her soil there was no hostile foot; if once invaded, that invasion
was at an end, and with it all pretext for martial law. Martial law cannot arise
from a threatened invasion. The necessity must be actual and present; the invasion
real, such as effectually closes the courts and deposes the civil administration.
It is difficult to see how the safety of the country required martial law in
Indiana. If any of her citizens were plotting treason, the power of arrest could
secure them, until the government was prepared for their trial, when the courts
were open and ready to try them. It was as easy to protect witnesses before a
civil as a military tribunal; and as there could be no wish to convict, except on
sufficient legal evidence, surely an ordained and establish court was better able
to judge of this than a military tribunal composed of gentlemen not trained to
the profession of the law.
It follows, from what has been said on this subject, that there are occasions
when martial rule can be properly applied. If, in foreign invasion or civil war,
the courts are actually closed, and it is impossible to administer criminal justice according to law, then, on the theatre of active military operations, where
war really prevails, there is a necessity to furnish a substitute for the civil authority, thus overthrown, to preserve the safety of the army and society; and
as no power is left but the military, it is allowed to govern by martial rule until
the laws can have their free course. As necessity creates the rule, so it limits its
duration; for, if this government is continued after the courts are reinstated, it
is a gross usurpation of power. Martial rule can never exist where the courts
are open, and in the proper and unobstructed exercise of their jurisdiction. It
is also confined to the locality of actual war. . . .
If the military trial of Milligan was contrary to law, then he was entitled,
on the facts stated in his petition, to be discharged from custody. . . .
But it is insisted that Milligan was a prisoner of war, and, therefore, excluded from the privileges of the statute. It is not easy to see how he can be
treated as a prisoner of war, when he lived in Indiana for the past twenty years,
was arrested there, and had not been, during the late troubles, a resident of any
of the states in rebellion. If in Indiana he conspired with bad men to assist the
enemy, he is punishable for it in the courts of Indiana; but, when tried for the
offence, he cannot plead the rights of war; for he was not engaged in legal acts
of hostility against the government, and only such persons, when captured, are
prisoners of war. If he cannot enjoy the immunities attaching to the character
of a prisoner of war, how can he be subject to their pains and penalties? . . .
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The Chief Justice delivered the following opinion [concurring in the result].
. . . We think that Congress had power, though not exercised, to authorize
the military commission which was held in Indiana. . . .
Congress has the power not only to raise and support and govern armies
but to declare war. It has, therefore, the power to provide by law for carrying on
war. This power necessarily extends to all legislation essential to the prosecution of war with vigor and success, except such as interferes with the command
of the forces and the conduct of campaigns. That power and duty belong to
the President as commander-in-chief. Both these powers are derived from the
Constitution, but neither is defined by that instrument. Their extent must be
determined by their nature, and by the principles of our institutions.
The power to make the necessary laws is in Congress; the power to execute
in the President. Both powers imply many subordinate and auxiliary powers.
Each includes all authorities essential to its due exercise. But neither can the
President, in war more than in peace, intrude upon the proper authority of
Congress, nor Congress upon the proper authority of the President. Both are
servants of the people, whose will is expressed in the fundamental law. Congress cannot direct the conduct of campaigns, nor can the President, or any
commander under him, without the sanction of Congress, institute tribunals
for the trial and punishment of offences, either of soldiers or civilians, unless
in cases of a controlling necessity, which justifies what it compels, or at least
insures acts of indemnity from the justice of the legislature.
We by no means assert that Congress can establish and apply the laws of
war where no war has been declared or exists.
Where peace exists the laws of peace must prevail. What we do maintain
is, that when the nation is involved in war, and some portions of the country
are invaded, and all are exposed to invasion, it is within the power of Congress to determine in what states or district such great and imminent public
danger exists as justifies the authorization of military tribunals for the trial of
crimes and offences against the discipline or security of the army or against
the public safety.
In Indiana, for example, at the time of the arrest of Milligan and his
co‑conspirators, it is established by the papers in the record, that the state was
a military district, was the theatre of military operations, had been actually
invaded, and was constantly threatened with invasion. It appears, also, that a
powerful secret association, composed of citizens and others, existed within
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the state, under military organization, conspiring against the draft, and plotting insurrection, the liberation of the prisoners of war at various depots, the
seizure of the state and national arsenals, armed cooperation with the enemy,
and war against the national government.
We cannot doubt that, in such a time of public danger, Congress had
power, under the Constitution, to provide for the organization of a military
commission, and for trial by that commission of persons engaged in this conspiracy. The fact that the Federal courts were open was regarded by Congress as
a sufficient reason for not exercising the power; but that fact could not deprive
Congress of the right to exercise it. Those courts might be open and undisturbed in the execution of their functions, and yet wholly incompetent to avert
threatened danger, or to punish, with adequate promptitude and certainty, the
guilty conspirators.
In Indiana, the judges and officers of the courts were loyal to the government. But it might have been otherwise. In times of rebellion and civil war it
may often happen, indeed, that judges and marshals will be in active sympathy
with the rebels, and courts their most efficient allies.
We have confined ourselves to the question of power. It was for Congress
to determine the question of expediency. And Congress did determine it. That
body did not see fit to authorize trials by military commission in Indiana, but
by the strongest implication prohibited them. . . .
MARTIAL LAW PROPER . . . is called into action by Congress, or
temporarily, when the action of Congress cannot be invited, and in the case of
justifying or excusing peril, by the President, in times of insurrection or invasion, or of civil or foreign war, within districts or localities where ordinary law
no longer adequately secures public safety and private rights.
We think that the power of Congress, in such times and in such localities, to authorize trials for crimes against the security and safety of the national
forces, may be derived from its constitutional authority to raise and support
armies and to declare war, if not from its constitutional authority to provide
for governing the national forces.
We have no apprehension that this power, under our American system
of government, in which all official authority is derived from the people, and
exercised under direct responsibility to the people, is more likely to be abused
than the power to regulate commerce, or the power to borrow money. And
we are unwilling to give our assent by silence to expressions of opinion which
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seem to us calculated, though not intended, to cripple the constitutional powers of the government, and to augment the public dangers in times of invasion
and rebellion.
Mr. Justice Wayne, Mr. Justice Swayne, and Mr. Justice Miller
concur with me in these views.
In June 1942, eight Nazi saboteurs, all of whom were German-born but
two of whom were United States citizens, landed in the United States,
planning to destroy various war-related facilities. They wore full or partial military uniforms, to entitle them to prisoner-of-war status should
they be captured. After the landings, however, they disposed of the
uniforms and traveled in civilian clothes, in violation of the law of war. The plan fell
apart almost immediately, in part because two of the men turned themselves in to the
FBI (which did not believe them at first). The remaining six were quickly captured. All
eight were tried by a military commission, authorized by the President, which promptly sentenced them to death. (The sentences of the two who had turned themselves in
were commuted to life imprisonment, and they were deported after the war). The
Supreme Court met in special session in July 1942 to determine whether this proceeding was valid. Was it valid, with respect to the citizen defendants? With respect
to the non-citizens? Was it distinguishable from Milligan? See Ex parte Quirin (1942),
p. 850.

FOR
DISCUSSION

3.

Emancipation

Of Lincoln’s personal antipathy toward slavery there could be no doubt.
“If slavery is not wrong, nothing is wrong,” he wrote in a letter in 1864. “I can
not remember when I did not so think, and feel.” But at the outset of the Civil War he did not believe that he had authority to end slavery anywhere. And
he did not regard the war as one against slavery. On the contrary, he famously
said, “If I could save the Union without freeing any slave I would do it, and if I
could save the Union by freeing all the slaves I would do it. And if I could save
it by freeing some and leaving others alone, I would also do that.”
Recall that at his inauguration Lincoln endorsed the Corwin Amendment,
which would have entrenched the states’ right to permit slavery. Moreover,
early in his Administration he forbade his generals to effect military emancipation, and he overruled his Secretary of War’s proposal to arm freed slaves. But
contexts often change rapidly during wartime. “I claim not to have controlled
events,” Lincoln wrote in that same 1864 letter, “but confess plainly that events
have controlled me.”
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In August 1861, Lincoln signed the First Confiscation Act, which authorized the seizure of property—including the freeing of slaves—used in the
rebellion. In March 1862, he signed a statute forbidding Union Army officers
to return fugitives from slavery. On April 10, he signed a joint resolution providing in principle that
the United States ought to coöperate with any State which may adopt
gradual abolishment of slavery, giving to such State pecuniary aid, to
be used by such State in its discretion, to compensate for the inconveniences, public and private, produced by such change of system.
Six days later he signed a statute that actually put into effect a system of compensated emancipation in the District of Columbia, which turned out to be
the only place in the nation where slave holders were compensated by law for
emancipation of their slaves. On June 19, he signed another statute that prohibited slavery in United States territories—thus effectively defying the Scott
v. Sandford decision. (Had a case arisen, a Supreme Court stocked with Republicans no doubt would have upheld the statute.) In July, Lincoln signed the
Second Confiscation Act, which freed anyone enslaved by individuals active
in the rebellion.
Then, after the Union victory at Antietam, by now—at least as he
claimed—convinced of the military necessity, Lincoln issued the following
proclamation.

Preliminary Emancipation Proclamation
(September 22, 1862)

I, Abraham Lincoln, President of the United States of America, and
Commander-in-chief of the Army and Navy thereof, do hereby proclaim and
declare that hereafter, as heretofore, the war will be prosecuted for the object
of practically restoring the constitutional relation between the United States
and each of the States, and the people thereof, in which States that relation is
or may be suspended or disturbed.
That it is my purpose, upon the next meeting of Congress, to again recommend the adoption of a practical measure tendering pecuniary aid to the
free acceptance or rejection of all slave States, so-called, the people whereof
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may not then be in rebellion against the United States, and which States may
then have voluntarily adopted, or thereafter may voluntarily adopt, immediate
or gradual abolishment of slavery within their respective limits; and that the
efforts to colonize persons of African descent, with their consent, upon this
continent or elsewhere, with the previously obtained consent of the governments existing there, will be continued.
That on the first day of January, in the year of our Lord one thousand eight
hundred and sixty-three, all persons held as slaves within any State, or designated part of a State, the people whereof shall then be in rebellion against the
United States, shall be then, thenceforward, and forever free; and the Executive
Government of the United States, including the military and naval authority
thereof, will recognize and maintain the freedom of such persons, and will do
no act or acts to repress such persons, or any of them, in any efforts they may
make for their actual freedom.
That the Executive will, on the first day of January aforesaid, by proclamation, designate the States and parts of States, if any, in which the people
thereof respectively shall then be in rebellion against the United States, and
the fact that any State, or the people thereof, shall on that day be in good faith
represented in the Congress of the United States, by members chosen thereto
at elections wherein a majority of the qualified voters of such State shall have
participated, shall, in the absence of strong countervailing testimony, be deemed
conclusive evidence that such State, and the people thereof, are not then in rebellion against the United States.
That attention is hereby called to an Act of Congress entitled [the Second
Confiscation Act], approved July 17, 1862, and which sections are in the words
and figures following:
Sec. 9. And be it further enacted, That all slaves of persons who
shall hereafter be engaged in rebellion against the government of the
United States, or who shall in any way give aid or comfort thereto,
escaping from such persons and taking refuge within the lines of
the army; and all slaves captured from such persons or deserted by
them and coming under the control of the government of the United
States; and all slaves of such persons found on [or] being within any
place occupied by rebel forces and afterwards occupied by the forces
of the United States, shall be deemed captives of war, and shall be
forever free of their servitude and not again held as slaves.
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. . . And the Executive will in due time recommend that all citizens of the
United States who shall have remained loyal thereto throughout the rebellion
shall (upon the restoration of the constitutional relation between the United
States and their respective States and people, if that relation shall have been
suspended or disturbed) be compensated for all losses by acts of the United
States, including the loss of slaves.
In witness whereof I have hereunto set my hand and caused the seal of the
United States to be affixed. . . .
ABRAHAM LINCOLN.
By the President:
WILLIAM H. SEWARD, Secretary of State.
One hundred days later, on January 1, 1863, Lincoln issued the promised
final proclamation. Designating eight states (Arkansas, Texas, Mississippi,
Alabama, Florida, Georgia, South Carolina, and North Carolina) and parts of
two others (Louisiana and Virginia) as being in rebellion, he declared “that all
persons held as slaves within said designated States, and parts of States, are,
and henceforward shall be free.” Lincoln asserted that this was “a fit and necessary war measure for suppressing [the] rebellion” and closed by saying:
And upon this act, sincerely believed to be an act of justice, warranted
by the Constitution, upon military necessity, I invoke the considerate judgment of mankind, and
the gracious favor of Almighty
What argument might
support Lincoln’s asGod.

sertion that the emancipation was justified
as a matter of military
necessity? Are you persuaded?

FOR
DISCUSSION

The next excerpt is taken from
a pamphlet published between the
time of the two proclamations by
Benjamin Curtis, who had retired at age 47 from the Supreme Court shortly
after Scott v. Sandford and returned to private practice in Boston.
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Benjamin R. Curtis, Executive Power
(1862)

I do not understand it to be the purpose of the President to incite a part
of the inhabitants of the United States to rise in insurrection against valid laws;
but that by virtue of some power which he possesses, he proposes to annul those
laws, so that they are no longer to have any operation. . . .
What is the source of these vast powers? Have they any limit? Are they
derived from, or are they utterly inconsistent with, the Constitution of the
United States?
The only supposed source or measure of these vast powers appears to have
been designated by the President, in his reply to the address of the Chicago
clergymen, in the following words: “Understand, I raise no objection against
it on legal or constitutional grounds; for, as commander-in-chief of the army and
navy, in time of war, I suppose I have a right to take any measure, which may best
subdue the enemy.” This is a clear and frank declaration of the opinion of the
President respecting the origin and extent of the power he supposes himself to
possess; and, so far as I know, no source of these powers other than the authority of
commander-in-chief in time of war, has ever been suggested. . . .
It must be obvious to the meanest capacity, that if the President of the
United States has an implied constitutional right, as commander-in-chief of the
army and navy in time of war, to disregard any one positive prohibition of the
Constitution, or to exercise any one power not delegated to the United States
by the Constitution, because, in his judgment, he may thereby “best subdue
the enemy,” he has the same right, for the same reason, to disregard each and
every provision of the Constitution, and to exercise all power, needful, in his
opinion, to enable him “best to subdue the enemy.”
It has never been doubted that the power to abolish slavery within the
States was not delegated to the United States by the Constitution, but was reserved to the States. If the President, as commander‑in‑chief of the army and
navy in time of war, may, by an executive decree, exercise this power to abolish
slavery in the States, which power was reserved to the States, because he is of
opinion that he may thus “best subdue the enemy,” what other power, reserved
to the States or to the people, may not be exercised by the President, for the
same reason, that he is of opinion he may thus best subdue the enemy? And if
so, what distinction can be made between powers not delegated to the United
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States at all, and powers which, though thus delegated, are conferred by the
Constitution upon some department of the government other than the executive?
Indeed, the proclamation of September 24, 1862, followed by the orders
of the war department, intended to carry it into practical effect, are manifest
assumptions, by the President, of powers delegated to the Congress and to the
judicial department of the government. It is a clear and undoubted
The proclamation to
which Curtis refers
prerogative of Congress alone, to desubjected rebels and
fine all offences, and to affix to each
WORTH
persons aiding them
some appropriate and not cruel or
NOTING to martial law and suspended habeas corpus
unusual punishment. But this procwith respect to perlamation and these orders create new
sons arrested during the rebellion by
offences, not known to any law of the
military authority.
United States. “Discouraging enlistments,” and “any disloyal practice,” are not offences known to any law of the
United States. . . .
The necessary result of [the] interpretation of the Constitution [implied by
the President’s conduct] is, that, in time of war, the President has any and all
power, which he may deem it necessary to exercise, to subdue the enemy; and
that every private and personal right of individual security against mere executive control, and every right reserved to the States or the people, rests merely
upon executive discretion.
But the military power of the President is derived solely from the Constitution; and it is as sufficiently defined there as his purely civil power. . . . He is
the general‑in‑chief; and as such, in prosecuting war, may do what generals in
the field are allowed to do within the sphere of their actual operations, in subordination to the laws of their country, from which alone they derive their authority. . . .*
If it were admitted that a commanding general in the field might do whatever in his discretion might be necessary to subdue the enemy, he could levy
The case of Mitchel vs. Harmony (13 How. 115), presented for the decision of the Supreme Court of the United
States, the question of the extent of the right of a commanding general in the field to appropriate private property
to the public service, and it was decided that such an appropriation might be made, in case it should be rendered
necessary by an immediate and pressing danger or urgent necessity existing at the time, and not admitting of
delay, but not otherwise. . . . It may safely be said that neither of the very eminent counsel by whom that case
was argued, and that no judge before whom it came, had then advanced to the conception that a commanding
general may lawfully take any measure which may best subdue the enemy. The wagons, mules, and packages
seized by General Donophon, in that case, were of essential service in his brilliant and successful attack on the
lines of Chihuahua. But this did not save him from being liable to their owner as a mere wrongdoer, under the
Constitution and laws of the United States.
*
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contributions to pay his soldiers; he could force conscripts into his service; he
could drive out of the entire country all persons not desirous to aid him;—in
short, he would be the absolute master of the country for the time being. No
one has ever supposed—no one will now undertake to maintain—that the commander-in-chief, in time of war, has any such lawful authority as this.
What, then, is his authority over the persons and property of citizens? I
answer, that, over all persons enlisted in his forces he has military power and
command; that over all persons and property within the sphere of his actual operations in the field, he may lawfully exercise such restraint and control as the
successful prosecution of his particular military enterprise may, in his honest
judgment, absolutely require; and upon such persons as have committed offences against any article of war, he may, through appropriate military tribunals,
inflict the punishment prescribed by law. And there his lawful authority ends.
The military power over citizens and their property is a power to act, not
a power to prescribe rules for future action. It springs from present pressing
emergencies, and is limited by them. It cannot assume the functions of the
statesman or legislator, and make provision for future or distant arrangements
by which persons or property may be made subservient to military uses. It is the
physical force of an army in the field, and may control whatever is so near as to
be actually reached by that force, in order to remove obstructions to its exercise.
But when the military commander controls the persons or property of
citizens, who are beyond the sphere of his actual operations in the field when
he makes laws to govern their conduct, he becomes a legislator. . . . [W]hether
his edicts are clothed in the form of proclamations, or of military orders, by
whatever name they may be called, they are laws. If he have the legislative
power, conferred on him by the people, it is well. If not, he usurps it. He has
no more lawful authority to hold all the citizens of the entire country, outside of
the sphere of his actual operations in the field, amenable to his military edicts,
than he has to hold all the property of the country subject to his military requisitions. He is not the military commander of the citizens of the United States,
but of its soldiers. . . .
What then is to be done? Are we to cease our utmost efforts to save our
country, because its chief magistrate seems to have fallen, for the time being,
into what we believe would be fatal errors if persisted in by him and acquiesced
in by ourselves? Certainly not. Let the people but be right, and no President
can long be wrong; nor can he effect any fatal mischief if he should be.
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The sober second thought of the people has yet a controlling power. Let
this gigantic shadow, which has been evoked out of the powers of the commander-in-chief, once be placed before the people, so that they can see clearly
its proportions and its mien, and it will dissolve and disappear like the morning
cloud before the rising sun.
The people yet can and will take care, by legitimate means, without disturbing any principle of the Constitution, or violating any law, or relaxing any
of their utmost efforts for their country’s salvation, that their will, embodied
in the Constitution, shall be obeyed. If it needs amendment, they will amend
it themselves. They will suffer nothing to be added to it, or taken from it, by
any other power than their own. If they should, neither the government itself,
nor any right under it, will any longer be theirs.

G. Reconstruction
In the Union’s view, the states had never left the Union. But clearly they
had not played a role in its governance, and the Confederate governments could
not be used as the basis for resuming the seceding states’ roles in the Union.
This problem created theoretical as well as practical difficulties.

1.

West Virginia

In one state, Virginia, reconstruction began even while most of the state
was under Confederate control. The northern and western portions of the
state, where the enslaved population was much smaller, were largely hostile to
secession. After the state as a whole adopted an ordinance of secession, voters
in that loyalist area, by a series of votes, declared the ordinance invalid and set
up a rival legislature, purportedly governing the whole state, which for a time
sent representatives to Congress. This loyalist legislature consented to the division of the state, and so a new state of West Virginia was created in 1863.
Then, not wanting to create a precedent that would make readmission of the
Southern states too easy, Congress had second thoughts about the legitimacy
of the rump legislature, and Virginia’s seats were declared vacant until 1870.

2.

Presidential Reconstruction Under Lincoln

Lincoln, with the election of 1864 in mind, was eager to restore the Southern states to the Union, and bring the war to a close, as quickly as possible.
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In December 1863, he adopted a moderate program, the Ten Percent Plan, to
govern reconstruction in Confederate territories that had come under Union
control: If 10% of the number of voters from 1860 swore allegiance to the Union,
then voters in the state would be authorized, under Presidential supervision,
to form a new state constitution. Lincoln required, as a condition of Presidential recognition, that the new constitution abolish slavery. Lincoln ultimately
recognized new governments in four states—Louisiana, Arkansas, Tennessee,
and Virginia. But by the time of his death Congress had refused to seat the
members of Congress elected from those states.
Meanwhile, Congress passed the Wade-Davis Bill, which would have required for readmission of each rebellious state an “ironclad oath” by a majority
of voters in the state that they had never voluntarily supported the Confederacy.
Lincoln had both theoretical and practical difficulties with the bill: It treated the
Southern states as having left the Union, which of course Lincoln maintained
had never happened, and he regarded the plan as impractically stringent, likely
not to be satisfied in any state. And so he pocket vetoed it. When Lincoln was
assassinated, the question of what the standards would be for restoring the rebellious states to their full rights in Congress remained unresolved.

3.

The Thirteenth Amendment and the Civil Rights Act of
1866

The Senate passed the Thirteenth Amendment, by a 38–6 margin, in
April 1864, but the House declined to do so. Lincoln made nationwide abolition of slavery a plank in the 1864 campaign of the Republican Party, renamed
the National Union Party for that election. On January 31, 1865, the House
passed the amendment by a 119–56 vote, and the next day Lincoln—contrary
to precedent for constitutional amendments—signed it. Read the Amendment.
The chief Confederate army surrendered at Appomattox on April 9, virtually ending the Civil War. On April 15, Lincoln died. The new President
was Andrew Johnson. Johnson had been a Democratic Senator from Tennessee
and was the only member of the Senate from the Confederate states to continue
participation in the Union Congress during the war. In 1862, Lincoln appointed him military governor of Tennessee. He was considered a savvy political
choice in 1864 to broaden the appeal of the President’s party. Like Lincoln,
Johnson pursued a strategy for reconstruction—he preferred to call it
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“restoration”—that a majority of Congress regarded as too lenient. But, also
like Lincoln, he actively promoted adoption of the Thirteenth Amendment;
indeed, he pressured the state legislatures that he recognized to adopt
At the time the
Thirteenth
it.
Amendment was ratified, Congress did not
recognize representatives of any of the
Confederate states, including those
that voted to ratify. Does this present
a problem for the Amendment’s
validity?

FOR
DISCUSSION

On December 18, Secretary of
State Seward declared that the Thirteenth Amendment had been ratified
by legislatures in 27 of the 36 states
and was part of the Constitution.
Eight of the 27 were from former
Confederate states—including the loyalist Virginia legislature and seven that
had been recognized by one President or the other.
In immediate response to the abolition of slavery, legislatures of the
southern states passed the so-called Black Codes, intended to maintain the
subjugation of the freedmen. These took various forms. Some, for example,
punished given conduct more severely for black defendants than for whites;
others imposed racial restrictions on travel and the ability to contract.
On April 9, 1866, over President Johnson’s veto, Congress passed the Civil
Rights Act of 1866. This was the first major piece of legislation in American
history passed over the President’s veto. Section 1 of the Act read:
Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That all persons born
in the United States and not subject to any foreign power, excluding
Indians not taxed, are hereby declared to be citizens of the United
States; and such citizens, of every race and color, without regard to
any previous condition of slavery or involuntary servitude, except as
a punishment for crime whereof the party shall have been duly convicted, shall have the same right, in every State and Territory in the
United States, to make and enforce contracts, to sue, be parties, and
give evidence, to inherit, purchase, lease, sell, hold, and convey real
and personal property, and to full and equal benefit of all laws and
proceedings for the security of person and property, as is enjoyed by
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white citizens, and shall be subject to like punishment, pains, and
penalties, and to none other, any law, statute, ordinance, regulation,
or custom, to the contrary notwithstanding.

FOR
DISCUSSION

Suppose you are counsel to President Johnson. He is inclined to veto
the Civil Rights Act of 1866 and would like to raise constitutional arguments against it. What arguments might he make? What counter-arguments might you expect?

The essence of the “same right” language of this statute remains in force,
as 42 U.S.C. § 1981(a):
All persons within the jurisdiction of the United States shall have
the same right in every State and Territory to make and enforce
contracts, to sue, be parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to the
like punishment, pains, penalties, taxes, licenses, and exactions of
every kind, and to no other.

FOR
DISCUSSION
4.

A private home developer makes clear that its policy is to refuse to sell
to African-Americans. Does § 1981(a) by its terms prohibit that discrimination? If so, is the statute valid under the Constitution as it stood
in 1867? What if the developer refuses to sell to Mexican-Americans?
See Jones v. Alfred H. Mayer Co. (1968).

The Reconstruction Acts

From the time of Johnson’s veto of the Civil Rights Act of 1866, he and
Congress were in bitter opposition. The Radical wing of the Republican party—
those who were most inclined to impose stringent conditions for readmission of
the Southern states—gained considerable force in the 1866 elections. Just before the term of the old Congress expired, it passed a dramatic statute, the first
Reconstruction Act of 1867. This Act recited that “no legal State governments
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nor adequate protection for life or property now exists” in ten of the rebel
states (Tennessee excepted). It divided those states into five military districts,
each to be governed by a general assigned by the President. That officer would
have the discretion to displace civil courts by military tribunals. The statute
further provided a mechanism for each of the ten states to gain readmission to
Congress and remove itself from military rule: The state would have to hold
a convention of delegates chosen in an election at which all adult males could
vote, except those disqualified by reason of felony or participation in the rebellion. The convention would have to frame a state constitution in conformity
with the Constitution of the United States and providing for similarly universal
male suffrage, and the constitution would have to be ratified by the voters of
the state and approved by Congress. And finally, the state legislature created
by that constitution would have to ratify the Fourteenth Amendment, as part
of the Constitution of the United States.
Johnson vetoed the Act, but it was passed over his veto.

For Discussion
(1) Does the premise behind the First Reconstruction Act of 1867 suggest that
ratification of the Thirteenth Amendment was invalid?
(2) Given that votes of states acting pursuant to this statute were necessary for
ratification of the Fourteenth Amendment, was ratification of that Amendment valid?
(3) Apart from these concerns, was the statute substantively valid?

Mississippi v. Johnson
Supreme Court of the United States, 1867.
71 U.S. 475.

The Chief Justice delivered the opinion of the court.
A motion was made, some days since, in behalf of the State of Mississippi,
for leave to file a bill in the name of the State, praying this court perpetually
to enjoin and restrain Andrew Johnson, President of the United States, and E.
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O. C. Ord, general commanding in the District of Mississippi and Arkansas,
from executing, or in any manner carrying out [the first Reconstruction Act
and a supplemental act, relating to registration of voters.]
The Attorney-General objected to the leave asked for, upon the ground that
no bill which makes a President a defendant, and seeks an injunction against
him to restrain the performance of his duties as President, should be allowed
to be filed in this court. . . . The single point which requires consideration is
this: Can the President be restrained by injunction from carrying into effect
an act of Congress alleged to be unconstitutional?
It is assumed by the counsel for the State of Mississippi, that the President, in the execution of the Reconstruction Acts, is required to perform a mere
ministerial duty. In this assumption there is, we think, a confounding of the
terms ministerial and executive, which are by no means equivalent in import.
A ministerial duty, the performance of which may, in proper cases, be required of the head of a department, by judicial process, is one in respect to which
nothing is left to discretion. It is a simple, definite duty, arising under conditions admitted or proved to exist, and imposed by law. The case of Marbury v.
Madison, Secretary of State (1803), furnishes an illustration. A citizen had been
nominated, confirmed, and appointed a justice of the peace for the District of
Columbia, and his commission had been made out, signed, and sealed. Nothing remained to be done except delivery, and the duty of delivery was imposed
by law on the Secretary of State. It was held that the performance of this duty
might be enforced by mandamus issuing from a court having jurisdiction. So,
in the case of Kendall, Postmaster-General, v. Stockton & Stokes (1839), an act
of Congress had directed the Postmaster‑General to credit Stockton & Stokes
with such sums as the Solicitor of the Treasury should find due to them; and
that officer refused to credit them with certain sums, so found due. It was held
that the crediting of this money was a mere ministerial duty, the performance
of which might be judicially enforced.
In each of these cases nothing was left to discretion. There was no room
for the exercise of judgment. The law required the performance of a single specific act; and that performance, it was held, might be required by mandamus.
Very different is the duty of the President in the exercise of the power to
see that the laws are faithfully executed, and among these laws the acts named
in the bill. By the first of these acts he is required to assign generals to command in the several military districts, and to detail sufficient military force to
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enable such officers to discharge their duties under the law. By the supplementary act, other duties are imposed on the several commanding generals, and
these duties must necessarily be performed under the supervision of the
Does the discretionPresident as commander-in-chief.
ary-ministerial distinction make sense as a
The duty thus imposed on the Presbasis for deciding
FOR
ident is in no just sense ministerial.
DISCUSSION whether the judiciary
It is purely executive and political.
may restrain the executive branch? Does the executive
have discretion in enforcing an unconstitutional statute?

An attempt on the part of the
judicial department of the government to enforce the performance of
such duties by the President might be justly characterized, in the language of
Chief Justice Marshall, as “an absurd and excessive extravagance.”
It is true that in the instance before us the interposition of the court is not
sought to enforce action by the Executive under constitutional legislation, but
to restrain such action under legislation alleged to be unconstitutional. But we
are unable to perceive that this circumstance takes the case out of the general principles which forbid judicial interference with the exercise of Executive
discretion. . . .
The Congress is the legislative department of the government; the President is the executive department. Neither can be restrained in its action by the
judicial department; though the acts of both, when performed, are, in proper
cases, subject to its cognizance. The impropriety of such interference will be
clearly seen upon consideration of its possible consequences.
Suppose the bill filed and the injunction prayed for allowed. If the President refuse obedience, it is needless to observe that the court is without power
to enforce its process. If, on the other hand, the President complies with the
order of the court and refuses to execute the acts of Congress, is it not clear
that a collision may occur between the executive and legislative departments
of the government? May not the
House of Representatives impeach
Is the Court’s discusthe President for such refusal? And
sion of a three-branch
impasse persuasive?
in that case could this court interfere,
What would you exFOR
in behalf of the President, thus enDISCUSSION pect the Court in
dangered by compliance with its
modern days to say
about it?
mandate, and restrain by injunction

Chapter I | Constitutional History from the Beginning to the New Deal

the Senate of the United States from sitting as a court of impeachment? Would
the strange spectacle be offered to the public world of an attempt by this court
to arrest proceedings in that court?
These questions answer themselves.
It is true that a State may file an original bill in this court. And it may be
true, in some cases, that such a bill may be filed against the United States. But
we are fully satisfied that this court has no jurisdiction of a bill to enjoin the
President in the performance of his official duties; and that no such bill ought
to be received by us.
It has been suggested that the bill contains a prayer that, if the relief sought
cannot be had against Andrew Johnson, as President, it may be granted against
Andrew Johnson as a citizen of Tennessee. But it is plain that relief as against
the execution of an act of Congress by Andrew Johnson, is relief against its
execution by the President. A bill praying an injunction against the execution
of an act of Congress by the incumbent of the presidential office cannot be received, whether it describes him as President or as a citizen of a State.
The motion for leave to file the bill is, therefore, DENIED.
Mississippi lost, having made the President the defendant. Georgia set its
sights lower, suing the Secretary of War (Edwin Stanton), the general-in-chief
of the army (Ulysses Grant), and the military commandant of its district (John
Pope) for an injunction against enforcement of the Reconstruction Act. It fared
no better, however; for in Georgia v. Stanton (1868), the Court dismissed the suit
for lack of jurisdiction, holding that the matter presented a political question:
[A] case must be presented appropriate for the exercise of judicial power; the rights in danger, as we have seen, must be rights of
persons or property, not merely political rights, which do not belong
to the jurisdiction of a court, either in law or equity. . . .
[W]e are called upon to restrain the defendants, who represent
the executive authority of the government, from carrying into execution certain acts of Congress, inasmuch as such execution would
annul, and totally abolish the existing State government of Georgia,
and establish another and different one in its place; in other words,
would overthrow and destroy the corporate existence of the State, by
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depriving it of all the means and instrumentalities whereby its existence might, and, otherwise would, be maintained. . . .
That these matters, both as stated in the body of the bill, and,
in the prayers for relief, call for the judgment of the court upon political questions, and, upon rights, not of persons or property, but
of a political character, will hardly be denied. For the rights for the
protection of which our authority is invoked, are the rights of sovereignty, of political jurisdiction, of government, of corporate existence
as a State, with all its constitutional powers and privileges. No case
of private rights or private property infringed, or in danger of actual or threatened infringement, is presented by the bill, in a judicial
form, for the judgment of the court.
It is true, the bill, in setting forth the political rights of the State,
and of its people to be protected, among other matters, avers, that
Georgia owns certain real estate and buildings therein, State capitol,
and executive mansion, and other real and personal property; and
that putting the acts of Congress into execution, and destroying the
State, would deprive it of the possession and enjoyment of its property.
But, it is apparent, that this reference to property and statement concerning it, are only by way of showing one of the grievances resulting
from the threatened destruction of the State, and in aggravation of
it, not as a specific ground of relief. . . .
The comments near the end of this excerpt suggest that the result might
have been different had the party challenging the Reconstruction Acts complained about a specific deprivation of liberty or property. William McCardle
brought exactly such a complaint. A newspaper publisher in Mississippi, he was
thrown in jail by the military governor for writing articles deemed incendiary.
He sought but failed to gain his release in federal court in Mississippi through
a habeas corpus petition. When the United States Supreme Court held that it
had jurisdiction to hear his appeal, Ex parte McCardle (1868), it appeared that
the validity of the Reconstruction Acts would be determined at last. McCardle’s
case was argued on the merits in March 1868, with the arguments concluding
on March 9. The Court considered the case at conference on March 21 but
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voted to postpone decision, because both houses of Congress had passed a bill
repealing the provision of the 1867 statute that gave the Court jurisdiction. The
President vetoed the bill, as expected, but on March 27 Congress overrode the
veto. The Court then unanimously held that it did not have jurisdiction over
the case. Ex parte McCardle (1869).

For Discussion
(1) Putting aside for the moment the fact that the 1868 statute was applied in
McCardle to a pending case that had already been argued in the Supreme
Court, was its repeal of Supreme Court jurisdiction constitutional? On what
provision of the Constitution do you suppose the statute was based? Are
there any limits to the ability of Congress to deny jurisdiction to the Supreme
Court? What is the effect of such a denial?
(2) Could the 1868 statute be validly applied to a case pending in the Supreme
Court? Should the Court have been willing to strain to construe the statute
as not applying to pending cases? Compare Hamdan v. Rumsfeld (2006).

The Supreme Court never did rule on the constitutional validity of the
governance system created by the Reconstruction Acts.

5.

The Impeachment of Johnson

On March 3, 1867, the outgoing Congress passed—over Johnson’s
Do you believe the
veto—the Tenure of Office Act, proTenure of Office Act
viding that the President could not,
was valid?
Congressional atabsent the advice and consent of the
tempts to restrain the removal power
Senate, remove an officer appointed
are further considered pp.
773–812.
by a prior President. The President
could suspend the officer while the
Senate was out of session, however. The Act was passed largely to protect Stanton, the Secretary of War. Johnson did suspend Stanton, but when the Senate
returned it refused to give consent. Johnson, at least arguably in violation of
the Act, attempted on February 21, 1868, to remove Stanton and appoint a new
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interim Secretary. Three days later, the House impeached Johnson. Ultimately,
he escaped conviction by one vote in
the Senate.
What do you suppose

FOR
DISCUSSION
6.

was the real impulse
behind the impeachment of Johnson?

Adoption and Initial Judicial Construction of the
Fourteenth and Fifteenth Amendments

Read the Fourteenth and Fifteenth Amendments, each of which was
passed after the Civil War. Together with the Thirteenth Amendment, which
abolished slavery, they are known as the “Reconstruction Amendments.” Over
time, the Fourteenth Amendment in particular transformed American constitutional law; it will be the focus of a considerable portion of our attention for
the remainder of the course. While the Amendment was proposed in significant
part to ensure that the Civil Rights Act of 1866 would not be held unconstitutional, it went beyond that purpose; indeed, Congress began working on it
before the Civil Rights Act was passed.
The Fourteenth Amendment in particular quickly became—as it has
remained—a source of deep and contentious debate. Those who favored a relatively broad interpretation argued that their opponents were failing to give
the hard-won guarantees of the Amendment their natural implications. Those
who favored relatively narrow interpretation argued that the Amendment was
never intended to give the judiciary the equivalent of a veto power over a broad
swath of social and economic legislation. We will begin with the Slaughter-House
Cases, the Supreme Court’s first judicial construction of the Reconstruction Era
amendments. We will then read more recent discussions of the drafting of the
Fourteenth Amendment, focusing on two issues that remain of central importance: the meaning of § 1 and the scope of the enforcement power under § 5.
a.

Privileges or Immunities of Citizens

In Barron v. Baltimore, the Supreme Court held that the Bill of Rights
did not apply to the states. Did the
Fourteenth Amendment change that
An excerpt from
Barron is presented at
rule? The Reconstruction-era court
pp. 61–64.
gave an initial answer in The
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Slaughter-House Cases (1873). The Court’s discussion focused principally on the
amendment’s “privileges or immunities” clause, but its discussion ranged across
all three Reconstruction Amendments. The underlying litigation was triggered
by a state-enforced monopoly on butcher’s services in the City of New Orleans.
Tired of finding animal remains from upstream slaughterhouses in their drinking water, city leadership sought relief from the state legislature, which chartered
the Crescent City Live-Stock Landing and Slaughter-House Company. The
Company was authorized to run a Grand Slaughterhouse at the southern edge
of the city, and was given a 25-year monopoly within a prescribed 1154-squaremile area that included New Orleans. The Company was expected not to do
the slaughtering itself but to provide
space and facilities for butchers for
The butchers were
represented by John
prescribed fees. Over four hundred
A. Campbell, a former
butchers brought suit to prevent the
WORTH
Justice of the Supreme
NOTING Court who had remonopoly. The Supreme Court held
signed after his home
that the Fourteenth Amendment did
state of Alabama seceded.
not bar the monopoly:

The Slaughter-House Cases
Supreme Court of the United States, 1873.
83 U.S. 36.

Mr. Justice Miller, now, April 14th, 1873, delivered the opinion of the
court. . . .
. . . The power here exercised by the legislature of Louisiana is, in its essential nature, one which has been, up to the present period in the constitutional
history of this country, always conceded to belong to the States, however it may
now be questioned in some of its details. “Unwholesome trades, slaughter-houses,
operations offensive to the senses, the deposit of powder, the application of steam
power to propel cars, the building with combustible materials, and the burial
of the dead, may all,” says Chancellor [James] Kent, “be interdicted by law, in
the midst of dense masses of population, on the general and rational principle,
that every person ought so to use his property as not to injure his neighbors;
and that private interests must be made subservient to the general interests of
the community.” This is called the police power; and it is declared by Chief
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Justice Shaw that it is much easier to perceive and realize the existence and
sources of it than to mark its boundaries, or prescribe limits to its exercise. . . .
The plaintiffs in error . . . allege that the statute is a violation of the Constitution of the United States in . . . [t]hat it abridges the privileges and immunities
of citizens of the United States. . . .
[O]n the most casual examination of the language of [the Reconstruction]
amendments, no one can fail to be impressed with the one pervading purpose
found in them all, lying at the foundation of each, and without which none
of them would have been even suggested; we mean the freedom of the slave
race, the security and firm establishment of that freedom, and the protection
of the newly-made freeman and citizen from the oppressions of those who had
formerly exercised unlimited dominion over him. It is true that only the fifteenth amendment, in terms, mentions the negro by speaking of his color and
his slavery. But it is just as true that each of the other articles was addressed
to the grievances of that race, and designed to remedy them as the fifteenth.
We do not say that no one else but the negro can share in this protection.
Both the language and spirit of these articles are to have their fair and just
weight in any question of construction. . . . But what we do say, and what we
wish to be understood is, that in any fair and just construction of any section
or phrase of these amendments, it is necessary to look to the purpose which
we have said was the pervading spirit of them all, the evil which they were designed to remedy, and the process of continued addition to the Constitution,
until that purpose was supposed to be accomplished, as far as constitutional
law can accomplish it. . . .
Was it the purpose of the fourteenth amendment, by the simple declaration that no State should make or enforce any law which shall abridge the
privileges and immunities of citizens of the United States, to transfer the security
and protection of all the civil rights which we have mentioned, from the States
to the Federal government? And where it is declared that Congress shall have
the power to enforce that article, was it intended to bring within the power of
Congress the entire domain of civil rights heretofore belonging exclusively to
the States? . . .
[S]uch a construction followed by the reversal of the judgments of the
Supreme Court of Louisiana in these cases, would constitute this court a perpetual censor upon all legislation of the States, on the civil rights of their own
citizens, with authority to nullify such as it did not approve as consistent with

Chapter I | Constitutional History from the Beginning to the New Deal

those rights, as they existed at the time of the adoption of this amendment. . . .
We are convinced that no such results were intended by the Congress which
proposed these amendments, nor by the legislatures of the States which ratified them. . . .
But lest it should be said that no such privileges and immunities are to be
found if those we have been considering are excluded, we venture to suggest
some which owe their existence to the Federal government, its National character, its Constitution, or its laws. One of these is well described in the case of
Crandall v. Nevada (1868). It is said to be the right of the citizen of this great
country, protected by implied guarantees of its Constitution,
to come to the seat of government to assert any claim he may have
upon that government, to transact any business he may have with it,
to seek its protection, to share its offices, to engage in administering
its functions. He has the right of free access to its seaports, through
which all operations of foreign commerce are conducted, to the subtreasuries, land offices, and courts of justice in the several States. . . .
Another privilege of a citizen of the United States is to demand the care
and protection of the Federal government over his life, liberty, and property
when on the high seas or within the jurisdiction of a foreign government. Of
this there can be no doubt, nor that the right depends upon his character as a
citizen of the United States. The right to peaceably assemble and petition for
redress of grievances, the privilege of the writ of habeas corpus, are rights of the
citizen guaranteed by the Federal Constitution. The right to use the navigable
waters of the United States, however they may penetrate the territory of the
several States, all rights secured to our citizens by treaties with foreign nations,
are dependent upon citizenship of the United States, and not citizenship of a
State. One of these privileges is conferred by the very article under consideration. It is that a citizen of the United States can, of his own volition, become a
citizen of any State of the Union by a bona fide residence therein, with the same
rights as other citizens of that State. To these may be added the rights secured
by the thirteenth and fifteenth articles of amendment, and by the other clause
of the fourteenth, next to be considered.
But it is useless to pursue this branch of the inquiry, since we are of opinion
that the rights claimed by these plaintiffs in error, if they have any existence,
are not privileges and immunities of citizens of the United States within the
meaning of the clause of the fourteenth amendment under consideration. . . .
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Mr. Justice Field, dissenting:
. . . The act of Louisiana presents the naked case, unaccompanied by any
public considerations, where a right to pursue a lawful and necessary calling,
previously enjoyed by every citizen, and in connection with which a thousand
persons were daily employed, is taken away and vested exclusively for twenty-five
years, for an extensive district and a large population, in a single corporation,
or its exercise is for that period restricted to the establishments of the corporation, and there allowed only upon onerous conditions. . . .
The question presented is, therefore, . . . nothing less than the question
whether the recent amendments to the Federal Constitution protect the citizens of the United States against the deprivation of their common rights by
State legislation. In my judgment the fourteenth amendment does afford such
protection, and was so intended by the Congress which framed and the States
which adopted it. . . .
The amendment . . . assumes that there are such privileges and immunities which belong of right to citizens as such, and ordains that they shall not
be abridged by State legislation. If this inhibition . . . only refers, as held by
the majority of the court in their opinion, to such privileges and immunities
as were before its adoption specially designated in the Constitution or necessarily implied as belonging to citizens of the United States, it was a vain and
idle enactment, which accomplished nothing, and most unnecessarily excited
Congress and the people on its passage. With privileges and immunities thus
designated or implied no State could ever have interfered by its laws, and no
new constitutional provision was required to inhibit such interference. . . .
What, then, are the privileges and immunities which are secured against
abridgment by State legislation?
In the first section of the Civil Rights Act Congress has given its interpretation to these terms, or at least has stated some of the rights which, in its
judgment, these terms include; it has there declared that they include the right
to make and enforce contracts, to sue, be parties and give evidence,
to inherit, purchase, lease, sell, hold, and convey real and personal
property, and to full and equal benefit of all laws and proceedings
for the security of person and property.
That act, it is true, was passed before the fourteenth amendment, but the amendment was adopted, as I have already said, to obviate objections to the act. . . .
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Accordingly, after its ratification, Congress re-enacted the act under the belief
that whatever doubts may have previously existed of its validity, they were removed by the amendment.
The terms, privileges and immunities, are not new in the amendment;
they were in the Constitution before the amendment was adopted. . . . [Justice
Washington’s interpretation in Coryell] appears to me to be a sound construction
of the clause in question. The privileges and immunities designated are those
which of right belong to the citizens of all free governments. Clearly among these
must be placed the right to pursue a lawful employment in a lawful manner,
without other restraint than such as equally affects all persons. In the discussions in Congress upon the passage of the Civil Rights Act repeated reference
was made to this language of Mr. Justice Washington. . . .
So fundamental has this privilege of every citizen to be free from disparaging and unequal enactments, in the pursuit of the ordinary avocations of life,
been regarded, that few instances have arisen where the principle has been so
far violated as to call for the interposition of the courts. But whenever this has
occurred, with the exception of the present cases from Louisiana, which are the
most barefaced and flagrant of all, the enactment interfering with the privilege
of the citizen has been pronounced illegal and void. . . .
I am authorized by The Chief Justice, Mr. Justice Swayne, and Mr.
Justice Bradley, to state that they concur with me in this dissenting opinion.
Mr. Justice Bradley, also dissenting:
. . . If a State legislature should pass a law prohibiting the inhabitants of
a particular township, county, or city, from tanning leather or making shoes,
would such a law violate any privileges or immunities of those inhabitants as
citizens of the United States, or only their privileges and immunities as citizens of that particular State? Or if a State legislature should pass a law of caste,
making all trades and professions, or certain enumerated trades and professions,
hereditary, so that no one could follow any such trades or professions except
that which was pursued by his father, would such a law violate the privileges
and immunities of the people of that State as citizens of the United States, or
only as citizens of the State? Would they have no redress but to appeal to the
courts of that particular State?
. . . [I]n my judgment, the right of any citizen to follow whatever lawful
employment he chooses to adopt (submitting himself to all lawful regulations)
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is one of his most valuable rights, and one which the legislature of a State cannot invade, whether restrained by its own constitution or not. . . .
Mr. Justice Swayne, dissenting:
. . . Fairly construed [the Reconstruction] amendments may be said to rise
to the dignity of a new Magna Charta. . . . “The privileges and immunities” of
a citizen of the United States include, among other things, the fundamental
rights of life, liberty, and property, and also the rights which pertain to him by
reason of his membership of the Nation. . . .
It is objected that the power conferred is novel and large. The answer is
that the novelty was known and the measure deliberately adopted. . . . By the
Constitution, as it stood before the war, ample protection was given against
oppression by the Union, but little was given against wrong and oppression
by the States. That want was intended to be supplied by this amendment. . . .
Most commentators agree that the practical upshot of The Slaughter-House
Cases was basically to eviscerate the Privileges or Immunities Clause. This holding has been harshly criticized, not so much because of its practical impact as
because it is demonstrably faithless to the understanding of the Amendment’s
ratifiers. The classic study concludes, on the basis of an exhaustive study of the
legislative theory, that
it is clear that Republicans thought the Fourteenth Amendment
protected freedom of speech and of the press and other basic constitutional rights. Their statements on this question alone are sufficient
to dispel the notion that the amendment in general and the privileges
or immunities clause in particular protected only the right to equality
under state law. . . . The [competing] hypothesis that the amendment
. . . . only provided for equality in certain rights under state law is
simply refuted by the evidence that Republicans thought the amendment protected absolute rights to freedom of speech, to assemble, to
bear arms, and to due process that states could not abridge.
Michael Kent Curtis, No State Shall Abridge: The Fourteenth Amendment and the
Bill of Rights (1986). Notably, the Supreme Court has since come close to
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stipulating that this criticism is correct. In McDonald v. City of Chicago (2010),
the plaintiff asked the court to revisit the Slaughter-House holding. Although
the majority declined to do so on stare decisis grounds, it noted that “many
legal scholars dispute the correctness
of the narrow Slaughter-House inFor more context and
terpretation” and made a point of
a longer excerpt from
specifically quoting one commentaMcDonald, see pp.
1314–1330.
tor’s stark summary of the modern
consensus: “ ‘Virtually no serious
modern scholar—left, right, and center—thinks that [the Slaughter-House interpretation] is a plausible reading of the Amendment.’ ”
If you are convinced that Slaughter-House read the Privileges or Immunities Clause incorrectly, then what would a proper reading be? That it made the
entire Bill of Rights applicable to the states? (The Supreme Court has never
so held, and some states have long maintained a system allowing prosecution
of felonies without grand jury presentment or indictment, which would be required if the Fifth Amendment applied to them.) Do you think the Clause was
meant to give the federal judiciary the power to invalidate laws like the one at
stake in Slaughter-House?
b.

Equal Protection Clause

Slaughter-House also rejected the butchers’ attempt to invoke the Fourteenth Amendment’s equal protection clause. The majority spoke ambivalently
about the reach of the Clause. It acknowledged that the protections of the
Reconstruction Amendments might apply in a proper case “though the party interested may not be of African descent.” But, in light of the “pervading
purpose” of the Amendments, and the fact that “the evil to be remedied” by
the equal protection clause was “the existence of laws in the States where the
newly emancipated negroes resided, which discriminated with gross injustice
and hardship against them as a class,” the Court added:
We doubt very much whether any action of a State not directed by
way of discrimination against the negroes as a class, or on account
of their race, will ever be held to come within the purview of this
provision. It is so clearly a provision for that race and that emergency,
that a strong case would be necessary for its application to any other. . . . We find no such case in the one before us, and do not deem
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it necessary to go over the argument again, as it may have relation
to this particular clause of the amendment.
In dissent, Justice Bradley showed no such ambivalence:
It is futile to argue that none but persons of the African race are
intended to be benefited by this amendment. They may have been
the primary cause of the amendment, but its language is general,
embracing all citizens, and I think it was purposely so expressed.
The mischief to be remedied was not merely slavery and its
incidents and consequences; but that spirit of insubordination and
disloyalty to the National government which had troubled the country for so many years in some of the States, and that intolerance of
free speech and free discussion which often rendered life and property insecure, and led to much unequal legislation. The amendment
was an attempt to give voice to the strong National yearning for that
time and that condition of things, in which American citizenship
should be a sure guaranty of safety, and in which every citizen of the
United States might stand erect on every portion of its soil, in the
full enjoyment of every right and privilege belonging to a freeman,
without fear of violence or molestation. . . .
What about cases where the victims of inequality were African-American?
The Supreme Court faced that issue in U.S. v. Cruikshank (1875). More than
a hundred years later, the Supreme Court described the factual background:
In that case, the Court reviewed convictions stemming from the
infamous Colfax Massacre in Louisiana on Easter Sunday 1873.
Dozens of blacks, many unarmed, were slaughtered by a rival band
of armed white men. Cruikshank himself allegedly marched unarmed African-American prisoners through the streets and then
had them summarily executed. Ninety-seven men were indicted for
participating in the massacre, but only nine went to trial. Six of the
nine were acquitted of all charges; the remaining three were acquitted of murder but convicted under the Enforcement Act of 1870 for
banding and conspiring together to deprive their victims of various
constitutional rights.”
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McDonald v. City of Chicago (2010). The Supreme Court reversed those convictions in the following opinion.

United States v. Cruikshank
Supreme Court of the United States, 1875.
92 U.S. 542.

Mr. Chief Justice Waite delivered the opinion of the court.
This case . . . presents for our consideration an indictment . . . based upon
sect. 6 of the Enforcement Act of May 31, 1870. That section is as follows:
That if two or more persons shall band or conspire together, or go in
disguise upon the public highway, or upon the premises of another,
with intent to violate any provision of this act, or to injure, oppress,
threaten, or intimidate any citizen, with intent to prevent or hinder
his free exercise and enjoyment of any right or privilege granted or
secured to him by the constitution or laws of the United States, or
because of his having exercised the same, such persons shall be held
guilty of felony. . . .
To bring this case under the operation of the statute . . . , it must appear that the
right, the enjoyment of which the conspirators intended to hinder or prevent,
was one granted or secured by the constitution or laws of the United States. If
it does not so appear, the criminal matter charged has not been made indictable by any act of Congress. . . .
The [indictment] charge[s] the intent to have been to deprive the citizens
named, they being in Louisiana, “of their respective several lives and liberty of
person without due process of law.” This is nothing else than alleging a conspiracy to falsely imprison or murder citizens of the United States, being within
the territorial jurisdiction of the State of Louisiana. . . .
The fourteenth amendment prohibits a State from depriving any person
of life, liberty, or property, without due process of law; but this adds nothing
to the rights of one citizen as against another. It simply furnishes an additional
guaranty against any encroachment by the States upon the fundamental rights
which belong to every citizen as a member of society. As was said by Mr. Justice Johnson in Bank of Columbia v. Okely (1819), it secures “the individual from
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the arbitrary exercise of the powers of government, unrestrained by the established principles of private rights and distributive justice.” These counts in the
indictment do not call for the exercise of any of the powers conferred by this
provision in the amendment.
The [indictment also charges] . . . that the defendants conspired to prevent
certain citizens of the United States, being within the State of Louisiana, from
enjoying the equal protection of the laws of the State and of the United States.
The fourteenth amendment prohibits a State from denying to any person
within its jurisdiction the equal protection of the laws; but this provision does
not, any more than the one which precedes it, and which we have just considered, add any thing to the rights which one citizen has under the Constitution
against another. The equality of the rights of citizens is a principle of republicanism. Every republican government is in duty bound to protect all its citizens
in the enjoyment of this principle, if within its power. That duty was originally
assumed by the States; and it still remains there. . . .
[Other] counts state the intent of the defendants to have been to hinder
and prevent the citizens named, being of African descent, and colored, “in the
free exercise and enjoyment of their several and respective right and privilege
to vote at any election to be thereafter by law had and held by the people in
and of the said State of Louisiana . . . .” The right to vote in the States comes
from the States; but the right of exemption [from racial discrimination under
the Fifteenth Amendment] comes from the United States.
Inasmuch, therefore, as it does not appear in these counts that the intent
of the defendants was to prevent these parties from exercising their right to
vote on account of their race, &c., it does not appear that it was their intent to
interfere with any right granted or secured by the constitution or laws of the
United States. We may suspect that race was the cause of the hostility; but it is
not so averred. This is material to a description of the substance of the offence,
and cannot be supplied by implication. Every thing essential must be charged
positively, and not inferentially. . . .
We are, therefore, of the opinion that [the indictment does] not show that
it was the intent of the defendants, by their conspiracy, to hinder or prevent the
enjoyment of any right granted or secured by the Constitution. . . .
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Mr. Justice Clifford dissenting.
I concur that the judgment in this case should be arrested, but for reasons
quite different from those given by the court. . . . Vague and indefinite allegations of the kind [in this indictment] are not sufficient to inform the accused in
a criminal prosecution of the nature and cause of the accusation against him,
within the meaning of the sixth amendment of the Constitution. . . .
Certain other causes for arresting the judgment are assigned in the record, which deny the constitutionality of the Enforcement Act; but, having
come to the conclusion that the indictment is insufficient, it is not necessary
to consider that question.

FOR
DISCUSSION

Was Cruikshank correctly decided? If not, why not? What federal right
did the defendants allegedly conspire to prevent their victims from exercising?

While Cruikshank held that private individuals could not violate the Equal
Protection Clause, the Supreme Court soon returned to the issue of equal protection in a number of cases involving state defendants. Easily the most
important among them was its decision in Plessy v. Ferguson (1896), which gave
wide constitutional latitude to apartheid-style segregation (colloquially
Plessy is presented
known as the “Jim Crow” system)
at pp. 973–982.
throughout the former slaveholding
South—and less pervasive forms of
discrimination throughout the rest of the country as well.
c.

Enforcement Power

All three of the Reconstruction Amendments include a provision that Congress has “power to enforce” the amendment “by appropriate legislation.” See
U.S. Const., 13th Amdt. § 2; 14th Amdt. § 5; 15th Amdt. § 2. In 1875, Congress relied on its enforcement authority under the Thirteenth and Fourteenth
Amendments to pass a major Civil Rights Act. In § 1, the Act provided that
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all persons within the jurisdiction of the United States shall be
entitled to the full and equal enjoyment of the accommodations,
advantages, facilities, and privileges of inns, public conveyances on
land or water, theatres, and other places of public amusement, subject only to the conditions and limitations established by law and
applicable alike to citizens of every race and color, regardless of any
previous condition of servitude.
Section 2 of the Act provided a private cause of action for violations of § 1, and
also made violations of that section a misdemeanor.
The Civil Rights Cases of 1883 consolidated several cases involving denial
to African-Americans of accommodation in an inn, in theaters, an opera house,
and a railroad car. The key question
was whether the Reconstruction
The Civil Rights Cases
Amendments authorized Congress
are presented at pp.
to pass the statute. The Court reject608–612.
ed the claim that the Fourteenth
Amendment enforcement authority was a basis for the statute, on the ground
that the Fourteenth Amendment’s substantive protections applied only to state
action and not to private actors. And it rejected the claim of enforcement authority under the Thirteenth Amendment, on the ground that the wrongs
addressed by the Act could not be considered “incidents or elements of
slavery.”
If the courts conclude that one of the Reconstruction Amendments does
not reach particular conduct, should that preclude Congress from invoking that
Amendment’s enforcement power to prohibit the same conduct? Here are two
competing historical accounts. First is Justice Kennedy’s opinion for the majority in City of Boerne v. Flores (1997). That case concerned the validity of the
federal Religious Freedom Restoration Act (“RFRA”), which attempted to
protect a broader conception of the
free exercise of religion than the one
Other portions of
Boerne are presented
recognized by the Supreme Court.
at pp. 621–630.
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City of Boerne v. Flores
United States Supreme Court, 1997.
521 U.S. 507.

. . . The Joint Committee on Reconstruction of the 39th Congress began
drafting what would become the Fourteenth Amendment in January 1866. The
objections to the Committee’s first draft of the Amendment, and the rejection
of the draft, have a direct bearing on the central issue of defining Congress’
enforcement power. In February, Republican Representative John Bingham of
Ohio reported the following draft amendment to the House of Representatives
on behalf of the Joint Committee:
The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges
and immunities of citizens in the several States, and to all persons
in the several States equal protection in the rights of life, liberty,
and property.
The proposal encountered immediate opposition, which continued through
three days of debate. Members of Congress from across the political spectrum
criticized the Amendment, and the criticisms had a common theme: The proposed Amendment gave Congress too much legislative power at the expense of
the existing constitutional structure. Democrats and conservative Republicans
argued that the proposed Amendment would give Congress a power to intrude
into traditional areas of state responsibility, a power inconsistent with the federal
design central to the Constitution. Some radicals, like their brethren “unwilling
that Congress shall have any such power . . . to establish uniform laws throughout the United States upon . . . the protection of life, liberty, and property,”
also objected that giving Congress primary responsibility for enforcing legal
equality would place power in the hands of changing congressional majorities.
As a result of these objections having been expressed from so many different
quarters, the House voted to table the proposal until April. The congressional
action was seen as marking the defeat of the proposal. . . . The Amendment in
its early form was not again considered. Instead, the Joint Committee began
drafting a new article of Amendment, which it reported to Congress on April
30, 1866.
Section 1 of the new draft Amendment imposed self-executing limits on
the States. Section 5 prescribed that “[t]he Congress shall have power to
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enforce, by appropriate legislation, the provisions of this article.” Under the
revised Amendment, Congress’ power was no longer plenary but remedial.
Congress was granted the power to
make the substantive constitutional
What does Justice
prohibitions against the States effecKennedy mean by
saying that congrestive. Representative Bingham said
FOR
power under
DISCUSSION sional
the new draft would give Congress
the revised draft “was
no longer plenary but remedial”?
“the power . . . to protect by national
law the privileges and immunities of
all the citizens of the Republic . . . whenever the same shall be abridged or denied by the unconstitutional acts of any State.” Representative Stevens described
the new draft Amendment as “allow[ing] Congress to correct the unjust legislation of the States.” The revised Amendment proposal did not raise the
concerns expressed earlier regarding broad congressional power to prescribe
uniform national laws with respect to life, liberty, and property. After revisions
not relevant here, the new measure passed both Houses and was ratified in July
1868 as the Fourteenth Amendment. . . .
The design of the Fourteenth Amendment has proved significant also in
maintaining the traditional separation of powers between Congress and the
Judiciary. The first eight Amendments to the Constitution set forth self‑executing prohibitions on governmental action, and this Court has had primary
authority to interpret those prohibitions. The Bingham draft, some thought,
departed from that tradition by vesting in Congress primary power to interpret
and elaborate on the meaning of the new Amendment through legislation. . . .
As enacted, the Fourteenth Amendment confers substantive rights against
the States which, like the provisions of the Bill of Rights, are self‑executing.
The power to interpret the Constitution in a case or controversy remains in
the Judiciary.
Justice Kennedy’s rendition of the history is sharply contested by Michael
McConnell, a leading originalist scholar (and for a time a federal appellate
judge) as well as a supporter of RFRA.
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Michael McConnell, Institutions and Interpretation:
A Critique of City of Boerne v. Flores
111 Harv. L. Rev. 153 (1997)

. . . The historical evidence presented in the Boerne opinion proves only
that Congress was not intended to have authority to pass general legislation
determining what the privileges and immunities of citizens should be. It does
not support the more extreme claim that Congress lacks independent interpretive authority. . . .
The Court explained that [the April] proposal was approved because
“[u]nder the revised Amendment, Congress’ power was no longer plenary but
remedial. Congress was granted the power to make the substantive constitutional
prohibitions against the States effective.” . . . It is far from clear that Congress
would have had “plenary” power to promulgate rights under the February
draft, and it is unlikely that the change to which the Court referred carried the
meaning the Court ascribed to it. Moreover, the Court failed to note that the
political climate—and not just the language of the proposed amendment—had
changed between February and April: President Andrew Johnson had vetoed
the Civil Rights bill, thereby radicalizing the moderates and increasing the
urgency of action on an amendment. . . .
There are six differences between the two drafts. The pertinent question,
which the Boerne Court failed to address, is how any of these changes diminished the power of Congress. Two of the changes (switching the verb in Section
Five from “secure” to “enforce” and changing the standard of review from “necessary and proper” to “appropriate”) were mere changes in nomenclature, with
no substantive significance. The change from “privileges and immunities of
citizens in the several States,” which was lifted from the Comity Clause of Article IV, Section 2, to “privileges or immunities of the citizens of the United
States,” was later to provide the basis for emasculating the Amendment in the
Slaughter-House Cases. Although no public explanation was given at the time,
this modification probably was inspired by Bingham’s theory that the
What would it mean
for “privileges and imrights subsumed by the language
munities” to no longer
FOR
“privileges and immunities” ceased
be subject to the viDISCUSSION
to be subject to the vicissitudes of
cissitudes of state
law?
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state law and could now be enforced by the federal government on behalf of all
citizens.
Three changes warrant more extended discussion. First, the April draft
made the substantive provisions of the Amendment self-executing, and thus
ensured that the Privileges or Immunities Clause, the Equal Protection Clause,
and the Due Process Clause (as well as the provisions of Sections Two, Three,
and Four) would continue to apply to the states even if Congress ceased to support them. Representative Giles Hotchkiss of New York, who proposed this
change, stated that civil rights should be “secured by a constitutional amendment that legislation cannot override.” Although this change enhanced judicial
power, it left congressional power as it was under the February draft. Hotchkiss
stated that the “laws of Congress” would continue to be the primary instrument “for the enforcement of these rights”—a sentiment shared by nearly all
the participants in this decision.
Another potentially important change was to cast the substantive protections of Section One in terms of prohibitions on the states (“No state shall. . .”)
rather than as rights inhering in individuals. Although this change is significant for the question of “state action,” it has no bearing on interpretation of
the provisions of the Bill of Rights, including the Free Exercise Clause, which
by their nature apply only to state action.
The final change was to break the concept of “equal protection in the
rights of life, liberty, and property” into two clauses, one forbidding denial of
“equal protection of the laws” and the other forbidding deprivation of “life, liberty, or property without due process of law.” As legal historian Earl Maltz has
shown, this change was the key to relieving the concerns expressed by moderate
Republicans about the February proposal. Under the February proposal, Congress was authorized to make laws to secure to all persons in the several states
“equal protection in the rights of life, liberty, and property.” [Two Republican
opponents of the February version] expressly stated that their criticism did not
apply to the Privileges or Immunities Clause, which was the expected vehicle
for incorporation of the Bill of Rights. The target of the revised Amendment
was the problem of an open-ended equal protection provision. Under the new
formulation, Congress was stripped of any power it might have had under the
February draft to provide direct protection for life, liberty, and property; Congress could only remedy or prevent state violations of equal protection or due
process. Congress’s power to enforce preexisting constitutional rights, such as
the freedom of religion, was not affected by the change.
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It is not clear whether this modification represented a real change or a
mere clarification. Bingham’s conception of the Amendment—both before and
after its revision—was that it would provide federal protection for preexisting
constitutional rights. The Privileges or Immunities clause was unobjectionable
because it referred to a fixed set of civil rights defined by some combination of
the Bill of Rights and longstanding practice (usually common law). . . .
The Court’s reading of this history is distorted by its unsupported (and
in my opinion unsupportable) assumption that any statement that rejects the
pure substantive interpretation, or that uses remedial language, must be read as
rejecting an independent interpretive role for Congress. . . . [T]he Court concluded that “Congress’ power was no longer plenary but remedial.” That is true,
if by “remedial” one means that the authority of Congress must be triggered
by a wrongful act of the state. . . . But such statements provide no support for
the claim that Congress’s power is “remedial” in the sense that the definition
of “unjust” or “unconstitutional” state acts must be judicial.
Thus, the history of the Fourteenth Amendment supports the Court’s
conclusion that Congress was not vested with plenary “substantive” authority to
determine the content of protected rights under Section Five. Rather, Congress
was limited to enforcing rights established by the Fourteenth Amendment itself.
This limitation was an important protection for the states, because it ensured
that neither Congress nor the courts could go beyond the rights enshrined in the
Constitution itself. Congress could not supersede ordinary state tort, contract,
property, or criminal laws under the guise of providing (equal) “protection.”
But nothing in that history suggests that Congress was expected to be limited
to enforcing judicially decreed conceptions of those rights.

For Discussion
(1) What is the significance of the debate between Kennedy and McConnell?
Who do you think has the better of it?
(2) Consider again: On the basis of what you know, do you believe the Fourteenth Amendment was intended to make applicable against the states
(“incorporate”) the Bill of Rights, in whole or in part? If so, what portion or
portions of the Amendment would have this effect?
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7.

The End of Reconstruction

The 1875 Civil Rights Act was in a sense the last hurrah of Reconstruction, for by then Northern enthusiasm for protecting the rights and interests
of African-Americans had waned considerably. The Presidential election of
1876 created a legal and political impasse that made the election of 2000—and
in some ways even the election of 2020 (insurrection excepted)—appear smooth
and easy. Congress, faced with disputes as to the results in three states, referred
the matter to an Electoral Commission, composed of five members of each
house of Congress and five members of the Supreme Court. The anticipation
was that the members would be divided by party, with one of the Justices being
independent. But the supposed independent, Joseph Bradley, joined with the
Republicans on every key vote, awarding the Republican candidate, Rutherford
B. Hayes, just enough electoral votes
to secure election. The report of the
Was it proper for the
Supreme Court jusCommission still had to be accepted
tices to sit on the
by Congress, and Hayes was able to
FOR
Electoral
end Democratic resistance by promDISCUSSION Commission? What
do you suppose would
ising to remove federal troops from
have happened if this dispute had octhe South. This is generally regarded
curred today?
as the end of Reconstruction.

H. The Advent of the Regulatory Age
To be sure, there had always been regulation and administrative apparatuses at every level of government. See, e.g., Jerry L. Mashaw, Creating the
Administrative Constitution: The Lost One Hundred Years of American Administrative Law (2012); William J. Novak, The People’s Welfare: Law and Regulation
in Nineteenth-Century America (1996); Julian Davis Mortenson & Nick Bagley,
Delegation at the Founding, 121 Colum. L. Rev. 277 (2021). But the intensity
of regulation at the federal, state, and local levels increased greatly in the last
quarter of the 19th century, prompting a correspondingly burgeoning docket
of litigation over its constitutional validity. The Slaughter-House Cases notwithstanding, the Supreme Court frequently invoked the Due Process Clause of
the Fourteenth Amendment to invalidate state legislation that in the Court’s
view violated individual liberty. And as the Federal government expanded
its regulatory reach, a key question became the scope of its power under the
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Commerce Clause. Discord over these issues set the stage for a constitutional
crisis in the 1930s.
By the end of the 19th century, the existential issues that had
threatened the Union had been resolved, and—as indicated by
the result in Plessy v. Ferguson—the reforming fervor that led
to the Reconstruction Amendments had abated. The principal
issue for constitutional law over the next several decades became the extent to which governments could regulate economic matters.

1.

Substantive Due Process

We saw the idea of substantive due process at least suggested in Scott
v. Sandford, and it was invoked by the dissenters in the Slaughter-House Cases as well. But the Slaughter-House
The term substantive
majority leaned hard the other way,
due process is oxymoindicating that such holdings would
ronic—process is usube an abuse of judicial authority.
ally contrasted to substance. And it is also anachronistic,
Three years later, Munn v. Illinois
because the cases during this period
(1876), pp. 1347–1352, held that a
did not use it. Nevertheless, it is the
state could regulate the rates to be
standard term for the phenomenon
we are going to examine: the judiciacharged by grain elevators. Drawry using the Due Process Clause of
ing on law reaching back at least to
the Fourteenth Amendment (and to
the 17th century, Chief Justice Waite
some extent the corresponding
clause of the Fifth Amendment) to
wrote, “Common carriers exercise a
hold some laws invalid as substantive
sort of public office, and have duimpairments of liberty.
ties to perform in which the public
is interested. Their business is, therefore, ‘affected with a public interest’ . . . .”
Grain elevators, like railroads and other utilities, were deemed to be within
this doctrine. Over time, however, the negative implication of this statement
became salient: If a business was not deemed “affected with a public interest,”
then it was not subject to close regulation by the state, especially with respect
to matters such as price.
Indeed, another doctrine took hold, the idea of freedom (or liberty) of
contract. Recall that Art. I, § 10, of the Constitution forbids states to “pass
any Law impairing the Obligation of Contracts.” That means, in essence (and
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with some qualification, as we will see) that the state cannot undo a contract
already made. But the doctrine of freedom of contract is different. It means
that, in some contexts, the state cannot control the making of future contracts.
The doctrine received its first full expression in Allgeyer v. Louisiana (1897),
in which the Court held unanimously that the state could not forbid citizens
and businesses in the state from entering into a contract for marine insurance
with an out-of-state company that had not appointed an in-state agent. Justice
Rufus Peckham wrote:
The “liberty” mentioned in that amendment means not only the
right of the citizen to be free from the mere physical restraint of his
person, as by incarceration, but the term is deemed to embrace the
right of the citizen to be free in the enjoyment of all his faculties,
to be free to use them in all lawful ways, to live and work where he
will, to earn his livelihood by any lawful calling, to pursue any livelihood or avocation, and for that purpose to enter into all contracts
which may be proper, necessary, and essential to his carrying out to
a successful conclusion the purposes above mentioned.

Question
What question-begging is embedded in Justice Peckham’s statement?

The next year, in Holden v. Hardy (1898), the Court pointed in the other
direction. With only Justices Brewer and Peckham dissenting, the Court upheld
a Utah statute that limited the working hours of miners and smelters to eight
hours per day, “except in cases of emergency, where life or property is in imminent danger.” After quoting Allgeyer, Justice Brown’s opinion for the Court said:
This right of contract, however, is itself subject to certain limitations which the State may lawfully impose in the exercise of its
police powers. While this power is inherent in all governments, it
has doubtless been greatly expanded in its application during the past
century, owing to an enormous increase in the number of occupations
which are dangerous, or so far detrimental to the health of employees
as to demand special precautions for their wellbeing and protection,
or the safety of adjacent property. While . . . the police power cannot
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be put forward as an excuse for oppressive and unjust legislation, it
may be lawfully resorted to for the purpose of preserving the public
health, safety or morals, or the abatement of public nuisances, and a
large discretion “is necessarily vested in the legislature to determine
not only what the interests of the public require, but what measures
are necessary for the protection of such interests.” Lawton v. Steele. . . .
This power, legitimately exercised, can neither be limited by
contract nor bartered away by legislation. . . .
Upon the principles above stated, we think the act in question
may be sustained as a valid exercise of the police power of the State.
The enactment does not profess to limit the hours of all workmen,
but merely those who are employed in underground mines or in the
smelting, reduction or refining of ores or metals. These employments,
when too long pursued, the legislature has judged to be detrimental
to the health of the employees, and, so long as there are reasonable
grounds for believing that this is so, its decision upon this subject
cannot be reviewed by the Federal courts.
While the general experience of mankind may justify us in
believing that men may engage in ordinary employment more than
eight hours per day without injury to their health, it does not follow
that labor for the same length of time is innocuous when carried on
beneath the surface of the earth, where the operative is deprived of
fresh air and sunlight and is frequently subjected to foul atmosphere
and a very high temperature or to the influence of noxious gases generated by the processes of refining or smelting. . . .
The legislature has also recognized the fact, which the experience
of legislators in many states has corroborated, that the proprietors of
these establishments and their operatives do not stand upon an equality, and that their interests are, to a certain extent, conflicting. . . .
In other words, the proprietors lay down the rules, and the laborers
are practically constrained to obey them. In such cases self-interest
is often an unsafe guide, and the legislature may properly interpose
its authority.
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While Allgeyer and Holden can be reconciled with each other analytically,
they indicate the considerable tension that marked the doctrine from the start.
That tension became more evident in Lochner v. New York (1905), which held
by a 5–4 vote that a maximum-hours law for bakers violated the constitutional
freedom of contract. Lochner is often
taken to symbolize the entire era—a
Lochner is presented
pp. 1334–1346.
fact that, ironically, appears to be attributable neither to the importance
of the case nor to the quality of Justice Peckham’s majority opinion, but rather
to Justice Holmes’s dissent. Justice Harlan also wrote a dissent.
It bears emphasis that Lochner was just one case among many, and the results were often difficult to reconcile with each other, depending in large part
on the particular context at issue and on the membership of the Court. Consider, for example, Muller v. Oregon (1908), decided three years after Lochner.
Muller, presented more fully at pp. 1352–1354, upheld a state statute limiting
female workers “in any mechanical establishment or factory or laundry” to ten
hours of work per day. Justice Brewer’s opinion for a unanimous Court declared:
That woman’s physical structure and the performance of maternal
functions place her at a disadvantage in the struggle for subsistence is
obvious. This is especially true when the burdens of motherhood are
upon her. Even when they are not, by abundant testimony of the medical fraternity continuance for a long time on her feet at work, repeating
this from day to day, tends to injurious effects upon the body, and as
healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object
of public interest and care in orBrandeis later became
der to preserve the strength and
the first Jewish
Supreme Court jusvigor of the race.
Muller is also notable as a landmark in Supreme Court lawyering.
Louis Brandeis was counsel for Oregon. Brandeis was probably the
leading progressive lawyer of the day.
He was also a remarkable nerd, who
routinely chose industrial reports for
summer reading. His opinions often

WORTH
NOTING

tice. When he was
nominated in 1916, he
faced fierce opposition because many members of the
legal establishment regarded him as
a dangerous radical. In fact, seven
former presidents of the American
Bar Association (including former
President Taft) described him as “not
a fit person to be a member of the
Supreme Court of the United States.”
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reflected this orientation, and so did his very long brief in the Muller case, which
was a pioneering instance of what is now often referred to as a “Brandeis brief.”
The submission was chock-full not only to references to labor statutes from
around the world, but also to sociological data—and Justice Brewer’s opinion
for the Court took note:
It may not be amiss, in the present case, before examining the constitutional question, to notice the course of legislation, as well as
expressions of opinion from other than judicial sources. In the brief
filed by Mr. Louis D. Brandeis for the defendant in error is a very
copious collection of all these matters, an epitome of which is found
in the margin.”
A footnote gathered many of
Brandeis’s references to domestic and foreign statutes limiting
women’s working hours as well as
“extracts from over ninety reports
of committees, bureaus of statistics,
commissioners of hygiene, inspectors
of factories,” before adding:

The data submitted by
Brandeis had not
been presented to the
lower courts. Was it
proper for the Court
to draw conclusions
from it? Suppose Brandeis were on
the bench instead of at the bar.
Would it have been appropriate for
him to do the same research on his
own in preparing his opinion? Would
it have been appropriate for him to
call up the inspector from Hanover to
get an opinion on the effects on
women of long working hours?
Compare Allison Orr Larsen, The
Trouble With Amicus Facts, 100 Va. L.
Rev. 1757 (2014).

FOR
DISCUSSION

Perhaps the general scope and
character of all these reports
may be summed up in what
an inspector for Hanover says:
“The reasons for the reduction of the working day to ten
hours—(a) the physical organization of women, (b) her maternal functions, (c) the rearing and
education of the children, (d) the maintenance of the home—are all
so important and so far reaching that the need for such reduction
need hardly be discussed.”

In 1913, Oregon followed up its hours-limitation success by passing a
statute limiting hours of both men and women in manufacturing establishments or mills to ten hours per day, except for emergencies, and with a proviso
that employees could work up to three extra hours per day so long as they were
paid time and a half. Once again, Brandeis was retained to represent the state
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in resisting a challenge to its statute, and he prepared a “brief ” of 900 pages.
(Under current rules, he would have been limited to 15,000 words.) But then
he was appointed to the Supreme Court, and Felix Frankfurter took the case
over from him. With Brandeis recused, the state won by a 5–3 margin. Bunting
v. Oregon 426 (1917). Justice McKenna’s opinion for the Court was a striking
example of judicial deference to the legislature:
[W]e need not cast about for reasons for the legislative judgment.
We are not required to be sure of the precise reasons for its exercise,
or be convinced of the wisdom of its exercise. It is enough for our
decision if the legislation under review was passed in the exercise of
an admitted power of government; and that it is not as complete as
it might be, not as rigid in its prohibitions as it might be, gives, perhaps, evasion too much play, is lighter in its penalties than it might
be, is no impeachment of its legality. This may be a blemish, giving
opportunity for criticism and difference in characterization, but the
constitutional validity of legislation cannot be determined by the
degree of exactness of its provisions or remedies. New policies are
usually tentative in their beginnings, advance in firmness as they
advance in acceptance. They do not at a particular moment of time
spring full—perfect in extent or means—from the legislative brain.
Time may be necessary to fashion them to precedent customs and
conditions, and as they justify themselves or otherwise they pass from
militancy to triumph or from question to repeal.
And how did the Bunting Court deal with Lochner? By ignoring it.
More generally, the Progressive Era also featured a wave of constitutional amendments. The Sixteenth authorized a federal income tax, effectively
nullifying a decision that had made one impractical. The Seventeenth made a
significant change in constitutional structure by providing that Senators should
be chosen by popular election rather than by state legislators. The Eighteenth,
the only amendment to the Constitution to be subsequently repealed (by the
Twenty-First), created a nationwide prohibition on “the manufacture, sale, or
transportation of intoxicating liquors.” And the Nineteenth, culminating a long
political struggle, guaranteed women the right to vote both in state and federal
elections. Read these Amendments.
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Six years after Bunting, the Court invalidated a minimum wage law for
women by a 5–3 vote, with Frankfurter again arguing in favor of the statute and
Brandeis again recused. Adkins v. Children’s Hospital (1923). Justice Sutherland’s
opinion for the majority relied heavily on Lochner, and after quoting a statement
from Muller on differences between men and women, said:
In view of the great—not to say revolutionary—changes which have
taken place since that utterance, in the contractual, political, and civil
status of women, culminating in the Nineteenth Amendment, it is
not unreasonable to say that these differences have now come almost,
if not quite, to the vanishing point.
Two conservative justices, Edward Sanford and Chief Justice Taft, dissented.
And so did Holmes, who wrote:
It will need more than the Nineteenth Amendment to convince me
that there are no differences between men and women, or that legislation cannot take those differences into account. I should not hesitate
to take them into account if I thought it necessary to sustain this Act.
But after Bunting v. Oregon, I had supposed that it was not necessary,
and that Lochner v. New York would be allowed a deserved repose.

2.

Federal Power Under the Commerce Clause

In 1887, Congress passed the Interstate Commerce Act, providing the
federal government’s initial extensive foray into regulation of interstate rail
transportation. In 1890, it passed the Sherman Antitrust Act, which remains
the cornerstone of federal antitrust law. Section 1 of the Act prohibits “combinations . . . in restraint of trade or commerce among the several States, or with
foreign nations.” Section 2 prohibits monopolization of “any part of the trade
or commerce among the several States, or with foreign nations.” The first great
test of the Act came in U.S. v. E.C. Knight Co. (1895). The case concerned the
Sugar Trust, a combination of sugar
manufacturing companies accused
E.C. Knight is presentof violating both sections 1 and 2.
ed at pp. 389–394.
Writing for eight members of the
Court, Chief Justice Fuller held that the Act should not be construed to reach
the alleged activities, because manufacturing was not in itself commerce, and
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because the control over manufacture only affected commerce in sugar “incidentally and indirectly.” Justice Harlan dissented.
Recall that in Gibbons v. Ogden, pp. 379–387, Marshall defined
Congressional power under the Commerce Clause in expansive
terms. But Congress did not seriously test the extent of the power
until near the end of the nineteenth century. Instead, Commerce
Clause doctrine focused on the extent to which the Clause limited
state power. Most often, the Supreme Court treated the Clause as setting up mutually
exclusive spheres of power: To hold that a state could legislate in a given manner
necessarily implied that the law was not a regulation of interstate commerce within
the meaning of the Clause. For this doctrine to achieve politically tolerable results, it
had to be based on a relatively narrow conception of commerce.

While E.C. Knight took a highly constrained view of federal commerce
power, the Court sometimes adopted doctrines permitting federal regulations
effectively to target in-state activity. In Champion v. Ames (The Lottery Case)
(1903), Justice Harlan wrote for a Court that voted 5–4 to uphold a federal
statute that prohibited interstate shipment of lottery tickets. While the dissenters thought that lottery tickets were
not articles of commerce, the majority
Champion is presentheld that Congress could in effect
ed at pp. 401–407.
stand astride state lines and determine what articles were permitted to pass. In Houston, East & West Texas
Railway Co. v. United States (The Shreveport Rate Case) (1914), the Court held
that the Interstate Commerce Commission could determine freight rates
Shreveport is presentfor an intrastate railroad route as part
ed at pp. 395–398.
of a larger effort to regulate the interstate trade. And in Stafford v. Wallace (1922), the Court built on its decision
in Swift & Co. v. United States (1905) to held that Congress could authorize
the Secretary of Agriculture to regulate the nation’s stockyards. Even
Stafford is presented
though the regulated activity was loat pp. 398–401.
cal when taken in isolation, the
Court concluded that stockyards functioned as a “throat” in a continuous “stream
of commerce” and therefore susceptible to federal regulation.
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That said, the categorical line advanced by E.C. Knight still retained force.
In Hammer v. Dagenhart (1918), the Court struck down the federal Child Labor Act of 1916. Relying on the logic
of Champion, Congress had sought
Hammer is presented
to suppress exploitative labor pracat pp. 407–413.
tices by banning the shipment in
interstate commerce of any goods that had been produced with child labor. In
a 5–4 decision that remained a political hot point for two decades, the Court
struck down the statute as in effect an improper regulation of local
production.
A postscript to Hammer is noteworthy. Congress responded by passing
the Child Labor Tax Act of 1919, which imposed an excise tax of 10% on the
profits of any company that knowingly engaged in conduct prohibited by the
statute that Hammer had invalidated. In Bailey v. Drexel Furniture Co. (1922),
the Supreme Court held the new
statute invalid as well; although in
Bailey is presented at
form the new law was styled as a tax,
pp. 481–484.
the majority regarded it as really a
penalty for violations of a regulatory requirement. Justice Clarke dissented
without opinion, a practice that was fairly common in those days; the other
Hammer dissenters joined Taft’s opinion.
The economic crisis of the 1930s would force the Court to consider how
doctrines governing federal power should be applied to Congressional legislation of unprecedented reach. Before we proceed further, however, read the 20th
and 21st amendments to the Constitution—both adopted in 1933.

I.

Crisis and Transformation in the New Deal Era
In the last section, we saw how the doctrinal areas of substantive
due process (as it is now called) and the Interstate Commerce
Clause became contested ground during the first decades of the
twentieth century. Contest turned into crisis in the 1930s, as
Congress and state legislatures responded aggressively to the
Great Depression, and their enactments came under scrutiny of the Supreme Court.
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In the spring of 1930, just as the nation was descending into the Depression, Prof. Felix Frankfurter summarized the prior decade of constitutional
adjudication:
Since 1920, the Court has invalidated more legislation than in fifty
years preceding. Views that were antiquated twenty-five years ago
have been resurrected in decisions nullifying minimum-wage laws
for women in industry, a standard-weight-bread law to protect buyers from short weights and honest bakers from unfair competition, a
law fixing the resale price of theater tickets by ticket scalpers in New
York, laws controlling exploitation of the unemployed by employment
agencies and many tax laws. . . . Merely as a matter of arithmetic,
this is an impressive mortality rate.
In that same year, President Herbert Hoover named two moderate justices
who moved the Court substantially to the left of where it had been. Charles Evans Hughes had been one of the leading figures of the Progressive Era, serving
as Governor of New York, Associate Justice of the Supreme Court, and Secretary
of State before returning to private practice. Perhaps surprisingly, his nomination as Chief Justice generated substantial opposition in the Senate, among
those who focused more on his recent career as a corporate lawyer rather than
on his distinguished record of public service. To fill another vacancy, Hoover
first nominated John J. Parker, Jr., of North Carolina, a judge of the United
States Court of Appeals for the Fourth Circuit. But the Senate rejected him,
largely because of resistance from unions and the National Association for the
Advancement of the Colored People, based on statements he had made that
seemed hostile to their interests. It is an open question whether Parker would
have served those interests better than Hoover’s second nominee for the position, Owen J. Roberts. Roberts was a capable lawyer from Philadelphia who
had achieved some renown as counsel to a committee investigating the Teapot
Dome scandal. The Senate confirmed his nomination smoothly, on the assumption that he was a progressive. He was indeed more progressive than Sanford,
but he came to the Court without a clearly defined judicial philosophy.
Four members of the Court—James McReynolds, Willis Van Devanter,
George Sutherland, and Pierce Butler—were markedly conservative, meaning that in contested cases they would usually vote to invalidate exercises of
governmental power. Three members—Holmes, Brandeis, and Harlan Fiske
Stone—were progressive, or liberal, meaning that they were more likely to vote
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to permit such exercises of power. In January 1932, Hughes, with great reluctance, told Holmes, who had turned 90 ten months before, that it was time to
retire. Holmes did so immediately, and Hoover replaced him with the nation’s
most celebrated state court judge, Benjamin N. Cardozo. Cardozo turned out
to be a liberal justice, and so the change did not alter the ideological balance of
the Court. Hughes and Roberts were moderates, meaning that if both of them
joined the liberals they would form a majority, but the conservatives would
prevail if either of them joined that side. In most contexts, Roberts was more
likely to join the conservatives.

1.

State Power and Individual Liberties

The impact of the new Justices soon became apparent. See, e.g., O’Gorman
& Young, Inc. v. Hartford Fire Insurance Co. (1931) (upholding, 5–4, a New Jersey law regulating the commissions paid by fire insurers to their agents). But
see, e.g., New State Ice Co. v. Liebmann (1932) (invalidating, 6–2, an Oklahoma
statute that had the effect of creating local monopolies by forbidding any person to manufacture or distribute ice without satisfying a licensing commission
of the need for additional supply). We present here two important cases from
1934, one because it contains classic discussions of how the Constitution should
be interpreted, especially in times of distress, and the other because it signaled
a major shift in the Court’s approach to determining the constitutionality of
economic regulations.

Home Building & Loan Association v. Blaisdell
Supreme Court of the United States, 1934.
290 U.S. 398.

Mr. Chief Justice Hughes delivered the opinion of the Court.

SUMM ARY OF THE FACTS
In April 1933, Minnesota passed a Mortgage Moratorium Law to relieve the
state’s hard-pressed farmers and homeowners. For the duration of the emergency, but in no event past May 1935, this statute authorized state courts
to postpone foreclosures and to extend redemption periods. The Blaisdells
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applied for and got relief under the statute, allowing them to hold onto their
property, which was their home with additional rooms that they rented out; they
alleged that the amount owed on their mortgage, which they could not pay,
was much less than the reasonable value of the property. Their property had
been foreclosed and sold to the Building & Loan Association, the mortgagee,
but the trial court extended the period in which they could redeem it from one
year to three, so long as they made prescribed monthly payments. The Building
& Loan claimed that the law violated the obligation-of-contracts clause of Art.
I, § 10, of the Constitution.

. . . In determining whether the provision for this temporary and conditional relief exceeds the power of the State by reason of the clause in the Federal
Constitution prohibiting impairment of the obligations of contracts, we must
consider the relation of emergency to constitutional power, the historical setting of the contract clause, the development of the jurisprudence of this Court
in the construction of that clause, and the principles of construction which we
may consider to be established.
Emergency does not create power. Emergency does not increase granted
power or remove or diminish the restrictions imposed upon power granted or
reserved. The Constitution was adopted in a period of grave emergency. Its
grants of power to the Federal Government and its limitations of the power of
the States were determined in the light of emergency, and they are not altered
by emergency. What power was thus granted and what limitations were thus
imposed are questions which have always been, and always will be, the subject
of close examination under our constitutional system.
While emergency does not create power, emergency may furnish the occasion for the exercise of power. “Although an emergency may not call into life
a power which has never lived, nevertheless emergency may afford a reason
for the exertion of a living power already enjoyed.” Wilson v. New (1917). The
constitutional question presented in the light of an emergency is whether the
power possessed embraces the particular exercise of it in response to particular
conditions. Thus, the war power of the Federal Government is not created by
the emergency of war, but it is a power given to meet that emergency. It is a
power to wage war successfully, and thus it permits the harnessing of the entire
energies of the people in a supreme co-operative effort to preserve the nation.
But even the war power does not remove constitutional limitations safeguarding essential liberties. [Here, the Court cited Milligan among other decisions.]
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When the provisions of the Constitution, in grant or restriction, are specific, so particularized as not to admit of construction, no question is presented.
Thus, emergency would not permit a State to have more than two Senators in
the Congress, or permit the election of President by a general popular vote
without regard to the number of electors to which the States are respectively
entitled, or permit the States to “coin money” or to “make anything but gold
and silver coin a tender in payment of debts.” But, where constitutional grants
and limitations of power are set forth in general clauses, which afford a broad
outline, the process of construction is essential to fill in the details. That is true
of the contract clause. The necessity of construction is not obviated by the fact
that the contract clause is associated in the same section with other and more
specific prohibitions. Even the grouping of subjects in the same clause may not
require the same application to each of the subjects, regardless of differences
in their nature. . . .
To ascertain the scope of the constitutional prohibition, we examine the
course of judicial decisions in its application. . . . The inescapable problems of
construction have been: What is a contract? What are the obligations of contracts? What constitutes impairment of these obligations? What residuum of
power is there still in the States, in relation to the operation of contracts, to
protect the vital interests of the community? . . .
Not only is the constitutional provision qualified by the measure of control
which the State retains over remedial processes, but the State also continues
to possess authority to safeguard the vital interests of its people. . . . Not only
are existing laws read into contracts in order to fix obligations as between the
parties, but the reservation of essential attributes of sovereign power is also read
into contracts as a postulate of the legal order. The policy of protecting contracts
against impairment presupposes the maintenance of a government by virtue
of which contractual relations are worth while—a government which retains
adequate authority to secure the peace and good order of society. This principle
of harmonizing the constitutional prohibition with the necessary residuum of
state power has had progressive recognition in the decisions of this Court. . . .
The question is not whether the legislative action affects contracts incidentally, or directly or indirectly, but whether the legislation is addressed to a
legitimate end and the measures taken are reasonable and appropriate to that
end. Another argument, which comes more closely to the point, is that the
state power may be addressed directly to the prevention of the enforcement of
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contracts only when these are of a sort which the Legislature in its discretion
may denounce as being in themselves hostile to public morals, or public health,
safety, or welfare, or where the prohibition is merely of injurious practices; that
interference with the enforcement of other and valid contracts according to
appropriate legal procedure, although the interference is temporary and for a
public purpose, is not permissible. This is but to contend that in the latter case
the end is not legitimate in the view that it cannot be reconciled with a fair
interpretation of the constitutional provision.
Undoubtedly, whatever is reserved of state power must be consistent with
the fair intent of the constitutional limitation of that power. The reserved power
cannot be construed so as to destroy the limitation, nor is the limitation to be
construed to destroy the reserved power in its essential aspects. They must be
construed in harmony with each other. This principle precludes a construction
which would permit the State to adopt as its policy the repudiation of debts
or the destruction of contracts or the denial of means to enforce them. But it
does not follow that conditions may not arise in which a temporary restraint
of enforcement may be consistent with the spirit and purpose of the constitutional provision and thus be found to be within the range of the reserved
power of the State to protect the vital interests of the community. It cannot
be maintained that the constitutional prohibition should be so construed as to
prevent limited and temporary interpositions with respect to the enforcement
of contracts if made necessary by a great public calamity such as fire, flood, or
earthquake. The reservation of state power appropriate to such extraordinary
conditions may be deemed to be as much a part of all contracts as is the reservation of state power to protect the public interest in the other situations to
which we have referred. And, if state power exists to give temporary relief from
the enforcement of contracts in the presence of disasters due to physical causes
such as fire, flood, or earthquake, that power cannot be said to be nonexistent
when the urgent public need demanding such relief is produced by other and
economic causes. . . .
It is manifest from this review of our decisions that there has been a
growing appreciation of public needs and of the necessity of finding ground
for a rational compromise between individual rights and public welfare. The
settlement and consequent contraction of the public domain, the pressure of a
constantly increasing density of population, the interrelation of the activities
of our people and the complexity of our economic interests, have inevitably led
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to an increased use of the organization of society in order to protect the very
bases of individual opportunity. Where, in earlier days, it was thought that
only the concerns of individuals or of classes were involved, and that those
of the State itself were touched only remotely, it has later been found that the
fundamental interests of the State are directly affected; and that the question
is no longer merely that of one party to a contract as against another, but of
the use of reasonable means to safeguard the economic structure upon which
the good of all depends.
It is no answer to say that this public need was not apprehended a century
ago, or to insist that what the provision of the Constitution meant to the vision of that day it must mean to the vision of our time. If by the statement that
what the Constitution meant at the time of its adoption it means to-day, it is
intended to say that the great clauses of the Constitution must be confined to
the interpretation which the framers, with the conditions and outlook of their
time, would have placed upon them, the statement carries its own refutation.
It was to guard against such a narrow conception that Chief Justice Marshall
uttered the memorable warning: “We must never forget, that it is a constitution
we are expounding” (McCulloch); “a constitution intended to endure for ages to
come, and, consequently, to be adapted to the various crises of human affairs.”
When we are dealing with the words of the Constitution, said this Court in
Missouri v. Holland (1920), ‘we must realize that they have called into life a
being the development of which could not have been foreseen completely by
the most gifted of its begetters. . . . The case before us must be considered in
the light of our whole experience and not merely in that of what was said a
hundred years ago.’
Nor is it helpful to attempt to draw a fine distinction between the intended
meaning of the words of the Constitution and their intended application. . . .
With a growing recognition of public needs and the relation of individual right
to public security, the court has sought to prevent the perversion of the clause
through its use as an instrument to throttle the capacity of the States to protect their fundamental interests. This development is a growth from the seeds
which the fathers planted. . . . The principle of this development is, as we have
seen, that the reservation of the reasonable exercise of the protective power of
the State is read into all contracts. . . .
Applying the criteria established by our decisions, we conclude:

199

200

Doctrine and Practice Series: Constitutional Law

1. An emergency existed in Minnesota which furnished a proper occasion for the exercise of the reserved power of the State to protect the vital
interests of the community. . . .
2. The legislation was addressed to a legitimate end; that is, the legislation was not for the mere advantage of particular individuals but for the
protection of a basic interest of society.
3. In view of the nature of the contracts in question—mortgages of
unquestionable validity—the relief afforded and justified by the emergency, in
order not to contravene the constitutional provision, could only be of a character appropriate to that emergency, and could be granted only upon reasonable
conditions.
4. The conditions upon which the period of redemption is extended do
not appear to be unreasonable. . . . As already noted, the integrity of the mortgage indebtedness is not impaired; interest continues to run; the validity of the
sale and the right of a mortgagee-purchaser to title or to obtain a deficiency
judgment, if the mortgagor fails to redeem within the extended period, are
maintained; and the conditions of redemption, if redemption there be, stand
as they were under the prior law. The mortgagor during the extended period is
not ousted from possession, but he must pay the rental value of the premises as
ascertained in judicial proceedings and this amount is applied to the carrying of
the property and to interest upon the indebtedness. The mortgagee-purchaser
during the time that he cannot obtain possession thus is not left without compensation for the withholding of possession.
Also important is the fact that mortgagees, as is shown by official reports
of which we may take notice, are predominantly corporations, such as insurance companies, banks, and investment and mortgage companies. These, and
such individual mortgagees as are small investors, are not seeking homes or
the opportunity to engage in farming. Their chief concern is the reasonable
protection of their investment security. It does not matter that there are, or
may be, individual cases of another aspect. The Legislature was entitled to
deal with the general or typical situation. The relief afforded by the statute has
regard to the interest of mortgagees as well as to the interest of mortgagors.
The legislation seeks to prevent the impending ruin of both by a considerate
measure of relief. . . .
5. The legislation is temporary in operation. It is limited to the exigency which called it forth. While the postponement of the period of redemption
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from the foreclosure sale is to May 1, 1935, that period may be reduced by the
order of the court under the statute, in case of a change in circumstances, and
the operation of the statute itself could not validly outlast the emergency or be
so extended as virtually to destroy the contracts.
We are of the opinion that the Minnesota statute as here applied does
not violate the contract clause of the Federal Constitution. Whether the legislation is wise or unwise as a matter of policy is a question with which we are
not concerned.
What has been said on that point is also applicable to the contention presented under the due process clause. Nor do we think that the statute denies
to the appellant the equal protection of the laws. The classification which the
statute makes cannot be said to be an arbitrary one. The judgment of the Supreme Court of Minnesota is affirmed. . . .
Mr. Justice Sutherland, dissenting.
Few questions of greater moment than that just decided have been submitted for judicial inquiry during this generation. He simply closes his eyes to
the necessary implications of the decision who fails to see in it the potentiality
of future gradual but ever-advancing encroachments upon the sanctity of private and public contracts. . . .
A provision of the Constitution, it is hardly necessary to say, does not admit of two distinctly opposite interpretations. It does not mean one thing at one
time and an entirely different thing at another time. If the contract impairment
clause, when framed and adopted, meant that the terms of a contract for the
payment of money could not be altered in invitum [by force of law, irrespective
of consent] by a state statute enacted for the relief of hardly pressed debtors to
the end and with the effect of postponing payment or enforcement during and
because of an economic or financial emergency, it is but to state the obvious to
say that it means the same now. This view, at once so rational in its application
to the written word, and so necessary to the stability of constitutional principles, though from time to time challenged, has never, unless recently, been put
within the realm of doubt by the decisions of this court. . . .
Chief Justice Taney, in Scott v. Sandford, said that, while the Constitution
remains unaltered, it must be construed now as it was understood at the time
of its adoption; that it is not only the same in words but the same in meaning,
“and as long as it continues to exist in its present form, it speaks not only in
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the same words, but with the same meaning and intent with which it spoke
when it came from the hands of its framers, and was voted on and adopted by
the people of the United States. Any other rule of construction would abrogate
the judicial character of this court, and make it the mere reflex of the popular
opinion or passion of the day.” . . .
The provisions of the Federal Constitution, undoubtedly, are pliable in the
sense that in appropriate cases they have the capacity of bringing within their
grasp every new condition which falls within their meaning.1 But, their meaning is changeless; it is only their application which is extensible. Constitutional
grants of power and restrictions upon the exercise of power are not flexible as the
doctrines of the common law are flexible. These doctrines, upon the principles
of the common law itself, modify or abrogate themselves whenever they are or
whenever they become plainly unsuited to different or changed conditions. . . .
The whole aim of construction, as applied to a provision of the Constitution, is to discover the meaning, to ascertain and give effect to the intent of its
framers and the people who adopted it. The necessities which gave rise to the
provision, the controversies which preceded, as well as the conflicts of opinion
which were settled by its adoption, are matters to be considered to enable us to
arrive at a correct result. The history of the times, the state of things existing
when the provision was framed and adopted should be looked to in order to
ascertain the mischief and the remedy. As nearly as possible we should place
ourselves in the condition of those who framed and adopted it. And, if the
meaning be at all doubtful, the doubt should be resolved, wherever reasonably
possible to do so, in a way to forward the evident purpose with which the provision was adopted.
An application of these principles to the question under review removes
any doubt, if otherwise there would be any, that the contract impairment clause
denies to the several states the power to mitigate hard consequences resulting
to debtors from financial or economic exigencies by an impairment of the obligation of contracts of indebtedness. A candid consideration of the history and
circumstances which led up to and accompanied the framing and adoption of
this clause will demonstrate conclusively that it was framed and adopted with
1
In such cases it is no more necessary to modify constitutional rules to govern new conditions than it is to
create new words to describe them. The commerce clause is a good example. When that was adopted, its application was necessarily confined to the regulation of the primitive methods of transportation then employed; but
railroads, automobiles, and aircraft automatically were brought within the scope and subject to the terms of the
commerce clause the moment these new means of transportation came into existence, just as they were at once
brought within the meaning of the word “carrier,” as defined by the dictionaries.
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the specific and studied purpose of preventing legislation designed to relieve
debtors especially in time of financial distress. Indeed, it is not probable that any
other purpose was definitely in the
minds of those who composed the
Justice Sutherland’s
framers’ convention or the ratifying
opinion here includes
state conventions which followed,
a long historical disWORTH
although the restriction has been
NOTING cussion, which you
may assume is pergiven a wider application . . . .
suasive as to the intent of the

Framers.
If it be possible by resort to the
testimony of history to put any question of constitutional intent beyond the domain of uncertainty, the foregoing
leaves no reasonable ground upon which to base a denial that the clause of the
Constitution now under consideration was meant to foreclose state action impairing the obligation of contracts primarily and especially in respect of such
action aimed at giving relief to debtors in time of emergency. And, if further
proof be required to strengthen what already is inexpugnable, such proof will
be found in the previous decisions of this court. . . .

. . . The present exigency is
nothing new. From the beginning
of our existence as a nation, periods
WORTH
of depression, of industrial failure, of
NOTING
financial distress, of unpaid and unpayable indebtedness, have alternated with years of plenty. The vital lesson that
expenditure beyond income begets poverty, that public or private extravagance,
financed by promises to pay, either must end in complete or partial repudiation
or the promises be fulfilled by self-denial and painful effort, though constantly taught by bitter experience, seems never to be learned; and the attempt by
legislative devices to shift the misfortune of the debtor to the shoulders of the
creditor without coming into conflict with the contract impairment clause has
been persistent and oft-repeated.
Here, Justice
Sutherland
discussed precedent
at considerable length.

The defense of the Minnesota law is made upon grounds which were discountenanced by the makers of the Constitution and have many times been
rejected by this Court. That defense should not now succeed because it constitutes an effort to overthrow the constitutional provision by an appeal to facts
and circumstances identical with those which brought it into existence. With
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due regard for the processes of logical thinking, it legitimately cannot be urged
that conditions which produced the rule may now be invoked to destroy it. . . .
The Minnesota statute either impairs the obligation of contracts or it
does not. If it does not, the occasion to which it relates becomes immaterial,
since then the passage of the statute is the exercise of a normal, unrestricted,
state power and requires no special occasion to render it effective. If it does,
the emergency no more furnishes a proper occasion for its exercise than if the
emergency were nonexistent. And so, while, in form, the suggested distinction
seems to put us forward in a straight line, in reality it simply carries us back in
a circle, like bewildered travelers lost in a wood, to the point where we parted
company with the view of the state court.
If what has now been said is sound, as I think it is, we come to what really is the vital question in the case: Does the Minnesota statute constitute an
impairment of the obligation of the contract now under review?
In answering that question, we must first of all distinguish the present
legislation from those statutes which, although interfering in some degree
with the terms of contracts, or having the effect of entirely destroying them,
have nevertheless been sustained as not impairing the obligation of contracts
in the constitutional sense. Among these statutes are such as affect the remedy merely. . . .
It is quite true also that “the reservation of essential attributes of sovereign
power is also read into contracts”; and that the Legislature cannot “bargain
away the public health or the public morals.” General statutes to put an end to
lotteries, the sale or manufacture of intoxicating liquors, the maintenance of
nuisances, to protect the public safety, etc., although they have the indirect effect of absolutely destroying private contracts previously made in contemplation
of a continuance of the state of affairs then in existence but subsequently prohibited, have been uniformly upheld as not violating the contract impairment
clause. The distinction between legislation of that character and the Minnesota
statute, however, is readily observable. It may be demonstrated by an example.
A, engaged in the business of manufacturing intoxicating liquor within a state,
makes a contract, we will suppose, with B to manufacture and deliver at a stipulated price and at some date in the future a quantity of whisky. Before the day
arrives for the performance of the contract, the state passes a law prohibiting
the manufacture and sale of intoxicating liquor. The contract immediately falls
because its performance has ceased to be lawful. . . .
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By such legislation the obligation is not impaired in the constitutional
sense. The contract is frustrated—it disappears in virtue of an implied condition
to that effect read into the contract itself. [Here, by contrast, this] contract was
lawful when made; and it has never been anything else. What the Legislature
has done is to pass a statute which does not have the effect of frustrating the
contract by rendering its performance unlawful, but one which, at the election
of one of the parties, postpones for a time the effective enforcement of the contractual obligation, notwithstanding the obligation, under the exact terms of
the contract, remains lawful and possible of performance after the passage of
the statute as it was before. . . .
We come back, then, directly, to the question of impairment. As to that,
the conclusion reached by the court here seems to be that the relief afforded by
the statute does not contravene the constitutional provision because it is of a
character appropriate to the emergency and allowed upon what are said to be
reasonable conditions. . . .
[W]hether the statute operated directly upon the contract or indirectly by
modifying the remedy, its effect was to extend the period of redemption absolutely for a period of sixteen days, and conditionally for a period of two years.
That this brought about a substantial change in the terms of the contract reasonably cannot be denied. [And however reasonable the] contingencies may be, the
statute denies appellant for a period of two years the ownership and possession
of the property—an asset which, in any event, is of substantial character, and
which possibly may turn out to be of great value. The statute, therefore, is not
merely a modification of the remedy; it effects a material and injurious change
in the obligation. The legally enforceable right of the creditor when the statute
was passed was, at once upon default of redemption, to become the fee-simple
owner of the property. . . .
A statute which materially delays enforcement of the mortgagee’s contractual right of ownership and possession does not modify the remedy merely; it
destroys, for the period of delay, all remedy so far as the enforcement of that
right is concerned. The phrase “obligation of a contract” in the constitutional
sense imports a legal duty to perform the specified obligation of that contract,
not to substitute and perform, against the will of one of the parties, a different,
albeit equally valuable, obligation. And a state, under the contract impairment
clause, has no more power to accomplish such a substitution than has one of
the parties to the contract against the will of the other. . . .
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I quite agree with the opinion of the Court that whether the legislation
under review is wise or unwise is a matter with which we have nothing to do.
Whether it is likely to work well or work ill presents a question entirely irrelevant to the issue. The only legitimate inquiry we can make is whether it is
constitutional. If it is not, its virtues, if it have any, cannot save it; if it is, its
faults cannot be invoked to accomplish its destruction. If the provisions of the
Constitution be not upheld when they pinch as well as when they comfort,
they may as well be abandoned. Being unable to reach any other conclusion
than that the Minnesota statute infringes the constitutional restriction under
review, I have no choice but to say so.
I am authorized to say that Mr. Justice Van Devanter, Mr. Justice
McReynolds, and Mr. Justice Butler concur in this opinion.

WORTH
NOTING

“My dear Sutherland,” wrote Brandeis on the proofs of Sutherland’s
dissent. “This is one of the great opinions in American constitutional
law. Regretfully, I adhere to my error.” Was Brandeis’s assessment of
the opinion correct? Was he right to adhere to his “error”?

Nebbia v. New York
Supreme Court of the United States, 1934.
291 U.S. 502.

Mr. Justice Roberts delivered the opinion of the Court.
The Legislature of New York established by chapter 158 of the Laws of
1933, a Milk Control Board with power, among other things to “fix minimum
and maximum . . . retail prices to be charged by . . . stores to consumers for
consumption off the premises where sold.” The Board fixed nine cents as the
price to be charged by a store for a quart of milk. Nebbia, the proprietor of a
grocery store in Rochester, sold two quarts and a 5-cent loaf of bread for 18
cents; and was convicted for violating the Board’s order. At his trial he asserted the statute and order contravene the equal protection clause and the due
process clause of the Fourteenth Amendment, and renewed the contention in
successive appeals to the county court and Court of Appeals. Both overruled
his claim and affirmed the conviction.
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The question for decision is whether the Federal Constitution prohibits a
state from so fixing the selling price of milk. We first inquire as to the occasion
for the legislation and its history.
During 1932 the prices received by farmers for milk were much below
the cost of production. The decline in prices during 1931 and 1932 was much
greater than that of prices generally. The situation of the families of dairy producers had become desperate and called for state aid similar to that afforded
the unemployed, if conditions should not improve. . . .
[A joint legislative committee was created to investigate the milk industry and conducted an extensive inquiry, culminating in a lengthy and detailed
report.] The conscientious effort and thoroughness exhibited by the report lend
weight to the committee’s conclusions.
In part those conclusions are:
1.

Milk is an essential item of diet. It cannot long be stored. . . .
Failure of producers to receive a reasonable return for their labor
and investment over an extended period threaten a relaxation
of vigilance against contamination.

2.

The production and distribution of milk is a paramount industry
of the state, and largely affects the health and prosperity of its
people. Dairying yields fully one-half of the total income from
all farm products. . . . Curtailment or destruction of the dairy
industry would cause a serious economic loss to the people of
the state.

3.

In addition to the general price decline, other causes for the low
price of milk include a periodic increase in the number of cows
and in milk production, the prevalence of unfair and destructive
trade practices in the distribution of milk, leading to a demoralization of prices in the metropolitan area and other markets,
and the failure of transportation and distribution charges to be
reduced in proportion to the reduction in retail prices for milk
and cream. . . .

The Legislature adopted chapter 158 as a method of correcting the evils, which
the report of the committee showed could not be expected to right themselves
through the ordinary play of the forces of supply and demand, owing to the
peculiar and uncontrollable factors affecting the industry. . . .
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[The] question is whether, in the light of the conditions disclosed, the enforcement of [the act] denied the appellant the due process secured to him by
the Fourteenth Amendment. . . .
Under our form of government the use of property and the making of
contracts are normally matters of private and not of public concern. The general rule is that both shall be free of governmental interference. But neither
property rights, e.g., Munn v. Illinois (1877), nor contract rights, e.g., Allgeyer v.
Louisiana (1897), are absolute; for government cannot exist if the citizen may
at will use his property to the detriment of his fellows, or exercise his freedom
of contract to work them harm. Equally fundamental with the private right is
that of the public to regulate it in the common interest. . . .
Thus has this court from the early days affirmed that the power to promote
the general welfare is inherent in government. Touching the matters committed to it by the Constitution the United States possesses the power, as do the
states in their sovereign capacity touching all subjects jurisdiction of which is
not surrendered to the federal government, as shown by the quotations above
given. These correlative rights, that of the citizen to exercise exclusive dominion
over property and freely to contract about his affairs, and that of the state to
regulate the use of property and the conduct of business, are always in collision.
No exercise of the private right can be imagined which will not in some respect,
however slight, affect the public; no exercise of the legislative prerogative to
regulate the conduct of the citizen which will not to some extent abridge his
liberty or affect his property. But subject only to constitutional restraint the
private right must yield to the public need.
The Fifth Amendment, in the field of federal activity, and the Fourteenth,
as respects state action, do not prohibit governmental regulation for the public
welfare. They merely condition the exertion of the admitted power, by securing
that the end shall be accomplished by methods consistent with due process.
And the guaranty of due process, as has often been held, demands only that
the law shall not be unreasonable, arbitrary, or capricious, and that the means
selected shall have a real and substantial relation to the object sought to be
attained. It results that a regulation valid for one sort of business, or in given
circumstances, may be invalid for another sort, or for the same business under
other circumstances, because the reasonableness of each regulation depends
upon the relevant facts.
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The reports of our decisions abound with cases in which the citizen, individual or corporate, has vainly invoked the Fourteenth Amendment in resistance
to necessary and appropriate exertion of the police power.
The court has repeatedly sustained curtailment of enjoyment of private
property, in the public interest. The owner’s rights may be subordinated to the
needs of other private owners whose pursuits are vital to the paramount interests
of the community. The state may control the use of property in various ways;
may prohibit advertising bill boards except of a prescribed size and location, or
their use for certain kinds of advertising; may in certain circumstances authorize encroachments by party walls in cities; may fix the height of buildings, the
character of materials, and methods of construction, the adjoining area which
must be left open, and may exclude from residential sections offensive trades,
industries and structures likely injuriously to affect the public health or safety;
or may establish zones within which certain types of buildings or businesses
are permitted and others excluded. . . . [Citations omitted.]
Laws passed for the suppression of immorality, in the interest of health,
to secure fair trade practices, and to safeguard the interests of depositors in
banks, have been found consistent with due process.24 These measures not only
affected the use of private property, but also interfered with the right of private
contract. Other instances are numerous where valid regulation has restricted
the right of contract, while less directly affecting property rights.25
The Constitution does not guarantee the unrestricted privilege to engage
in a business or to conduct it as one pleases. Certain kinds of business may be
prohibited;26 and the right to conduct a business, or to pursue a calling, may
24
[See, e.g., a string of cases] [f]orbidding transmission of lottery tickets; transportation of prize fight films;
the shipment of adulterated food; transportation of women for immoral purposes; transportation of intoxicating liquor; requiring the public weighing of grain; regulating the size and weight of loaves of bread; regulating
the size and character of packages in which goods are sold; regulating sales in bulk of a stock in trade; sales of
stocks and bonds; requiring fluid milk offered for sale to be tuberculin tested; regulating sales of grain by actual
weight, and abrogating exchange rules to the contrary; subjecting state banks to assessments for a state depositors’ guarantee fund.
25
[See, e.g., a string of cases] [p]rescribing hours of labor in particular occupations; prohibiting child labor;
forbidding night work by women; reducing hours of labor for women; fixing the time for payment of seamen’s
wages; of wages of railroad employees; regulating the redemption of store orders issued for wages; regulating
the assignment of wages; requiring payment for coal mined on a fixed basis other than that usually practiced;
establishing a system of compulsory workmen’s compensation.
26
[See, e.g., a string of cases prohibiting] [s]ales of stock or grain on margin; the conduct of pool and billiard
rooms by aliens; the conduct of billiard and pool rooms by anyone; the sale of liquor; the business of soliciting
claims by one not an attorney; manufacture or sale of oleomargarine; hawking and peddling of drugs or medicines; forbidding any other than a corporation to engage in the business of receiving deposits, or any other than
corporations to do a banking business.

209

Doctrine and Practice Series: Constitutional Law

210

be conditioned.27 Regulation of a business to prevent waste of the state’s resources may be justified. And statutes prescribing the terms upon which those
conducting certain businesses may contract, or imposing terms if they do enter
into agreements, are within the state’s competency.29 . . .
The milk industry in New York has been the subject of long-standing and
drastic regulation in the public interest. The legislative investigation of 1932
was persuasive of the fact that for this and other reasons unrestricted competition aggravated existing evils and the normal law of supply and demand was
insufficient to correct maladjustments detrimental to the community. . . . In
the light of the facts the order appears not to be unreasonable or arbitrary, or
without relation to the purpose to prevent ruthless competition from destroying
the wholesale price structure on which the farmer depends for his livelihood,
and the community for an assured supply of milk.
But we are told that because the law essays to control prices it denies due
process. Notwithstanding the admitted power to correct existing economic ills
by appropriate regulation of business . . . the appellant urges that . . . the public control of rates or prices is per se unreasonable and unconstitutional, save as
applied to businesses affected with a public interest. [He further claims] that
a business so affected is one in which property is devoted to an enterprise of a
sort which the public itself might appropriately undertake, or one whose owner
relies on a public grant or franchise for the right to conduct the business, or in
which he is bound to serve all who apply; in short, such as is commonly called
a public utility; or a business in its nature a monopoly. The milk industry, it is
said, possesses none of these characteristics, and, therefore, not being affected
with a public interest, its charges may not be controlled by the state. . . .
The true interpretation of [our prior precedents] is claimed to be that only
property voluntarily devoted to a known public use is subject to regulation as
to rates. But obviously [the business owners in those earlier cases] had not voluntarily dedicated their business to a public use. They intended only to conduct
it as private citizens, and they insisted that they had done nothing which gave
the public an interest in their transactions or conferred any right of regulation.
[See, e.g., a string of cases regulating] [p]hysicians; dentists; employment agencies; public weighers of grain;
real estate brokers; insurance agents; insurance companies; the sale of cigarettes; the sale of spectacles; private
detectives; grain brokers; business of renting automobiles to be used by the renter upon the public streets.
27

[See, e.g., a string of cases regulating] [c]ontracts of carriage; agreements substituting relief or insurance
payments for actions for negligence; affecting contracts of insurance; contracts for sale of real estate; contracts
for sale of farm machinery; bonds for performance of building contracts.
29
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The statement that one has dedicated his property to a public use is, therefore,
merely another way of saying that if one embarks in a business which public
interest demands shall be regulated, he must know regulation will ensue. . . .
It is clear that there is no closed class or category of businesses affected with
a public interest, and the function of courts in the application of the Fifth and
Fourteenth Amendments is to determine in each case whether circumstances
vindicate the challenged regulation as a reasonable exertion of governmental
authority or condemn it as arbitrary or discriminatory. The phrase “affected
with a public interest” can, in the nature of things, mean no more than that an
industry, for adequate reason, is subject to control for the public good. In several
of the decisions of this court wherein the expressions “affected with a public
interest,” and “clothed with a public use,” have been brought forward . . . , it has
been admitted that they are not susceptible of definition and form an unsatisfactory test of the constitutionality of legislation directed at business practices
or prices. These decisions must rest, finally, upon the basis that the requirements
of due process were not met because the laws were found arbitrary in their operation and effect. But there can be no doubt that upon proper occasion and
by appropriate measures the state may regulate a business in any of its aspects,
including the prices to be charged for the products or commodities it sells. . . .
So far as the requirement of due process is concerned, and in the absence of
other constitutional restriction, a state is free to adopt whatever economic policy
may reasonably be deemed to promote public welfare, and to enforce that policy
by legislation adapted to its purpose. The courts are without authority either
to declare such policy, or, when it is declared by the legislature, to override it.
If the laws passed are seen to have a reasonable relation to a proper legislative
purpose, and are neither arbitrary nor discriminatory, the requirements of due
process are satisfied. . . . Times without number we have said that the Legislature is primarily the judge of the necessity of such an enactment, that every
possible presumption is in favor of its validity, and that though the court may
hold views inconsistent with the wisdom of the law, it may not be annulled
unless palpably in excess of legislative power. . . .
The Constitution does not secure to any one liberty to conduct his business in such fashion as to inflict injury upon the public at large, or upon any
substantial group of the people. Price control, like any other form of regulation,
is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant
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to the policy the Legislature is free to adopt, and hence an unnecessary and
unwarranted interference with individual liberty. . . .
Mr. Justice McReynolds, joined by Justices Van Devanter, Mr. Justice
Sutherland, and Mr. Justice Butler, dissenting.
. . . [W]e are told [the committee found that] the number of dairy cows
had been increasing and that favorable prices for milk bring more cows. For two
years notwithstanding low prices the per capita consumption had been falling.
“The obvious cause is the reduced buying power of consumers.” Notwithstanding the low prices, farmers continued to produce a large surplus of wholesome
milk for which there was no market. . . .
The exigency is of the kind which inevitably arises when one set of men
continue to produce more than all others can buy. The distressing result to the
producer followed his ill-advised but voluntary efforts. Similar situations occur in almost every business. . . . The argument advanced here would support
general prescription of prices for farm products, groceries, shoes, clothing, all
the necessities of modern civilization, as well as labor, when some Legislature
finds and declares such action advisable and for the public good. This Court has
declared that a state may not by legislative fiat convert a private business into
a public utility. [Citations omitted.] And if it be now ruled that one dedicates
his property to public use whenever he embarks on an enterprise which the
Legislature may think it desirable to bring under control, this is but to declare
that rights guaranteed by the Constitution exist only so long as supposed public interest does not require their extinction. To adopt such a view, of course,
would put an end to liberty under the Constitution. . . .
The painstaking effort [in earlier cases] to point out that certain businesses
like ferries, mills, etc., were subject to legislative control at common law and
then to show that warehousing at Chicago occupied like relation to the public
would have been pointless if “affected with a public interest” only means that the
public has serious concern about the perpetuity and success of the undertaking.
That is true of almost all ordinary business affairs. Nothing in the opinion lends
support, directly or otherwise to the notion that in times of peace a legislature
may fix the price of ordinary commodities—grain, meat, milk, cotton, etc. . . .
[P]lainly, I think, this Court must have regard to the wisdom of the enactment. At least, we must inquire concerning its purpose and decide whether
the means proposed have reasonable relation to something within legislative
power—whether the end is legitimate, and the means appropriate. If a statute
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to prevent conflagrations, should require householders to pour oil on their roofs
as a means of curbing the spread of fire when discovered in the neighborhood,
we could hardly uphold it. Here, we find direct interference with guaranteed
rights defended upon the ground that the purpose was to promote the public
welfare by increasing milk prices at the farm. Unless we can affirm that the
end proposed is proper and the means adopted have reasonable relation to it,
this action is unjustifiable. . . .
An end although apparently desirable cannot justify inhibited means. . . .
The Legislature cannot lawfully destroy guaranteed rights of one man with the
prime purpose of enriching another, even if for the moment, this may seem
advantageous to the public. And the adoption of any ‘concept of jurisprudence’
which permits facile disregard of the Constitution as long interpreted and respected will inevitably lead to its destruction. Then, all rights will be subject to
the caprice of the hour; government by stable laws will pass. . . .
Bear in mind that Roberts wrote his broad opinion upholding state regulation in Nebbia free of any of the external pressure that was brought to bear
on the Court three years later. Nevertheless, in Railroad Retirement Board v.
Alton R.R. Co. (1935), he joined the four conservatives to invalidate the Railroad
Retirement Act, passed by the New Deal Congress, in part on the ground that
it violated the Fifth Amendment’s due process clause.d Requiring retirement
for railroad employees at age 65, the statute set up a pension scheme financed
by compulsory contributions from both the carriers and their employees. Roberts, writing for the majority, found a plethora of reasons why various facets of
it were invalid. For example, morale did not seem likely to be improved by allowing a pension to all employees at 65, whatever the duration of their service;
nor would the economy likely be aided by allowing a pension to all employees,
even those younger than 65, retiring after 30 years of service. Hughes, joined
by the three liberals, dissented. He was willing to admit that the inclusion in
the act of allowances for employees already retired was arbitrary, but the other
choices made by Congress were reasonable ones; any program, he pointed out,
would present anomalies.

Some of these materials are adapted from Richard Friedman, Switching Time and Other Thought Experiments:
The Hughes Court and Constitutional Transformation, 142 U. Pa. L. Rev. 1891 (1994).
d
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Of much greater political significance, the next year the Court invalidated
by the same 5–4 vote a New York statute that set a minimum wage for women.
Morehead v. New York ex rel. Tipaldo (1936). Recall that in Adkins v. Children’s
Hospital (1923), the Court had invalidated such a statute. Liberals hoped, however, that in an environment that changed greatly—politically, economically,
and, given Nebbia, judicially—the Court would take a different view. The state
attempted to distinguish Adkins on narrow grounds; the statute involved in
Adkins had set the wage based on living costs necessary for health and, unlike
the New York statute, did not take into account the reasonable value of the services. Stone, writing a dissent for the other two liberals and himself, said that
Adkins should be overruled. Hughes dissented separately, without going quite
as far, but leaving no doubt about his disdain for Adkins. Roberts, according
to an account he later provided, found the ground of distinction offered by the
state unpersuasive and said he would join any opinion that was based on the
fact that the state had not asked for Adkins to be overruled and on the view
that the two cases were not materially distinguishable. Apparently catering to
Roberts, Butler began his opinion for the majority in that way. But, apparently
in response to Stone, he added a portion expressing continued adherence to the
principle of Adkins. And yet Roberts did not object.

For Discussion
(1) Citing Nebbia, Hughes’s dissent argued that freedom of contract “is a qualified and not an absolute right,” and that the question whether a statute
invalidly encroaches on that freedom depends on whether the restraint is
“arbitrary and capricious” rather than “reasonably required in order appropriately to serve the public interest.” Butler’s opinion for the majority never
cited Nebbia. Why do you suppose that Roberts joined the majority?
(2) Butler wrote for the majority that “any measure that deprives employers
and adult women of freedom to agree on wages, leaving employers and
men employees free to do so, is necessarily arbitrary.”
Hughes responded:
The Legislature finds that the employment of women and
minors in trade and industry in the state of New York at wages
unreasonably low and not fairly commensurate with the value of
the services rendered is a matter of vital public concern; that many
women and minors are not, as a class, upon a level of equality in
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bargaining with their employers in regard to minimum fair wage
standards, and that “freedom of contract,” as applied to their relations with employers, is illusory; that, by reason of the necessity
of seeking support for themselves and their dependents, they are
forced to accept whatever wages are offered, and that, judged by
any reasonable standard, wages in many instances are fixed by
chance and caprice, and the wages accepted are often found to
bear no relation to the fair value of the service. . . .
In the factual brief, statistics are presented showing the increasing number of wage-earning women, and that women are
in industry and in other fields of employment because they must
support themselves and their dependents. Data are submitted,
from reports of the Women’s Bureau of the United States Department of Labor, showing such discrepancies and variations in
wages paid for identical work as to indicate that no relationship
exists between the value of the services rendered and the wages
paid. It also appears that working women are largely unorganized,
and that their bargaining power is relatively weak. . . . Thus, the
failure of overreaching employers to pay to women the wages
commensurate with the value of services rendered has imposed
a direct and heavy burden upon the taxpayers.
Between Butler and Hughes, who do you think was right on this point?

Tipaldo prompted a furious reaction, spreading far beyond the liberal camp.
Meeting in convention the following week, the Republican party adopted a
platform urging legislation (including minimum wage laws) to protect women and children laborers—pointedly adding that such laws were “within the
Constitution as it now stands.” Alf Landon, soon to be the party’s presidential
nominee, went so far as to say that he would favor a constitutional amendment
authorizing minimum wage legislation if necessary.

2.

Federal Power

Franklin Roosevelt’s New Deal stretched federal power in new directions,
and this inevitably led to conflict with the Supreme Court.
In January 1935, in Panama Refining Co. v. Ryan (1935), with only Cardozo dissenting, the Court invalidated one provision of the National Industrial
Recovery Act of 1933 that authorized the President to bar the shipment in interstate commerce of “hot oil”—that is, oil produced or withdrawn from storage
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in excess of state limitations. The decision was a narrow one, based on the perception that Congress had made an uncontrolled delegation of power to the
President. Hughes, writing for the majority, expressed particular concern that
the statute did not state a standard or policy to guide or limit the President, nor
did it require him to make formal findings justifying his action.
Litigation in the so-called Gold Clause Cases was far more closely followed,
because their potential consequences were so immediate and so enormous. In
1934, Congress, in an attempt to combat disastrous deflation, had lowered the
value of the dollar against gold. But many contracts, both public and private,
had specified that payment would be in a set amount of gold or in the currency
equivalent. If this “gold clause” were given effect, a debtor whose income was
in devalued dollars would have to discharge the obligation in pre-devaluation
dollars. Even before devaluation, in 1933, Congress passed a resolution declaring the gold clause void against public policy. But the validity of that resolution
would remain in doubt until the Supreme Court acted.
The cases presenting the issue created tremendous tension in early 1935,
and it appears that the President—for the first time in history—was prepared
(at least in anticipation) to disobey an order of the Supreme Court. But by a
5–4 vote—Hughes writing for the majority against the four conservatives—the
Court declined to grant relief for those claiming under the clause. Two of the
cases involved private contracts, and for the majority this was relatively easy:
Contracts, however express, cannot fetter the constitutional authority of the Congress. . . . To subordinate the exercise of the federal
authority to the continuing operation of previous contracts would be
to place, to this extent, the regulation of interstate commerce in the
hands of private individuals . . . .
Norman v. Baltimore & Ohio R.R. (1935). But one of the cases involved a federal obligation—a $10,000 bond with a gold clause—that the owner had not
presented until after devaluation. Perry v. United States (1935). The Court emphatically held that the government’s power over the monetary system did not
entitle it to abrogate its own promise. But then, in a surprising turn, Hughes
wrote that Perry had “not shown, or attempted to show, that in relation to buying power he has sustained any loss whatever.” Indeed, payment of the amount
Perry demanded would be “an unjust enrichment,” and so there were no actual
damages. Victory for the Government. “[T]he impending moral and legal chaos
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is appalling,” wrote McReynolds in dissent. He closed his oral presentation by
proclaiming: “As for the Constitution, it does not seem too much to say that it
is gone. Shame and humiliation are upon us now!”
Suppose that before the Blaisdell decision in January 1934, President
Roosevelt had unveiled a proposal to pack the Court with six additional members, and that the debate over the plan lasted until after the
Gold Clause decisions. Would it not have been obvious that the votes
of Hughes and Roberts in Blaisdell, Nebbia, and the Gold Clause
Cases resulted from the political pressure created by the President’s
plan and, with respect to the Gold Clause Cases, by the thumping Democratic victory
in the 1934 elections?

FOR
DISCUSSION

The Gold Clause Cases were virtually the only major victory the Court
gave the Roosevelt Administration before 1937. We have already seen the due
process side of the Alton case, which invalidated the Railroad Retirement Act.
Justice Roberts’s opinion for the majority also held that the Act “really and essentially related solely to the social welfare of the worker” rather than to the
regulation of interstate commerce. Joined by the liberals, Chief Justice Hughes
dissented from this holding as well; they believed that, by improving morale
and avoiding superannuation, the Act might reasonably improve the efficiency
of the railroads, and that in any event Congress could decide that “industry
should take care of its human wastage, whether that is due to accident [as in
workers’ compensation laws] or age.”
Three weeks after Alton, the Court unanimously decided against the government in the “Sick Chicken” case, Schechter Poultry Corp. v. United States
(1935). Section 3 of the National Industrial Recovery Act (NIRA) had authorized the President, on application
by a trade group, to promulgate a
Schechter is present“code of fair competition” for a pared at pp. 414–420.
ticular industry. These codes, given
the force of law, could specify unfair trade practices, prescribe wages, hours,
and other employment conditions for the industry, and require collective bargaining. Writing for the Court, Hughes drew on his decision in Panama Refining
to hold that this system—symbolized by the famous Blue Eagle of the National
Recovery Administration—was improper delegation. Brandeis, who decades
before had written a book called The Curse of Bigness, joined the opinion. Even
Cardozo, who had dissented in Panama Refining, agreed with the conclusion.
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In a separate concurrence joined by Stone, Cardozo wrote that Section 3’s delegation “is not canalized within banks that keep it from overflowing. It is
unconfined and vagrant.” Not limited to a single act or defined by a standard,
it provided “a roving commission to inquire into evils and upon discovery correct them.” If this conception should prevail, Congress could transfer its entire
power over commerce to the Executive. “This,” Cardozo concluded, “is delegation running riot.”

For Discussion
(1) Suppose you were a lawyer in the New Deal Administration, working on
the bill that became the NIRA. You foresaw the delegation problem. Could
you have given any advice that might have avoided it?
(2) The Communications Act of 1934 created the Federal Communications
Commission (FCC) and authorized it to promulgate regulations that encouraged the larger and more effective use of radio “in the public interest,
convenience, or necessity.” The Commission adopted regulations providing, in general, that no licenses could be granted to stations or applicants
having specified relationships with radio networks. Were these regulations
adopted pursuant to invalid delegation? The Supreme Court has sometimes
said that there must be an “intelligible principle” governing delegation. Is
there one here? National Broadcasting Co. v. United States (1943).

But neither Hughes nor Cardozo stopped with discussion of delegation.
The defendants in Schechter, slaughterhouse operators in Brooklyn, had been
convicted of violating various sections of the Live Poultry Code, among them
the wage and hours provisions; one of the counts charged them with having
sold an unfit chicken. Both Hughes and Cardozo concluded that these activities
were beyond Congress’s reach under the commerce power. That the Schechters
purchased virtually all their chickens from out of state was irrelevant, Hughes
explained, for the interstate movement ended when the chickens were brought
to their slaughterhouses. Since the regulated transactions were therefore not
in interstate commerce, the question then became whether they could be fairly
considered to “affect” it. In deciding this question, Hughes claimed that, though
“[t]he precise line can be drawn only as individual cases arise,” “there is a necessary and well-established distinction between direct and indirect effects.” And
here, Hughes did not find such a direct relationship. He rejected out of hand
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the macro-economic argument that the effect of general wage stimulation on
the national economy provided a sufficient nexus between the labor provisions
and interstate commerce. Cardozo, far from indicating disagreement, declared
that on the commerce question “little can be added to the opinion of the court.”
Although he asserted that “[t]he law is not indifferent to considerations of degree,” this was an argument against the code. His test was in terms of the hard
words “immediacy” and “directness”: “To find immediacy or directness here,”
he declared, “is to find it almost everywhere.”
The same day as Schechter, the Supreme Court handed down its decisions
in two other cases that held much public interest. Like Schechter, both decisions
held against the Administration, and both were unanimous. One of them was
Humphrey’s Executor v. United States (1935), which upheld a statute that prevented the President from removing
a member of the Federal Trade ComHumphrey’s Executor
mission except for cause. The other,
is presented at pp.
776–778.
Louisville Joint Stock Land Bank v.
Radford (1935), written by Brandeis,
held invalid a federal debtor-relief statute that was enacted under the bankruptcy power but that swept more broadly than the statute upheld in Blaisdell.
The triple blow gave May 27, 1935, the enduring name “Black Monday.” Roosevelt criticized the Court sharply, referring at a press conference to its
“horse-and-buggy age” conception of the Constitution. This comment brought
a startlingly hostile reaction, even from liberals, and Roosevelt did not follow
up on it; careful to avoid raising an unnecessary issue, he thereafter kept a virtual public silence on the Court until well after the election of 1936.
Meanwhile, in its January 1936 decision in United States v. Butler, the
Court held invalid central provisions of the Agricultural Adjustment Act of
1933, which remained a popular statute and a cornerstone of the New
Butler is quoted on
p. 267 and further
Deal. Aiming to restore farm prices
discussed on
hard hit by the Depression to the
pp. 489–490.
levels they had occupied between
1909 and 1914, the Act operated simply and boldly. The government, through
the Agricultural Adjustment Administration (AAA), boosted market prices
by renting cultivable land, by purchasing surpluses, and by making straight-out
benefit payments to farmers in return for agreements not to produce. The funds

219

220

Doctrine and Practice Series: Constitutional Law

to operate this program for any particular commodity were raised by a tax on
the processors of that commodity. In court, the Administration justified the
Act on the basis not of the Commerce Clause, but of the clause authorizing
Congress “to lay and collect taxes, . . . to pay the debts and provide for the . . .
general Welfare of the United States.”
Roberts, writing for the Court in an opinion joined by Hughes as well
as the conservative foursome, rejected this argument. The statute’s taxes and
appropriations, he held, were “but means to an unconstitutional end.” The federal government had no authority to regulate agriculture, and participation in
the AAA program could not truly be considered voluntary—the threatened
loss of benefits strong-armed farmers into participation. “This is coercion by
economic pressure,” Roberts wrote. “The asserted power of choice is illusory.”
Even if the program of benefits were not coercive, moreover, it would still be
unconstitutional; since Congress could not enforce its commands on the farmer
directly, it could not “indirectly accomplish these ends by taxing and spending
to purchase compliance.” Stone, joined by the other two liberals, wrote a bitter
and forceful dissent. He contended that the Act could not be deemed coercive,
asserting that “[t]hreat of loss, not hope of gain, is the essence of economic
coercion,” and pointing out that a substantial minority of farmers declined to
participate in the program. And he contended that what the Court condemned
as “purchased regulation” was merely the appropriate imposition of conditions
on a public expenditure.
Significantly, though Butler was an immediate defeat for the exercise of
federal power, it laid the seeds for future expansions. The true meaning of the
General Welfare Clause had never been definitively resolved. Madison had
contended that Congress could tax and spend only in the exercise of other powers granted it; on the other hand, Hamilton, seconded by the later writings of
Story, had contended that the grant was of a distinct substantive power limited only by the conception of “the General Welfare.” In Butler, at the urging of
Hughes, Roberts emphatically endorsed the Hamilton-Story interpretation.
For more on that, see p. 490.
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For Discussion
(1) Which view of the General Welfare Clause do you believe is most persuasive?
(2) Do you believe that the offer of payments to farmers in return for promises
not to produce was coercive?
(3) Assuming it was not coercive, should the Act have been held invalid as
“purchased regulation”?

The Court delivered one more blow in the spring of 1936. On May 18,
Roberts joined the four conservatives in holding unconstitutional the Bituminous Coal Conservation Act of 1935. See Carter v. Carter Coal Co. (1936). Part
of the Act used a complex tax-andrebate mechanism to regulate labor
Carter is presented at
conditions in bituminous coal mines.
pp. 420–426.
The majority, per Sutherland, held
that these provisions were unconstitutional as a regulation of mining, which,
of course, as a form of production had long been held to be a local activity rather
than part of interstate commerce. Without considering the constitutionality of
another portion of the Act—marketing provisions that regulated interstate coal
prices—the majority held that the marketing provisions could not be severed
from the labor provisions, and that the entire statute was therefore unenforceable. Hughes and the three liberals, by contrast, thought the marketing
provisions were clearly constitutional, and enough to uphold the statute’s tax
provisions and resolve the case. The liberals therefore did not address the labor
provisions. Writing separately, Hughes expressed the view that one of the labor
provisions, which gave private parties the ability to negotiate wage and hours
standards binding throughout the industry, was unconstitutional on various
grounds; in one conclusory sentence, he asserted that it went beyond any proper
regulation of commerce.

3.

1937

Roosevelt won a huge landslide in November 1936, losing only in Maine
and Vermont. The Democrats won large majorities in both houses. Pursuant
to the 20th amendment, Roosevelt was inaugurated for his second term on
January 20, 1937.
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On February 5, Roosevelt revealed a proposal to add one member of the
Supreme Court, up to a maximum of six, for each Justice who did not retire
within six months of his 70th birthday. While Roosevelt presented the plan
as an attempt to improve the efficiency of the Court, nearly everyone realized
that the plan was a blatant attempt to pack the Court with Justices with ideologies compatible with those of the President. Roosevelt began the battle in an
extraordinarily powerful position. But the longer the plan sat in the Senate Judiciary Committee, the stronger resistance became. Meanwhile, the Court itself
altered the political equation by issuing a flurry of significant liberal decisions.
The first decision was the most important in political terms. In December
1936, the Court had heard argument in West Coast Hotel v. Parrish—another case
involving a minimum wage statute for
women under state law. Justice Stone
West Coast Hotel is
was ill, and at conference the Justices
presented at pp.
1356–1359.
divided evenly; Justice Roberts, who
had voted with the conservatives in
Tipaldo, now switched sides, for mysterious reasons. Because Stone’s views were
well known, the Court held the case until his return, which occurred after the
Court-packing battle began. When finally issued on March 29, the decision upheld the Washington statute against due process challenge, with the four
conservative justices dissenting. Chief Justice Hughes’s opinion for the majority
relied heavily on Nebbia’s declaration that regulations of private contracts satisfied
due process so long as they “have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor
discriminatory.” The same day, the
Was the Court’s decision in West Coast
Court issued several pro-Government
Hotel revolutionary? If
FOR
decisions, giving it the name “White
had not been
DISCUSSION Tipaldo
Monday.”
decided the year before, would it have been surprising?

Two weeks later, on April 12,
the Court upheld the National Labor Relations Act by a 5–4 vote in three
companion cases, most notably National Labor Relations Board v. Jones & Laughlin Steel Corp (1937). All three cases involved manufacturing companies; in each
case, the held that labor relations in
the workplace affected commerce
Jones & Laughlin and
its companions are
sufficiently to justify regulation unpresented at pp.
der the Commerce Clause.
427–432.
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The Court’s decisions—especially West Coast Hotel—sapped some of the
strength from the President’s drive for Court-packing. That drive suffered a
double blow on May 18. First, Justice Van Devanter announced that he would
retire in June, giving the President at least one vacancy to fill immediately
without packing the Court. (While Van Devanter had already been eager to
retire, Congress cut pensions for retiring Justices a few years earlier. On March
1, 1937, however, Congress passed a new law allowing Justices to retire at full
pay.) Second, the Senate Judiciary Committee voted 10–8 to issue an adverse
report on the President’s bill. When the Committee issued its report on June 14,
the majority castigated the proposal as “a needless, futile and utterly dangerous
abandonment of constitutional principle . . . without precedent or justification.”
Lest there be any doubt of where it stood, the majority declared that the bill
“should be so emphatically rejected that its parallel will never again be presented to the free representatives of a free people.”
Meanwhile, on May 24, the Court issued a pair of decisions rejecting challenges to the Social Security Act of 1935. In the first, the Court held 7–2—with
only McReynolds and Butler dissenting—that the payment of old-age benefits
under the Act was a valid exercise of Congress’s power under the General Welfare Clause. Helvering v. Davis (1937). Referring to Roberts’s dictum in United
States v. Butler adopting a broad conception of that power, Cardozo wrote
Helvering is presented
for the majority: “We will not resurat pp. 491–492.
rect the contest. It is now settled by
decision.” As for the contention that the benefit payments were too particular
to be part of the “general welfare,” Cardozo wrote that the “nation-wide calamity” had shown “the solidarity of
interests” of all the people, in this
Are you persuaded
that payments to aged
case in preventing fear of the poor
individuals for them to
house “when journey’s end is near.”

FOR
DISCUSSION

use as they see fit is
an expenditure in support of the “general
welfare” of the nation?

In the second case, the Court
upheld the Social Security Act’s more
intricate unemployment relief program. Steward Machine Co. v. Davis (1937). Title IX of the Act levied a tax on
employers but credited up to 90% of
it for amounts contributed instead to
Steward is presented
qualifying state unemployment
at pp. 492–494.
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funds. Such contributions were paid over to a trust fund maintained by the Secretary of Treasury and were withdrawn by the states for unemployment
compensation. The aim of this scheme was to encourage the states to set up their
own unemployment programs without fear of placing themselves at a competitive disadvantage against other states that chose to do nothing. Again writing
for the Court, Cardozo rejected the argument that the plan constituted improper
coercion of the states.
The Social Security cases were the last major decisions of the Court’s term.
By now, many liberals were convinced that there was no need for Court-packing.
Joseph T. Robinson, the Senate Majority Leader, still hoped to be nominated to a new vacancy, and some of his Senate colleagues were disposed to help
him. But Robinson died suddenly on July 14, and Roosevelt soon realized that
he had no hope of pushing even a modified bill through the Senate. That fall,
his first appointee to the Court, Sen. Hugo Black of Alabama, took his seat
in place of Van Devanter. This effectively moved the ideological center of the
Court to the left of Roberts; Hughes did not dissent once during the 1937–38
term of the Court. Sutherland retired in 1938, and from then on, for more
than three decades, the ideological center of the Court was to the left of the
political center of the nation.

4.

Denouement
a.

Individual Rights

In April 1938, the Court decided United States v. Carolene Products Co.
(1938). The decision upheld a federal statute banning the shipment in interstate
commerce of “filled milk,” a product
Carolene Products is
in which milk or milk products were
presented at pp.
blended with non-milk oils or fats.
956–959 and pp.
With Van Devanter and Sutherland
1179–1181.
no longer on the Court, there was not
much doubt about the outcome; indeed, only McReynolds dissented.
Among other objections to the Act, Carolene challenged the congressional judgment that filled milk was “an adulterated article of food, injurious
to the public health.” That conclusion was indeed debatable; one view of the
statute was that it was a successful attempt at protection by the dairy industry
against cheaper competition. The Court was unmoved. Even in the absence
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of a legislative report, Justice Stone wrote, “the existence of facts supporting
the legislative judgment is to be presumed, for regulatory legislation affecting
ordinary commercial transactions is not to be pronounced unconstitutional
unless, in the light of the facts made known or generally assumed, it is of such
a character as to preclude the assumption that it rests upon some rational basis
within the knowledge and experience of the legislators.”
At this point, Stone dropped footnote 4 to his opinion, which over time
became far more celebrated than the opinion itself:
There may be narrower scope for operation of the presumption
of constitutionality when legislation appears on its face to be within
a specific prohibition of the Constitution, such as those of the first
ten amendments, which are deemed equally specific when held to be
embraced within the Fourteenth. . . .
It is unnecessary to consider now whether legislation which
restricts those political processes which can ordinarily be expected
to bring about repeal of undesirable legislation is to be subjected to
more exacting judicial scrutiny under the general prohibitions of the
Fourteenth Amendment than are most other types of legislation. . . .
Nor need we enquire whether similar considerations enter into
the review of statutes directed at particular religious, or national, or
racial minorities; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to be relied upon
to protect minorities, and which may call for a correspondingly more
searching judicial inquiry.
Stone tacked on the first paragraph of the footnote in an attempt to meet
an objection stated by Hughes to the first draft, which suggested that “different
considerations” might apply in different contexts. Hughes thought this unduly
complicated matters. “Are the ‘considerations’ different,” he asked Stone, “or
does the difference lie not in the test but in the nature of the right invoked?”
He illustrated with one of the cases that Stone had cited, the Chief ’s own recent opinion in Lovell v. Griffin (1938), a First Amendment case; there, he said,
“the legislative action . . . is directly opposed to the constitutional guaranty and
for that reason has no presumption to support it.” Stone replied that his focus
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had been on questions where the only guarantee invoked was the general one
of due process. In an attempt to appease the Chief, though, he added the first
paragraph, citing Lovell and another First Amendment opinion written by
Hughes. This was not what Hughes intended, and it gives the footnote a rather awkward appearance. But the essence of the footnote, placed in the context
of the text to which it is attached, remains: In some contexts, courts should
be much less inclined to indulge a presumption of validity than when they are
reviewing the “ordinary commercial transactions.”

For Discussion
(1) Is there a basis for making a distinction like the one drawn in Footnote
Four? If so, did the Court identify the circumstances that might justify more
exacting scrutiny?
(2) Why do you suppose Stone incorporated this footnote, which was completely unnecessary for resolution of the case?

Later in the book, we will devote substantial attention to the question of
when (and how) the Court should apply the more exacting type of scrutiny
indicated by Footnote 4. For now, however, we will just note how un-exacting
the Court became with respect to regulations of the commercial marketplace.
A classic illustration, from a Court still dominated by New Dealers a couple
of decades later, is Williamson v. Lee Optical Co. (1955). In that case, the court
considered a statute that, among other restrictions, required a prescription
Williamson is presentfrom an optometrist or ophthamoloed at pp. 961–963.
gist before an optician could fit old
lenses into new frames. While recognizing that the legislation might be “needless and wasteful,” the Court held that it was “for the legislature, not the courts,
to balance the advantages and disadvantages” of the requirement.
b.

The Commerce Power

The New Deal Court continued to take an expansive view of Congress’s
power under the Commerce Clause. The two most significant cases from the
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period shortly after the Court-packing crisis were United States v. Darby (1941)
and Wickard v. Filburn (1942). In Darby, the Court overruled Hammer v. Dagenhart and upheld the Fair Labor Standards Act of 1938, which set wage and
hours requirements for employees in
businesses affecting commerce, inDarby and Wickard
cluding workers in production. In
are presented at
pp. 434–438 and
Wickard, the Court upheld a regulapp. 439–443,
tion that effectively limited how
respectively.
much wheat a farmer could consume
on the farm. These decisions raised the question of whether the Court would
ever again hold that a federal statute exceeded Congress’s power over commerce;
it did not do so until 1995.
The constitutional framework that emerged from the historical developments we have traced remains familiar, in its overall outlines, in the current day.
The national government has broad powers to regulate the national economy.
States similarly have broad leeway to regulate their local commercial matters,
including private economic relations. And yet on other issues, most notably
when it comes to protecting politically vulnerable groups and guaranteeing certain rights, the principles adumbrated in Footnote 4 of Carolene Products lead
courts to more actively constrain governmental actors. Much of constitutional
law since the New Deal has concerned these matters.
The rest of this book is organized along thematic, rather than chronological, lines. Here are some of the more significant constitutional developments
over the last three-quarters of a century.
•

The Supreme Court took an active role in limiting racial discrimination; Brown v. Board of Education is the most notable
decision in this area.

•

The Court developed a large body of doctrine applying principles of equal protection of law outside the context of racial
discrimination, most notably in the area of sex discrimination.

•

The Court also protected what it regarded as fundamental rights
of personal autonomy. Most notable in this line are decisions on
abortion, same-sex intimacy, and same-sex marriages.
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