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Chapter 1

Sec. 4, add to end of note 1 at p. 49:

In TransUnion v. Ramirez, 141 S.Ct. 2190 (2021), the Court addressed the issue of concrete harm
in a case arising under the Fair Credit Reporting Act. A class of 8,185 individuals sued TransUnion,
a credit reporting agency, for failing to use reasonable procedures to ensure the accuracy of their
internally maintained credit files. (After the September 11 attacks, the agency purported to cross-
check names against a federally maintained watch-list of terrorists and criminals, but the agency
only used first and last names and hence was wildly over-inclusive.) The Court found concrete
reputational harm for 1,853 of the class members whose misleading credit reports were provided
to third-party businesses. But the Court held that the other 6,332 class members had not
demonstrated concrete harm and thus lacked Article 111 standing because their records were not
provided to third-party businesses. Justice KAVANAUGH wrote for the Court in a 5-4 decision:
“Congress’s creation of a statutory prohibition or obligation and a cause of action does not relieve
courts of their responsibility to independently decide whether a plaintiff has suffered a concrete
harm under Article I11. [If] the law of Article I11 did not require plaintiffs to demonstrate a concrete
harm, Congress could authorize virtually any citizen to bring a statutory damages suit against
virtually any defendant who violated virtually any federal law. [The] mere presence of an
inaccuracy in an internal credit file, if it is not disclosed to a third party, causes no concrete harm.
In cases such as these where allegedly inaccurate or misleading information sits in a company
database, the plaintiffs’ harm is roughly the same, legally speaking, as if someone wrote a
defamatory letter and then stored it in her desk drawer. [Plaintiffs] advance a separate argument
based on an asserted risk of future harm. [A] person exposed to a risk of future harm may pursue
forward-looking, injunctive relief to prevent the harm from occurring, at least so long as the risk
of harm is sufficiently imminent and substantial. See Clapper. But a plaintiff’s [standing] to seek
injunctive relief [as in Clapper] does not necessarily mean that the plaintiff has standing to seek
retrospective damages. [In] a suit for damages, the mere risk of future harm, standing alone, cannot
qualify as a concrete harm—at least unless the exposure to the risk of future harm itself causes a
separate concrete harm. If the risk of future harm materializes and the individual suffers a concrete
harm, then the harm itself, and not the pre-existing risk, will constitute a basis for the person’s
injury and for damages.” Justice Kavanaugh then addressed the plaintiffs’ standing to recover
damages for the defendant’s failure to provide them with their complete credit files upon request
and to send them a summary of their rights: “[The] plaintiffs have not demonstrated that the format
of TransUnion’s mailings caused them a harm with a close relationship to a harm traditionally
recognized as providing a basis for a lawsuit in American courts. [No] concrete harm, no standing.”

Justice THOMAS dissented, joined by Justice Breyer, Sotomayor, and Kagan: “TransUnion

generated credit reports that erroneously flagged many law-abiding people as potential terrorists

and drug traffickers. In doing so, TransUnion violated several provisions of the Fair Credit

Reporting Act (FCRA) that entitle consumers to accuracy in credit-reporting procedures; to receive

information in their credit files; and to receive a summary of their rights. Yet despite Congress’

judgment that such misdeeds deserve redress, the majority decides that TransUnion’s actions are
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so insignificant that the Constitution prohibits consumers from vindicating their rights in federal
court. The Constitution does no such thing. [At] the time of the founding, whether a court
possessed judicial power over an action with no showing of actual damages depended on whether
the plaintiff sought to enforce a right held privately by an individual or a duty owed broadly to the
community. Where an individual sought to sue someone for a violation of his private rights, such
as trespass on his land, the plaintiff needed only to allege the violation. Courts typically did not
require any showing of actual damage. But where an individual sued based on the violation of a
duty owed broadly to the whole community, such as the overgrazing of public lands, courts
required not only injuria [legal injury] but also damnum [damage]. This distinction mattered not
only for traditional common-law rights, but also for newly created statutory ones. [The] principle
that the violation of an individual right gives rise to an actionable harm was widespread at the
founding, in early American history, and in many modern cases. And this understanding accords
proper respect for the power of Congress and other legislatures to define legal rights. No one could
seriously dispute, for example, that a violation of property rights is actionable, but as a general
matter, property rights are created by the State. In light of this history, tradition, and common
practice, our test should be clear: So long as a “statute fixes a minimum of recovery ..., there would
seem to be no doubt of the right of one who establishes a technical ground of action to recover this
minimum sum without any specific showing of loss.” T. Cooley, Law of Torts *271.

Justice KAGAN also dissented, joined by Justices Breyer and Sotomayor: “The familiar story of
Avrticle 111 standing depicts the doctrine as an integral aspect of judicial restraint. [After] today’s
decision, that story needs a rewrite. The Court here transforms standing law from a doctrine of
judicial modesty into a tool of judicial aggrandizement. It holds, for the first time, that a specific
class of plaintiffs whom Congress allowed to bring a lawsuit cannot do so under Article I11. [I]
differ with Justice Thomas on just one matter, unlikely to make much difference in practice. In his
view, any violation of an individual right created by Congress gives rise to Article 11l standing.
But in Spokeo, this Court held that Article 111 requires a concrete injury even in the context of a
statutory violation. | continue to adhere to that view, but think it should lead to the same result as
Justice Thomas’s approach in all but highly unusual cases.”

Add to end of note 2, Causation, at p. 50:

In California v. Texas, 141 S.Ct. 2104 (2021), the Court considered a renewed challenge to the
Affordable Care Act, brought by Texas (along with over a dozen States and two individuals)
against federal officials after Congress amended the law to remove the penalty associated with the
so-called “individual mandate” to purchase health insurance — the same penalty the Court had
addressed in NFIB v. Sebelius and found unconstitutional under the Commerce Clause but
permissible under the Tax and Spend Clause. This time, the Court, in an opinion by Justice
BREYER, rejected the challenge for lack of standing. The plaintiffs, he wrote, “point to [statutory]
language, which, they say, commands them to buy health insurance. But even if we assume that
this pocketbook injury satisfies the injury element of Article I11 standing, the plaintiffs nevertheless
fail to satisfy the traceability requirement. Their problem lies in the fact that the statutory provision,
while it tells them to obtain that coverage, has no means of enforcement. With the penalty zeroed
out, the IRS can no longer seek a penalty from those who fail to comply. Because of this, there is
no possible Government action that is causally connected to the plaintiffs’ injury—the costs of
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purchasing health insurance. Or to put the matter conversely, that injury is not fairly traceable to
any allegedly unlawful conduct of which the plaintiffs complain.”

Justice ALITO dissented, joined by Justice Gorsuch:

“Today’s decision is the third installment in our epic Affordable Care Act trilogy, and it follows
the same pattern as installments one and two. In all three episodes, with the Affordable Care Act
facing a serious threat, the Court has pulled off an improbable rescue. [Can] this be correct? The
ACA imposes many burdensome obligations on States in their capacity as employers, and the 18
States in question collectively have more than a million employees. Even $1 in harm is enough to
support standing. Yet no State has standing? [The] ACA saddles [States] with expensive and
burdensome obligations, and those obligations are enforced by the Federal Government. That is
sufficient to establish standing. As the Court observed in Lujan, when a party is “an object of the
action ... at issue,” “there is ordinarily little question that the action. [The] state plaintiffs have
shown that they are the object of potential federal enforcement actions if they do not comply with
costly and burdensome obligations that the ACA imposes.”

Chapter 6
Sec. 4, Insert on p. 391, bottom of the page:

In Gundy v. United States, 588 U.S. __ (2019), the Court took up the nondelegation doctrine
for the first time in many decades. The narrow issue was whether Congress had violated the
doctrine in the Sex Offender Registration and Notification Act (SORNA) when it delegated to the
Attorney General the authority to determine when pre-Act sex offenders would have to register.
Justice KAGAN, joined by Justices Ginsburg, Breyer, and Sotomayor, held that the law was a
constitutionally permissible delegation because it laid down “an intelligible principle to which the
person or body authorized to exercise that authority is directed to conform.” She wrote: “Under
[SORNA] the Attorney General must apply SORNA’s registration requirements as soon as feasible
to offenders convicted before the statute’s enactment. That delegation easily passes constitutional
muster. [A] nondelegation inquiry always begins (and often almost ends) with statutory
interpretation. [The] text, considered alongside its context, purpose, and history, makes clear that
the Attorney General’s discretion extends only to considering and addressing feasibility issues.
Given that statutory meaning, Gundy’s constitutional claim must fail.” Justice Kavanaugh was
recused, and Justice ALITO concurred separately to provide the fifth vote to uphold SORNA. He
wrote: “If a majority of this Court were willing to reconsider the approach we have taken for the
past 84 years, | would support that effort. But because a majority is not willing to do that, it would
be freakish to single out the provision at issue here for special treatment.” The unusual and
important aspect of the case was the dissent by Justice GORSUCH, joined by Chief Justice Roberts
and Justice Thomas, which challenged the hoary intelligible principle doctrine itself: “The
Constitution promises that only the people’s elected representatives may adopt new federal laws
restricting liberty. Yet the statute before us scrambles that design. It purports to endow the nation’s
chief prosecutor with the power to write his own criminal code governing the lives of a half-million
citizens. [Today,] a plurality of an eight-member Court endorses this extraconstitutional
arrangement but resolves nothing. Working from an understanding of the Constitution at war with
its text and history, the plurality reimagines the terms of the statute before us and insists there is
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nothing wrong with Congress handing off so much power to the Attorney General. But Justice
Alito supplies the fifth vote for today’s judgment and he does not join either the plurality’s
constitutional or statutory analysis, indicating instead that he remains willing, in a future case with
a full Court, to revisit these matters. Respectfully, I would not wait. [The] framers understood [that]
it would frustrate the system of government ordained by the Constitution if Congress could merely
announce vague aspirations and then assign others the responsibility of adopting legislation to
realize its goals. Through the Constitution, after all, the people had vested the power to prescribe
rules limiting their liberties in Congress alone. No one, not even Congress, had the right to alter
that arrangement. As Chief Justice Marshall explained, Congress may not ‘delegate ... powers
which are strictly and exclusively legislative.” Or as John Locke, one of the thinkers who most
influenced the framers’ understanding of the separation of powers, described it:

“The legislative cannot transfer the power of making laws to any other hands; for it being but a
delegated power from the people, they who have it cannot pass it over to others.” [Why] did the
framers insist on this particular arrangement? They believed the new federal government’s most
dangerous power was the power to enact laws restricting the people’s liberty.’

“[Restricting] the task of legislating to one branch characterized by difficult and deliberative
processes was also designed to promote fair notice and the rule of law, ensuring the people would
be subject to a relatively stable and predictable set of rules. And by directing that legislating be
done only by elected representatives in a public process, the Constitution sought to ensure that the
lines of accountability would be clear: The sovereign people would know, without ambiguity,
whom to hold accountable for the laws they would have to follow. [First,] we know that as long
as Congress makes the policy decisions when regulating private conduct, it may authorize another
branch to “fill up the details.” In Wayman v. Southard, this Court upheld a statute that instructed
the federal courts to borrow state-court procedural rules but allowed them to make certain
‘alterations and additions.” Writing for the Court, Chief Justice Marshall distinguished between
those ‘important subjects, which must be entirely regulated by the legislature itself,” and ‘those of
less interest, in which a general provision may be made, and power given to those who are to act . . .
to fill up the details.” [Later] cases built on Chief Justice Marshall’s understanding. [Through] all
these cases, small or large, runs the theme that Congress must set forth standards sufficiently
definite and precise to enable Congress, the courts, and the public to ascertain whether Congress’s
guidance has been followed. [Second,] once Congress prescribes the rule governing private
conduct, it may make the application of that rule depend on executive fact-finding. Here, too, the
power extended to the executive may prove highly consequential.

“Third, Congress may assign the executive and judicial branches certain non-legislative
responsibilities. While the Constitution vests all federal legislative power in Congress alone,
Congress’s legislative authority sometimes overlaps with authority the Constitution separately
vests in another branch. So, for example, when a congressional statute confers wide discretion to
the executive, no separation-of-powers problem may arise if the discretion is to be exercised over
matters already within the scope of executive power. Before the 1930s, federal statutes granting
authority to the executive were comparatively modest and usually easily upheld. But then the
federal government began to grow explosively. And with the proliferation of new executive
programs came new questions about the scope of congressional delegations. Twice the Court
responded by striking down statutes for violating the separation of powers. [After] Schechter
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Poultry and Panama Refining, Congress responded by writing a second wave of New Deal
legislation more carefully crafted to avoid the kind of problems that sank these early statutes. And
since that time the Court hasn’t held another statute to violate the separation of powers in the same
way. Of course, no one thinks that the Court’s quiescence can be attributed to an unwavering new
tradition of more scrupulously drawn statutes. Some lament that the real cause may have to do
with a mistaken ‘case of death by association’ because Schechter Poultry and Panama Refining
happened to be handed down during the same era as certain of the Court’s now-discredited
substantive due process decisions. But maybe the most likely explanation of all lies in the story of
the evolving “intelligible principle’ doctrine.

“This Court first used that phrase in 1928 in J. W. Hampton, Jr., & Co. v. United States. [No] one
at the time thought the phrase meant to effect some revolution in this Court’s understanding of the
Constitution. [We] sometimes chide people for treating judicial opinions as if they were statutes,
divorcing a passing comment from its context, ignoring all that came before and after, and treating
an isolated phrase as if it were controlling. But that seems to be exactly what happened here. [The]
phrase sat more or less silently entombed until the late 1940s. Only then did lawyers begin digging
it up in earnest and arguing to this Court that it had somehow displaced (sub silentio of course) all
prior teachings in this area. This mutated version of the ‘intelligible principle’ remark has no basis
in the original meaning of the Constitution, in history, or even in the decision from which it was
plucked. [Still,] the scope of the problem can be overstated. At least some of the results the Court
has reached under the banner of the abused ‘intelligible principle’ doctrine may be consistent with
more traditional teachings. [Nor] would enforcing the Constitution’s demands spell doom for what
some call the ‘administrative state.” The separation of powers does not prohibit any particular
policy outcome, let alone dictate any conclusion about the proper size and scope of government.
Instead, it is a procedural guarantee that requires Congress to assemble a social consensus before
choosing our nation’s course on policy questions. [What] is more, Congress is hardly bereft of
options to accomplish all it might wish to achieve. It may always authorize executive branch
officials to fill in even a large number of details, to find facts that trigger the generally applicable
rule of conduct specified in a statute, or to exercise non-legislative powers. Congress can also
commission agencies or other experts to study and recommend legislative language. Respecting
the separation of powers forecloses no substantive outcomes. It only requires us to respect along
the way one of the most vital of the procedural protections of individual liberty found in our
Constitution.”

Sec. 4, add to end of note 3 at p. 424:

In United States v. Arthrex, 141 S.Ct. 1970 (2021), the Court considered the constitutionality of
the appointment of the administrative patent judges who compose the Patent Trial and Appeal
Board (PTAB). The 200-plus patent judges are appointed by the Secretary of Commerce. Only the
director of the PTAB is nominated by the President and confirmed by the Senate. Chief Justice
ROBERTS wrote for the Court in a 5-4 decision that the judges’ unreviewable authority made
them principal officers and thus invalidated their appointment: “Edmond goes a long way toward
resolving this dispute. What was significant to the outcome there—review by a superior executive
officer—is absent here: APJs have the power to render a final decision on behalf of the United
States without any such review by their nominal superior or any other principal officer in the
Executive Branch. [This] diffusion of power carries with it a diffusion of accountability. Free
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Enterprise Fund. The restrictions on review relieve the Director of responsibility for the final
decisions rendered by APJs purportedly under his charge. [The] Government insists that the
Director, by handpicking (and, if necessary, re-picking) Board members [and by other bureaucratic
means], can indirectly influence the course of inter partes review. That is not the solution. It is the
problem. [Even] if the Director succeeds in procuring his preferred outcome, such machinations
blur the lines of accountability demanded by the Appointments Clause. The parties are left with
neither an impartial decision by a panel of experts nor a transparent decision for which a politically
accountable officer must take responsibility. And the public can only wonder ‘on whom the blame
or the punishment of a pernicious measure, or series of pernicious measures ought really to fall.’
The Federalist No. 70, at 476 (A. Hamilton). [In] reaching this conclusion, we do not attempt to
set forth an exclusive criterion for distinguishing between principal and inferior officers [and] we
do not address supervision outside the context of adjudication. Here, however, Congress has
assigned APJs significant authority in adjudicating the public rights of private parties, while also
insulating their decisions from review and their offices from removal.”

Writing only for a plurality, Chief Justice Roberts went on to reason that the proper remedy was
to void the statutory provisions that prevent the director from reviewing the judges’ decisions and
thus render the judges inferior officers: “In general, when confronting a constitutional flaw in a
statute, we try to limit the solution to the problem by disregarding the problematic portions while
leaving the remainder intact. [In] every respect save the insulation of their decisions from review
within the Executive Branch, APJs appear to be inferior officers—an understanding consistent
with their appointment in a manner permissible for inferior but not principal officers. [If] the
Director were to have the authority to take control of a PTAB proceeding, APJs would properly
function as inferior officers. We conclude that a tailored approach is the appropriate one: [The
statute insulating APJ decisions] cannot constitutionally be enforced to the extent that its
requirements prevent the Director from reviewing final decisions rendered by APJs.”

Justice THOMAS dissented, joined by Justices Breyer, Sotomayor, and Kagan: “For the very first
time, this Court holds that Congress violated the Constitution by vesting the appointment of a
federal officer in the head of a department. Just who are these “principal’ officers that Congress
unsuccessfully sought to smuggle into the Executive Branch without Senate confirmation? About
250 administrative patent judges who sit at the bottom of an organizational chart, nestled under at
least two levels of authority. Neither our precedent nor the original understanding of the
Appointments Clause requires Senate confirmation of officers inferior to not one, but two officers
below the President. [The] Court has been careful not to create a rigid test to divide principal
officers—those who must be Senate confirmed—from inferior ones. Instead, the Court’s opinions
have traditionally used a case-by-case analysis. And those analyses invariably result in this Court
deferring to Congress’ choice of which constitutional appointment process works best. [In
Edmond,] Court set out two general guidelines. First, there is a formal, definitional requirement.
The officer must be lower in rank to ‘a superior.” But [formal] inferiority is not enough. So the
Court imposed a functional requirement: The inferior officer’s work must be directed and
supervised at some level by others who were appointed by Presidential nomination with advice
and consent of the Senate. Because neither side asks us to overrule our precedent, | would apply
this two-part guide. There can be no dispute that administrative patent judges are, in fact, inferior:
They are lower in rank to at least two different officers. [The] Director here possesses even greater
functional power over the Board than that possessed by the Judge Advocate General [in Edmond].
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[His] oversight is not just administrative; it is substantive as well. [To] be sure, the Director’s
power over administrative patent judges is not complete. He cannot singlehandedly reverse
decisions. Still, he has two powerful checks on Board decisions. [The] Director decides in the first
instance whether to institute, refuse to institute, or de-institute particular reviews, a decision that
is final and nonappealable. If the Director institutes review, he then may select which
administrative patent judges will hear the challenge. Alternatively, he can avoid assigning any
administrative patent judge to a specific dispute and instead designate himself, his Deputy Director,
and the Commissioner of Patents. In addition, the Director decides which of the thousands of
decisions issued each year bind other panels as precedent. No statute bars the Director from taking
an active role to ensure the Board’s decisions conform to his policy direction. But, that is not all.
If the administrative patent judges (somehow) reach a result he does not like, the Director can add
more members to the panel—including himself—and order the case reheard. [There] is no
precedential basis (or historical support) for boiling down inferior-officer status to the way
Congress structured a particular agency’s process for reviewing decisions. [Perhaps] the better
way to understand the Court’s opinion today is as creating a new form of intrabranch separation-
of-powers law. [Today’s majority] never expressly tells us whether administrative patent judges
are inferior officers or principal. And the Court never tells us whether the appointment process
complies with the Constitution. The closest the Court comes is to say that “the source of the
constitutional violation” is not “the appointment of [administrative patent judges] by the Secretary.”
Under our precedent and the Constitution’s text, that should resolve the suit. If the appointment
process for administrative patent judges—appointment by the Secretary—does not violate the
Constitution, then administrative patent judges must be inferior officers. And if administrative
patent judges are inferior officers and have been properly appointed as such, then the
Appointments Clause challenge fails.”

Justice BREYER, joined by Justices Sotomayor and Kagan, concurred in part and dissented in part
to make two points: “First, in my view, the Court should interpret the Appointments Clause as
granting Congress a degree of leeway to establish and empower federal offices. [Even] a small
degree of judicial deference should prove sufficient to validate the statutes here. For one, the
provisions at issue fall well within Article I’s grant to Congress of the patent power. [Second,] |
believe the Court, when deciding cases such as these, should conduct a functional examination of
the offices and duties in question rather than a formalist, judicial-rules-based approach. [It] would
also consider the practical consequences that are likely to follow from Congress’ chosen scheme.”

Justice GORSUCH dissented from the severance remedy, explaining that he would have
invalidated the PTAB decision rendered by the unconstitutionally appointed judges: “[One] could
specify that PTAB panel members should be appointed by the President and confirmed by the
Senate and render their decisions directly reviewable by the President. Separately still, one could
reassign the power to cancel patents to the Judiciary where it resided for nearly two centuries.
Without some direction from Congress, this problem cannot be resolved as a matter of statutory
interpretation. All that remains is a policy choice. [The] Court has justified modern severance
doctrine on assumptions and presumptions about what Congress would have chosen to do, had it
known that its statutory scheme was unconstitutional. But any claim about congressional intent
divorced from enacted statutory text is an appeal to mysticism. Short of summoning ghosts and
spirits, how are we to know what those in a past Congress might think about a question they never
expressed any view on—and may have never foreseen? Let’s be honest, too. These legislative
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séances usually wind up producing only the results intended by those conducting the performance.”
Sec. 4, Insert at p. 424, replacing note 4:

4. Leadership structure of independent agencies. In Seila Law LLC v. Consumer Financial
Protection Bureau, 140 S.Ct. 2183 (2020), the Court by a vote of 5-4 struck down as
unconstitutional the single-director structure of the CFPB, in which the director is removable only
for cause, namely inefficiency, neglect of duty, or malfeasance.

Chief Justice ROBERTS wrote for the Court: “Neither Humphrey’s Executor nor Morrison
resolves whether the CFPB Director’s insulation from removal is constitutional. Start with
Humphrey’s Executor. Unlike the New Deal-era FTC upheld there, the CFPB is led by a single
Director who cannot be described as a ‘body of experts’ and cannot be considered ‘non-partisan’
in the same sense as a group of officials drawn from both sides of the aisle. Moreover, while the
staggered terms of the FTC Commissioners prevented complete turnovers in agency leadership
and guaranteed that there would always be some Commissioners who had accrued significant
expertise, the CFPB’s single-Director structure and five-year term guarantee abrupt shifts in
agency leadership and with it the loss of accumulated expertise. In addition, the CFPB Director is
hardly a mere legislative or judicial aid. Instead of making reports and recommendations to
Congress, as the 1935 FTC did, the Director possesses the authority to promulgate binding rules
fleshing out 19 federal statutes, including a broad prohibition on unfair and deceptive practices in
a major segment of the U. S. economy. And instead of submitting recommended dispositions to
an Acrticle 111 court, the Director may unilaterally issue final decisions awarding legal and equitable
relief in administrative adjudications. Finally, the Director’s enforcement authority includes the
power to seek daunting monetary penalties against private parties on behalf of the United States in
federal court—a quintessentially executive power not considered in Humphrey’s Executor.

“The logic of Morrison also does not apply. Everyone agrees the CFPB Director is not an inferior
officer, and her duties are far from limited. Unlike the independent counsel, who lacked
policymaking or administrative authority, the Director has the sole responsibility to administer 19
separate consumer-protection statutes that cover everything from credit cards and car payments to
mortgages and student loans. It is true that the independent counsel in Morrison was empowered
to initiate criminal investigations and prosecutions, and in that respect wielded core executive
power. But that power, while significant, was trained inward to high-ranking Governmental actors
identified by others, and was confined to a specified matter in which the Department of Justice had
a potential conflict of interest. By contrast, the CFPB Director has the authority to bring the
coercive power of the state to bear on millions of private citizens and businesses, imposing even
billion-dollar penalties through administrative adjudications and civil actions.

“[The question] is whether to extend those precedents to the new situation before us, namely an
independent agency led by a single Director and vested with significant executive power. We
decline to do so. Such an agency has no basis in history. [In] addition to being a historical anomaly,
the CFPB’s single-Director configuration is incompatible with our constitutional structure. Aside
from the sole exception of the Presidency, that structure scrupulously avoids concentrating power
in the hands of any single individual. [The] constitutional strategy is straightforward: divide power
everywhere except for the Presidency, and render the President directly accountable to the people
through regular elections. In that scheme, individual executive officials will still wield significant
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authority, but that authority remains subject to the ongoing supervision and control of the elected
President.

“The CFPB’s single-Director structure contravenes this carefully calibrated system by vesting
significant governmental power in the hands of a single individual accountable to no one. The
Director is neither elected by the people nor meaningfully controlled (through the threat of removal)
by someone who is. The Director does not even depend on Congress for annual appropriations.
Yet the Director may unilaterally, without meaningful supervision, issue final regulations, oversee
adjudications, set enforcement priorities, initiate prosecutions, and determine what penalties to
impose on private parties. With no colleagues to persuade, and no boss or electorate looking over
her shoulder, the Director may dictate and enforce policy for a vital segment of the economy
affecting millions of Americans. [Text,] first principles, the First Congress’s decision in 1789,
Myers, and Free Enterprise Fund all establish that the President’s removal power is the rule, not
the exception. While we do not revisit Humphrey’s Executor or any other precedent today, we
decline to elevate it into a freestanding invitation for Congress to impose additional restrictions on
the President’s removal authority.”

Justice THOMAS concurred, joined by Justice Gorsuch: “The decision in Humphrey’s Executor
poses a direct threat to our constitutional structure and, as a result, the liberty of the American
people. The Court concludes that it is not strictly necessary for us to overrule that decision. But
with today’s decision, the Court has repudiated almost every aspect of Humphrey’s Executor. In a
future case, | would repudiate what is left of this erroneous precedent. [The] Constitution does not
permit the creation of officers exercising ‘quasi-legislative’ and ‘quasi-judicial powers’ in ‘quasi-
legislative’ and ‘quasi-judicial agencies.” No such powers or agencies exist. Congress lacks the
authority to delegate its legislative power, and it cannot authorize the use of judicial power by
officers acting outside of the bounds of Article I11.”

Justice KAGAN dissented on the constitutional question, joined by Justices Ginsburg, Breyer and
Sotomayor: “Throughout the Nation’s history, this Court has left most decisions about how to
structure the Executive Branch to Congress and the President, acting through legislation they both
agree to. In particular, the Court has commonly allowed those two branches to create zones of
administrative independence by limiting the President’s power to remove agency heads. The
Federal Reserve Board. The Federal Trade Commission (FTC). The National Labor Relations
Board. Statute after statute establishing such entities instructs the President that he may not
discharge their directors except for cause. [The] text of the Constitution allows these common for-
cause removal limits. Nothing in it speaks of removal. And it grants Congress authority to organize
all the institutions of American governance, provided only that those arrangements allow the
President to perform his own constitutionally assigned duties.

“The majority offers the civics class version of separation of powers—call it the Schoolhouse Rock
definition of the phrase. [It] is of course true that the Framers lodged three different kinds of power
in three different entities. [But] as James Madison stated, the creation of distinct branches “did not
mean that these departments ought to have no partial agency in, or no controul over the acts of
each other.” The Federalist No. 47. To the contrary, Madison explained, the drafters of the
Constitution—TIike those of then-existing state constitutions—opted against keeping the branches
of government “absolutely separate and distinct.” One way the Constitution reflects that vision is
by giving Congress broad authority to establish and organize the Executive Branch. [Similarly,]
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the Appointments Clause reflects Congress’s central role in structuring the Executive Branch.

“[The] Court’s precedents before today have accepted the role of independent agencies in our
governmental system. To be sure, the line of our decisions has not run altogether straight. But we
have repeatedly upheld provisions that prevent the President from firing regulatory officials except
for such matters as neglect or malfeasance. In those decisions, we sounded a caution, insisting that
Congress could not impede through removal restrictions the President’s performance of his own
constitutional duties. (So, to take the clearest example, Congress could not curb the President’s
power to remove his close military or diplomatic advisers.) But within that broad limit, this Court
held, Congress could protect from at-will removal the officials it deemed to need some
independence from political pressures. Nowhere do those precedents suggest what the majority
announces today: that the President has an “unrestricted removal power’ subject to two bounded
exceptions.

“The deferential approach this Court has taken gives Congress the flexibility it needs to craft
administrative agencies. Diverse problems of government demand diverse solutions. They call for
varied measures and mixtures of democratic accountability and technical expertise, energy and
efficiency. Sometimes, the arguments push toward tight presidential control of agencies. The
President’s engagement, some people say, can disrupt bureaucratic stagnation, counter industry
capture, and make agencies more responsive to public interests. See, well, Kagan, Presidential
Administration, 114 Harv. L. Rev. 2245, 2331-2346 (2001). At other times, the arguments favor
greater independence from presidential involvement. Insulation from political pressure helps
ensure impartial adjudications. It places technical issues in the hands of those most capable of
addressing them. It promotes continuity, and prevents short-term electoral interests from distorting
policy. (Consider, for example, how the Federal Reserve’s independence stops a President trying
to win a second term from manipulating interest rates.) Of course, the right balance between
presidential control and independence is often uncertain, contested, and value-laden. No
mathematical formula governs institutional design; trade-offs are endemic to the enterprise. But
that is precisely why the issue is one for the political branches to debate—and then debate again
as times change.”

Sec. 4, add to note 3 at p. 424 after discussion of Seila Law:

In Collins v. Yellen, 141 S.Ct. 1761 (2021), the Court addressed a for-cause removal provision in
the statute creating the office of the director of the Federal Housing Finance Agency (FHFA).
Writing for the Court, Justice ALITO held that the provision violated the separation of powers: “A
straightforward application of our reasoning in Seila Law dictates the result here. The FHFA (like
the CFPB) is an agency led by a single Director, and the Recovery Act (like the Dodd-Frank Act)
restricts the President’s removal power. [The] nature and breadth of an agency’s authority is not
dispositive in determining whether Congress may limit the President’s power to remove its head.
The President’s removal power serves vital purposes even when the officer subject to removal is
not the head of one of the largest and most powerful agencies. [Courts] are not well-suited to weigh
the relative importance of the regulatory and enforcement authority of disparate agencies, and we
do not think that the constitutionality of removal restrictions hinges on such an inquiry. [We]
acknowledge that the Recovery Act’s for cause restriction appears to give the President more
removal authority than other removal provisions reviewed by this Court. And it is certainly true

10



that disobeying an order is generally regarded as “cause” for removal. But [the] Constitution
prohibits even modest restrictions on the President’s power to remove the head of an agency with
a single top officer. The President must be able to remove not just officers who disobey his
commands but also those he finds negligent and inefficient, those who exercise their discretion in
a way that is not intelligent or wise, those who have different views of policy, those who come
“from a competing political party who is dead set against the President’s agenda, and those in
whom he has simply lost confidence. Meyers. ‘For cause’ does not mean the same thing as ‘at
will,” and therefore the removal restriction in the Recovery Act violates the separation of powers.”

Justice KAGAN concurred only in the judgment on the constitutional issue: “Stare decisis compels
the conclusion that the FHFA’s for-cause removal provision violates the Constitution. But [the]
majority offers a contestable—and, in my view, deeply flawed—account of how our government
should work. At-will removal authority, the majority intones, ‘is essential to subject Executive
Branch actions to a degree of electoral accountability’—and so courts should grant the President
that power in cases like this one. | see the matter differently (as, I might add, did the Framers). The
right way to ensure that government operates with electoral accountability is to lodge decisions
about its structure with, well, the branches accountable to the people. [My] second objection is to
the majority’s extension of Seila Law’s holding. Again and again, Seila Law emphasized that its
rule was limited to single-director agencies wield[ing] significant executive power. [But] today’s
majority careens right past that boundary line. [The] majority’s broadening is gratuitous—
unnecessary to resolve the dispute here.”

Justice SOTOMAYOR, joined by Justice Breyer, dissented from the constitutional holding:
“Never before [has] the Court forbidden simple for-cause tenure protection for an Executive
Branch officer who neither exercises significant executive power nor regulates the affairs of
private parties. [Seila Law] did not hold that an independent agency may never be run by a single
individual with tenure protection. Rather, that decision stated, repeatedly, that its holding was
limited to a single-director agency with significant executive power. [FHFA] comfortably fits
within the same category of constitutional insignificance as the 1935 FTC [and upheld in
Humphrey’s Executor.] [Like] the 1935 FTC, the FHFA oversees regulated entities and gathers
specified information from them on Congress’ behalf. Unlike the 1935 FTC, however, which was
tasked with implementing the Nation’s antitrust laws and policing unfair competition, the FHFA
is limited to specified duties under the Recovery Act.”

Sec. 4, Insert at p. 427 as new note 3:

3. Congressional subpoenas of a sitting president’s financial records. In 2019, three committees
of the U.S. House of Representatives issued a total of four subpoenas seeking information about
the finances of President Donald J. Trump, his children, and affiliated businesses. President Trump,
in his personal capacity, challenged the subpoenas in federal court on the grounds that they lacked
a legitimate legislative purpose and violated the separation of powers. He did not assert executive
privilege. By a 7-2 vote, the Court vacated and remanded lower court orders allowing the
subpoenas, setting forth a new test to balance separation of powers concerns on remand.
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Trump v. Mazars USA, LLP
__U.S.__, 140 S. Ct. 2019 (2020)

Chief Justice ROBERTS delivered the opinion of the Court.

Over the course of five days in April 2019, three committees of the U. S. House of Representatives
issued four subpoenas seeking information about the finances of President Donald J. Trump, his
children, and affiliated businesses. We have held that the House has authority under the
Constitution to issue subpoenas to assist it in carrying out its legislative responsibilities. The House
asserts that the financial information sought here—encompassing a decade’s worth of transactions
by the President and his family—uwill help guide legislative reform in areas ranging from money
laundering and terrorism to foreign involvement in U. S. elections. The President contends that the
House lacked a valid legislative aim and instead sought these records to harass him, expose
personal matters, and conduct law enforcement activities beyond its authority. The question
presented is whether the subpoenas exceed the authority of the House under the Constitution.

We have never addressed a congressional subpoena for the President’s information. [Here] the
President’s information is sought not by prosecutors or private parties in connection with a
particular judicial proceeding, but by committees of Congress that have set forth broad legislative
objectives. Congress and the President—the two political branches established by the
Constitution—have an ongoing relationship that the Framers intended to feature both rivalry and
reciprocity. That distinctive aspect necessarily informs our analysis of the question.

I1.LA. [The] question presented is whether the subpoenas exceed the authority of the House under
the Constitution. Historically, disputes over congressional demands for presidential documents
have not ended up in court. Instead, they have been hashed out in the “hurly-burly, the give-and-
take of the political process between the legislative and the executive.” That practice began with
George Washington and the early Congress. In 1792, a House committee requested Executive
Branch documents pertaining to General St. Clair’s campaign against the Indians in the Northwest
Territory, which had concluded in an utter rout of federal forces when they were caught by surprise
near the present-day border between Ohio and Indiana. Since this was the first such request from
Congress, President Washington called a Cabinet meeting, wishing to take care that his response
“be rightly conducted” because it could “become a precedent.”

The meeting, attended by the likes of Alexander Hamilton, Thomas Jefferson, Edmund Randolph,
and Henry Knox, ended with the Cabinet of “one mind”: The House had authority to “institute
inquiries” and “call for papers” but the President could “exercise a discretion” over disclosures,
“communicat[ing] such papers as the public good would permit” and “refus[ing]” the rest.
President Washington then dispatched Jefferson to speak to individual congressmen and “bring
them by persuasion into the right channel.” The discussions were apparently fruitful, as the House
later narrowed its request and the documents were supplied without recourse to the courts.

Jefferson, once he became President, followed Washington’s precedent. In early 1807, after

Jefferson had disclosed that “sundry persons” were conspiring to invade Spanish territory in North

America with a private army, the House requested that the President produce any information in

his possession touching on the conspiracy (except for information that would harm the public

interest), Jefferson chose not to divulge the entire “voluminous” correspondence on the subject,
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explaining that much of it was “private” or mere “rumors” and “neither safety nor justice”
permitted him to “expos[e] names” apart from identifying the conspiracy’s “principal actor”:
Aaron Burr. Instead of the entire correspondence, Jefferson sent Congress particular documents
and a special message summarizing the conspiracy. Neither Congress nor the President asked the
Judiciary to intervene. [Congress] and the President maintained this tradition of negotiation and
compromise—without the involvement of this Court—until the present dispute.

B. [Congress] has no enumerated constitutional power to conduct investigations or issue subpoenas,
but we have held that each House has power “to secure needed information” in order to legislate.
[Because] this power is “justified solely as an adjunct to the legislative process,” it is subject to
several limitations. Most importantly, a congressional subpoena is valid only if it is “related to,
and in furtherance of, a legitimate task of the Congress.” The subpoena must serve a “valid
legislative purpose”; it must “concern[ ] a subject on which legislation ‘could be had.””
[Furthermore,] Congress may not issue a subpoena for the purpose of “law enforcement,” because
“those powers are assigned under our Constitution to the Executive and the Judiciary.” [Finally,]
recipients of legislative subpoenas retain their constitutional rights throughout the course of an
investigation. And recipients have long been understood to retain common law and constitutional
privileges with respect to certain materials, such as attorney-client communications and
governmental communications protected by executive privilege.

C. [The] President contends [that] the usual rules for congressional subpoenas do not govern here
because the President’s papers are at issue. They argue for a more demanding standard based in
large part on cases involving the Nixon tapes. [We] disagree that these demanding standards apply
here. Unlike the cases before us, Nixon involved Oval Office communications over which the
President asserted executive privilege. That privilege safeguards the public interest in candid,
confidential deliberations within the Executive Branch; it is “fundamental to the operation of
Government.” [We] decline to transplant that protection root and branch to cases involving
nonprivileged, private information, which by definition does not implicate sensitive Executive
Branch deliberations.

D. [The] House meanwhile would have us ignore that these suits involve the President. [The]
House urges us to uphold its subpoenas because they “relate[ ] to a valid legislative purpose” or
“concern[ ] a subject on which legislation could be had.” [The] House’s approach fails to take
adequate account of the significant separation of powers issues raised by congressional subpoenas
for the President’s information. [Far] from accounting for separation of powers concerns, the
House’s approach aggravates them by leaving essentially no limits on the congressional power to
subpoena the President’s personal records. Any personal paper possessed by a President could
potentially “relate to” a conceivable subject of legislation, for Congress has broad legislative
powers that touch a vast number of subjects. [Without] limits on its subpoena powers, Congress
could “exert an imperious controul” over the Executive Branch and aggrandize itself at the
President’s expense, just as the Framers feared. The Federalist No. 71 (A. Hamilton); No. 48 (J.
Madison).

The interbranch conflict here does not vanish simply because the subpoenas seek personal papers
or because the President sued in his personal capacity. The President is the only person who alone
composes a branch of government. As a result, there is not always a clear line between his personal
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and official affairs. “The interest of the man” is often “connected with the constitutional rights of
the place.” The Federalist No. 51 (J. Madison). [In] addition, separation of powers concerns are no
less palpable here simply because the subpoenas were issued to third parties. Congressional
demands for the President’s information present an interbranch conflict no matter where the
information is held—it is, after all, the President’s information. Were it otherwise, Congress could
sidestep constitutional requirements any time a President’s information is entrusted to a third
party—as occurs with rapidly increasing frequency.

E. [Congressional] subpoenas for the President’s personal information implicate weighty concerns
regarding the separation of powers. Neither side, however, identifies an approach that accounts for
these concerns. [A] balanced approach is necessary, one that takes a “considerable impression”
from “the practice of the government,” and “resist[s]” the “pressure inherent within each of the
separate Branches to exceed the outer limits of its power.” We therefore conclude that, in assessing
whether a subpoena directed at the President’s personal information is “related to, and in
furtherance of, a legitimate task of the Congress,” courts must perform a careful analysis that takes
adequate account of the separation of powers principles at stake, including both the significant
legislative interests of Congress and the “unique position” of the President. Several special
considerations inform this analysis.

First, courts should carefully assess whether the asserted legislative purpose warrants the
significant step of involving the President and his papers. * ‘[O]ccasion[s] for constitutional
confrontation between the two branches’ should be avoided whenever possible.” Congress may
not rely on the President’s information if other sources could reasonably provide Congress the
information it needs in light of its particular legislative objective. [Second,] to narrow the scope of
possible conflict between the branches, courts should insist on a subpoena no broader than
reasonably necessary to support Congress’s legislative objective. [Third,] courts should be
attentive to the nature of the evidence offered by Congress to establish that a subpoena advances
a valid legislative purpose. The more detailed and substantial the evidence of Congress’s
legislative purpose, the better. [Fourth,] courts should be careful to assess the burdens imposed on
the President by a subpoena. We have held that burdens on the President’s time and attention
stemming from judicial process and litigation, without more, generally do not cross constitutional
lines. See Clinton. But burdens imposed by a congressional subpoena should be carefully
scrutinized, for they stem from a rival political branch that has an ongoing relationship with the
President and incentives to use subpoenas for institutional advantage. Other considerations may
be pertinent as well; one case every two centuries does not afford enough experience for an
exhaustive list.

[Congressional] subpoenas for information from the President [implicate] special concerns
regarding the separation of powers. The courts below did not take adequate account of those
concerns. The judgments [below] are vacated, and the cases are remanded for further proceedings
consistent with this opinion.

Justice THOMAS, dissenting.

[1] would hold that Congress has no power to issue a legislative subpoena for private, nonofficial
documents—whether they belong to the President or not. Congress may be able to obtain these
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documents as part of an investigation of the President, but to do so, it must proceed under the
impeachment power.

I.[1] begin with the Committees’ claim that the House’s legislative powers include the implied
power to issue legislative subpoenas. Although the Founders understood that the enumerated
powers in the Constitution included implied powers, the Committees’ test for the scope of those
powers is too broad. [The] idea of implied powers usually arises in the context of the Necessary
and Proper Clause, [which] “made explicit what was already implicit in the grant of each
enumerated power.” The scope of these implied powers is very limited. [An] implied power [must]
be necessarily implied from an enumerated power.

I1. At the time of the founding, the power to subpoena private, nonofficial documents was not
included by necessary implication in any of Congress’ legislative powers. The Committees argue
that Congress wields the same investigatory powers that the British Parliament did at the time of
the founding. But this claim overlooks one of the fundamental differences between our
Government and the British Government: Parliament was supreme. Congress is not.

[When] this Court first addressed a legislative subpoena, it refused to uphold it. After casting doubt
on legislative subpoenas generally, the Court held that the subpoena at issue was unlawful because
it sought to investigate private conduct. In 1876, the House created a special Committee to
investigate the failure of a major bank, which caused the loss of federal funds and related to
financial speculation in the District of Columbia. The Committee issued a subpoena to Kilbourn,
an employee of the bank. When he refused to answer questions or produce documents, the House
held him in contempt and arrested him. After his release, he sued the Speaker, several Committee
members, and the Sergeant at Arms for damages. The Court discussed the arguments for an
“impli[ed]” power to issue legislative subpoenas. [Although] the Court did not have occasion to
decide whether the legislative subpoena in that case was necessary to the exercise of Congress’
legislative powers, its discussion strongly suggests the subpoena was unconstitutional.

Nearly half a century later [in the McGrain case, the] Court reached the question reserved in
Kilbourn—whether Congress has the power to issue legislative subpoenas. It rejected Kilbourn’s
reasoning and upheld the power to issue legislative subpoenas as long as they were relevant to a
legislative power. [McGrain] developed a test that rested heavily on functional considerations.
[The] Court has since applied this test to subpoenas for papers without any further analysis of the
text or history of the Constitution. [I] would simply decline to apply [McGrain] in these cases
because it is readily apparent that the Committees have no constitutional authority to subpoena
private, nonofficial documents.

Il. If the Committees wish to investigate alleged wrongdoing by the President and obtain
documents from him, the Constitution provides Congress with a special mechanism for doing so:
impeachment. [The] Constitution grants the House “the sole Power of Impeachment,” Art. I, § 2,
cl. 5, and it specifies that the President may be impeached for “Treason, Bribery, or other high
Crimes and Misdemeanors,” Art. I, § 4. The founding generation understood impeachment as a
check on Presidential abuses. [The] power to impeach includes a power to investigate and demand
documents. [I] express no view today on the boundaries of the power to demand documents in
connection with impeachment proceedings. But the power of impeachment provides the House
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with authority to investigate and hold accountable Presidents who commit high crimes or
misdemeanors. That is the proper path by which the Committees should pursue their demands.

Justice ALITO, dissenting.

[1] agree that the lower courts erred and that these cases must be remanded, but I do not think that
the considerations outlined by the Court can be properly satisfied unless the House is required to
show more than it has put forward to date. Specifically, the House should provide a description of
the type of legislation being considered, and while great specificity is not necessary, the description
should be sufficient to permit a court to assess whether the particular records sought are of any
special importance. The House should also spell out its constitutional authority to enact the type
of legislation that it is contemplating, and it should justify the scope of the subpoenas in relation
to the articulated legislative needs. In addition, it should explain why the subpoenaed information,
as opposed to information available from other sources, is needed. Unless the House is required to
make a showing along these lines, 1 would hold that enforcement of the subpoenas cannot be
ordered. Because | find the terms of the Court’s remand inadequate, | must respectfully dissent.

Sec. 4, Insert on p. 435 as new note number 2:

2. Issuance of a state criminal subpoena to a sitting president. In 2019, a New York state grand
jury issued a subpoena duces tecum on Mazars USA, LLP, the personal accounting firm of
President Donald J. Trump, for financial records relating the President and his businesses. The
District Attorney of New York sought enforcement of the subpoena. The President, acting in his
personal capacity, sued the district attorney and Mazars in federal district court to enjoin
enforcement of the subpoena, arguing that a sitting President enjoys absolute immunity from state
criminal process under Article Il and the Supremacy Clause.

Trump v. Vance
__U.S._ ;140 S. Ct. 2412 (2020)

Chief Justice ROBERTS delivered the opinion of the Court.

[This] case involves—so far as we and the parties can tell—the first state criminal subpoena
directed to a President. The President contends that the subpoena is unenforceable. [In] the summer
of 1807, Aaron Burr, the former Vice President, was on trial for treason. [In] the lead-up to trial,
Burr [moved] for a subpoena duces tecum directed at Jefferson. The draft subpoena required the
President to produce [a] letter from [Burr’s accuser, General James] Wilkinson and accompanying
documents. [The] prosecution opposed the request, arguing that a President could not be subjected
to such a subpoena and that the letter might contain state secrets. Following four days of argument,
Marshall announced his ruling to a packed chamber. The President, Marshall declared, does not
“stand exempt from the general provisions of the constitution” or, in particular, the Sixth
Amendment’s guarantee that those accused have compulsory process for obtaining witnesses for
their defense. At common law the “single reservation” to the duty to testify in response to a
subpoena was “the case of the king,” whose “dignity” was seen as “incompatible” with appearing
“under the process of the court.” But, as Marshall explained, a king is born to power and can “do
no wrong.” The President, by contrast, is “of the people” and subject to the law.

16



[In] the two centuries since the Burr trial, successive Presidents have accepted Marshall’s ruling
that the Chief Executive is subject to subpoena. [The] bookend to Marshall’s ruling came in 1974
[in] U.S. v. Nixon. [Invoking] the common law maxim that “the public has a right to every man’s
evidence,” the Court [concluded] that the President’s “generalized assertion of privilege must yield
to the demonstrated, specific need for evidence in a pending criminal trial.” Two weeks later,
President Nixon dutifully released the tapes.

The history surveyed above all involved federal criminal proceedings. Here we are confronted for
the first time with a subpoena issued to the President by a local grand jury operating under the
supervision of a state court. [We] begin with the question of absolute immunity. The President’s
primary contention [is] that complying with state criminal subpoenas would necessarily divert the
Chief Executive from his duties. [But] Nixon v. Fitzgerald did not hold that distraction was
sufficient to confer absolute immunity. [Indeed,] we expressly rejected immunity based on
distraction alone 15 years later in Clinton v. Jones.[The] President next claims that the stigma of
being subpoenaed will undermine his leadership at home and abroad. [But] even if a tarnished
reputation were a cognizable impairment, there is nothing inherently stigmatizing about a President
performing the citizen’s normal duty of furnishing information relevant to a criminal investigation.
[Finally,] the President warn[s] that subjecting Presidents to state criminal subpoenas will make
them “easily identifiable targets” for harassment. But we rejected a nearly identical argument in
Clinton.

[We] recognize [that] harassing subpoenas could, under certain circumstances, threaten the
independence or effectiveness of the Executive. Even so, in Clinton we found that the risk of
harassment was not “serious” because federal courts have the tools to deter and, where necessary,
dismiss vexatious civil suits. And, while we cannot ignore the possibility that state prosecutors
may have political motivations, here again the law already seeks to protect against the predicted
abuse. [Grand] juries are prohibited from engaging in arbitrary fishing expeditions and initiating
investigations out of malice or an intent to harass. [In] the event of such harassment, a President
would be entitled to the protection of federal courts.

[And the] Supremacy Clause prohibits state judges and prosecutors from interfering with a
President’s official duties. [Federal] law allows a President to challenge any allegedly
unconstitutional influence in a federal forum, as the President has done here. Given these
safeguards and the Court’s precedents, we cannot conclude that absolute immunity is necessary or
appropriate under Article Il or the Supremacy Clause. [On] that point the Court is unanimous.

We next consider whether a state grand jury subpoena seeking a President’s private papers must
satisfy a heightened need standard. [We] disagree, for three reasons. First, such a heightened
standard would extend protection designed for official documents to the President’s private papers.
[Second,] neither the Solicitor General nor Justice Alito has established that heightened protection
against state subpoenas is necessary for the Executive to fulfill his Article Il functions. [Finally,]
in the absence of a need to protect the Executive, the public interest in fair and effective law
enforcement cuts in favor of comprehensive access to evidence. Requiring a state grand jury to
meet a heightened standard of need would hobble the grand jury’s ability to acquire all information
that might possibly bear on its investigation.
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[A] President may avail himself of the same protections available to every other citizen. These
include the right to challenge the subpoena on any grounds permitted by state law, which usually
include bad faith and undue burden or breadth. [A] President can raise subpoena-specific
constitutional challenges, in either a state or federal forum. [In] addition, the Executive can [show]
that compliance with a particular subpoena would impede his constitutional duties. [At] that point,
a court should use its inherent authority to quash or modify the subpoena, if necessary to ensure
that such interference with the President’s duties would not occur.

Justice KAVANAUGH, joined by Justice Gorsuch, concurring in the judgment.

[1] would apply the longstanding Nixon “demonstrated, specific need” standard to this case. [In]
my view, lower courts in cases of this sort involving a President will almost invariably have to
begin by delving into why the State wants the information; why and how much the State needs the
information, including whether the State could obtain the information elsewhere; and whether
compliance with the subpoena would unduly burden or interfere with a President’s official duties.

Justice THOMAS, dissenting.

| agree with the majority that the President is not entitled to absolute immunity from issuance of
the subpoena. But he may be entitled to relief against its enforcement. If the President can show
that his duties as chief magistrate demand his whole time for national objects, he is entitled to
relief from enforcement of the subpoena. [The] Burr standard places the burden on the President
but also requires courts to take pains to respect the demands on the President’s time. The
Constitution vests the President with extensive powers and responsibilities, and courts are poorly
situated to conduct a searching review of the President’s assertion that he is unable to comply.

Justice ALITO, dissenting.

[A] State may not block or interfere with the lawful work of the National Government. McCulloch.
[A] sitting President may not be prosecuted by a local district attorney. [If] a sitting President were
charged in New York County, would he be arrested and fingerprinted? He would presumably be
required to appear for arraignment in criminal court, where the judge would set the conditions for
his release. Could he be sent to Rikers Island or be required to post bail? [This] entire imagined
scene is farcical. The right of all the People to a functioning government would be sacrificed.

Chapter 8
Sec. 2, Insert at p. 546 after the note at the bottom of the page:

In June Medical Services v. Russo, 140 S.Ct. 2103 (2020), the Court took up a Louisiana law
that was “almost word-for-word identical” to the Texas law struck down in Whole Women’s
Health. By a 5-4 vote, the Court struck down the law but with no majority opinion. Justice
BREYER, joined by Justices Ginsburg, Kagan and Sotomayor, explained: “This case is similar to,
nearly identical with, Whole Woman’s Health. And the law must consequently reach a similar
conclusion.” Chief Justice ROBERTS provided the fifth vote but concurred only in the judgment:
“| joined the dissent in Whole Woman’s Health and continue to believe that the case was wrongly
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decided. The question today however is not whether Whole Woman’s Health was right or wrong,
but whether to adhere to it in deciding the present case. [The] legal doctrine of stare decisis requires
us, absent special circumstances, to treat like cases alike. [This] principle is grounded in a basic
humility that recognizes today’s legal issues are often not so different from the questions of
yesterday and that we are not the first ones to try to answer them. Because the “private stock of
reason ... in each man is small, ... individuals would do better to avail themselves of the general
bank and capital of nations and of ages.” 3 E. Burke, Reflections on the Revolution in France 110
(1790). [Stare decisis] is not an inexorable command. But for precedent to mean anything, the
doctrine must give way only to a rationale that goes beyond whether the case was decided correctly.
The Court accordingly considers additional factors before overruling a precedent, such as its
adminstrability, its fit with subsequent factual and legal developments, and the reliance interests
that the precedent has engendered.

“IUnder] Casey, the State may not impose an undue burden on the woman’s ability to obtain an
abortion. [After] faithfully reciting this standard, the Court in Whole Woman’s Health added the
following observation: ‘The rule announced in Casey... requires that courts consider the burdens a
law imposes on abortion access together with the benefits those laws confer.” Read in isolation
from Casey, such an inquiry could invite a grand balancing test in which unweighted factors
mysteriously are weighed. Under such tests, ‘equality of treatment is ... impossible to achieve;
predictability is destroyed; judicial arbitrariness is facilitated; judicial courage is impaired.” Scalia,
The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev. 1175, 1182 (1989). In this context, courts
applying a balancing test would be asked in essence to weigh the State’s interests in ‘protecting
the potentiality of human life’ and the health of the woman, on the one hand, against the woman’s
liberty interest in defining her *own concept of existence, of meaning, of the universe, and of the
mystery of human life’ on the other. Casey. There is no plausible sense in which anyone, let alone
this Court, could objectively assign weight to such imponderable values and no meaningful way
to compare them if there were. [Pretending] that we could pull that off would require us to act as
legislators, not judges, and would result in nothing other than an unanalyzed exercise of judicial
will in the guise of a neutral utilitarian calculus. Nothing about Casey suggested that a weighing
of costs and benefits of an abortion regulation was a job for the courts. Casey instead focuses on
the existence of a substantial obstacle, the sort of inquiry familiar to judges across a variety of
contexts. [Under] principles of stare decisis, | agree with the plurality that the determination in
Whole Woman’s Health that Texas’s law imposed a substantial obstacle requires the same
determination about Louisiana’s law. Under those same principles, | would adhere to the holding
of Casey, requiring a substantial obstacle before striking down an abortion regulation.”

Justice THOMAS dissented, reasoning that “abortionists and abortion clinics” have no standing to
bring claims that “vindicate no private rights of their own.”

Justice ALITO also dissented, joined by Justice Gorsuch and in part by Justices Thomas and
Kavanaugh: “Unless Casey is reexamined—and Louisiana has not asked us to do that—the test it
adopted should remain the governing standard. Stare decisis is a major theme in the plurality
opinion and that of the Chief Justice. Both opinions try to create the impression that this case is
the same as Whole Woman’s Health and that stare decisis therefore commands the same result. In
truth, however, the two cases are very different. [The] decision in Whole Woman’s Health was not
based on the face of the Texas statute, but on an empirical question, namely, the effect of the statute
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on access to abortion in that State. The Court’s answer to that question depended on numerous
factors that may differ from State to State, including the demand for abortions, the number and
location of abortion clinics and physicians, the geography of the State, the distribution of the
population, and the ability of physicians to obtain admitting privileges. There is no reason to think
that a law requiring admitting privileges will necessarily have the same effect in every state.”

Justice GORSUCH also dissented: “When a State enacts a law to further the health or safety of a
woman seeking an abortion, the Casey plurality added a key qualification: Only ‘unnecessary
health regulations that have the purpose or effect of presenting a substantial obstacle to a woman
seeking an abortion impose an undue burden on the right.” That qualification is clearly applicable
here, yet the concurrence nowhere addresses it, applying instead a new test of its own creation.
[Under] the concurrence’s test it seems possible that even the most compelling and narrowly
tailored medical regulation would have to fail if it placed a substantial obstacle in the way of
abortion access. Such a result would appear to create yet another discontinuity with Casey, which
expressly disavowed any test as strict as strict scrutiny.”

Justice KAVANAUGH also dissented: “In my view, additional factfinding is necessary to properly
evaluate Louisiana’s law. [The] Court should remand the case for a new trial and additional
factfinding under the appropriate legal standards.”

Sec. 4, add to end of note 5 at 632:

In Cedar Point Nursery v. Hassid, 141 S.Ct. 2063 (2021), the Court considered a California
regulation granting unions a right of access to agricultural employers’ property to solicit support
for unionization for up to three hours per day, 120 days per year. In an opinion by Chief Justice
ROBERTS, the Court, 6-3, held that the regulation constituted a per se physical taking entitled to
compensation under the Fifth and Fourteenth Amendments: “To determine whether a use
restriction effects a taking, this Court has generally applied the flexible test developed in Penn
Central. [Our] cases have often described use restrictions that go too far as ‘regulatory takings.’
But that label can mislead. Government action that physically appropriates property is no less a
physical taking because it arises from a regulation. The essential question is not [whether] the
government action at issue comes garbed as a regulation (or statute, or ordinance, or miscellaneous
decree). It is whether the government has physically taken property for itself or someone else—by
whatever means—or has instead restricted a property owner’s ability to use his own property.
Whenever a regulation results in a physical appropriation of property, a per se taking has occurred,
and Penn Central has no place. [Rather] than restraining the growers’ use of their own property,
the regulation appropriates for the enjoyment of third parties the owners’ right to exclude. The
right to exclude is one of the most treasured rights of property ownership. According to Blackstone,
the very idea of property entails ‘that sole and despotic dominion which one man claims and
exercises over the external things of the world, in total exclusion of the right of any other individual
in the universe.” 2 W. Blackstone, Commentaries on the Laws of England 2 (1766). [Government-
authorized] invasions of property—whether by plane, boat, cable, or beachcomber—are physical
takings requiring just compensation. [The dissent argues] that PruneYard shows that limited rights
of access to private property should be evaluated as regulatory rather than per se takings. We
disagree. Unlike the growers’ properties, the PruneYard was open to the public, welcoming some
25,000 patrons a day. Limitations on how a business generally open to the public may treat
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individuals on the premises are readily distinguishable from regulations granting a right to invade
property closed to the public. [The dissent also] warns that treating the access regulation as a per
se physical taking will endanger a host of state and federal government activities involving entry
onto private property. That fear is unfounded. [Our] holding does nothing to efface the distinction
between trespass and takings. Isolated physical invasions, not undertaken pursuant to a granted
right of access, are properly assessed as individual torts rather than appropriations of a property
right. [And] many government-authorized physical invasions will not amount to takings because
they are consistent with longstanding background restrictions on property rights. [The]
government does not take a property interest when it merely asserts a pre-existing limitation upon
the land owner’s title. For example, the government owes a landowner no compensation for
requiring him to abate a nuisance on his property, because he never had a right to engage in the
nuisance in the first place.

“[Finally,] the government may require property owners to cede a right of access as a condition of
receiving certain benefits, without causing a taking. [Under] this framework, government health
and safety inspection regimes will generally not constitute takings.”

Justice BREYER dissented, joined by Justices Sotomayor and Kagan: “Does the regulation
physically appropriate the employers’ property? If so, there is no need to look further; the
Government must pay the employers just compensation. Or does the regulation simply regulate
the employers’ property rights? If so, then there is every need to look further; the government need
pay the employers just compensation only if the regulation ‘goes too far.” Pennsylvania Coal Co.
v. Mahon ; see also Penn. Central. In [the majority’s] view, virtually every government-authorized
invasion is an “appropriation. But this regulation does not “appropriate’ anything; it regulates the
employers’ right to exclude others. At the same time, our prior cases make clear that the regulation
before us allows only a temporary invasion of a landowner’s property and that this kind of
temporary invasion amounts to a taking only if it goes ‘too far.” [The] majority’s conclusion
threatens to make many ordinary forms of regulation unusually complex or impractical. And
though the majority attempts to create exceptions to narrow its rule, the law’s need for feasibility
suggests that the majority’s framework is wrong. [Consider] the large numbers of ordinary
regulations in a host of different fields that, for a variety of purposes, permit temporary entry onto
(or an ‘invasion of”) a property owner’s land. They include activities ranging from examination of
food products to inspections for compliance with preschool licensing requirements.”

Chapter 9
Sec. 5, Insert at the end of note 3 on p. 825:

In Rucho v. Common Cause, 588 U.S. _ (2019), the Court put an end to the lengthy process
by which it had hinted at the possibility that it might find partisan gerrymandering to violate equal
protection. Chief Justice ROBERTS wrote for a 5-4 majority: “The districting plans at issue here
are highly partisan, by any measure. [The] question here is whether there is an appropriate role for
the Federal Judiciary in remedying the problem of partisan gerrymandering—whether such claims
are claims of legal right, resolvable according to legal principles, or political questions that must
find their resolution elsewhere. Partisan gerrymandering [was] known in the Colonies prior to
Independence. [The] Framers were aware of electoral districting problems and considered what to
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do about them. They settled on a characteristic approach, assigning the issue to the state
legislatures, expressly checked and balanced by the Federal Congress. [At] no point was there a
suggestion that the federal courts had a role to play. [To] hold that legislators cannot take partisan
interests into account when drawing district lines would essentially countermand the Framers’
decision to entrust districting to political entities. The central problem is not determining whether
a jurisdiction has engaged in partisan gerrymandering. It is determining when political
gerrymandering has gone too far. [Partisan] gerrymandering claims invariably sound in a desire
for proportional representation. Our cases, however, clearly foreclose any claim that the
Constitution requires proportional representation or that legislatures in reapportioning must draw
district lines to come as near as possible to allocating seats to the contending parties in proportion
to what their anticipated statewide vote will be. [Unable] to claim that the Constitution requires
proportional representation outright, plaintiffs inevitably ask the courts to make their own political
judgment about how much representation particular political parties deserve—based on the votes
of their supporters—and to rearrange the challenged districts to achieve that end. But federal courts
are not equipped to apportion political power as a matter of fairness, nor is there any basis for
concluding that they were authorized to do so. [It] is not even clear what fairness looks like in this
context. There is a large measure of ‘unfairness’ in any winner-take-all system. Fairness may mean
a greater number of competitive districts. Such a claim seeks to undo packing and cracking so that
supporters of the disadvantaged party have a better shot at electing their preferred candidates. But
making as many districts as possible more competitive could be a recipe for disaster for the
disadvantaged party. [Perhaps] the ultimate objective of a ‘fairer’ share of seats in the
congressional delegation is most readily achieved by vyielding to the gravitational pull of
proportionality and engaging in cracking and packing, to ensure each party its ‘appropriate’ share
of safe seats. Such an approach, however, comes at the expense of competitive districts and of
individuals in districts allocated to the opposing party. Or perhaps fairness should be measured by
adherence to traditional districting criteria, such as maintaining political subdivisions, keeping
communities of interest together, and protecting incumbents. But protecting incumbents, for
example, enshrines a particular partisan distribution. And the ‘natural political geography’ of a
State—such as the fact that urban electoral districts are often dominated by one political party—
can itself lead to inherently packed districts. There are no legal standards discernible in the
Constitution for making such judgments, let alone limited and precise standards that are clear,
manageable, and politically neutral. [And] it is only after determining how to define fairness that
you can even begin to answer the determinative question: “How much is too much?’ [Appellees]
contend that if we can adjudicate one-person, one-vote claims, we can also assess partisan
gerrymandering claims. But the one-person, one-vote rule is relatively easy to administer as a
matter of math. The same cannot be said of partisan gerrymandering claims, because the
Constitution supplies no objective measure for assessing whether a districting map treats a political
party fairly. [More] fundamentally, ‘vote dilution’ in the one-person, one-vote cases refers to the
idea that each vote must carry equal weight. In other words, each representative must be
accountable to (approximately) the same number of constituents. That requirement does not extend
to political parties. It does not mean that each party must be influential in proportion to its number
of supporters. [Unlike] partisan gerrymandering claims, a racial gerrymandering claim does not
ask for a fair share of political power and influence, with all the justiciability conundrums that
entails. It asks instead for the elimination of a racial classification. A partisan gerrymandering
claim cannot ask for the elimination of partisanship. [The] dissent proposes using a State’s own
districting criteria as a neutral baseline from which to measure how extreme a partisan gerrymander
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is. [1t] does not make sense to use criteria that will vary from State to State and year to year as the
baseline for determining whether a gerrymander violates the Federal Constitution. [The] same map
could be constitutional or not depending solely on what the mapmakers said they set out to do.
That possibility illustrates that the dissent’s proposed constitutional test is indeterminate and
arbitrary. Even if we were to accept the dissent’s proposed baseline, it would return us to the
original unanswerable question (How much political motivation and effect is too much?) Would
twenty percent away from the median map be okay? Forty percent? Sixty percent? Why or why
not? [The] dissent argues that there are other instances in law where matters of degree are left to
the courts. [But] those instances typically involve constitutional or statutory provisions or common
law confining and guiding the exercise of judicial discretion.”

Justice KAGAN dissented, joined by Justices Ginsburg, Breyer, and Sotomayor: “For the first time
ever, this Court refuses to remedy a constitutional violation because it thinks the task beyond
judicial capabilities. And not just any constitutional violation. The partisan gerrymanders in these
cases deprived citizens of the most fundamental of their constitutional rights: the rights to
participate equally in the political process, to join with others to advance political beliefs, and to
choose their political representatives. In so doing, the partisan gerrymanders here debased and
dishonored our democracy, turning upside-down the core American idea that all governmental
power derives from the people. These gerrymanders enabled politicians to entrench themselves in
office as against voters’ preferences. They promoted partisanship above respect for the popular
will. They encouraged a politics of polarization and dysfunction. If left unchecked, gerrymanders
like the ones here may irreparably damage our system of government. [Is] that how American
democracy is supposed to work? | have yet to meet the person who thinks so. [Yes,] partisan
gerrymandering goes back to the Republic’s earliest days. (As does vociferous opposition to it.)
But big data and modern technology [make] today’s gerrymandering altogether different from the
crude linedrawing of the past. [Mapmakers] now have access to more granular data about party
preference and voting behavior than ever before. County-level voting data has given way to
precinct-level or city-block-level data; and increasingly, mapmakers avail themselves of data sets
providing wide-ranging information about even individual voters. Just as important, advancements
in computing technology have enabled mapmakers to put that information to use with
unprecedented efficiency and precision. While bygone mapmakers may have drafted three or four
alternative districting plans, today’s mapmakers can generate thousands of possibilities at the touch
of a key—and then choose the one giving their party maximum advantage (usually while still
meeting traditional districting requirements). The effect is to make gerrymanders far more
effective and durable than before, insulating politicians against all but the most titanic shifts in the
political tides. These are not your grandfather’s—Iet alone the Framers’—gerrymanders. The proof
is in the 2010 pudding. [Take] Pennsylvania. In the three congressional elections occurring under
the State’s original districting plan (before the State Supreme Court struck it down), Democrats
received between 45% and 51% of the statewide vote, but won only 5 of 18 House seats. Or go
next door to Ohio. There, in four congressional elections, Democrats tallied between 39% and 47%
of the statewide vote, but never won more than 4 of 16 House seats. And gerrymanders will only
get worse (or depending on your perspective, better) as time goes on—as data becomes ever more
fine-grained and data analysis techniques continue to improve. What was possible with paper and
pen—or even with Windows 95—doesn’t hold a candle [to] what will become possible with
developments like machine learning. And someplace along this road, ‘we the people’ become
sovereign no longer. [Over] the past several years, federal courts across the country [have] largely
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converged on a standard for adjudicating partisan gerrymandering claims. [The] standard does not
use any judge-made conception of electoral fairness—either proportional representation or any
other; instead, it takes as its baseline a State’s own criteria of fairness, apart from partisan gain.
And by requiring plaintiffs to make difficult showings relating to both purpose and effects, the
standard invalidates the most extreme, but only the most extreme, partisan gerrymanders. [The]
approach [begins] by using advanced computing technology to randomly generate a large
collection of districting plans that incorporate the State’s physical and political geography and
meet its declared districting criteria, except for partisan gain. For each of those maps, the method
then uses actual precinct-level votes from past elections to determine a partisan outcome (i.e., the
number of Democratic and Republican seats that map produces). Suppose we now have 1,000
maps, each with a partisan outcome attached to it. We can line up those maps on a continuum—
the most favorable to Republicans on one end, the most favorable to Democrats on the other.We
can then find the median outcome—that is, the outcome smack dab in the center—in a world with
no partisan manipulation. And we can see where the State’s actual plan falls on the spectrum—at
or near the median or way out on one of the tails? The further out on the tail, the more extreme the
partisan distortion and the more significant the vote dilution. [The] comparator (or baseline or
touchstone) is the result not of a judge’s philosophizing but of the State’s own characteristics and
judgments. The effects evidence in these cases accepted as a given the State’s physical geography
(e.g., where does the Chesapeake run?) and political geography (e.g., where do the Democrats live
on top of each other?). [The] assemblage of maps, reflecting the characteristics and judgments of
the State itself, creates a neutral baseline from which to assess whether partisanship has run amok.
Extreme outlier as to what? As to the other maps the State could have produced given its unique
political geography and its chosen districting criteria. Not as to the maps a judge, with his own
view of electoral fairness, could have dreamed up. [According] to the majority, [those] criteria
‘will vary from State to State and year to year.” But that is a virtue, not a vice—a feature, not a
bug. Using the criteria the State itself has chosen at the relevant time prevents any judicial
predilections from affecting the analysis—exactly what the majority claims it wants. At the same
time, using those criteria enables a court to measure just what it should: the extent to which the
pursuit of partisan advantage—»by these legislators at this moment—nhas distorted the State’s
districting decisions. [The] majority’s ‘how much is too much’ critique fares no better than its
neutrality argument. How about the following for a first-cut answer: This much is too much. By
any measure, a map that produces a greater partisan skew than any of 3,000 randomly generated
maps (all with the State’s political geography and districting criteria built in) reflects “too much’
partisanship. [Gerrymandering] is, as so many Justices have emphasized before, anti-democratic
in the most profound sense. Is it conceivable that someday voters will be able to break out of that
prefabricated box? Sure. But everything possible has been done to make that hard. [Of] all times
to abandon the Court’s duty to declare the law, this was not the one. The practices challenged in
these cases imperil our system of government. Part of the Court’s role in that system is to defend
its foundations. None is more important than free and fair elections. With respect but deep sadness,
I dissent.”

Chapter 11
Sec. 4, new note before 6 at p. 1012:

Calls to reconsider the actual malice standard. In Berisha v. Lawson, 141 S.Ct. 2424 (2021),
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the Court denied certiorari in a case applying Sullivan. Justices Thomas and Gorsuch filed separate
dissents from the denial of certiorari calling for reexamination of Sullivan. Justice THOMAS wrote:
“This Court’s pronouncement that the First Amendment requires public figures to establish actual
malice bears no relation to the text, history, or structure of the Constitution. In fact, the opposite
rule historically prevailed: The common law deemed libels against public figures to be more
serious and injurious than ordinary libels. [Our] reconsideration is all the more needed because of
the doctrine’s real-world effects. Public figure or private, lies impose real harm. Take, for instance,
the shooting at a pizza shop rumored to be ‘the home of a Satanic child sex abuse ring involving
top Democrats such as Hillary Clinton.” Or think of those who have had job opportunities
withdrawn over false accusations of racism or anti-Semitism. Or read about Kathrine McKee—
surely this Court should not remove a woman’s right to defend her reputation in court simply
because she accuses a powerful man of rape. The proliferation of falsehoods is, and always has
been, a serious matter.”

Justice GORSUCH wrote: “Since 1964, [our] Nation’s media landscape has shifted in ways few
could have foreseen. Back then, building printing presses and amassing newspaper distribution
networks demanded significant investment and expertise. Broadcasting required licenses for
limited airwaves and access to highly specialized equipment. Comparatively large companies
dominated the press, often employing legions of investigative reporters, editors, and fact-checkers.
[But] thanks to revolutions in technology, today virtually anyone in this country can publish
virtually anything for immediate consumption virtually anywhere in the world. The effect of these
technological changes on our Nation’s media may be hard to overstate. Large numbers of
newspapers and periodicals have failed. With their fall has come the rise of 24-hour cable news
and online media platforms that monetize anything that garners clicks. No doubt, this new media
world has many virtues—not least the access it affords those who seek information about and the
opportunity to debate public affairs. At the same time, some reports suggest that our new media
environment also facilitates the spread of disinformation. [The] distribution of disinformation—
which costs almost nothing to generate—has become a profitable business while the economic
model that supported reporters, fact-checking, and editorial oversight has deeply eroded.

“[When] the Court originally adopted the actual malice standard, it took the view that tolerating
the publication of some false information was a necessary and acceptable cost to pay to ensure
truthful statements vital to democratic self-government were not inadvertently suppressed. But
over time the actual malice standard has evolved from a high bar to recovery into an effective
immunity from liability. [The] bottom line? It seems that publishing without investigation, fact-
checking, or editing has become the optimal legal strategy. [Combine] this legal incentive with the
business incentives fostered by our new media world and the deck seems stacked against those
with traditional (and expensive) journalistic standards—and in favor of those who can disseminate
the most sensational information as efficiently as possible without any particular concern for truth.
[As] Sullivan’s actual malice standard has come to apply in our new world, it’s hard not to ask
whether it now even “cut[s] against the very values underlying the decision.” Kagan, A Libel Story:
Sullivan Then and Now, 18 L. & Soc. Inquiry 197, 207 (1993) (reviewing A. Lewis, Make No
Law: The Sullivan Case and the First Amendment (1991)). If ensuring an informed democratic
debate is the goal, how well do we serve that interest with rules that no longer merely tolerate but
encourage falsehoods in quantities no one could have envisioned almost 60 years ago?”
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Chapter 12
Sec. 2, add to note 7 at p. 1270:

The Second Circuit upheld the district court. After Donald Trump was no longer president, the
Supreme Court in Biden v. Knight First Amendment Institute, 141 S.Ct. 1220 (2021), granted
certiorari, vacated the Second Circuit’s judgment and sent the case back to it with instructions to
dismiss it as moot.

Justice THOMAS concurred to offer his own views on the issues: “[Applying] old doctrines to
new digital platforms is rarely straightforward. [Some] aspects of Mr. Trump’s account resemble
a constitutionally protected public forum. But it seems rather odd to say that something is a
government forum when a private company has unrestricted authority to do away with it. The
disparity between Twitter’s control and Mr. Trump’s control is stark, to say the least. Mr. Trump
blocked several people from interacting with his messages. Twitter barred Mr. Trump not only
from interacting with a few users, but removed him from the entire platform, thus barring all
Twitter users from interacting with his messages. Under its terms of service, Twitter can remove
any person from the platform—including the President of the United States—at any time for any
Oor no reason.

“[Today’s] digital platforms provide avenues for historically unprecedented amounts of speech,
including speech by government actors. Also unprecedented, however, is the concentrated control
of so much speech in the hands of a few private parties. We will soon have no choice but to address
how our legal doctrines apply to highly concentrated, privately owned information infrastructure
such as digital platforms. [If] part of the problem is private, concentrated control over online
content and platforms available to the public, then part of the solution may be found in doctrines
that limit the right of a private company to exclude. Historically, at least two legal doctrines limited
a company’s right to exclude. First, our legal system and its British predecessor have long
subjected certain businesses, known as common carriers, to special regulations, including a general
requirement to serve all comers. [In] exchange for regulating transportation and communication
industries, governments—~both State and Federal—have sometimes given common carriers special
government favors. For example, governments have tied restrictions on a carrier’s ability to reject
clients to immunity from certain types of suits or to regulations that make it more difficult for other
companies to compete with the carrier (such as franchise licenses). By giving these companies
special privileges, governments place them into a category distinct from other companies and
closer to some functions, like the postal service, that the State has traditionally undertaken. Second,
governments have limited a company’s right to exclude when that company is a public
accommodation. This concept—related to common-carrier law—applies to companies that hold
themselves out to the public but do not carry freight, passengers, or communications. It also applies
regardless of the company’s market power. Internet platforms of course have their own First
Amendment interests, but regulations that might affect speech are valid if they would have been
permissible at the time of the founding. The long history in this country and in England of
restricting the exclusion right of common carriers and places of public accommodation may save
similar regulations today from triggering heightened scrutiny—especially where a restriction
would not prohibit the company from speaking or force the company to endorse the speech.”
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Sec. 2, replace Note 7 at p. 1301:

Mahanoy Area School District
V.
B. L., a Minor,

__US.__, 141 S.Ct. 2038 (2021)
Justice BREYER delivered the opinion for the Court:

B. L. [was] a student at Mahanoy Area High School, a public school in Mahanoy City,
Pennsylvania. At the end of her freshman year, B. L. tried out for a position on the school’s varsity
cheerleading squad and for right fielder on a private softball team. She did not make the varsity
cheerleading team or get her preferred softball position, but she was offered a spot on the
cheerleading squad’s junior varsity team. [That] weekend, B. L. used her smartphone to post two
photos on Snapchat, a social media application that allows users to post photos and videos that
disappear after a set period of time. [The] first image B. L. posted showed B. L. and a friend with
middle fingers raised; it bore the caption: “Fuck school fuck softball fuck cheer fuck everything.”
The second image was blank but for a caption, which read: “Love how me and [another student]
get told we need a year of jv before we make varsity but tha[t] doesn’t matter to anyone else?” The
caption also contained an upside-down smiley-face emoji. [At] least one of [B.L.’s Snapchat
friends] took pictures of B. L.’s posts and shared them with other members of the cheerleading
squad. One of the students who received these photos showed them to her mother (who was a
cheerleading squad coach), and the images spread. That week, several cheerleaders and other
students approached the cheerleading coaches “visibly upset” about B. L.’s posts. Questions about
the posts persisted during an Algebra class taught by one of the two coaches. After discussing the
matter with the school principal, the coaches decided that because the posts used profanity in
connection with a school extracurricular activity, they violated team and school rules. As a result,
the coaches suspended B. L. from the junior varsity cheerleading squad for the upcoming year.

[We] do not believe the special characteristics that give schools [license] to regulate student speech
always disappear when a school regulates speech that takes place off campus. The school’s
regulatory interests remain significant in some off-campus circumstances. [Several] types of off-
campus behavior [may] call for school regulation. These include serious or severe bullying or
harassment targeting particular individuals; threats aimed at teachers or other students; the failure
to follow rules concerning lessons, the writing of papers, the use of computers, or participation in
other online school activities; and breaches of school security devices, including material
maintained within school computers.

[Particularly] given the advent of computer-based learning, we hesitate to determine precisely
which of many school-related off-campus activities belong on such a list. Neither do we now know
how such a list might vary, depending upon a student’s age, the nature of the school’s off-campus
activity, or the impact upon the school itself. Thus, we do not now set forth a broad, highly general
First Amendment rule stating just what counts as “off campus” speech and whether or how
ordinary First Amendment standards must give way off campus to a school’s special need to
prevent, e.g., substantial disruption of learning-related activities or the protection of those who
make up a school community.
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We can, however, mention three features of off-campus speech that often, even if not always,
distinguish schools’ efforts to regulate that speech from their efforts to regulate on-campus speech.
Those features diminish the strength of the unique educational characteristics that might call for
special First Amendment leeway.

First, a school, in relation to off-campus speech, will rarely stand in loco parentis. [Geographically]
speaking, off-campus speech will normally fall within the zone of parental, rather than school-
related, responsibility.

Second, from the student speaker’s perspective, regulations of off-campus speech, when coupled
with regulations of on-campus speech, include all the speech a student utters during the full 24-
hour day. That means courts must be more skeptical of a school’s efforts to regulate off-campus
speech, for doing so may mean the student cannot engage in that kind of speech at all. When it
comes to political or religious speech that occurs outside school or a school program or activity,
the school will have a heavy burden to justify intervention.

Third, the school itself has an interest in protecting a student’s unpopular expression, especially
when the expression takes place off campus. America’s public schools are the nurseries of
democracy. Our representative democracy only works if we protect the marketplace of ideas. This
free exchange facilitates an informed public opinion, which, when transmitted to lawmakers, helps
produce laws that reflect the People’s will. That protection must include the protection of
unpopular ideas, for popular ideas have less need for protection. Thus, schools have a strong
interest in ensuring that future generations understand the workings in practice of the well-known
aphorism, “I disapprove of what you say, but | will defend to the death your right to say it.”
(Although this quote is often attributed to Voltaire, it was likely coined by an English writer,
Evelyn Beatrice Hall.)

[Taken] together, these three features of much off-campus speech mean that the leeway the First
Amendment grants to schools in light of their special characteristics is diminished. We leave for
future cases to decide where, when, and how these features mean the speaker’s off-campus location
will make the critical difference. This case can, however, provide one example.

Consider B. L.’s speech. Putting aside the vulgar language, the listener would hear criticism, of
the team, the team’s coaches, and the school—in a word or two, criticism of the rules of a
community of which B. L. forms a part. This criticism did not involve features that would place it
outside the First Amendment’s ordinary protection. B. L.’s posts, while crude, did not amount to
fighting words. Chaplinsky. And while B. L. used vulgarity, her speech was not obscene as this
Court has understood that term. Cohen.

[Consider] too when, where, and how B. L. spoke. Her posts appeared outside of school hours
from a location outside the school. She did not identify the school in her posts or target any member
of the school community with vulgar or abusive language. B. L. also transmitted her speech
through a personal cellphone, to an audience consisting of her private circle of Snapchat friends.
These features of her speech, while risking transmission to the school itself, nonetheless [diminish]
the school’s interest in punishing B. L.’s utterance.

28



But what about the school’s interest, here primarily an interest in prohibiting students from using
vulgar language to criticize a school team or its coaches—at least when that criticism might well
be transmitted to other students, team members, coaches, and faculty? We can break that general
interest into three parts.

[The] strength of this anti-vulgarity interest is weakened considerably by the fact that B. L. spoke
outside the school on her own time. B. L. spoke under circumstances where the school did not
stand in loco parentis. [Moreover,] the vulgarity in B. L.’s posts encompassed a message. [The]
school has presented no evidence of any general effort to prevent students from using vulgarity
outside the classroom.

[We] can find no evidence in the record of the sort of “substantial disruption” of a school activity
or a threatened harm to the rights of others that might justify the school’s action. [When] one of B.
L.’s coaches was asked directly if she had “any reason to think that this particular incident would
disrupt class or school activities other than the fact that kids kept asking ... about it,” she responded
simply, “No.” [The] alleged disturbance here does not meet Tinker’s demanding standard.

[One] of the coaches testified that the school decided to suspend B. L. “[based] on the fact that
there was negativity put out there that could impact students in the school.” There is little else,
however, that suggests any serious decline in team morale—to the point where it could create a
substantial interference in, or disruption of, the school’s efforts to maintain team cohesion.

It might be tempting to dismiss B. L.’s words as unworthy of the robust First Amendment
protections discussed herein. But sometimes it is necessary to protect the superfluous in order to
preserve the necessary.

Justice ALITO, with whom Justice Gorsuch joins, concurring.

Why should enrollment in a public school result in the diminution of a student’s free-speech rights?
[Parents] are treated as having relinquished the measure of authority that the schools must be able
to exercise in order to carry out their state-mandated educational mission, as well as the authority
to perform any other functions to which parents expressly or implicitly agree. [It] is reasonable to
infer that this authority extends to periods when students are in school but are not in class, for
example, when they are walking in a hall, eating lunch, congregating outside before the school day
starts, or waiting for a bus after school. [A] public school’s regulation of off-premises student
speech is a different matter. [Parents] do not implicitly relinquish all that authority when they send
their children to a public school.

[Between the] two extremes [of] off-premises speech that is tantamount to on-campus speech and
general statements made off premises on matters of public concern [lie] the categories of off-
premises student speech that appear to have given rise to the most litigation. [One] group of cases
involves perceived threats to school administrators, teachers, other staff members, or students.
[Another] common category involves speech that criticizes or derides school administrators,
teachers, or other staff members. [Parents] surely do not relinquish their children’s ability to
complain in an appropriate manner about wrongdoing, dereliction, or even plain incompetence.
[Perhaps] the most difficult category involves criticism or hurtful remarks about other students.
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Bullying and severe harassment are serious (and age-old) problems, but these concepts are not
easy to define with the precision required for a regulation of speech.

Justice THOMAS, dissenting.

I would begin the assessment of the scope of free-speech rights incorporated against the States by
looking to what ordinary citizens at the time of the Fourteenth Amendment’s ratification would
have understood the right to encompass. Cases and treatises from that era reveal that public schools
retained substantial authority to discipline students. [And,] although schools had less authority
after a student returned home, it was well settled that they still could discipline students for off-
campus speech or conduct that had a proximate tendency to harm the school environment.

Perhaps the most familiar example applying this rule is a case where a student, after returning
home from school, used “disrespectful language” against a teacher—he called the teacher “old”—
“in presence of the [teacher] and of some of his fellow pupils.” The Vermont Supreme Court held
that the teacher could discipline a student for this speech because the speech had “a direct and
immediate tendency to injure the school, to subvert the master’s authority, and to beget disorder
and insubordination.” Lander v. Seaver, 32 Vt. 114 (1859). [So] widespread was this rule that it
served not only as the basis for schools to discipline disrespectful speech but also to regulate
truancy. Although modern doctrine draws a clear line between speech and conduct, cases in the
19th century did not. [Some] courts made statements that, if read in isolation, could suggest that
schools had no authority at all to regulate off-campus speech. But, these courts made it clear that
the rule against regulating off-campus speech applied only when that speech was “nowise
connected with the management or successful operation of the school.”

If there is a good constitutional reason to depart from this historical rule, the majority and the
parties fail to identify it.

Sec. 2, Insert on p. 1343 before note 8:

In Agency for International Development v. Alliance for Open Society International Inc., 140
S. Ct. 2082 (2020), the Court considered whether the same law at issue in AOS Il was
unconstitutional as applied to foreign affiliates of U.S.-based organizations. By a 5-3 vote, the
Court rejected the challenge. Justice KAVANAUGH wrote for the Court that the foreign affiliates
had no First Amendment rights because “foreign citizens outside U. S. territory do not possess
rights under the U. S. Constitution” and “separately incorporated organizations are separate legal
units with distinct legal rights and obligations” as a matter of corporate law.

Justice BREYER dissented, joined by Justices Ginsburg and Sotomayor (Justice Kagan was
recused). He wrote: “This case is not about the First Amendment rights of foreign organizations
[but rather] about the First Amendment rights of American organizations. [Respondents] and their
affiliates receive federal funding to fight HIV/AIDS overseas. What has been at stake in this case
from the beginning, then, is protected speech often aimed at audiences abroad. Our decision in
AOSII shielded respondents’ global message from government-compelled distortion in the eyes
of those foreign audiences, as well as listeners here at home. Yet in the wake of our ruling,
respondents have continued to suffer that exact same First Amendment harm. True, respondents’
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international mission sometimes requires that they convey their message through affiliates
incorporated in far-off countries, rather than registered here at home. But so what? Audiences
everywhere attribute speech based on whom they perceive to be speaking, not on corporate
paperwork they will never see. [The] idea that foreign citizens abroad never have constitutional
rights is not a ‘bedrock’ legal principle. [This] Court has studiously avoided establishing an
absolute rule that forecloses that protection in all circumstances. [The] exhaustive review of our
precedents that we conducted in Boumediene [20" ed., p. 379] pointed to the opposite conclusion.
[And] our First Amendment precedents (including AOS 1) refute any suggestion that a workaday
principle of corporate law somehow resolves the constitutional issue here in dispute.”

Section 3, Insert after Matal v. Tam, p.1347:

lancu v. Brunetti, 588 U.S. __ (2019), raised an issue similar to that in Matal v. Tam: Could the
Patent and Trademark Office refuse registration to a mark that it found *“scandalous” or “immoral”
under the Lanham Act? At issue was a clothing line seeking to register its brand name, “FUCT.”
Writing for the Court, Justice KAGAN found Tam controlling: “[The] mark (which functions as
the clothing’s brand name) is pronounced as four letters, one after the other: F-U-C-T. But you
might read it differently and, if so, you would hardly be alone. [To] determine whether a mark [is
scandalous or immoral under the Lanham Act], the PTO asks whether a ‘substantial composite of
the general public’ would find the mark ‘shocking to the sense of truth, decency, or propriety’;
‘giving offense to the conscience or moral feelings’; “calling out for condemnation’; ‘disgraceful’;
‘offensive’; “disreputable’; or “vulgar.” [The] Board stated that the mark was ‘highly offensive’
and “vulgar,” and that it had ‘decidedly negative sexual connotations.”” Under Tam, Justice Kagan
held, “the key question becomes: Is the ‘immoral or scandalous’ criterion in the Lanham Act
viewpoint-neutral or viewpoint-based? It is viewpoint-based. [The] Lanham Act allows
registration of marks when their messages accord with, but not when their messages defy, society’s
sense of decency or propriety. Put the pair of overlapping terms together and the statute, on its
face, distinguishes between two opposed sets of ideas: those aligned with conventional moral
standards and those hostile to them. [Here] are some samples. The PTO rejected marks conveying
approval of drug use (YOU CAN’T SPELL HEALTHCARE WITHOUT THC for pain-relief
medication, MARIJUANA COLA and KO KANE for beverages) because it is scandalous to
‘inappropriately glamorize drug abuse.’ But at the same time, the PTO registered marks with such
sayings as D.A.R.E. TO RESIST DRUGS AND VIOLENCE and SAY NO TO DRUGS—
REALITY IS THE BEST TRIP IN LIFE. Similarly, the PTO disapproved registration for the mark
BONG HITS 4 JESUS because it “suggests that people should engage in an illegal activity in
connection with worship” and because ‘Christians would be morally outraged by a statement that
connects Jesus Christ with illegal drug use.” [But] the PTO approved marks—PRAISE THE
LORD for a game and JESUS DIED FOR YQOU on clothing—whose message suggested religious
faith rather than blasphemy or irreverence. [The] Government basically asks us to treat decisions
like those described above as PTO examiners’ mistakes. [The] Government’s idea, abstractly
phrased, is to narrow the statutory bar to ‘marks that are offensive [or] shocking to a substantial
segment of the public because of their mode of expression, independent of any views that they may
express.” More concretely, the Government explains that this reinterpretation would mostly restrict
the PTO to refusing marks that are ‘vulgar’—meaning ‘lewd,” ‘sexually explicit or profane.” a
reconfigured bar, the Government says, would not turn on viewpoint, and so we could uphold it.
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[Even] assuming the Government’s reading would eliminate First Amendment problems, we may
adopt it only if we can see it in the statutory language. And we cannot. [The] statute as written
does not draw the line at lewd, sexually explicit, or profane marks.”

Justice ALITO concurred, offering a recommendation to Congress: “[In] many countries with
constitutions or legal traditions that claim to protect freedom of speech, serious viewpoint
discrimination is now tolerated, and such discrimination has become increasingly prevalent in this
country. At a time when free speech is under attack, it is especially important for this Court to
remain firm on the principle that the First Amendment does not tolerate viewpoint discrimination.
[Our] decision does not prevent Congress from adopting a more carefully focused statute that
precludes the registration of marks containing vulgar terms that play no real part in the expression
of ideas. The particular mark in question in this case could be denied registration under such a
statute. The term suggested by that mark is not needed to express any idea and, in fact, as
commonly used today, generally signifies nothing except emotion and a severely limited
vocabulary. The registration of such marks serves only to further coarsen our popular culture. But
we are not legislators and cannot substitute a new statute for the one now in force.”

Chief Justice ROBERTS concurred in part and dissented in part, suggesting a compromise between
the majority and dissent: “I agree with the majority that the ‘immoral’ portion of the provision is
not susceptible of a narrowing construction that would eliminate its viewpoint bias. [However,]
the ‘scandalous’ portion of the provision is susceptible of such a narrowing construction. Standing
alone, the term *‘scandalous’ need not be understood to reach marks that offend because of the
ideas they convey; it can be read more narrowly to bar only marks that offend because of their
mode of expression—marks that are obscene, vulgar, or profane. That is how the PTO now
understands the term, in light of our decision in Tam. | agree with Justice Sotomayor that such a
narrowing construction is appropriate in this context. [Refusing] registration to obscene, vulgar,
or profane marks does not offend the First Amendment. Whether such marks can be registered
does not affect the extent to which their owners may use them in commerce to identify goods. No
speech is being restricted; no one is being punished. The owners of such marks are merely denied
certain additional benefits associated with federal trademark registration. The Government,
meanwhile, has an interest in not associating itself with trademarks whose content is obscene,
vulgar, or profane. The First Amendment protects the freedom of speech; it does not require the
Government to give aid and comfort to those using obscene, vulgar, and profane modes of
expression.”

Justice BREYER, concurred in part and dissented in part, suggesting a proportionality approach
as he did in Reed v. Gilbert: “l would place less emphasis on trying to decide whether the statute
at issue should be categorized as an example of ‘viewpoint discrimination,” ‘content
discrimination,” ‘commercial speech,” ‘government speech,’ or the like. [I] believe we would do
better to treat this Court’s speech-related categories not as outcome-determinative rules, but
instead as rules of thumb. After all, these rules are not absolute. The First Amendment is not the
Tax Code. Indeed, even when we consider a regulation that is ostensibly viewpoint discriminatory
or that is subject to strict scrutiny, we sometimes find the regulation to be constitutional after
weighing the competing interests involved. Unfortunately, the Court has sometimes applied these
rules—especially the category of ‘content discrimination’—too rigidly. [This] case illustrates the
limits of relying on rigid First Amendment categories, for the statute at issue does not fit easily
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into any of these categories. [The] trademark statute does not clearly fit within any of the existing
outcome-determinative categories. Why, then, should we rigidly adhere to these categories? Rather
than puzzling over categorization, | believe we should focus on the interests the First Amendment
protects and ask a more basic proportionality question: Does the regulation at issue work harm to
First Amendment interests that is disproportionate in light of the relevant regulatory objectives?
Based on this proportionality analysis, | would conclude that the statute at issue here, as interpreted
by Justice Sotomayor, does not violate the First Amendment.

Justice SOTOMAYOR, joined by Justice Breyer, concurred in part and dissented in part: “The
Court’s decision today will beget unfortunate results. With the Lanham Act’s scandalous-marks
provision struck down as unconstitutional viewpoint discrimination, the Government will have no
statutory basis to refuse (and thus no choice but to begin) registering marks containing the most
vulgar, profane, or obscene words and images imaginable.

“The coming rush to register such trademarks—and the Government’s immediate powerlessness
to say no—is eminently avoidable. Rather than read the relevant text as the majority does, it is
equally possible to read that provision’s bar on the registration of ‘scandalous’ marks to address
only obscenity, vulgarity, and profanity. Such a narrowing construction would save that duly
enacted legislative text by rendering it a reasonable, viewpoint-neutral restriction on speech that is
permissible in the context of a beneficial governmental initiative like the trademark-registration
system. | would apply that narrowing construction to the term “scandalous’ and accordingly reject
petitioner Erik Brunetti’s facial challenge.

“[As] for the word ‘immoral,” | agree with the majority that there is no tenable way to read it that
would ameliorate the problem. [It] is with regard to the word ‘scandalous’ that | part ways with
the majority. Unquestionably, ‘scandalous’ can mean something similar to ‘immoral’ and thus
favor some viewpoints over others. But it does not have to be read that way. To say that a word or
image is ‘scandalous’ can instead mean that it is simply indecent, shocking, or generally
offensive. [Here,] Congress used not only the word ‘scandalous,” but also the words ‘immoral” and
‘disparage, in the same block of statutory text—each as a separate feature that could render a mark
unregistrable. [What] work did Congress intend for ‘scandalous’ to do? A logical answer is that
Congress meant for ‘scandalous’ to target a third and distinct type of offensiveness: offensiveness
in the mode of communication rather than the idea. [The] most obvious ways—indeed, perhaps
the only conceivable ways—in which a trademark can be expressed in a shocking or offensive
manner are when the speaker employs obscenity, vulgarity, or profanity. Obscenity has long been
defined by this Court’s decision in Miller v. California. As for what constitutes ‘scandalous’
vulgarity or profanity, | do not offer a list, but I do interpret the term to allow the PTO to restrict
(and potentially promulgate guidance to clarify) the small group of lewd words or ‘swear’ words
that cause a visceral reaction, that are not commonly used around children, and that are prohibited
in comparable settings. [I1f] a word, though not exactly polite, cannot be said to be ‘scandalous’—
e.g., ‘shocking’ or ‘extremely offensive,” 8 Century Dictionary 5374—it is clearly not the kind of
vulgarity or profanity that Congress intended to target. Everyone can think of a small number of
words (including the apparent homonym of Brunetti’s mark) that would, however, plainly qualify.
[Properly] narrowed, ‘scandalous’ is a viewpoint-neutral form of content discrimination that is
permissible in the kind of discretionary governmental program or limited forum typified by the
trademark-registration system.” Justice Sotomayor then sought to distinguish Cohen v. California:
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“Cohen arose in the criminal context: Cohen had been arrested and imprisoned under a California
criminal statute targeting disturbances of the peace because he was wearing a jacket bearing the
words ‘F[***] the Draft.” The Court held that applying that statute to Cohen because of his jacket
violated the First Amendment. But the Court did not suggest that the State had targeted Cohen to
suppress his view itself (i.e., his sharp distaste for the draft), such that it would have accepted an
equally colorful statement of praise for the draft (or hostility toward war protesters). Rather, the
Court suggested that the State had simply engaged in what later courts would more precisely call
viewpoint-neutral content discrimination—it had regulated the form or content of individual
expression. Cohen also famously recognized that ‘words are often chosen as much for their
emotive as their cognitive force,” and that ‘one man’s vulgarity is another’s lyric.” That is all
consistent with observing that a plain, blanket restriction on profanity (regardless of the idea to
which it is attached) is a viewpoint-neutral form of content discrimination. The essence of Cohen’s
discussion is that profanity can serve to tweak (or amplify) the viewpoint that a message expresses,
such that it can be hard to disentangle the profanity from the underlying message—without the
profanity, the message is not quite the same. But those statements merely reinforce that profanity
is still properly understood as protected First Amendment content. Cohen’s discussion does not
also go further to declare [that] a provision that treats all instances of profanity equally is
nevertheless by nature an instance of the government targeting particular views taken by speakers
on a subject. To be sure, such a restriction could have the incidental effect of tamping down the
overall volume of debate on all sides. But differential effects alone [do] not render a restriction
viewpoint (or even content) discriminatory. [Yes,] Brunetti has been, as Cohen was, subject to
content discrimination, but that content discrimination is properly understood as viewpoint neutral.
And whereas even viewpoint-neutral content discrimination is (in all but the most compelling cases,
such as threats) impermissible in the context of a criminal prosecution like the one that Cohen
faced, Brunetti is subject to such regulation only in the context of the federal trademark-registration
system.”

Section 2, new case after note ending on p. 1424:

Americans For Prosperity Foundation v.. Bonta
_USs._, S.Ct._ (2021)

Chief Justice ROBERTS delivered the opinion of the Court, except as to Part 11-B-1.

To solicit contributions in California, charitable organizations must disclose to the state Attorney
General’s Office the identities of their major donors. The State contends that having this
information on hand makes it easier to police misconduct by charities. We must decide whether
California’s disclosure requirement violates the First Amendment right to free association.

I.[In] order to operate and raise funds in California, charities generally must register with the
Attorney General and renew their registrations annually. Over 100,000 charities are currently
registered in the State, and roughly 60,000 renew their registrations each year. [The] Attorney
General requires charities renewing their registrations to file copies of their Internal Revenue
Service Form 990, along with any attachments and schedules. [Schedule B] to Form 990—the
document that gives rise to the present dispute—requires organizations to disclose the names and
addresses of donors who have contributed more than $5,000 in a particular tax year (or, in some
cases, who have given more than 2 percent of an organization’s total contributions).The petitioners
are tax-exempt charities that solicit contributions in California and are subject to the Attorney
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General’s registration and renewal requirements. [Since] 2001, each petitioner has renewed its
registration and has filed a copy of its Form 990 with the AttorneyGeneral [but they] have declined
to file their Schedule Bs. [When] they continued to resist disclosing their contributors’ identities,
the Attorney General threatened to suspend their registrations and fine their directors and
officers.Il. A. [This] Court has “long understood as implicit in the right to engage in activities
protected by the First Amendment a corresponding right to associate with others.” [We] have also
noted that “[compelled] disclosure of affiliation with groups engaged in advocacy may constitute
as effective a restraint on freedom of association as [other] forms of governmental action.”
NAACP v. Alabama [20™ ed. p.1420, 1958].B.1. NAACP v. Alabama did not phrase in precise
terms the standard of review that applies to First Amendment challenges to compelled disclosure.
We have since settled on a standard referred to as “exacting scrutiny.” 2. [While] exacting scrutiny
does not require that disclosure regimes be the least restrictive means of achieving their ends, it
does require that they be narrowly tailored to the government’s asserted interest. [A] substantial
relation to an important interest is not enough to save a disclosure regime that is insufficiently
tailored. [Narrow] tailoring is crucial where First Amendment activity is chilled—even if
indirectly— “[b]ecause First Amendment freedoms need breathing space to survive.”

1. For the reasons below, we conclude that California’s blanket demand for Schedule Bs is
facially unconstitutional.

A.[We] do not doubt that California has an important interest in preventing wrongdoing by
charitable organizations. [There] is a dramatic mismatch, however, between the interest that the
Attorney General seeks to promote and the disclosure regime that he has implemented in service
of that end. [The] record amply supports the District Court’s finding that there was not “a single,
concrete instance in which pre-investigation collection of a Schedule B did anything to advance
the Attorney General’s investigative, regulatory or enforcement efforts.” [The] Attorney General
and the dissent contend that alternative means of obtaining Schedule B information—such as a
subpoena or audit letter—are inefficient and ineffective compared to up-front collection. It became
clear at trial, however, that the Office had not even considered alternatives to the current disclosure
requirement. [The] upshot is that California casts a dragnet for sensitive donor information from
tens of thousands of charities eachyear, even though that information will become relevant in only
a small number of cases involving filed complaints. [The] need for up-front collection is
particularly dubious given that California—one of onlythree States to impose such a requirement—
did not rigorously enforce the disclosure obligation until 2010.

B.[The] foregoing discussion also makes clear why a facial challenge is appropriate in these cases.
[In] the First Amendment context, [we] have recognized [that] “a law may be invalidated as
overbroad if a substantial number of its applications are unconstitutional, judged in relation to the
statute’s plainly legitimate sweep.” We have no trouble concluding here that the Attorney
General’s disclosure requirement is overbroad. The lack of tailoring to the State’s investigative
goals is categorical—present in every case—as is the weakness of the State’s interest in
administrative convenience. Every demand that might chill association therefore fails exacting
scrutiny.

The Attorney General tries to downplay the burden on donors, arguing that “California’s Schedule
B requirement is confidential.” [We] are unpersuaded. Our cases have said that disclosure
requirements can chill association “[e]ven if there [is] no disclosure to the general public.” [While]
assurances of confidentiality may reduce the burden of disclosure to the State, they do not eliminate
it.
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[The] gravity of the privacy concerns in this context is further underscored by the filings of
hundreds of organizationsas amici curiae in support of the petitioners. Far from representing
uniquely sensitive causes, these organizations span the ideological spectrum, and indeed the full
range of human endeavors: from the American Civil Liberties Union to the Proposition 8 Legal
Defense Fund; from the Council on American-Islamic Relations to the Zionist Organizationof
America; from Feeding America—Eastern Wisconsin to PBS Reno. The deterrent effect feared by
these organizations is real and pervasive.

[We] are left to conclude that the Attorney General’s disclosure requirement imposes a widespread
burden on donors’ associational rights. And this burden cannot be justified on the ground that the
regime is narrowly tailored to investigating charitable wrongdoing. [We] therefore hold that the
up-front collection of Schedule Bs is facially unconstitutional.

Justice THOMAS, concurring in Parts I, 1I-A, 11-B-2, and 111-A, and concurring in the judgment.

The Court correctly holds that California’s disclosure requirement violates the First Amendment.
[But] I would approach three issues differently.

First, [the] text and history of the Assembly Clause suggest that the right to assemble includes the
right to associate anonymously. [Laws] directly burdening the right to associate anonymously,
including compelled disclosure laws, should be subject to the same [strict] scrutiny as laws directly
burdening other First Amendment rights. [Second], | continue tohave “doubts about [the] origins
and application” of our “overbreadth doctrine.” Third, and relatedly, [a] declaration that the law is
“facially” unconstitutional “seems to me no more than an advisory opinion—which a federal court
should never issue at all.” Despite the Court’s use of the term “facially unconstitutional,” I join
Part I11-A, which finds that California’s law fails exacting scrutiny, because the Court does not
say that it is “provid[ing] relief beyond the parties to the case.

Justice ALITO, with whom Justice Gorsuch joins, concurring in Parts I, 11-A, 11-B-2, and 111, and
concurring inthe judgment.

[I] agree that the exacting scrutiny standard [has] real teeth. It requires both narrow tailoring and
consideration of alternative means of obtaining the sought-after information. [California’s]
blunderbuss approach to charitable disclosures fails exacting scrutiny and is facially
unconstitutional. The question is not even close. [But] because the choice between exacting and
strict scrutiny has no effect on the decision in these cases, | see no need to decide which standard
should be applied here or whether the same level of scrutiny should apply in all cases in whichthe
compelled disclosure of associations is challenged under the First Amendment.

JUSTICE SOTOMAYOR, with whom Justices Breyer and Kagan join, dissenting.

[Today,] the Court holds that reporting and disclosurerequirements must be narrowly tailored even
if a plaintiff demonstrates no burden. [In] so holding, the Court discards its decades-long requirement
that, to establish a cognizable burden on their associational rights, plaintiffs must plead and prove
that disclosure will likely expose them to objective harms, such as threats, harassment, or reprisals.
[Instead,] it presumes (contrary to the evidence, precedent, and common sense) that all disclosure
requirements impose associational burdens.

[All] this would be less troubling if the Court still requiredmeans-end tailoring commensurate to

the actual burden imposed. [Exacting scrutiny] incorporates a degree of flexibility into the means-
end analysis. The more serious the burden on FirstAmendment rights, the more compelling the
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government’s interest must be, and the tighter must be the fit between that interest and the
government’s means of pursuing it. By contrast, a less substantial interest and looser fit will suffice
where the burden on First Amendment rights is weaker (or nonexistent). In other words, to decide
how closely tailored a disclosure requirement must be, courts must ask an antecedent question:
How much does the disclosure requirement actually burden the freedom to associate?

[Under] a First Amendment analysis that is faithful to thisCourt’s precedents, California’s Schedule
B requirement is constitutional. Begin with the burden it imposes on associational rights.
Petitioners have unquestionably provided evidence that their donors face a reasonable probability
of threats, harassment, and reprisals if their affiliations are made public. California’s Schedule B
regulation, however, is a nonpublic reporting requirement, andCalifornia has implemented security
measures to ensure that Schedule B information remains confidential. Nor have petitioners shown
that their donors, or any organization’s donors, will face threats, harassment, or reprisals if their
names remain in the hands of a few California state officials. [Given] the modesty of the First
Amendment burden, Calfornia may justify its Schedule B requirement with a correspondingly
modest showing that the means achieve its ends. California easily meets this standard. [The]
Schedule B reporting requirement is properly tailored to further California’s efforts to police
charitable fraud. [Schedule B] and other parts of Form 990 help attorneys inthe Charitable Trusts
Section of the California Departmentof Justice uncover whether an officer or director ofa charity is
engaged in self-dealing, or whether a charity has diverted donors’ charitable contributions for
improper use. [That] is more than enough to satisfy the First Amendment here.[In] a final coup de
grace, the Court concludes that California’s reporting requirement is unconstitutional not just as
applied to petitioners, but on its very face. [The] Court points to not asinglepiece of record evidence
showing that California’s reportingrequirement will chill “a substantial number” of top donors
from giving to their charities of choice. Yet it strikes the requirement down in every application.
[Of] course, it is always possible that an organization is inherently controversial or for an
apparently innocuous organization to explode into controversy. The answer, however, is to ensure
that confidentiality measures are sound or, in the case of public disclosures, to require a procedure
for governments to address requests for exemptions in a timely manner. It is not to hamper all
government law enforcement efforts by forbidding confidential disclosures en masse. [If] the Court
had simply granted as-applied relief to petitioners based on its reading of the facts, |1 would be
sympathetic, although my own views diverge. But the Court’s decision is not nearly so narrow or
modest. [With] respect, | dissent.

Chapter 14

Section 3, new note 1 after Employment Division Department of Human Resources v. Smith on
p. 1600:

During the COVID-19 pandemic of 2020-21, all states and many municipalities adopted various
restrictions on gatherings in furtherance of public health. Numerous free exercise challenges were
brought to these restrictions, the great majority of which were addressed by the lower federal courts.
When parties applied for emergency review, the Supreme Court sometimes intervened in the form
of orders issued without argument or complete briefing. In Tandon v. Newsom, 141 S.Ct. 1294
(2021), the Court issued a 5-4 per curiam opinion in such a case in which it sought to sum up the
principles that had emerged from the earlier cases: “This Court’s decisions have made the
following points clear. First, government regulations are not neutral and generally applicable, and
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therefore trigger strict scrutiny under the Free Exercise Clause, whenever they treat any
comparable secular activity more favorably than religious exercise. It is no answer that a State
treats some comparable secular businesses or other activities as poorly as or even less favorably
than the religious exercise at issue. Second, whether two activities are comparable for purposes of
the Free Exercise Clause must be judged against the asserted government interest that justifies the
regulation at issue. Third, the government has the burden to establish that the challenged law
satisfies strict scrutiny. To do so in this context, it must do more than assert that certain risk factors
“are always present in worship, or always absent from the other secular activities” the government
may allow. Instead, narrow tailoring requires the government to show that measures less restrictive
of the First Amendment activity could not address its interest in reducing the spread of COVID.
Where the government permits other activities to proceed with precautions, it must show that the
religious exercise at issue is more dangerous than those activities even when the same precautions
are applied. Otherwise, precautions that suffice for other activities suffice for religious exercise
too. Fourth, even if the government withdraws or modifies a COVID restriction in the course of
litigation, that does not necessarily moot the case. And so long as a case is not moot, litigants
otherwise entitled to emergency injunctive relief remain entitled to such relief where the applicants
remain under a constant threat that government officials will use their power to reinstate the
challenged restrictions. These principles dictated the outcome in this case. [California] treats some
comparable secular activities more favorably than at-home religious exercise, permitting hair
salons, retail stores, personal care services, movie theaters, private suites at sporting events and
concerts, and indoor restaurants to bring together more than three households at a time.” The Court
then appeared to chide the court of appeals: “This is the fifth time the Court has summarily rejected
the Ninth Circuit’s analysis of California’s COVID restrictions on religious exercise. It is
unsurprising that such litigants are entitled to relief. California’s Blueprint System contains myriad
exceptions and accommodations for comparable activities, thus requiring the application of strict
scrutiny. And historically, strict scrutiny requires the State to further interests of the highest order
by means narrowly tailored in pursuit of those interests. Lukumi. That standard is not watered
down; it really means what it says.”

Justice KAGAN dissented, joined by Justices Breyer and Sotomayor (Chief Justice Roberts did
not join either opinion but stated he would have denied the application): “I would deny the
application. [The] First Amendment requires that a State treat religious conduct as well as the State
treats comparable secular conduct. Sometimes finding the right secular analogue may raise hard
questions. But not today. California limits religious gatherings in homes to three households. If
the State also limits all secular gatherings in homes to three households, it has complied with the
First Amendment. And the State does exactly that: It has adopted a blanket restriction on at-home
gatherings of all kinds, religious and secular alike. California need not [treat] at-home religious
gatherings the same as hardware stores and hair salons—and thus unlike at-home secular
gatherings, the obvious comparator here. As the per curiam’s reliance on separate opinions and
unreasoned orders signals, the law does not require that the State equally treat apples and
watermelons.”

Insert at p. 1607 after discussion of Hosanna-Tabor:

In Our Lady of Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049 (2020), the Court, by a
7-2 vote, extended the ministerial exception to foreclose employment discrimination claims by
two teachers against the Catholic elementary schools where they taught. The teachers’ duties
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included both secular and religious instruction. Justice ALITO wrote for the Court: “Although
these teachers were not given the title of ‘minister,” [we] hold that their cases fall within the same
rule that dictated our decision in Hosanna-Tabor. The religious education and formation of
students is the very reason for the existence of most private religious schools, and therefore the
selection and supervision of the teachers upon whom the schools rely to do this work lie at the core
of their mission. Judicial review of the way in which religious schools discharge those
responsibilities would undermine the independence of religious institutions in a way that the First
Amendment does not tolerate.”

Justice Alito went on to offer a justification that had not appeared in Chief Justice Roberts’s
majority opinion in Hosanna-Tabor, namely a principle of church autonomy: “The independence
of religious institutions in matters of faith and doctrine is closely linked to independence in what
we have termed ‘matters of church government.” This does not mean that religious institutions
enjoy a general immunity from secular laws, but it does protect their autonomy with respect to
internal management decisions that are essential to the institution’s central mission. And a
component of this autonomy is the selection of the individuals who play certain key roles.” Turning
to the term “minister,” Justice Alito wrote that “[s]imply giving an employee the title of *‘minister’
IS not enough to justify the exception. And by the same token, since many religious traditions do
not use the title “minister,” it cannot be a necessary requirement. [What] matters, at bottom, is what
an employee does. And implicit in our decision in Hosanna-Tabor was a recognition that educating
young people in their faith, inculcating its teachings, and training them to live their faith are
responsibilities that lie at the very core of the mission of a private religious school.”

Justice THOMAS, joined by Justice Gorsuch, concurred to “reiterate” his view that “the Religion
Clauses require civil courts to defer to religious organizations’ good-faith claims that a certain
employee’s position is ministerial.”

Justice SOTOMAYOR, joined by Justice Ginsburg, dissented: “Two employers fired their
employees allegedly because one had breast cancer and the other was elderly. [The] majority
shields those employers from disability and age-discrimination claims. [The] Court reaches this
result even though the teachers taught primarily secular subjects, lacked substantial religious titles
and training, and were not even required to be Catholic. In foreclosing the teachers’ claims, the
Court [collapses] Hosanna-Tabor’s careful analysis into a single consideration: whether a church
thinks its employees play an important religious role. [That] simplistic approach has no basis in
law and strips thousands of schoolteachers of their legal protections. [Until] today, no court had
held that the ministerial exception applies [to] lay teachers like respondents. [To] be sure, [the
teachers] taught religion for a part of some days in the week. But that should not transform them
automatically into ministers. [Nor] is it dispositive that both teachers prayed with their students.”

Section 3. New note 5 at p. 1615:

In Fulton v. City of Philadelphia, 141 S.Ct. 1868 (2021), the Court considered a free exercise
challenge brought by Catholic Social Services in Philadelphia against city ordinances that, as
applied by the city, barred CSS from participating in the placement of foster children or adoptees
because CSS would not place the children with same-sex couples. In the run-up to the decision,
many observers expected the Court to take the opportunity to overturn Smith. Instead, in an opinion
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by Chief Justice ROBERTS, the Court avoided the issue by holding that the ordinances were not
generally applicable: “A law is not generally applicable if it invites the government to consider the
particular reasons for a person’s conduct by providing a mechanism for individualized exemptions.
Smith. The current version of section 3.21 specifies in pertinent part: ‘Rejection of Referral.
Provider shall not reject a child or family including, but not limited to, ... prospective foster or
adoptive parents, for Services based upon ... their ... sexual orientation ... unless an exception is
granted by the Commissioner or the Commissioner’s designee, in his/her sole discretion.” [Like]
the good cause provision in Sherbert, section 3.21 incorporates a system of individual exemptions,
made available in this case at the ‘sole discretion” of the Commissioner. [In] addition to relying on
the contract, the City argues that CSS’s refusal to certify same-sex couples constitutes an
‘Unlawful Public Accommodations Practice’ in violation of the Fair Practices Ordinance. But [we]
conclude that it does not because foster care agencies do not act as public accommodations in
performing certifications.”

In a concurrence, Justice BARRETT, joined by Justice Kavanaugh and by Justice Breyer for all
but the first paragraph, wrote that she found “the historical record more silent than supportive on
the question whether the founding generation understood the First Amendment to require religious
exemptions from generally applicable laws in at least some circumstances. In my view, the textual
and structural arguments against Smith are more compelling. As a matter of text and structure, it
is difficult to see why the Free Exercise Clause—Ilone among the First Amendment freedoms—
offers nothing more than protection from discrimination.” She then asked “[What] should replace
Smith? The prevailing assumption seems to be that strict scrutiny would apply whenever a neutral
and generally applicable law burdens religious exercise. But | am skeptical about swapping
Smith’s categorical antidiscrimination approach for an equally categorical strict scrutiny regime,
particularly when this Court’s resolution of conflicts between generally applicable laws and other
First Amendment rights—Ilike speech and assembly—has been much more nuanced. There would
be a number of issues to work through if Smith were overruled. To name a few: Should entities
like Catholic Social Services—which is an arm of the Catholic Church—Dbe treated differently than
individuals? Should there be a distinction between indirect and direct burdens on religious exercise?
Cf. Braunfeld. What forms of scrutiny should apply? Compare Sherbert (assessing whether
government’s interest is compelling), with Gillette (assessing whether government’s interest is
substantial). And if the answer is strict scrutiny, would pre-Smith cases rejecting free exercise
challenges to garden-variety laws come out the same way?”

Justice ALITO, joined by Justice Gorsuch, concurred in the judgment only and laid out at great
length why Smith should be overturned: “There is no question that Smith’s interpretation can have
startling consequences. [Suppose] that the Volstead Act, which implemented the Prohibition
Amendment, had not contained an exception for sacramental wine. The Act would have been
consistent with Smith even though it would have prevented the celebration of a Catholic Mass
anywhere in the United States. Or suppose that a State, following the example of several European
countries, made it unlawful to slaughter an animal that had not first been rendered unconscious.
That law would be fine under Smith even though it would outlaw kosher and halal slaughter. Or
suppose that a jurisdiction in this country, following the recommendations of medical associations
in Europe, banned the circumcision of infants. A San Francisco ballot initiative in 2010 proposed
just that. A categorical ban would be allowed by Smith even though it would prohibit an ancient
and important Jewish and Muslim practice. Or suppose that this Court or some other court enforced
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a rigid rule prohibiting attorneys from wearing any form of head covering in court. The rule would
satisfy Smith even though it would prevent Orthodox Jewish men, Sikh men, and many Muslim
women from appearing. Many other examples could be added. [The] present case shows that the
dangers posed by Smith are not hypothetical. The city of Philadelphia (City) has issued an
ultimatum to an arm of the Catholic Church: Either engage in conduct that the Church views as
contrary to the traditional Christian understanding of marriage or abandon a mission that dates
back to the earliest days of the Church—providing for the care of orphaned and abandoned children.
[RFRA and RLUIPA] are no substitute for a proper interpretation of the Free Exercise Clause.

“[Smith] paid shockingly little attention to the text of the Free Exercise Clause. Instead of
examining what readers would have understood its words to mean when adopted, the opinion
merely asked whether it was ‘permissible’ to read the text to have the meaning that the majority
favored. This strange treatment of the constitutional text cannot be justified—and is especially
surprising since it clashes so sharply with the way in which Smith’s author, Justice Scalia,
generally treated the text of the Constitution (and, indeed, with his entire theory of legal
interpretation). [The] ordinary meaning of ‘prohibiting the free exercise of religion” was (and still
is) forbidding or hindering unrestrained religious practices or worship. That straightforward
understanding [does] not suggest a distinction between laws that are generally applicable and laws
that are targeted. As interpreted in Smith, the Clause is essentially an anti-discrimination provision:
It means that the Federal Government and the States cannot restrict conduct that constitutes a
religious practice for some people unless it imposes the same restriction on everyone else who
engages in the same conduct. Smith made no real attempt to square that equal-treatment
interpretation with the ordinary meaning of the Free Exercise Clause’s language. [The] key point
for present purposes is that the text of the Free Exercise Clause gives a specific group of people
(those who wish to engage in the exercise of religion) the right to do so without hindrance. The
language of the Clause does not tie this right to the treatment of persons not in this group. [Not]
only is it difficult to square Smith’s interpretation with the terms of the Free Exercise Clause, the
absence of any language referring to equal treatment is striking. If equal treatment was the
objective, why didn’t Congress say that?”” Justice Alito then turned to the historical record in the
colonies and States and found “one predominant model. This model extends broad protection for
religious liberty but expressly provides that the right does not protect conduct that would endanger
‘the public peace’ or ‘safety.” [This model] is antithetical to Smith. If, as Smith held, the free-
exercise right does not require any religious exemptions from generally applicable laws, it is not
easy to imagine situations in which a public-peace-or-safety carveout would be necessary.
Legislatures enact generally applicable laws to protect public peace and safety. If those laws are
thought to be sufficient to address a particular type of conduct when engaged in for a secular
purpose, why wouldn’t they also be sufficient to address the same type of conduct when carried
out for a religious reason? Smith’s [defenders’] chief response is that the free-exercise provisions
that included these carveouts were tantamount to the Smith rule because any conduct that is
generally prohibited or generally required can be regarded as necessary to protect public peace or
safety. This argument gives ‘public peace and safety’ an unnaturally broad interpretation.”

Justice GORSUCH, joined by Justices Thomas and Alito, concurred to point out how implausible
was the majority’s reading of Philadelphia ordinances: “Given all the maneuvering, it’s hard not
to wonder if the majority is so anxious to say nothing about Smith’s fate that it is willing to say
pretty much anything about municipal law and the parties’ briefs. One way or another, the majority
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seems determined to declare there is no ‘need’ or ‘reason’ to revisit Smith today. But tell that to
CSS. [The] majority’s course guarantees that this litigation is only getting started. As the final
arbiter of state law, the Pennsylvania Supreme Court can effectively overrule the majority’s
reading of the Commonwealth’s public accommodations law. The City can revise its FPO to make
even plainer still that its law does encompass foster services. Or with a flick of a pen, municipal
lawyers may rewrite the City’s contract to close the § 3.21 loophole. Once any of that happens,
CSS will find itself back where it started.”

Insert on p. 1695 at the end of Section 4:

The American Legion v. American Humanist Association
_US._, S.Ct._ (2019

[After World War I, residents of Prince George’s County, Maryland, formed a committee to erect
a memorial for the county’s soldiers who fell in World War I. The local American Legion
completed the project in 1925: a 32-foot tall Latin cross on the highway in Bladensburg, Maryland,
outside Washington DC that displays the American Legion’s emblem at its center and sits on a
large pedestal bearing, inter alia, a bronze plaque that lists the names of the 49 county soldiers
who had fallen in the war. In 1961, the Maryland-National Capital Park and Planning Commission
acquired the Cross and the land where it sits, now a busy crossroads. It uses public funds for upkeep.
The American Legion reserves the right to continue using the site for ceremonies. The monument
was challenged in 2014. The district court upheld it; the Fourth Circuit reversed.]

Justice ALITO announced the judgment of the Court and delivered the opinion of the Court with
respect to Parts I, 11-B, 11-C, 11I, and 1V, and an opinion with respect to Parts 1I-A and II1-D, in
which the Chief Justice and Justices Breyer and Kavanaugh join.

[Although] the cross has long been a preeminent Christian symbol, its use in the Bladensburg
memorial has a special significance. After the First World War, the picture of row after row of
plain white crosses marking the overseas graves of soldiers who had lost their lives in that horrible
conflict was emblazoned on the minds of Americans at home, and the adoption of the cross as the
Bladensburg memorial must be viewed in that historical context. For nearly a century, the
Bladensburg Cross has expressed the community’s grief at the loss of the young men who perished,
its thanks for their sacrifice, and its dedication to the ideals for which they fought. It has become
a prominent community landmark, and its removal or radical alteration at this date would be seen
by many not as a neutral act but as the manifestation of “a hostility toward religion that has no
place in our Establishment Clause traditions.” [There] is no evidence of discriminatory intent in
the selection of the design of the memorial or the decision of a Maryland commission to maintain
it. The Religion Clauses of the Constitution aim to foster a society in which people of all beliefs
can live together harmoniously, and the presence of the Bladensburg Cross on the land where it
has stood for so many years is fully consistent with that aim.

I.The cross came into widespread use as a symbol of Christianity by the fourth century,and it
retains that meaning today. But there are many contexts in which the symbol has also taken on a
secular meaning. Indeed, there are instances in which its message is now almost entirely secular.
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A cross appears as part of many registered trademarks held by businesses and secular organizations,
including Blue Cross Blue Shield, the Bayer Group, and some Johnson & Johnson products. [The]
familiar symbol of the Red Cross—a red cross on a white background—shows how the meaning
of a symbol that was originally religious can be transformed. [The] image used in the Bladensburg
memorial—a plain Latin cross—also took on new meaning after World War 1. “During and
immediately after the war, the army marked soldiers’ graves with temporary wooden crosses or
Stars of David”—a departure from the prior practice of marking graves in American military
cemeteries with uniform rectangular slabs. The vast majority of these grave markers consisted of
crosses, and thus when Americans saw photographs of these cemeteries, what struck them were
rows and rows of plain white crosses. As a result, the image of a simple white cross “developed
into a ‘central symbol” ” of the conflict. Contemporary literature, poetry, and art reflected this
powerful imagery. [After] the 1918 armistice, the War Department announced plans to replace the
wooden crosses and Stars of David with uniform marble slabs like those previously used in
American military cemeteries. But the public outcry against that proposal was swift and fierce.
[When] the American Battle Monuments Commission took over the project of designing the
headstones, it responded to this public sentiment by opting to replace the wooden crosses and Stars
of David with marble versions of those symbols. [This] national debate and its outcome confirmed
the cross’s widespread resonance as a symbol of sacrifice in the war.

[Since] its dedication, the Cross has served as the site of patriotic events honoring veterans,
including gatherings on Veterans Day, Memorial Day, and Independence Day. Like the
dedication itself, these events have typically included an invocation, a keynote speaker, and a
benediction. Over the years, memorials honoring the veterans of other conflicts have been added
to the surrounding area, which is now known as Veterans Memorial Park. These include a World
War Il Honor Scroll; a Pearl Harbor memorial; a Korea-Vietnam veterans memorial; a
September 11 garden; a War of 1812 memorial; and two recently added 38-foot-tall markers
depicting British and American soldiers in the Battle of Bladensburg. Because the Cross is
located on a traffic island with limited space, the closest of these other monuments is about 200
feet away in a park across the road.

ILA. [If] the Lemon Court thought that its test would provide a framework for all future
Establishment Clause decisions, its expectation has not been met. In many cases, this Court has
either expressly declined to apply the test or has simply ignored it. This pattern is a testament to
the Lemon test’s shortcomings. As Establishment Clause cases involving a great array of laws and
practices came to the Court, it became more and more apparent that the Lemon test could not
resolve them. [The] Lemon test presents particularly daunting problems in cases, including the one
now before us, that involve the use, for ceremonial, celebratory, or commemorative purposes, of
words or symbols with religious associations. Together, these considerations counsel against
efforts to evaluate such cases under Lemon and toward application of a presumption of

constitutionality for longstanding monuments, symbols, and practices.

B. First, these cases often concern monuments, symbols, or practices that were first established
long ago, and in such cases, identifying their original purpose or purposes may be especially
difficult. [Second,] as time goes by, the purposes associated with an established monument, symbol,
or practice often multiply. [The] existence of multiple purposes is not exclusive to longstanding
monuments, symbols, or practices, but this phenomenon is more likely to occur in such cases. Even
if the original purpose of a monument was infused with religion, the passage of time may obscure
that sentiment. As our society becomes more and more religiously diverse, a community may
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preserve such monuments, symbols, and practices for the sake of their historical significance or
their place in a common cultural heritage. Third, just as the purpose for maintaining a monument,
symbol, or practice may evolve, the message conveyed may change over time. [With] sufficient
time, religiously expressive monuments, symbols, and practices can become embedded features of
a community’s landscape and identity. The community may come to value them without
necessarily embracing their religious roots. Familiarity itself can become a reason for preservation.
Fourth, when time’s passage imbues a religiously expressive monument, symbol, or practice with
this kind of familiarity and historical significance, removing it may no longer appear neutral,
especially to the local community for which it has taken on particular meaning. A government that
roams the land, tearing down monuments with religious symbolism and scrubbing away any
reference to the divine will strike many as aggressively hostile to religion. These four
considerations show that retaining established, religiously expressive monuments, symbols, and
practices is quite different from erecting or adopting new ones. The passage of time gives rise to a
strong presumption of constitutionality.

C. The role of the cross in World War | memorials is illustrative of each of the four preceding
considerations. [This] is not to say that the cross’s association with the war was the sole or
dominant motivation for the inclusion of the symbol in every World War | memorial that features
it. But today, it is all but impossible to tell whether that was so. The passage of time means that
testimony from those actually involved in the decisionmaking process is generally unavailable,
and attempting to uncover their motivations invites rampant speculation. And no matter what the
original purposes for the erection of a monument, a community may wish to preserve it for very
different reasons, such as the historic preservation and traffic-safety concerns the Commission has
pressed here.

In addition, the passage of time may have altered the area surrounding a monument in ways that
change its meaning and provide new reasons for its preservation. Such changes are relevant here,
since the Bladensburg Cross now sits at a busy traffic intersection, and numerous additional
monuments are located nearby. [Similar] reasoning applies to other memorials and monuments
honoring important figures in our Nation’s history. When faith was important to the person whose
life is commemorated, it is natural to include a symbolic reference to faith in the design of the
memorial. For example, many memorials for Dr. Martin Luther King, Jr., make reference to his
faith. [Finally,] as World War | monuments have endured through the years and become a familiar
part of the physical and cultural landscape, requiring their removal would not be viewed by many
as a neutral act. [A] campaign to obliterate items with religious associations may evidence hostility
to religion even if those religious associations are no longer in the forefront.

D. While the Lemon Court ambitiously attempted to find a grand unified theory of the
Establishment Clause, in later cases, we have taken a more modest approach that focuses on the
particular issue at hand and looks to history for guidance. Our cases involving prayer before a
legislative session are an example.

I11. [Due] in large part to the image of the simple wooden crosses that originally marked the graves
of American soldiers killed in the war, the cross became a symbol of their sacrifice, and the design
of the Bladensburg Cross must be understood in light of that background. That the cross originated
as a Christian symbol and retains that meaning in many contexts does not change the fact that the
symbol took on an added secular meaning when used in World War I memorials.

Not only did the Bladensburg Cross begin with this meaning, but with the passage of time, it has
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acquired historical importance. [As] long as it is retained in its original place and form, it speaks
as well of the community that erected the monument nearly a century ago and has maintained it
ever since. The memorial represents what the relatives, friends, and neighbors of the fallen soldiers
felt at the time and how they chose to express their sentiments. And the monument has acquired
additional layers of historical meaning in subsequent years. The Cross now stands among
memorials to veterans of later wars. It has become part of the community.

The monument would not serve that role if its design had deliberately disrespected area soldiers
who perished in World War 1. More than 3,500 Jewish soldiers gave their lives for the United
States in that conflict, and some have wondered whether the names of any Jewish soldiers from
the area were deliberately left off the list on the memorial or whether the names of any Jewish
soldiers were included on the Cross against the wishes of their families. There is no evidence that
either thing was done, and we do know that one of the local American Legion leaders
responsible for the Cross’s construction was a Jewish veteran.

IV. The cross is undoubtedly a Christian symbol, but that fact should not blind us to everything
else that the Bladensburg Cross has come to represent. For some, that monument is a symbolic
resting place for ancestors who never returned home. For others, it is a place for the community to
gather and honor all veterans and their sacrifices for our Nation. For others still, it is a historical
landmark. For many of these people, destroying or defacing the Cross that has stood undisturbed
for nearly a century would not be neutral and would not further the ideals of respect and tolerance
embodied in the First Amendment. For all these reasons, the Cross does not offend the Constitution.

Justice BREYER, with whom Justice Kagan joins, concurring.

I have long maintained that there is no single formula for resolving Establishment Clause
challenges. The Court must instead consider each case in light of the basic purposes that the
Religion Clauses were meant to serve: assuring religious liberty and tolerance for all, avoiding
religiously based social conflict, and maintaining that separation of church and state that allows
each to flourish in its separate sphere.

I agree with the Court that allowing the State of Maryland to display and maintain the Peace Cross
poses no threat to those ends. [The] case would be different, in my view, if there were evidence
that the organizers had deliberately disrespected members of minority faiths or if the Cross had
been erected only recently, rather than in the aftermath of World War I. [Nor] do | understand the
Court’s opinion today to adopt a “history and tradition test” that would permit any newly
constructed religious memorial on public land. The Court appropriately looks to history for
guidance,” but it upholds the constitutionality of the Peace Cross only after considering its
particular historical context and its long-held place in the community. A newer memorial, erected
under different circumstances, would not necessarily be permissible under this approach.

Justice KAVANAUGH, concurring.

[Consistent] with the Court’s case law, the Court today applies a history and tradition test. [As]
this case again demonstrates, this Court no longer applies the old test articulated in Lemon. [The]
opinion identifies five relevant categories of Establishment Clause cases: (1) religious symbols on
government property and religious speech at government events; (2) religious accommodations
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and exemptions from generally applicable laws; (3) government benefits and tax exemptions for
religious organizations; (4) religious expression in public schools; and (5) regulation of private
religious speech in public forums. The Lemon test does not explain the Court’s decisions in any
of those five categories.

[I] have great respect for the Jewish war veterans who in an amicus brief say that the cross on
public land sends a message of exclusion. | recognize their sense of distress and alienation.
Moreover, | fully understand the deeply religious nature of the cross. It would demean both
believers and nonbelievers to say that the cross is not religious, or not all that religious. A case like
this is difficult because it represents a clash of genuine and important interests. Applying our
precedents, we uphold the constitutionality of the cross. In doing so, it is appropriate to also restate
this bedrock constitutional principle: All citizens are equally American, no matter what religion
they are, or if they have no religion at all.

Justice KAGAN, concurring in part.

[Although] I agree that rigid application of the Lemon test does not solve every Establishment
Clause problem, I think that test’s focus on purposes and effects is crucial in evaluating
government action in this sphere—as this very suit shows. [1] prefer at least for now to do so case-
by-case, rather than to sign on to any broader statements about history’s role in Establishment
Clause analysis.

Justice THOMAS, concurring in the judgment.

[The] text and history of [the Establishment] Clause suggest that it should not be incorporated
against the States. Even if the Clause expresses an individual right enforceable against the States,
it is limited by its text to “law[s]” enacted by a legislature, so it is unclear whether the Bladensburg
Cross would implicate any incorporated right. And even if it did, this religious display does not
involve the type of actual legal coercion that was a hallmark of historical establishments of religion.
Therefore, the Cross is clearly constitutional. [The] sine qua non of an establishment of religion is
actual legal coercion. [Here,] respondents briefly suggest that the government’s spending their tax
dollars on maintaining the Bladensburg Cross represents coercion, but they have not demonstrated
that maintaining a religious display on public property shares any of the historical characteristics
of an establishment of religion. Regrettably, I cannot join the Court’s opinion because it does not
adequately clarify the appropriate standard for Establishment Clause cases. Therefore, 1 concur
only in the judgment.

Justice GORSUCH, with whom Justice Thomas joins, concurring in the judgment.

The American Humanist Association wants a federal court to order the destruction of a 94 year-
old war memorial because its members are offended. [This] “offended observer” theory of standing
has no basis in law. [Imagine] if a bystander disturbed by a police stop tried to sue under the Fourth
Amendment. Suppose an advocacy organization whose members were distressed by a State’s
decision to deny someone else a civil jury trial sought to complain under the Seventh Amendment.
Or envision a religious group upset about the application of the death penalty trying to sue to stop
it. Does anyone doubt those cases would be rapidly dispatched for lack of standing?
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Proceeding on these principles, this Court has held offense alone insufficient to convey standing
in analogous—and arguably more sympathetic—circumstances. [An] African-American offended
by a Confederate flag atop a state capitol would lack standing to sue under the Equal Protection
Clause, but an atheist who is offended by the cross on the same flag could sue under the
Establishment Clause. Who really thinks that could be the law? In fact, this Court has already
expressly rejected “offended observer” standing under the Establishment Clause itself. Valley
Forge. [With] Lemon now shelved, little excuse will remain for the anomaly of offended observer
standing, and the gaping hole it tore in standing doctrine in the courts of appeals should now begin
to close. Nor does this development mean colorable Establishment Clause violations will lack for
proper plaintiffs. By way of example only, a public school student compelled to recite a prayer
will still have standing to sue. So will persons denied public office because of their religious
affiliations or lack of them. And so will those who are denied government benefits because they
do not practice a favored religion or any at all. On top of all that, States remain free to supply other
forms of relief consistent with their own laws and constitutions.

Justice GINSBURG, with whom Justice Sotomayor joins, dissenting.

[The] Latin cross is the foremost symbol of the Christian faith, embodying the “central theological
claim of Christianity: that the son of God died on the cross, that he rose from the dead, and that
his death and resurrection offer the possibility of eternal life.” Precisely because the cross
symbolizes these sectarian beliefs, it is a common marker for the graves of Christian soldiers. For
the same reason, using the cross as a war memorial does not transform it into a secular symbol.
[Just] as a Star of David is not suitable to honor Christians who died serving their country, so a
cross is not suitable to honor those of other faiths who died defending their nation.

By maintaining the Peace Cross on a public highway, the Commission elevates Christianity over
other faiths, and religion over nonreligion.

[As] | see it, when a cross is displayed on public property, the government may be presumed to
endorse its religious content. The venue is surely associated with the State; the symbol and its
meaning are just as surely associated exclusively with Christianity. [A] presumption of
endorsement, of course, may be overcome. [The] typical museum setting, for example, though not
neutralizing the religious content of a religious painting, negates any message of endorsement of
that content. Lynch (O’Connor, J., concurring). Similarly, when a public school history teacher
discusses the Protestant Reformation, the setting makes clear that the teacher’s purpose is to
educate, not to proselytize. The Peace Cross, however, is not of that genre.

[At] the dedication ceremony, the keynote speaker analogized the sacrifice of the honored soldiers
to that of Jesus Christ, calling the Peace Cross “symbolic of Calvary,” where Jesus was crucified.
Local reporters variously described the monument as “[a] mammoth cross, a likeness of the Cross
of Calvary, as described in the Bible”; “a monster [C]alvary cross,” and “a huge sacrifice cross.”
The character of the monument has not changed with the passage of time.

[Calling] up images of United States cemeteries overseas showing row upon row of cross-shaped
gravemarkers, the Commission overlooks this reality: The cross was never perceived as an
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appropriate headstone or memorial for Jewish soldiers and others who did not adhere to
Christianity. [Throughout] the headstone debate [after World War 1,] no one doubted that the Latin
cross and the Star of David were sectarian gravemarkers, and therefore appropriate only for
soldiers who adhered to those faiths. [The] overwhelming majority of World War | memorials
contain no Latin cross. In fact, the “most popular and enduring memorial of the [post-World War
I] decade” was “[t]he mass-produced Spirit of the American Doughboy statue.” [Like] cities and
towns across the country, the United States military comprehended the importance of paying equal
respect to all members of the Armed Forces who perished in the service of our country, and
therefore avoided incorporating the Latin cross into memorials. The construction of the Tomb of
the Unknown Soldier is illustrative. When a proposal to place a cross on the Tomb was advanced,
the Jewish Welfare Board objected; no cross appears on the Tomb.

Insert on p. 1703 after note 2:

3. In Espinoza v. Montana Department of Revenue, 140 S. Ct. 2246 (2020), the Court revisited
the Locke v. Davey question in a slightly different form, and by a 5-4 vote now sustained a Free
Exercise challenge to a state rule barring the use of tax-subsidized scholarships for attendance at
religious schools. Chief Justice ROBERTS wrote the opinion of the Court: “The Montana
Legislature established a program to provide tuition assistance to parents who send their children
to private schools. The program grants a tax credit to anyone who donates to certain organizations
that in turn award scholarships to selected students attending such schools. When petitioners
sought to use the scholarships at a religious school, the Montana Supreme Court struck down the
program. The Court relied on the no-aid provision of the State Constitution, which prohibits any
aid to a school controlled by a “church, sect, or denomination.” The question presented is whether
the Free Exercise Clause of the United States Constitution barred that application of the no-aid
provision. [The] parties do not dispute that the scholarship program is permissible under the
Establishment Clause. [The] government support makes its way to religious schools only as a result
of Montanans independently choosing to spend their scholarships at such schools. [We] accept the
Montana Supreme Court’s interpretation of state law—including its determination that the
scholarship program provided impermissible ‘aid’ within the meaning of the Montana
Constitution—and we assess whether excluding religious schools and affected families from that
program was consistent with the Federal Constitution. [As in Trinity Lutheran,] Montana’s no-aid
provision bars religious schools from public benefits solely because of the religious character of
the schools. [This] case also turns expressly on religious status and not religious use. The Montana
Supreme Court applied the no-aid provision solely by reference to religious status. [Status-based]
discrimination remains status based even if one of its goals or effects is preventing religious
organizations from putting aid to religious uses.”

Chief Justice Roberts then distinguished Locke, which, he wrote, “differs from this case in two
critical ways. First, Locke explained that Washington had merely chosen not to fund a distinct
category of instruction: the essentially religious endeavor of training a minister to lead a
congregation. Thus, Davey was denied a scholarship because of what he proposed to do—use the
funds to prepare for the ministry. Apart from that narrow restriction, Washington’s program
allowed scholarships to be used at “pervasively religious schools’ that incorporated religious
instruction throughout their classes. By contrast, Montana’s Constitution does not zero in on any
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particular “‘essentially religious’ course of instruction at a religious school. Rather, [the] no-aid
provision bars all aid to a religious school ‘simply because of what it is,” putting the school to a
choice between being religious or receiving government benefits. At the same time, the provision
puts families to a choice between sending their children to a religious school or receiving such
benefits. Second, Locke invoked a ‘historic and substantial’ state interest in not funding the
training of clergy. As evidence of that tradition, the Court in Locke emphasized that the propriety
of state-supported clergy was a central subject of founding-era debates, and that most state
constitutions from that era prohibited the expenditure of tax dollars to support the clergy. But no
comparable “historic and substantial’ tradition supports Montana’s decision to disqualify religious
schools from government aid. In the founding era and the early 19th century, governments
provided financial support to private schools, including denominational ones. ‘Far from
prohibiting such support, the early state constitutions and statutes actively encouraged this policy.’

“IThe] Department argues that a tradition against state support for religious schools arose in the
second half of the 19th century, as more than 30 States—including Montana—adopted no-aid
provisions. Such a development, of course, cannot by itself establish an early American tradition.
[In] addition, many of the no-aid provisions belong to a more checkered tradition shared with the
Blaine Amendment of the 1870s. That proposal—which Congress nearly passed—would have
added to the Federal Constitution a provision similar to the state no-aid provisions, prohibiting
States from aiding ‘sectarian’ schools. It was an open secret that “‘sectarian’ was code for “‘Catholic.’
The Blaine Amendment was born of bigotry and arose at a time of pervasive hostility to the
Catholic Church and to Catholics in general; many of its state counterparts have a similarly
shameful pedigree. The no-aid provisions of the 19th century hardly evince a tradition that should
inform our understanding of the Free Exercise Clause.”

Justice THOMAS concurred separately to reiterate his view that the Establishment Clause “served
only to “protect States, and by extension their citizens, from the imposition of an established
religion by the Federal Government” and thus does not allow challenges to actions by the states.
He was joined by Justice Gorsuch, marking the first time any other justice espoused this view.
Justice ALITO concurred to offer an account of the anti-Catholic nature of the state Blaine
amendments such as Montana’s. Justice GORSUCH concurred to restate the criticisms he made
of the religious status/religious use distinction in his concurrence in Trinity Lutheran.

Justice GINSBURG, joined by Justice Kagan, dissented: “The Montana court remedied the state
constitutional violation by striking the scholarship program in its entirety. Under that decree,
secular and sectarian schools alike are ineligible for benefits, so the decision cannot be said to
entail differential treatment based on petitioners’ religion. Put somewhat differently, petitioners
argue that the Free Exercise Clause requires a State to treat institutions and people neutrally when
doling out a benefit—and neutrally is how Montana treats them in the wake of the state court’s
decision.”

Justice BREYER also dissented: “Although the majority refers in passing to the ‘play in the joints’
between that which the Establishment Clause forbids and that which the Free Exercise Clause
requires, its holding leaves that doctrine a shadow of its former self. [I] think the majority is wrong
to replace the flexible, context-specific approach of our precedents with a test of ‘strict’ or
‘rigorous’ scrutiny. And it is wrong to imply that courts should use that same heightened scrutiny
whenever a government benefit is at issue. [Government] benefits come in many shapes and sizes.
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The appropriate way to approach a State’s benefit-related decision may well vary depending upon
the relation between the Religion Clauses and the specific benefit and restriction at issue.
[Disagreements] that concern religion and its relation to a particular benefit may prove unusually
difficult to resolve. They may involve small but important details of a particular benefit program.
Does one detail affect one religion negatively and another positively? What about a religion that
objects to the particular way in which the government seeks to enforce mandatory (say,
qualification-related) provisions of a particular benefit program?”

Justice SOTOMAYOR also dissented: “Until Trinity Lutheran, the right to exercise one’s religion
did not include a right to have the State pay for that religious practice. That is because a contrary
rule risks reading the Establishment Clause out of the Constitution. [A] State may refuse to extend
certain aid programs to religious entities when doing so avoids historic and substantial
antiestablishment concerns.”
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