Table of Contents

STEP-BY-STEP STUDY GUIDE SERIES .......cuutiitteeeeiiiiiiiiteeeeesenniiiteteeeeesasninieseeeeesesnnns 111
INTRODUCTION ....etiiiiieeeieiiiiiiittee et e e eeieteeteeeeeseiibeteeeeeeseesanbeaeeeeessesannnrenaeeeesssnnnnne A%
What Is the Step-by-Step Criminal Law Study Guide?..........c.cccoooviiiiiiiniinnnnn. \4
Introduction to the Criminal Law Approach..........cccccoeviivviiiiiiiiiiiiiniiiiiiiciice \4
Chapter One. Crimes Against People —Homicidal Offenses .......c..ccceeruerueeunenee 1
Homicidal Offenses ..........ccccoviiiiiiiiiiiiiiiiiiiii 1
Homicide—Overview Step 1: Was there a homicide for which the
defendant was responsible? ............cccoccovviiiiiiiii 2
Homicide—Overview Step 2: If the defendant is responsible for the
death of the victim, did the defendant act with malice? ...........ccouuu..... 5
Homicide—Overview Step 3: If malice exists, is there any justification,
excuse or Mitigation?.........cccooviiiiiiiiiii 10

Defenses —Overview Step 1: Did the defendant act in self-defense, or in
defense of another, to prevent a crime or while exercising

AULNOTIEY? Lo 10
Self-Defense —Step 1: Was someone other than the defendant the initial

Yooy 4110} o OO 11
Self Defense —Step 2: Did the defendant fear imminent bodily harm?......11
Self-Defense —Step 3: Did the defendant respond with proportional

fOTCOY it 11
Defense of Others—Step 1: Is third person in immediate danger of

unlawful deadly attack?.........cccccoviiiiiiiiiiiiiiiis 13
Defense of Others—Step 2: Did defendant respond with appropriate,

proportional fOrce?.........oovviiiiiiiiiiiiiee e 13
Defenses —Overview Step 2: Was the defendant a minor, insane or

intoxicated? ........ccoviiiiiiiiii 14
Defenses —Overview Step 3: Was the defendant provoked, mistaken or

CORTCRAT ...iiviiiiiiiiiiii e 17
Homicide—Overview Step 4: If malice does not exist, might the

homicide be involuntary manslaughter? ................cccocooviiiiinnnnnn, 20
Homicide—Overview Step 5: If the crime is murder, then what degree

of Murder is it? ......cocvviiiiiiiiiii 20
Degree Approach—Step 1: Was the murder willful, deliberate, and

premeditated? ... 21
Degree Approach—Step 2: Certain felony-murders can be murder in

the first degree.........cccooiiiiiiiiiiiiiiii 21

vii



viii

Step-by-Step Guide to Criminal Law

Degree Approach—Step 3: Was the murder committed by unusually

€gregious MEANS? .......ciivuiiiiiiiiiii ittt 22

Test YOUTSelf QUESHIONS......uuueiiiiiiiiiiiiiee et e e e e e e e e e e eeaaanans 23

Test YOUrself ANSWETS.........ccovuiiiiiiiiiiiiiiiiccc e 32

Chapter Two. Crimes Against People —Non-Homicidal Offenses................... 37
Offense Against a Person —Overview Step 1: Was the victim touched?

If so consider a) battery, b) mayhem, or c) rape. .........cccceeviiininnnnn. 37

Battery ..o, 38

Battery —Step 1: Did the defendant act with the requisite intent? ............. 38
Battery —Step 2: Did the defendant cause an application of force to the

VICHIN'S PEISONT ..oovviiiiiiiiiiiiiiiiii i 38

MaYhem........cooiiiiiiii e 39

Mayhem —Step 1: Did the defendant act with the requisite intent? .......... 39
Mayhem —Step 2: Did the defendant disable, dismember, or disfigure

the VICHM? oo 39

RaAPE. .o 40

Rape—Step 1: Did the defendant, a male, who was reckless, knowing,
or purposeful with regard to the lack of consent, have sexual
intercourse with a woman not the defendant’s wife, without valid
consent, and accomplished by means of physical force or

Intimidation? ... 40
Offense Against a Person —Overview Step 2: Did the victim fear or
expect a harmful touching? If so discuss assault.............ccccccoceeenennen 41
ASSAULL.....ooviiiiiiii 41
Assault—Step 1: Did the defendant attempt to commit a battery?............ 41
Assault—Step 2: Did the defendant intentionally cause the victim to
fear or expect an imminent battery?...........cccccooiiiiiniini, 42

Offense Against a Person —Overview Step 3: Was the victim confined?
If so discuss false imprisonment, and if the victim was moved

while confined discuss kidnapping.........cccccoceviiiiiiiiiniininnnnnn. 42

False ImpriSONmMent ...........cccooviiiiiiiiiiiiiiiiiiii 42

Kidnapping......cocooviiiiiiiiiiiiiiiiii 43

Test YOUTSElf QUESHIONS.....uuuuuururrirriiiiiiitititrtrtatatarererererarerererrrar—.————————————————————————. 44

Test YOUrself ANSWETS.......ccooviiiiiiiiiiiiiiiiii s 48

Chapter Three. Theft Crimes .........ccoueeveeneeneereinrenienneenentenneesenseeeessnseesesseenens 51

LarCenY ....ooiiiiiiciiiicc e 52
Larceny —Step 1: Did the defendant trespassorily (without permission)

take and carry away tangible personal property?..........c..cccoceevenne. 52

Larceny —Step 2: Is it property of another? ..........c..ccocoeviiiiiiiiniiniinene 53
Larceny —Step 3: Did the defendant act with the intent to permanently

deprive the victim of ownership of the property? ............c..cccocooo.. 53



Table of Contents

EXEOTHON .t 55
Delivery Theft Crimes—Step 1: Did the defendant receive the victim’s
property consensually? ..........cocoveiiiiiiiiiiiiiiii 55
Delivery Theft Crimes—Step 2a: Did the defendant receive a custody
over the Property? ... 55
Delivery Theft Crimes—Step 2b: Did the defendant receive possession
of the property (larceny by trick if intent to steal at the time of
delivery, embezzlement if the intent to steal was formed later)?....... 56
Larceny by Trick—Step 1: Did the defendant make a fraudulent
misrepresentation which caused the victim to deliver possession

of his or her property to the defendant?...............cccoccoiiiiinnnnn 56
Larceny by Trick —Step 2: Did the defendant intend to steal the
property at the time they received possession?...........cccccceeuivcuienenne. 57
Embezzlement ..........cccooiviiiiiiiiiiiiiii 57
Embezzlement—Step 1: Was the defendant in rightful possession of
property owned by another?...........ccccciviniiii, 57

Embezzlement —Step 2: Did the defendant then fraudulently convert

that property with the intent to steal it?...........cccccceiiiiiiniiniiinne 58
Delivery Theft Crimes —Step 2c: Did the Defendant receive title to

the property (and if so when if at all did the defendant form the

intent to steal that property)?.........ccccooviiiiiiiiiiiie 58
FalSe PreteniSES. ... uuuiiiiiieieeeiiiiiieeeeeeeesirtee e e e e e eesttraeeeeeesessssnssaaeeeeesessssnsssaaaeeseannns 58
Receiving Stolen Property .........cccccooiiiiiiiiiiiniiiii it 59
Receiving Stolen Property —Step 1: Did defendant know property was
stolen at time of receipt?.........cccocviiiiiiiiiiiiiiii 59
Receiving Stolen Property —Step 2: Did defendant intend to steal? .......... 60
Special SITUAtIONS......ccviiiiiiiiiiiic e 60
Test YOUTrSelf QUESHIONS.......uuuuvuriiiieiiiiiiiiiiieiiiitirerererererarerrrersrererrrererar.———————————————. 61
TSt YOUISEIf ANSWETS ... .uuuuiiieiiriiiiiiiiriiieriietrrerarsrrrerererarerarerererar——.—————————————————————. 65
Chapter Four. Crimes Against Property —Structure Crimes.......c..ccceeuveeeneeennee 69
BUIGLATY ..t 69
Burglary —Step 1: Was there a trespassory breaking and entering? .......... 69
Burglary —Step 2: Was the structure the type of structure protected
within the jurisdiction? ..........ccccooeiiiiiiiine e 70
Burglary —Step 3: Was it required to be at nighttime?................c..ccoe. 71
Burglary —Step 4: Did the defendant intend to commit a felony in the
Y84 0 Lod 0§ I 71
72 T ) o 1N 71
Arson—Step 1: Was there a burning or charring of the structure? ............ 71
Arson—Step 2: Was the structure the type of structure protected
within the jurisdiction? ... 72
Arson—Step 3: Did the defendant act with malice? ..........ccccccevieninnns 72
Test YOUTSElf QUESHIONS .. ...uuuuururrreriiriiriiitiietiratetarerararerarerererea———————————————————————————. 73

TSt YOUTSEIf ANSWEIS....ovuuueiiiiiiiiiiiieeeeeeeeeeee e e e e e e et ee e e e e e e eraraeeeeeseeesareens 75

ix



Step-by-Step Guide to Criminal Law

Chapter Five. Incomplete Crimes and Vicarious Liability ......cccceeveesvensuensunnnns 77
Part One: Incomplete Crimes: Solicitation, Conspiracy, Attempt ..........c.ccceueenee 77
Overall Preliminary Crimes Approach ............cccccoeviiviniiiiiiiiniiii 78
SOICIAtION ...vevveiceiiciciccccc 78
Solicitation—Step 1: Did the defendant ask another to commit
criminal acts? ... 78
Solicitation—Step 2: Did the defendant specifically intend that the
target crime be completed? ...........ccociiiiiiiiiiiiii 79
Solicitation—Step 3: Did the solicitation merge into conspiracy,
attempt, or the completed crime? ..........ccccoeciiiiiiiniiiiiin. 79
CONSPITACY ..ttt e 79
Conspiracy —Step 1: Was there an express or implied agreement?.......79
Conspiracy —Step 2: Were there two guilty minds? ...........cccccocienene 80
Conspiracy —Step 3: Was the agreement for an unlawful purpose?.....80
Conspiracy —Step 4: Was there an overt act (if required in the
Jurisdiction)? .....ocooiiiiiiiiiii 80
Conspiracy —Step 5: Did the defendant withdraw from the
CONSPITACY? .vviiiiiiiiiiiiiiiie it 81
AP .o 81
Attempt—Step 1: Did the defendant specifically intend to commit
the target crime?..........cccovviiiiiiiiiie 82
Attempt—Step 2: Did the defendant enter the zone of perpetration
of the Crime? ..o 82
Attempt—Step 3: Did the defense of impossibility apply?................... 82
Attempt—Step 4: Did the attempt merge into the completed
OffeNISE? ..oovviiiiiiiiiiii 82
Part Two: Vicarious Liability: Criminal Liability for the Actions of Another ......83
Accomplice Liability .......ccccoviiiiiiiiiiiiiiiii 83
Vicarious Liability —Step 1: Did the defendant aid and abet the
commission of the crime?...........cccccovviviiniiiiii 83
Vicarious Liability —Step 2: Did the defendant have the specific
intent that the crime be committed? .............cocoviiiiiniinn, 83
Vicarious Liability —Step 3: Was the defendant an accessory after
the fact? ... 84
Test YOUTSElf QUESHIONS ... .uuuuuvrurrrrrereiiriietiietutaterarerarererarerararerara.————————————————————————. 85
Test YOUrSelf ANSWETS.......ccoiiiiiiiiiiiiiiiiiiii s 89
Chapter SiX. Defenses .....cccvveeeerueiiserissueicseeisseeissecssseesssseessesssssesssseesssessssesssses 91
Defenses —Overview Step la: Did the defendant have the legal excuse
of being too young to be guilty?..........cccoviiviiiiiniiiiiin 91
Defenses —Overview Step 1b: Did the defendant have the legal excuse
Of INSANILY? ..oviiviiiiiiccc 92
Defenses —Overview Step 1c: Was the defendant intoxicated? ................. 92

Defenses —Overview Step 2a: Were the defendant’s actions justified
by self-defense? ..........cccoviiiiiiiiiiiiiiii 93



Table of Contents

Defenses —Overview Step 2b: Were the defendant’s actions justified by
defense of Others?...........cccoiiiiiiiiiiiiiiii 94
Defenses —Overview Step 2c: Were the defendant’s actions justified by

defense of Property?.......ccccciviiiiiiiiiiiiiiiiiicc 94
Defenses —Overview Step 2d: Were the defendant’s actions justified as
crime prevention or apprehension of a fleeing felon?........................ 94
Defenses —Overview Step 2e: Was the defendant acting out of necessity
OF COBTCIONT? ..viiiniiiniietieitee ettt ettt 94
Defenses —Overview Step 2f: Did the victim consent? .............ccccceeeeennene 95
Defenses —Overview Step 3: Did the defendant make a mistake, and if
so was it a mistake of law or fact? ... 95
Defenses —Overview Step 4: Can the defendant raise the defense of
ENtIaPMENt? .....ocuiiiiiiiiiiiiiii 96
Test YOUrself QUESHIONS........uuuuuiuiriiiiiiiiiiiiiiiiiirirererararererererererereraeererererea.———————————. 97
Test Yourself ANSWETS........cccocviiiiiiiiiiiiiiiiii i 99

Appendix A. Selected Criminal Law Essay Questions and Sample

ANISWETS uuuueieeirtiieninunienessiteesssiateeessianeeessssessssssseessssssassssssssesssssssasssssssanes 101
(@S T==] 5 1o ) o N RN 101
(@S T==] 5 1o ) o N RN 102
(@S T==] 5 1o ) o NG F RN 103
(@ T Te) o N SRRt 104
QUESTION B...eeeiiiieee et e e e e e ettt e e e e e e eeeabba e e eeaeesaasasnaeeeaeeeaernnnn 105
QUESTION Bt eeee ettt e e e e e e ettt e e e e e e e eeaa b aeeeeesesasstanaaeessessssnnnaeeaesessssnnnns 106
QUESHION 7.ttt e e e e ettt e e e e e e e eea bt eeeeeeeaeasstaaaeeeaessssnnnaeaaesessssnnnns 107
QUESTHION 8.t e e e e ettt e e e e e e et tabb e e e e eeeeaabbaaaaeeeaeeeaernnnn 108
QUESTION ...t e e e e ettt e e e e e e e eab b e e e e eeeeeabaaaeeeeaeeraeannan 109
QUESHION 10 . ciiiiiiiiiieee ettt ee e e e e e e ee et eeeeeeaeeaabba e eeeaeesessnsnnneeesaesssssnnnn 110
SamMPle ANSWET ....uiiiiiiiiiiiiiiiciieee e e 111
SAMPLE ANISWET 2.ttt et 114
Sample ANSWET 3.....ooiiiiiiiiiiiiiiiiii i 118
Sample ANSWET 4......cciiiiiiiiiiiiiiiiii 122
Sample ANSWET 5.....oooviiiiiiiiiiiiiiiii 125
Sample ANSWET 6.....coouviiiiiiiiiiiiiii i 128
SampPle ANSWET 7.....coiiiiiiiiiiiiiiiii i 130
Sample ANSWET 8......ociiiiiiiiiiiiiiiiiiii e 132
Sample ANSWET D.....ooiuiiiiiiiiiiiiiiiiiii 135
Sample ANSWET 10 .....cuiiiiiiiiiiiiiiiiii 137

Appendix B. Glossary of Selected Criminal Law Terms ........ccceceeruvervenvennes 139

xi



