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Advocacy groups and a resident of Ohio sued the Ohio Secretary of State, claiming violations of National Voter Registration Act (NVRA) and Help America Vote Act (HAVA), relating to state's process for removing inactive registrants from state's registered voter rolls and state's return-card notice for registrants whose residence had changed. District Court denied requested permanent injunction and on appeal Court of appeals reversed and remanded.  On remand the District Court ruled in part for the Secretary of State and  plaintiffs' motion for temporary restraining order.  Supreme Court accepted certiorari and reversed. Vote: 5-4.

Justice Alito wrote for the Court.

It has been estimated that 24 million voter registrations in the United States—about one in eight—are either invalid or significantly inaccurate. Pew Center on the States, Election Initiatives Issue Brief (Feb. 2012). And about 2.75 million people are said to be registered to vote in more than one State.

At issue in today's case is an Ohio law that aims to keep the State's voting lists up to date by removing the names of those who have moved out of the district where they are registered. Ohio uses the failure to vote for two years as a rough way of identifying voters who may have moved, and it then sends a preaddressed, postage prepaid card to these individuals asking them to verify that they still reside at the same address. Voters who do not return this card and fail to vote in any election for four more years are presumed to have moved and are removed from the rolls. We are asked to decide whether this program complies with federal law.

I

A

Like other States, Ohio requires voters to reside in the district in which they vote. When voters move out of that district, they become ineligible to vote there. See § 3503.01(A). And since more than 10% of Americans move every year,1 deleting the names of those who have moved away is no small undertaking.

For many years, Congress left it up to the States to maintain accurate lists of those eligible to vote in federal elections, but in 1993, with the enactment of the National Voter Registration Act (NVRA), Congress intervened. The NVRA “erect[s] a complex superstructure of federal regulation atop state voter-registration systems.” The Act has two main objectives: increasing voter registration and removing ineligible persons from the States' voter registration rolls. 

To achieve the latter goal, the NVRA requires States to “conduct a general program that makes a reasonable effort to remove the names” of voters who are ineligible “by reason of” death or change in residence. The Act also prescribes requirements that a State must meet in order to remove a name on change-of-residence grounds.

The most important of these requirements is a prior notice obligation. Before the NVRA, some States removed registrants without giving any notice. The NVRA changed that by providing in § 20507(d)(1) that a State may not remove a registrant's name on change-of-residence grounds unless either (A) the registrant confirms in writing that he or she has moved or (B) the registrant fails to return a preaddressed, postage prepaid “return card” containing statutorily prescribed content. This card must explain what a registrant who has not moved needs to do in order to stay on the rolls, i.e., either return the card or vote during the period covering the next two general federal elections.  And for the benefit of those who have moved, the card must contain “information concerning how the registrant can continue to be eligible to vote.” If the State does not send such a card or otherwise get written notice that the person has moved, it may not remove the registrant on change-of-residence grounds. 2 

While the NVRA is clear about the need to send a “return card” (or obtain written confirmation of a move) before pruning a registrant's name, no provision of federal law specifies the circumstances under which a return card may be sent. Accordingly, States take a variety of approaches.  The NVRA itself sets out one option. A State may send these cards to those who have submitted “change-of-address information” to the United States Postal Service. Thirty-six States do at least that.  Other States send notices to every registered voter at specified intervals (say, once a year).  Still other States, including Ohio, take an intermediate approach, such as sending notices to those who have turned in their driver's licenses, or sending notices to those who have not voted for some period of time.

When a State receives a return card confirming that a registrant has left the district, the State must remove the voter's name from the rolls. And if the State receives a card stating that the registrant has not moved, the registrant's name must be kept on the list. 

What if no return card is mailed back? Congress obviously anticipated that some voters who received cards would fail to return them for any number of reasons, and it addressed this contingency in  which, for convenience, we will simply call “subsection (d).” Subsection (d) treats the failure to return a card as some evidence—but by no means conclusive proof—that the voter has moved. Instead, the voter's name is kept on the list for a period covering two general elections for federal office (usually about four years). Only if the registrant fails to vote during that period and does not otherwise confirm that he or she still lives in the district (e.g., by updating address information online) may the registrant's name be removed. 

In addition to these specific change-of-residence requirements, the NVRA also imposes two general limitations that are applicable to state removal programs. First, all such programs must be “uniform, nondiscriminatory, and in compliance with the Voting Rights Act of 1965.” Second, the NVRA contains what we will call the “Failure–to–Vote Clause.” 

At present, this clause contains two parts. The first is a prohibition that was included in the NVRA when it was originally enacted in 1993. It provides that a state program “shall not result in the removal of the name of any person ... by reason of the person's failure to vote.” The second part, added by the Help America Vote Act of 2002 (HAVA),explains the meaning of that prohibition. This explanation says that “nothing in [the prohibition] may be construed to prohibit a State from using the procedures described in [§§ 20507](c) and (d) to remove an individual from the official list of eligible voters.” 

 These referenced subsections, §§ 20507(c) and (d), are the provisions allowing the removal of registrants who either submitted change-of-address information to the Postal Service (subsection (c)) or did not mail back a return card and did not vote during a period covering two general federal elections (subsection (d)). And since one of the requirements for removal under subsection (d) is the failure to vote during this period, the explanation added by HAVA in 2002 makes it clear that the statutory phrase “by reason of the person's failure to vote” in the Failure–to–Vote Clause does not categorically preclude the use of nonvoting as part of a test for removal. 

Another provision of HAVA makes this point more directly. After directing that “registrants who have not responded to a notice and ... have not voted in 2 consecutive general elections for Federal office shall be removed,” it adds that “no registrant may be removed solely by reason of a failure to vote.”

B

Since 1994, Ohio has used two procedures to identify and remove voters who have lost their residency qualification.

First, the State utilizes the Postal Service option set out in the NVRA. The State sends notices to registrants whom the Postal Service's “national change of address service” identifies as having moved. This procedure is undisputedly lawful. 

But because according to the Postal Service “[a]s many as 40 percent of people who move do not inform the Postal Service,”3 Ohio does not rely on this information alone. In its so-called Supplemental Process, Ohio “identif [ies] electors whose lack of voter activity indicates they may have moved.”  Under this process, Ohio sends notices to registrants who have “not engage[d] in any voter activity for a period of two consecutive years.”“Voter activity” includes “casting a ballot” in any election—whether general, primary, or special and whether federal, state, or(And Ohio regularly holds elections on both even and odd years.) Moreover, the term “voter activity” is broader than simply voting. It also includes such things as “sign [ing] a petition,” “filing a voter registration form, and updating a voting address with a variety of [state] entities.”  

After sending these notices, Ohio removes registrants from the rolls only if they “fai[l] to respond” and “continu[e] to be inactive for an additional period of four consecutive years, including two federal general elections.” Federal law specifies that a registration may be canceled if the registrant does not vote “in an election during the period” covering two general federal elections after notice, but Ohio rounds up to “four consecutive years” of nonvoting after notice,  Thus, a person remains on the rolls if he or she votes in any election during that period—which in Ohio typically means voting in any of the at least four elections after notice. Combined with the two years of nonvoting before notice is sent, that makes a total of six years of nonvoting before removal. 

II

A

As noted, subsection (d), the provision of the NVRA that directly addresses the procedures that a State must follow before removing a registrant from the rolls on change-of-residence grounds, provides that a State may remove a registrant who “(i) has failed to respond to a notice” and “(ii) has not voted or appeared to vote ... during the period beginning on the date of the notice and ending on the day after the date of the second general election for Federal office that occurs after the date of the notice” (about four years). Not only are States allowed to remove registrants who satisfy these requirements, but federal law makes this removal mandatory.

Ohio's Supplemental Process follows subsection (d) to the letter. It is undisputed that Ohio does not remove a registrant on change-of-residence grounds unless the registrant is sent and fails to mail back a return card and then fails to vote for an additional four years. 

B

[3] Respondents argue (and the Sixth Circuit held) that, even if Ohio's process complies with subsection (d), it nevertheless violates the Failure–to–Vote Clause—the clause that generally prohibits States from removing people from the rolls “by reason of [a] person's failure to vote.” Respondents point out that Ohio's Supplemental Process uses a person's failure to vote twice: once as the trigger for sending return cards and again as one of the requirements for removal. Respondents conclude that this use of nonvoting is illegal.

We reject this argument because the Failure–to–Vote Clause, both as originally enacted in the NVRA and as amended by HAVA, simply forbids the use of nonvoting as the sole criterion for removing a registrant, and Ohio does not use it that way. Instead, as permitted by subsection (d), Ohio removes registrants only if they have failed to vote and have failed to respond to a notice. 

When Congress clarified the meaning of the NVRA's Failure–to–Vote Clause in HAVA, here is what it said: “[C]onsistent with the [NVRA], ... no registrant may be removed solely by reason of a failure to vote.”  The meaning of these words is straightforward. “Solely” means “alone.” Webster's Third New International Dictionary 2168 (2002); American Heritage Dictionary 1654 (4th ed. 2000). And “by reason of” is a “quite formal” way of saying “[b]ecause of.” C. Ammer, American Heritage Dictionary of Idioms 67 (2d ed. 2013). Thus, a State violates the Failure–to–Vote Clause only if it removes registrants for no reason other than their failure to vote.

C

Respondents and the dissent advance an alternative interpretation of the Failure–to–Vote Clause, but that reading is inconsistent with both the text of the clause and the clarification of its meaning in § 21083(a)(4)(A). Respondents argue that the clause allows States to consider nonvoting only to the extent that subsection (d) requires—that is, only after a registrant has failed to mail back a notice. Any other use of the failure to vote, including as the trigger for mailing a notice, they claim, is proscribed. In essence, respondents read the language added to the clause by HAVA—“except that nothing in this paragraph may be construed to prohibit a State from using the procedures described in subsections (c) and (d)”—as an exception to the general rule forbidding the use of nonvoting.

We reject this argument for three reasons. First, it distorts what the new language added by HAVA actually says. The new language does not create an exception to a general rule against the use of nonvoting. It does not say that the failure to vote may not be used “except that this paragraph does not prohibit a State from using the procedures described in subsections (c) and (d).” Instead, it says that “nothing in this paragraph may be construed ” to have that effect. Thus, it sets out not an exception, but a rule of interpretation. It does not narrow the language that precedes it; it clarifies what that language means. That is precisely what Congress said when it enacted HAVA: It added the “may not be construed” provision to “[c]larif[y],” not to alter, the prohibition's scope. 

Second, under respondents' reading, HAVA's new language is worse than superfluous. Even without the added language, no sensible person would read the Failure–to–Vote Clause as prohibiting what subsections (c) and (d) expressly allow. Yet according to respondents, that is all that the new language accomplishes. So at a minimum, it would be redundant. 

But the implications of this reading are actually worse than that. There is no reason to create an exception to a prohibition unless the prohibition would otherwise forbid what the exception allows. So if the new language were an exception, it would seem to follow that prior to HAVA, the Failure–to–Vote Clause did outlaw what subsections (c) and (d) specifically authorize. And that, of course, would be nonsensical. 

Third, respondents' reading of the language that HAVA added to the Failure–to–Vote Clause makes it hard to understand why Congress prescribed in another section of the same Act, that “no registrant may be removed solely by reason of a failure to vote.” As interpreted by respondents, the amended Failure–to–Vote Clause prohibits any use of nonvoting with just two narrow exceptions—the uses allowed by subsections (c) and (d). So, according to respondents, the amended Failure–to–Vote Clause prohibits much more than § 21083(a)(4)(A). That provision, in addition to allowing the use of nonvoting in accordance with subsections (c) and (d), also permits the use of nonvoting in any other way that does not treat nonvoting as the sole basis for removal. 

There is no plausible reason why Congress would enact the provision that respondents envision. As interpreted by respondents, HAVA would be like a law that contains one provision making it illegal to drive with a blood alcohol level of 0.08 or higher and another provision making it illegal to drive with a blood alcohol level of 0.10 or higher. The second provision would not only be redundant; it would be confusing and downright silly. 

D

Respondents put forth one additional argument regarding the Failure–to–Vote Clause. In essence, it boils down to this. So many properly registered voters simply discard return cards upon receipt that the failure to send them back is worthless as evidence that the addressee has moved. As respondents' counsel put it at argument, “a notice that doesn't get returned” tells the State “absolutely nothing about whether the person has moved.”   According to respondents, when Ohio removes registrants for failing to respond to a notice and failing to vote, it functionally “removes people solely for non-voting” unless the State has additional “reliable evidence” that a registrant has moved.

This argument is based on a dubious empirical conclusion that the NVRA and HAVA do not allow us to indulge. Congress clearly did not think that the failure to send back a return card was of no evidentiary value because Congress made *1846 that conduct one of the two requirements for removal under subsection (d). 

Requiring additional evidence not only second-guesses the congressional judgment embodied in subsection (d)'s removal process, but it also second-guesses the judgment of the Ohio Legislature as expressed in the State's Supplemental Process. The Constitution gives States the authority to set the qualifications for voting in congressional elections, Art. I, § 2, cl. 1; Amdt. 17, as well as the authority to set the “Times, Places and Manner” to conduct such elections in the absence of contrary congressional direction, Art. I, § 4, cl. 1. We have no authority to dismiss the considered judgment of Congress and the Ohio Legislature regarding the probative value of a registrant's failure to send back a return card. 

For all these reasons, we hold that Ohio law does not violate the Failure–to–Vote Clause.

Justice Breyer, with whom Justice Ginsburg, Justice Sotomayor, and Justice Kagan  join, dissenting.Section 8 of the National Voter Registration Act of 1993 requires States to “conduct a general program that makes a reasonable effort to remove the names of ineligible voters from the official lists of eligible voters by reason of ... a change in the residence of the registrant.”   This case concerns the State of Ohio's change-of-residence removal program (called the “Supplemental Process”), under which a registered voter's failure to vote in a single federal election begins a process that may well result in the removal of that voter's name from the federal voter rolls. The question is whether the Supplemental Process violates § 8, which prohibits a State from removing registrants from the federal voter roll “by reason of the person's failure to vote.”. In my view, Ohio's program does just that. And I shall explain why and how that is so.

II

Section 8 requires that Ohio's program “mak[e] a reasonable effort to remove” ineligible registrants from the rolls because of “a change in the residence of the registrant,” and it must do so “in accordance with subsections (b), (c), and (d).”  In my view, Ohio's program is unlawful under § 8 in two respects. It first violates subsection (b)'s Failure–to–Vote prohibition because Ohio uses nonvoting in a manner that is expressly prohibited and not otherwise authorized under § 8. In addition, even if that were not so, the Supplemental Process also fails to satisfy subsection (a)'s Reasonable Program requirement, since using a registrant's failure to vote is not a  reasonable method for identifying voters whose registrations are likely invalid (because they have changed their addresses).

First, as to subsection (b)'s Failure–to–Vote Clause, recall that Ohio targets for removal registrants who fail to vote. In identifying registered voters who have likely changed residences by looking to see if those registrants failed to vote, Ohio's program violates subsection (b)'s express prohibition on “[a]ny State program or activity [that] result[s] in the removal” of a registered voter “by reason of the person's failure to vote.”  In my view, these words are most naturally read to prohibit a State from considering a registrant's failure to vote as part of any process “that is used to start, or has the effect of starting, a purge of the voter rolls.” In addition, Congress enacted the Failure–to–Vote Clause to prohibit “the elimination of names of voters from the rolls solely due to [a registrant's] failure to respond to a mailing.” But that is precisely what Ohio's Supplemental Process does. The program violates subsection (b)'s prohibition because under it, a registrant who fails to vote in a single federal election, fails to respond to a forwardable notice, and fails to vote for another four years may well be purged. If the registrant had voted at any point, the registrant would not have been removed.

Ohio does use subsection (d)'s Confirmation Procedure, but that procedure alone does not satisfy § 8's requirements. How do we know that Ohio's use of the Confirmation Procedure alone cannot count as statutorily significant? The statute's basic structure along with its language makes clear that this is so.

 In respect to language, § 8 says that the function of subsection (d)'s Confirmation Procedure is “to confirm the change of address” whenever the State has already “identif[ied] registrants whose addresses may have changed.” The function of the Confirmation Procedure is not to make the initial identification of registrants whose addresses may have changed. As a matter of English usage, you cannot confirm that an event happened without already having some reason to believe at least that it might have happened. Black's Law Dictionary 298 (6th ed. 1990) (defining “confirm” as meaning “[t]o complete or establish that which was imperfect or uncertain”). 

Ohio, of course, says that it has a ground for believing that those persons they remove from the rolls have, in fact, changed their address, but the ground is the fact that the person did not vote—the very thing that the Failure–to–Vote Clause forbids Ohio to use as a basis for removing a registered voter from the registration roll.

Justice Sotomayor, dissenting.

I join the principal dissent in full because I agree that the statutory text plainly supports respondents' interpretation. I write separately to emphasize how that reading is bolstered by the essential purposes stated explicitly in the National Voter Registration Act of 1993 (NVRA) to increase the registration and enhance the participation of eligible voters in federal elections. Congress enacted the NVRA against the backdrop of substantial efforts by States to disenfranchise low-income and minority voters, including programs that purged eligible voters from registration lists because they failed to vote in prior elections. The Court errs in ignoring this history and distorting the statutory text to arrive at a conclusion that not only is contrary to the plain language of the NVRA but also contradicts the essential purposes of the statute, ultimately sanctioning the very purging that Congress expressly sought to protect against.
