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A Brief Introduction to American Constitutional Law
I. 
Introduction

A. 
Major points to understanding American Constitutional Law

B. 
The Values and Political Theory of the Constitution

1. 
Balancing popular government, liberty, and fear of factions (Majority rule and minority rights)

2. 
Breaking up political power and slowing down political change

3. 
Constitutionalism

4. 
Complex civil society

5. 
Connections to capitalism

C. 
A constitutional, separation of powers, federal, bicameral, representative democracy.

D. 
Contrast to a parliamentary system

E. 
Fundamentals of US Constitutional Law

II. 
The Constitutional Founding

A. 
Founding values

1. 
Liberty

2. 
Equality

3. 
Rule of law

4. 
Religion

5. 
Constitutionalism

6. 
Fear of power

III. 
Creating the US Government

A. 
Declaration of Independence

1. 
“We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.--That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed, --That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness.”

B. 
Constitution

1. 
Creating a government neither too powerful (fear of King George III) or too weak (fear of lack of unity under the Articles of Confederation (our first government)

2. 
Federalists v. Anti-Federalists

a. 
Federalist Papers

(1) 
Federalist # 10 Hamilton, Madison, Jay

(a) 
“If a faction consists of less than a majority, relief is supplied by the republican principle, which enables the majority to defeat its sinister views by regular vote. It may clog the administration, it may convulse the society; but it will be unable to execute and mask its violence under the forms of the Constitution. When a majority is included in a faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling passion or interest both the public good and the rights of other citizens. To secure the public good and private rights against the danger of such a faction, and at the same time to preserve the spirit and the form of popular government, is then the great object to which our inquiries are directed. Let me add that it is the great desideratum by which this form of government can be rescued from the opprobrium under which it has so long labored, and be recommended to the esteem and adoption of mankind.”

(2) 
The problem of the tyranny of the majority

(3) 
Majority rule v minority rights

3. 
Constitution

a. 
“We the People of the United States, in Order to form a more perfect Union, establish Justice, ensure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.”

b. 
Constitutional machinery

(1) 
Solutions

(a) 
limited government

(b) 
extended political orbit (competing interests)

(c) 
checks and balances

(d) 
separation of powers

(e) 
federalism

4. 
Bill of Rights

a. 
Substantive limits on what the government can actually do

5. 
Subsequent Amendments

a. 
Process and Policy

(1) 
Expanding the notion of “We the people...”

IV. 
Making Sense of American Government

A. 
Three layers of government

1. 
National government

a. 
Three branches

(1) 
Executive (President and bureaucracy)

(2) 
Legislative (Congress)

(3) 
Judiciary (Supreme and lower federal courts)

b. 
In general national government supreme in many issues

(1) 
international affairs and foreign policy

(2) 
control of US economy

c. 
Making law

(1) 
Both Houses of Congress must pass a bill in identical format and have it approved by president for it to become law

(2) 
Veto and overrides

d. 
Supreme Court and judicial review: Declaring laws unconstitutional

e. 
Summary:   Concept of limited government

2. 
State governments

a. 
US is composed of 50 sub-national units

b. 
Individual states have own independent powers that in some cases cannot be overridden by the national government

3. 
Federalism

a. 
Tension between the powers of national government v powers of the states

(1) 
Wedding cake

(2) 
Layer cake

4. 
Local governments (cities)

a. 
Controlled by states

V. 
Other Points to Understand About US Government and Politics

A. 
Power is divided up

B. 
President has more power in foreign and international affairs than domestically: Constitution says president is commander in chief of the armed forces but still needs congressional approval in many matters

1. 
Declaring war

2. 
Approving treaties

3. 
Approving money for foreign aid

C. 
Separation of powers v parliamentary style government

D. 
Independent media

E. 
Power of interest groups

1. 
How it affects government and legislation

VI. 
Constitutional Law

A. 
General principles

1. 
US Constitution is a power-creating document

a. 
Unless the text explicitly or implicitly grants the federal government to do something, the presumption is that the federal government cannot act.

b. 
Slight exception

(1) 
Necessary and Proper clause

(a) 
McCulloch v. Maryland
2. 
Courts will generally give broad deference to the powers of the other branches.

a. 
Rational basis test McCulloch v. Maryland
b. 
Concept of strict or heightened scrutiny

(1) 
Carolene Products footnote 4

(a) 
Bill of Rights

(b) 
Suspect classifications

(c) 
fundamental rights

3. 
Courts will view powers in international or foreign affairs with even more deference

a. 
Youngstown v Sawyer
4. 
Courts will give Congress broad power to regulate but the principle of federalism places limits on the ability to directly order states to do some things or perform some tasks.

B. 
Judicial Review

1. 
Province and duty of the judiciary to declare laws contrary to the Constitution to be unconstitutional

a. 
Marbury v. Madison
2. 
When will courts hear a case?

a. 
Case and controversy

b. 
Ripeness

c. 
Standing

d. 
No hypothetical questions

3. 
Political Question doctrine: justiciability

a. 
Baker v. Carr
4. 
Court will seek to avoid ruling on constitutional questions

a. 
Ashwander rules and principle of precedent

5. 
Interpretative theory

a. 
Intent of framers (original intent)

b. 
Plain language

c. 
Evolving Constitution

C. 
Legislative Powers

1. 
Courts generally give broad presumption to congressional use of power

2. 
Powers of Congress

a. 
Regulation of interstate commerce

(1) 
Gibbons v. Ogden, Wickard v. Filburn,
(2) 
Generally broad deference post 1930s

(3) 
Outer limits

(a) 
National Federation of Independent Businesses v. Sebelius 
b. 
Non-delegation of power

(1) 
Since 1930s Courts do not police this heavily

(a) 
Schechter v. US 

D. 
Presidential Power

1. 
Limits on Executive privilege

a. 
US v. Nixon
2. 
Interim appointments

a. 
NLRB v. Noel Canning
3. 
Executive Orders

a. 
Texas v. United States
4. 
Pardoning Power

a. 
Ex parte Garland
E. 
States v. National Government

1. 
Supremacy clause v. 10th Amendment

a. 
Garcia v. San Antonio Transportation Authority
(1) 
Cannot order states to do things as states

2. 
Inducements

a. 
South Dakota v. Dole
3. 
Preemption

a. 
Pennsylvania v. Nelson
4. 
What states can do?

a. 
Local issues

(1) 
Cooley v. Board of Wardens
b. 
Police power






