
DEPARTMENT OF COMMERCE V. NEW YORK (2019)

Questions surrounding immigration have been very prominent in recent American politics, with President Donald Trump taking a particularly strong stand against illegal immigration.  Trump’s incoming Secretary of Commerce, Wilbur Ross, who was charged with overseeing the census that the U.S. Constitution mandates be taken every 10 years, decided to add a question to the census asking whether individuals were citizens.  This question had been routinely asked from 1820 to 1950 of all households, and from 1960 on from a smaller group queried through the American Community Survey. Ross sought to reinstitute this question on the general census, which opponents charged would result in lower response rates, on the basis that it would help enforce the Voting Rights Act (VRA). During challenges in lower courts, a judge asked for administrative records, which called the Secretary’s explanation into question. After lower courts blocked the inclusion of the question, the case was appealed to the Supreme Court, which was told that the census bureau had a limited time in which it could add the question for the next census.


CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

The Secretary of Commerce decided to reinstate a question about citizenship on the 2020 census questionnaire. A group of plaintiffs challenged that decision on constitutional and statutory grounds. We now decide whether the Secretary violated the Enumeration Clause of the Constitution, the Census Act, or otherwise abused his discretion.


I A

In order to apportion Members of the House of Representatives among the States, the Constitution requires an “Enumeration” of the population every 10 years, to be made “in such Manner” as Congress “shall by Law direct.” Art. I, §2, cl. 3; Amdt. 14, §2. In the Census Act, Congress delegated to the Secretary of Commerce the task of con- ducting the decennial census “in such form and content as he may determine.”  The Secretary is aided in that task by the Census Bureau, a statistical agency housed within the Department of Commerce.  

The population count derived from the census is used not only to apportion representatives but also to allocate federal funds to the States and to draw electoral districts. The census additionally serves as a means of collecting demographic information, which “is used for such varied purposes as computing federal grant-in-aid benefits, drafting of legislation, urban and regional planning, business planning, and academic and social studies.” Over the years, the census has asked questions about (for example) race, sex, age, health, education, occupation, housing, and military service. It has also asked about radio ownership, age at first marriage, and native tongue. The Census Act obliges everyone to answer census questions truthfully and requires the Secretary to keep individual answers confidential, including from other Government agencies.  

There have been 23 decennial censuses from the first census in 1790 to the most recent in 2010. Every census between 1820 and 2000 (with the exception of 1840) asked at least some of the population about their citizenship or place of birth. Between 1820 and 1950, the question was asked of all households. Between 1960 and 2000, it was asked of about one-fourth to one-sixth of the population. That change was part of a larger effort to simplify the census by asking most people a few basic demographic questions (such as sex, age, race, and marital status) on a short-form questionnaire, while  asking a sample  of  the population more detailed demographic questions on a long-form questionnaire. . . . 
The Census Bureau and former Bureau officials have resisted occasional proposals to resume asking a citizen- ship question of everyone, on the ground that doing so would  discourage  noncitizens  from  responding  to  the census and lead to a less accurate count of the total population. 

B

In March 2018, Secretary of Commerce Wilbur Ross announced in a memo that he had decided to reinstate a question about citizenship on the 2020 decennial census questionnaire.  The Secretary stated that he was acting at the request of the Department of Justice (DOJ), which sought improved data about citizen voting-age population for purposes of enforcing the Voting Rights Act (or VRA)— specifically the Act’s ban on diluting the influence of minority voters by depriving them of single-member districts in which they can elect their preferred candidates. 
 
The Secretary’s memo explained that the Census Bureau initially analyzed, and the Secretary considered, three possible courses of action. The first was to continue to collect citizenship information in the American Community Survey and attempt to develop a data model that would more accurately estimate citizenship at the census block level. The Secretary rejected that option because the Bureau “did not assert and could not confirm” that such ACS-based data modeling was possible “with a sufficient degree of accuracy.”  

The second option was to reinstate a citizenship question on the decennial census. The Bureau predicted that doing so would discourage some noncitizens from responding to the census. That would necessitate increased “non-response follow up” operations—procedures the Bureau uses to attempt to count people who have not responded to the census—and potentially lead to a less accurate count of the total population.

Option three was to use administrative records from other agencies, such as the Social Security Administration and Citizenship and Immigration Services, to provide DOJ with citizenship data. The Census Bureau recommended this option, and the Secretary found it a “potentially appealing solution” because the Bureau has long used administrative records to supplement and improve census data. Id., at 554a. But the Secretary concluded that administrative records alone were inadequate because they were missing for more than 10% of the population.

The Secretary ultimately asked the Census Bureau to develop a fourth option that would combine options two and three: reinstate a citizenship question on the census questionnaire, and also use the time remaining until the 2020 census to “further enhance” the Bureau’s “administrative record data sets, protocols, and statistical models.” The memo explained that, in the Secretary’s judgment, the fourth option would provide DOJ with the “most complete and accurate” citizen voting-age population data in response to its request.  

The Secretary “carefully considered” the possibility that reinstating a citizenship question would depress the response rate. But after evaluating the Bureau’s “limited empirical evidence” on the question— evidence drawn from estimated non-response rates to previous American Community Surveys and census questionnaires—the Secretary concluded that it was not possible to “determine definitively” whether inquiring about citizenship in the  census would  materially affect response rates. 


C

Shortly after the Secretary announced his decision, two groups of plaintiffs filed suit in Federal District Court in New York, challenging the decision on several grounds. The first group of plaintiffs included 18 States, the District of Columbia, various counties and cities, and the United States Conference of Mayors. They alleged that the Secretary’s decision violated the Enumeration Clause of the Constitution and the requirements of the Administrative Procedure Act. The second group of plaintiffs consisted of several non-governmental organizations that work with immigrant and minority communities. They added an equal protection claim. The District Court consolidated the two cases. Both groups of plaintiffs are respondents here.

The Government moved to dismiss the lawsuits, arguing that the Secretary’s decision was unreviewable and that respondents had failed to state cognizable claims under the Enumeration Clause and the Equal Protection Clause. The District Court dismissed the Enumeration Clause claim but allowed the other claims to proceed.  

In June 2018, the Government submitted to the District Court the Commerce Department’s “administrative record”: the materials that Secretary Ross considered in making his decision. That record included DOJ’s December 2017 letter requesting reinstatement of the citizenship question, as well as several memos from the Census Bureau analyzing the predicted effects of reinstating the question.   Shortly thereafter, at DOJ’s urging, the Government supplemented the record with a new memo from the Secretary, “intended to provide further background and context regarding” his March 2018 memo. The supplemental memo stated that the Secretary had begun considering whether to add the citizenship question in early 2017, and had inquired whether DOJ “would support, and if so would  request, inclusion of a citizenship question as consistent with and useful for enforcement of the Voting Rights Act.” According to the Secretary, DOJ “formally” requested reinstatement of the citizenship question after that inquiry.  

Respondents argued that the supplemental memo indicated that the Government had submitted an incomplete record of the materials considered by the Secretary. They asked the District Court to compel the Government to complete the administrative record. The court granted that request, and the parties jointly stipulated to the inclusion of more than 12,000 pages of additional materials in the administrative record. Among those materials were emails and other records confirming that the Secretary and his staff began exploring the possibility of reinstating a citizenship question shortly after he was con- firmed in early 2017, attempted to elicit requests for citizenship data from other agencies, and eventually persuaded DOJ to request reinstatement of the question for VRA enforcement purposes.

In August and September 2018, the District Court issued orders compelling depositions of Secretary Ross and of the Acting Assistant Attorney General for DOJ’s Civil Rights Division. We granted the Government’s request to stay the Secretary’s deposition pending further review, but we declined to stay the Acting AAG’s deposition or the other extra-record discovery that the District Court had authorized.

The District Court held a bench trial and issued findings of fact and conclusions of law on respondents’ statutory and equal protection claims. After determining that respondents had standing to sue, the District Court ruled that the Secretary’s action was arbitrary and capricious, based on a pre-textual rationale, and violated certain provisions of the Census Act. On the equal protection claim, however, the District Court concluded that respondents had not met their burden of showing that the Secretary was motivated by discriminatory animus. The court granted judgment to respondents on their statutory claims, vacated the Secretary’s decision, and enjoined him from reinstating the citizenship question until he cured the legal errors the court had identified. 

The Government appealed to the Second Circuit, but also filed a petition for writ of certiorari before judgment, asking this Court to review the District Court’s decision directly because the case involved an issue of imperative public importance, and the census questionnaire needed to be finalized for printing by the end of June 2019. We granted the petition. At the Government’s request, we later ordered the parties to address whether the Enumeration Clause provided an alternative basis to affirm.  


II

We begin with jurisdiction.  Article III of the Constitution limits federal courts to deciding “Cases” and “Controversies.” For a legal dispute to qualify as a genuine case or controversy, at least one plaintiff must have standing to sue.

Respondents assert a number of injuries—diminishment of political representation, loss of federal funds, degradation of census data, and diversion of resources—all of which turn on their expectation that reinstating a citizenship question will depress the census response rate and lead to an inaccurate population count. Several States with a disproportionate share of noncitizens, for example, anticipate losing a seat in Congress or qualifying for less federal funding if their populations are undercounted.

These are primarily future injuries, which “may suffice if the threatened injury is certainly impending, or there is a substantial risk that the harm will occur.” 

The District Court concluded that the evidence at trial established a sufficient likelihood that the reinstatement of a citizenship question would result in noncitizen house- holds responding to the census at lower rates than other groups, which in turn would cause them to be undercounted and lead to many of respondents’ asserted injuries. For purposes of standing, these findings of fact were not so suspect as to be clearly erroneous.

We therefore agree that at least some respondents have Article III standing.  Respondents’ theory of standing thus does not rest on mere speculation about the decisions of third parties; it relies instead on the predictable effect of Government action on the decisions of third parties.

III

The Enumeration Clause of the Constitution does not provide a basis to set aside the Secretary’s decision. The text of that clause “vests Congress with virtually unlimited discretion in conducting the decennial ‘actual Enumeration,’ ” and Congress “has delegated its broad authority over the census to the Secretary.”  

Respondents ask us to evaluate the Secretary’s decision to reinstate a citizenship question under that “reasonable relationship” standard, but we agree with the District Court that a different analysis is needed here. 

Yet demographic questions have been asked in every census since 1790, and questions about citizenship in particular have been asked for nearly as long. Like the District Court, we decline respondents’ invitation to measure the constitutionality of the citizenship question by a standard that would seem to render every census since 1790 unconstitutional.

We look instead to Congress’s broad authority over the census, as informed by long and consistent historical practice.   All three branches of Government have understood the Constitution to allow Congress, and by extension the Secretary, to use the census for more than simply counting the population.

In light of the early understanding of and long practice under the Enumeration Clause, we conclude that it permits Congress, and by extension the Secretary, to inquire about citizenship on the census questionnaire. We need not, and do not, decide the constitutionality of any other question that Congress or the Secretary might decide to include in the census.

IV

The District Court set aside the Secretary’s decision to reinstate a citizenship question on the grounds that the Secretary acted arbitrarily and violated certain provisions of the Census Act. The Government contests those rulings, but also argues that the Secretary’s decision was not judicially reviewable under the Administrative Procedure Act in the first place. We begin with that contention.

A

The Administrative Procedure Act embodies a “basic presumption of judicial review,” and instructs reviewing courts to set aside agency action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” 

 Those provisions leave much to the Secretary’s discretion. . . . But they do not leave his discretion unbounded.  The taking of the census is not one of those areas traditionally committed to agency discretion.

Nor is the statute here drawn so that it furnishes no meaningful standard by which to judge the Secretary’s action. In contrast to the National Security Act in Webster, which gave the Director of Central Intelligence discretion to terminate employees whenever he “deem[ed]” it “advisable.” the Census Act constrains the Secretary’s authority to determine the form and con- tent of the census in a number of ways. Section 195, for example, governs the extent to which he can use statistical sampling. Section 6(c), which will be considered in more detail below, circumscribes his power in certain circumstances to collect information through direct inquiries when administrative records are available. More generally, by mandating a population count that will be used to apportion representatives, the Act imposes “a duty to conduct a census that is accurate and that fairly accounts for the crucial representational rights that depend on the census and the apportionment.” 

The Secretary’s decision to reinstate a citizenship question is amenable to review for compliance with those and other provisions of the Census Act, according to the general requirements of reasoned agency decision making. Because this is not a case in which there is “no law to apply,” the Secretary’s decision is subject to judicial review.


B

At the heart of this suit is respondents’ claim that the Secretary abused his discretion in deciding to reinstate a citizenship question. We review the Secretary’s exercise of discretion under the deferential “arbitrary and capricious” standard. Our scope of review is “narrow”: we determine only whether the Secretary examined “the relevant data” and articulated “a satisfactory explanation” for his decision, “including a rational connection between the facts found and the choice made.” 

The District Court set aside the Secretary’s decision for two  independent  reasons: His  course  of  action was  not supported  by  the  evidence  before  him,  and  his  stated rationale was pretextual. We focus on the first point here and take up the question of pretext later.

The Secretary examined the Bureau’s analysis of various ways to collect improved citizenship data and explained why he thought the best course was to both reinstate a citizenship question and use citizenship data from administrative records to fill in the gaps. He considered but rejected the Bureau’s recommendation to use administrative records alone. As he explained, records are lacking for about 10% of the population, so the Bureau would still need to estimate citizenship for millions of voting-age people. Asking a citizenship question of everyone, the Secretary reasoned, would eliminate the need to estimate citizenship for many of those people. And supplementing census responses with administrative record data would help complete the picture and allow the Bureau to better estimate citizenship for the smaller set of cases where it was still necessary to do so.

The evidence before the Secretary supported that decision.  

The District Court overruled that choice, agreeing with the Bureau’s assessment that its recommended approach would yield higher quality citizenship data on the whole.  But the choice between reasonable policy alternatives in the face of uncertainty was the Secretary’s to make. He considered the relevant factors, weighed risks and bene- fits, and articulated a satisfactory explanation for his decision. In overriding that reasonable exercise of discretion, the court improperly substituted its judgment for that of the agency.

But the Census Act authorizes the Secretary, not the Bureau, to make policy choices within the range of reasonable options.  And the evidence before the Secretary hardly led ineluctably to just one reasonable course of action. It called for value-laden decision making and the weighing of incommensurables under conditions of uncertainty. The Secretary was required to consider the evidence and give reasons for his chosen course of action. He did so. It is not for us to ask whether his decision was “the best one possible” or even whether it was “better than the alternatives.”   
V

We now consider the District Court’s determination that the Secretary’s decision must be set aside because it rested on a pretextual basis, which the Government conceded below would warrant a remand to the agency. 

We start with settled propositions. First, in order to permit meaningful judicial review, an agency must “disclose the basis” of its action.

Second, in reviewing agency action, a court is ordinarily limited to evaluating the agency’s contemporaneous explanation in light of the existing administrative record.

Third, a court may not reject an agency’s stated reasons for acting simply because the agency might also have had other unstated reasons.

Relatedly, a court may not set aside an agency’s policymaking decision solely because it might have been influenced by political considerations or prompted by an Administration’s priorities.  Agency policy-making is not a “rarified technocratic process, unaffected by political considerations or the presence of Presidential power.” Such decisions are routinely informed by unstated considerations of politics, the legislative process, public relations, interest group relations, foreign relations, and national security concerns (among others). 

Finally, we have recognized a narrow exception to the general rule against inquiring into “the mental processes of administrative decision makers.”  Overton Park, 401 U. S., at 420.  On a “strong showing of bad faith or improper behavior,” such an inquiry may be warranted and may justify extra-record discovery.  

The District Court invoked that exception in ordering extra-record discovery here.    Although that order was premature, we think it was ultimately justified in light of the expanded administrative record. 

That evidence showed that the Secretary was determined to reinstate a citizenship question from the time he entered office; instructed his staff to make it happen; waited while Commerce officials explored whether another agency would request census-based citizenship data; subsequently contacted the Attorney General himself to ask if DOJ would make the request; and adopted the Voting Rights Act rationale late in the process. In the District Court’s view, this evidence established that the Secretary had made up his mind to reinstate a citizenship question “well before” receiving DOJ’s request, and did so for reasons unknown but unrelated to the VRA. 

The Government, on the other hand, contends that there was nothing objectionable or even surprising in this. And we agree—to a point. It is hardly improper for an agency head to come into office with policy preferences and ideas, discuss them with affected parties, sound out other agencies for support, and work with staff attorneys to substantiate the legal basis for a preferred policy. The record here reflects the sometimes involved nature of Executive Branch decision making, but no particular step in the process stands out as inappropriate or defective.

And yet, viewing the evidence as a whole, we share the District Court’s conviction that the decision to reinstate a citizenship question cannot be adequately explained in terms of DOJ’s request for improved citizenship data to better enforce the VRA.

Even so, it was not until the Secretary contacted the Attorney General directly that DOJ’s Civil Rights Division expressed interest in acquiring census-based citizenship data to better enforce the VRA. And even then, the record suggests that DOJ’s interest was directed more to helping the Commerce Department than to securing the data. 

Altogether, the evidence tells a story that does not match the explanation the Secretary gave for his decision.   We are presented, in other words, with an explanation for agency action that is incongruent with what the record reveals about the agency’s priorities and decision making process. It is rare to review a record as extensive as the one before us when evaluating informal agency action— and it should be. But having done so for the sufficient reasons we have explained, we cannot ignore the disconnect between the decision made and the explanation given. Our review is deferential, but we are “not required to exhibit a naiveté from which ordinary citizens are free.”  The reasoned explanation requirement of administrative law, after all, is meant to ensure that agencies offer genuine justifications for important decisions, reasons that can be scrutinized by courts and the interested public. Accepting contrived reasons would defeat the purpose of the enterprise.  If judicial review is to be more than an empty ritual, it must demand something better than the explanation offered for the action taken in this case.  In these unusual circumstances, the District Court was warranted in remanding to the agency, and we affirm that disposition.


JUSTICE THOMAS, with whom JUSTICE GORSUCH and JUSTICE KAVANAUGH join, concurring in part and dissenting in part.

In March 2018, the Secretary of Commerce exercised his broad discretion over the administration of the decennial census to resume a nearly unbroken practice of asking a question relating to citizenship. Our only role in this case is to decide whether the Secretary complied with the law and gave a reasoned explanation for his decision. The Court correctly answers these questions in the affirmative. That ought to end our inquiry.

The Court, however, goes further. For the first time ever, the Court invalidates an agency action solely because it questions the sincerity of the agency’s otherwise adequate rationale. Echoing the din of suspicion and distrust that seems to typify modern discourse, the Court declares the Secretary’s memorandum “pretextual” because, “viewing the evidence as a whole,” his explanation that including a citizenship question on the census would help enforce the Voting Rights Act (VRA) “seems to have been contrived.” The Court does not hold that the Secretary merely had additional, unstated reasons for reinstating the citizenship question. Rather, it holds that the Secretary’s stated rationale did not factor at all into his decision.

The Court’s holding reflects an unprecedented departure from our deferential review of discretionary agency decisions.
 
II A

Respondents conceptualize pretext as a subset of “arbitrary and capricious” review. It is far from clear that they are correct. But even if they were, an agency action is not arbitrary or capricious merely because the decision maker has other, unstated reasons for the decision.
 
Accordingly, even under respondents’ approach, a showing of pretext could render an agency action arbitrary and capricious only in the infinitesimally small number of cases in which the administrative record establishes that an agency’s stated rationale did not factor at all into the decision, thereby depriving the action of an adequate supporting rationale.

B

This evidence fails to make a strong showing of bad faith or improper behavior. Taken together, it proves at most that the Secretary was predisposed to add a citizen- ship question to the census and took steps to achieve that end before settling on the VRA rationale he included in his memorandum. Perhaps he had reasons for adding the citizenship question other than the VRA, but by the Court’s own telling, that does not amount to evidence of bad faith or improper behavior. 


III

The Court’s erroneous decision in this case is bad enough, as it unjustifiably interferes with the 2020 census. But the implications of today’s decision are broader. With today’s decision, the Court has opened a Pandora ’s Box of pretext-based challenges in administrative law.
Today’s decision marks the first time the Court has ever invalidated an agency action as “pretextual.”  

In short, today’s decision is a departure from traditional principles of administrative law.  Hopefully it comes to be understood as an aberration—a ticket good for this day and this train only.

JUSTICE BREYER, with whom JUSTICE GINSBURG, JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, concurring in part and dissenting in part.

I join Parts I, II, IV–A, and V of the Court’s opinion (except as otherwise indicated in this opinion). I dissent, however, from the conclusion the Court reaches in Part IV–B. To be more specific, I agree with the Court that the Secretary of Commerce provided a pretextual reason for placing a question about citizenship on the short-form census questionnaire and that a remand to the agency is appropriate on that ground. But I write separately because I also believe that the Secretary’s decision to add the citizenship question was arbitrary and capricious and therefore violated the Administrative Procedure Act (APA).

I would therefore hold that the Secretary’s decision—whether pretextual or not—was arbitrary, capricious, and an abuse of discretion.


II B

Now consider the Secretary’s conclusion that, even if adding a citizenship question diminishes the accuracy of the enumeration, “the value of more complete and accurate data derived from surveying the entire population outweighs . . . concerns” about diminished accuracy. That conclusion was also arbitrary. The administrative record indicates that adding a citizenship question to the short form would produce less “complete and accurate data,” not more.

1

First, consider the 90% of the population (about 295 million people) as to whom administrative records are available. The Government agrees that using these administrative records would provide highly reliable information about citizenship, because the records “re- quire proof of citizenship.”  

Thus, as to 295 million people—the overwhelming majority of the population—asking the citizenship question would at best add nothing at all.

In sum, in respect to the 295 million persons for whom administrative records exist, asking the question on the short form would, at best, be no improvement over using administrative records alone. And in respect to the remaining 35 million people for whom no administrative records exist, asking the question would be no better, and in some respects would be worse, than using statistical modeling. 

2

If my description of the record is correct, it raises a serious legal problem. How can an agency support the decision to add a question to the short form, thereby risking a significant undercount of the population, on the ground that it will improve the accuracy of citizenship data, when in fact the evidence indicates that adding the question will harm the accuracy of citizenship data? Of course it cannot.

C

The Secretary’s failure to consider this evidence—that adding the question would harm the census count in the interest of obtaining less accurate citizenship data— provides a sufficient basis for setting the decision aside. But there is more. The reason that the Secretary provided for needing more accurate citizenship information in the first place—to help the DOJ enforce the Voting Rights Act—is unconvincing. 

This rationale is difficult to accept. One obvious problem is that the DOJ provided no basis to believe that more precise data would in fact help with Voting Rights Act enforcement.

Normally, the Secretary would be entitled to place considerable weight upon the DOJ’s expertise in matters involving the Voting Rights Act, but there are strong reasons for discounting that expertise here.  The administrative record shows that DOJ’s request to add a citizen- ship question originated not with the DOJ, but with the Secretary himself.

Taken as a whole, the evidence in the administrative record indicates that the Voting Rights Act rationale offered by the Secretary was not just unconvincing, but pretextual. And, as the Court concludes, further evidence outside the administrative record but present in the trial record supports the finding of pretext. 

I agree with the Court that the APA gives agencies broad leeway to carry out their legislatively delegated duties. And I recognize that Congress has specifically delegated to the Secretary of Commerce the authority to conduct a census of the population “in such form and content as he may determine.” §141(a). But although this delegation is broad, it is not without limits. The APA supplies one such limit. In an effort to ensure rational decision making, the APA prohibits an agency from making decisions that are “arbitrary, capricious, [or] an abuse of discretion.” 

This provision, of course, does not insist that decision makers think through every minor aspect of every problem that they face. But here, the Secretary’s decision was a major one, potentially affecting the proper workings of our democratic government and the proper allocation of hundreds of billions of dollars in federal funds. Yet the decision was ill considered in a number of critically important respects. The Secretary did not give adequate consideration to issues that should have been central to his judgment, such as the high likelihood of an undercount, the low likelihood that a question would yield more accurate citizenship data, and the apparent lack of any need for more accurate citizenship data to begin with. The Secretary’s failures in considering those critical issues make his decision unreasonable. They are the kinds of failures for which, in my view, the APA’s arbitrary and capricious provision was written.

As I have said, I agree with the Court’s conclusion as to pretext and with the decision to send the matter back to the agency. I do not agree, however, with several of the Court’s conclusions concerning application of the arbitrary and capricious standard. In my view, the Secretary’s decision—whether pretextual or not—was arbitrary, capricious, and an abuse of his lawfully delegated discretion. I consequently concur in the Court’s judgment to the extent that it affirms the judgment of the District Court.

JUSTICE ALITO, concurring in part and dissenting in part.

It is a sign of our time that the inclusion of a question about citizenship on the census has become a subject of bitter public controversy and has led to today’s regrettable decision. While the decision to place such a question on the 2020 census questionnaire is attacked as racist, there is a broad international consensus that inquiring about citizenship on a census is not just appropriate but advisable. No one disputes that it is important to know how many inhabitants of this country are citizens. And the most direct way to gather this information is to ask for it in a census.    The United Nations recommends that a census inquire about citizenship, and many countries do so.

To put the point bluntly, the Federal Judiciary has no authority to stick its nose into the question whether it is good policy to include a citizenship question on the census or whether the reasons given by Secretary Ross for that decision were his only reasons or his real reasons. Of course, we may determine whether the decision is constitutional. 

II  A

[bookmark: _GoBack]I start with the question whether the relevant statutory provisions provide any standard that courts can apply in reviewing the Secretary’s decision to restore a citizenship question to the census.  

[bookmark: _bookmark14]The two phrases I have highlighted—“census of population” and “in such form and content as he may determine”—are of immediate importance.  A “census of population” is broader than a mere head count.


Throughout our Nation’s history, the Executive Branch has decided without judicial supervision or interference whether and, if so, in what form the decennial census should inquire about the citizenship of the inhabitants of this country. Whether to put a citizenship question on the 2020 census questionnaire is a question that is committed by law to the discretion of the Secretary of Commerce and is therefore exempt from APA review. The District Court had the authority to decide respondents’ constitutional claims, but the remainder of their complaint should have been dismissed.
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1   DEPARTMENT OF COMMERCE V. NEW YORK (2019)     Questions surrounding immigration have been very prominent in recent  American politics, with President Donald Trump taking a particularly  strong stand  against illegal immigration.  Trump’s incoming Secretary o f   C om m erce, Wilbur Ross,  who was charged with overseeing the census that the U.S. Constitution mandates be taken every  10 years, decided to add a question to the census asking whether i ndividuals were citizens.  This  question had been routinely asked from 1820 to 1950 of all households, and from 1960 on from a  smaller group queried through the American Community S urvey . Ross sought to reinstitute this  question   on the general census , whic h opponents charged would result in lower response rates,  on the basis that it would help enforce the Voting Rights Act (VRA).  During challenges in lower  courts, a judge asked for administrative records, which call ed   the Secretary’s explanation into  question. After lower courts blocked the inclusion of the question, the case was appealed to the  Supreme Court, which was told that the census bureau had a limited time in which it could add  the question   for the next censu s .       CH I E F   JUST I C E   R O B E R T S   deli v er e d t h e   opi ni on of   t h e  C o u rt.     Th e   Secret a ry   of   C om m erce   d e cid e d   to   rei n s t a t e   a   que s tion   ab o u t   c iti z e n s h ip   on   t h e   202 0   ce n s u s   q u e s tio nna i r e . A   g ro u p   of   pl a i n ti f fs   c h a lle ng ed   t ha t   dec i s ion   on   co n s t i t u tio na l   an d   s t a t u t o ry   g r o un ds.   W e   n ow   d e c ide   w he t h e r   t h e Secr e t a ry   v iol a ted   t h e   E nu mer a tion   C l a u s e   of   t h e   C o n s ti t u tio n , t h e   C e n s u s   A c t ,   or   ot h e r w i s e   ab u s ed   h is   d i s cr e tio n .       I A     In order to  a pportion Mem b ers of t h e House of Represe n t a ti v es  a mo n g t h e St a tes, t h e  Co n stit u tion re qu ires  an  “E nu mer a tio n ” of t h e pop u l a tion e v ery  1 0 ye a rs, to  be  m a de “in such  M ann er”  a s Co ng ress “s ha ll  b y  La w direct.” Art. I, § 2 , cl. 3; Amdt.  14 , § 2 . In t h e Ce n s u s Act,  Co ng ress d e le ga t e d to t h e Secret a ry of Commerce t h e t a sk of c on -   d u cti n g t h e dece nn i a l ce n s u s  “in s u ch form  a nd co n te n t as  h e m a y determi n e.”    Th e Secret a ry is  a ided in t ha t task  b y t h e  Ce n sus B u re a u, a st a tistic al ag e n cy  h o u sed wit h in t h e Dep a rt m ent of Commerce.       Th e pop u lation co un t deri v ed from the cens u s is  u sed  n ot o n ly to  a pportion represe n t a ti v es  b ut  a lso to  a lloc a te federal f un ds to t h e Stat e s  an d to dr a w elector a l districts.  Th e ce n sus  a dditio na lly ser v es as a me an s of collecti n g d e m og rap h ic i nform a tio n , w h ich “is  u sed for s u ch  va ried p u rposes as computi n g fed e ral  g r an t - i n - a id  b enefits, dr a f t i n g of le g isl a tion,  u r b an  an d  re g io na l pl ann in g ,  bu si n ess pl ann i ng ,  an d  a c a demic  an d soci a l st u dies.”  O v er t he   y e a rs, t h e cens u s  h as asked  qu estions  abou t (for e xa mpl e ) r a ce, sex,  ag e,  h ealt h , ed u c a tion, occ u p a tio n , ho u si ng ,  a nd   military ser v ice. It  ha s  a lso  a sked  abo ut r a dio ow n ers h ip,  ag e  a t first m a rri a ge, a n d  na ti v e  to ngue .  Th e Ce n s u s Act o b li g es   e v er y o n e to a n swer ce n sus  qu estions tr u thf u lly  an d re qu ires t h e  Secret a ry to keep i n di v idu a l  an swers co n fide n ti a l, i n cl u di n g from ot h er Go v er n ment  ag e n cies.        Th ere  hav e  b een  2 3 dece nn i a l cens u ses from t h e first ce n sus in  179 0 to the most recent in  2010 . E ve ry ce n sus  be tween  182 0  an d 2 00 0 (with t h e e x ception of  1840 )  a sked  a t least some of  the pop u l a tion  ab o u t t h eir citi z e n s h ip or   pl a ce of  b irt h . Between  182 0  an d  1950 , t h e q u estion was 

