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This case involves an attempt by artist and entrepreneur Erik Brunetti to register through the Patent and Trademark Office (PTO) a trademark consisting of the letters FUCT for a clothing line.  The office had denied the claim under the Lanham Act, which prohibited trademarks that were considered to be “immoral or scandalous.”  The U.S. Federal Circuit Court held that the law violated the First Amendment 

[bookmark: 8$0302U]
JUSTICE KAGAN delivered the opinion of the Court.

[bookmark: _GoBack]Two Terms ago, in Matal v. Tam, 582 U. S.	(2017), this Court invalidated the Lanham Act’s bar on the registration   of   “disparag[ing]”   trademarks.  15   U. S. C. §1052(a). Although split between two non-majority opinions, all Members of the Court agreed that the provision violated the First Amendment because it discriminated on the basis of viewpoint. Today we consider a First Amendment challenge to a neighboring provision of the Act, prohibiting the registration of “immoral[ ] or scandalous” trademarks. We hold that this provision infringes the First Amendment for the same reason: It too disfavors certain ideas.

I

Under the Lanham Act, the PTO administers a federal registration system for trademarks.  Registration of a mark is not mandatory. The owner of an unregistered mark may still use it in commerce and enforce it against infringers.  But registration gives trade mark owners valuable benefits.  For example, registration constitutes “prima facie evidence” of the mark’s validity. And registration serves as “constructive notice of the registrant’s claim of ownership,” which forecloses some defenses in infringement actions.   Generally, a trademark is eligible for registration, and receipt of such benefits, if it is “used in commerce.”  But the Act directs the PTO to “refuse[ ] registration” of certain marks. For instance, the PTO cannot register a mark that “so resembles” another mark as to create a likelihood of confusion. It cannot register a mark that is “merely descriptive” of the goods on which it is used. It cannot register a mark containing the flag or insignia of any nation or State. . . . 

This case involves another of the Lanham Act’s prohibitions on registration—one applying to marks that “[c]onsist[ ] of or comprise[ ] immoral[ ] or scandalous matter.” The PTO applies that bar as a “unitary provision,” rather than treating the two adjectives in it separately. To determine whether a mark fits in the category, the PTO asks whether a “substantial composite of the general public” would find the mark “shocking  to the sense  of truth, decency, or propriety”; “giving offense to the conscience or moral feelings”; “calling out for condemnation”; “disgraceful”; “offensive”; “disreputable”; or “vulgar.”  

Both a PTO examining attorney and the PTO’s Trademark Trial and Appeal Board decided that Brunetti’s mark flunked that test. The attorney determined that FUCT was “a total vulgar” and “therefore[ ] unregistrable.”  On review, the Board stated that the mark was “highly offensive” and “vulgar,” and that it had “decidedly negative sexual connotations.”   As part of its review, the Board also considered evidence of how Brunetti used the mark.   It found that Brunetti’s website and products contained imagery, near the mark, of “extreme nihilism” and “anti-social” behavior.  In that context, the Board thought, the mark communicated “misogyny, depravity, [and] violence.”  The Board concluded: “Whether one considers [the mark] as a sexual term, or finds that [Brunetti] has used [the mark] in the context of extreme misogyny, nihilism or violence, we have no question but that
[the term is] extremely offensive.” 

Brunetti then brought a facial challenge to the “immoral or scandalous” bar in the Court of Appeals for the Federal /Circuit.   That court found the prohibition to violate the First Amendment. As usual when a lower court has invalidated a federal statute, we granted certiorari.  


II
This Court first considered a First Amendment challenge to a trademark registration restriction in Tam, just two Terms ago. There, the Court declared unconstitutional the Lanham Act’s ban on registering marks that “disparage” any “person[ ], living or dead.” The eight-Justice Court divided evenly between two opinions and could not agree on the overall framework for deciding the case. (In particular, no majority emerged to resolve whether a Lanham Act bar is a condition on a government benefit or a simple restriction on speech.) But all the Justices agreed on two propositions. First, if a trademark registration bar is viewpoint-based, it is unconstitutional.

The Justices thus found common ground in a core postulate of free speech law: The government may not discriminate against speech based on the ideas or opinions it conveys. See Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 829–830 (1995). In Justice Kennedy’s explanation, the disparagement bar allowed a trademark owner to register a mark if it was “positive” about a person, but not if it was “derogatory.”  That was the “essence of viewpoint discrimination,” he continued, because “[t]he law thus reflects the Government’s disapproval of a subset of messages it finds offensive.”  JUSTICE ALITO emphasized that the statute “denie[d] registration to any mark” whose disparaging message was “offensive to a substantial percentage of the members of any group.”  The bar thus violated the “bedrock First Amendment principle” that the government cannot discriminate against “ideas that offend.”  Slightly different explanations, then, but a shared conclusion: Viewpoint discrimination doomed the disparagement bar.

. . . “As the Court’s Tam decision establishes,” the Government says, “the criteria for federal trademark registration” must be “viewpoint-neutral to survive Free Speech Clause review.” So the key question becomes: Is the “immoral or scandalous” criterion in the Lanham Act viewpoint-neutral or viewpoint-based?  It is viewpoint-based. The meanings of “immoral” and “scandalous” are not mysterious, but resort to some dictionaries still helps to lay bare the problem.   When is expressive material “immoral”? According to a standard definition, when it is “inconsistent with rectitude, purity, or good morals”; “wicked”; or “vicious.”   Webster’s New International Dictionary 1246 (2d ed. 1949). Or again, when it is “opposed to or violating morality”; or “morally evil.” Shorter Oxford English Dictionary 961 (3d ed. 1947). So the Lanham Act permits registration of marks that champion society’s sense of rectitude and morality, but not marks that denigrate those concepts. And when is such material “scandalous”? Says a typical definition, when it “giv[es] offense to the conscience or moral feelings”; “excite[s] reprobation”; or “call[s] out condemnation.” Webster’s New International Dictionary, at 2229. Or again, when it is “shocking to the sense of truth, decency, or propriety”; “disgraceful”; “offensive”; or “disreputable.” Funk & Wagnall’s New Standard Dictionary 2186 (1944). So the Lanham Act allows registration of marks when their messages accord with, but not when their messages defy, society’s sense of decency or propriety. Put the pair of overlapping terms together and the statute, on its face, distinguishes between two opposed sets of ideas: those aligned with conventional moral standards and those hostile to them; those inducing societal nods of approval and those provoking offense and condemnation. The statute favors the former, and disfavors the latter. “Love rules”? “Always be good”? Registration follows. “Hate rules”? “Always be cruel”? Not according to the Lanham Act’s “immoral or scandalous” bar.  The facial viewpoint bias in the law results in viewpoint-discriminatory application. 

. . .  Recall that the PTO itself describes the “immoral or scandalous” criterion using much the same language as in the dictionary definitions recited above. 

. . . Using those guideposts, the PTO has refused to register marks communicating “immoral” or “scandalous” views about (among other things) drug use, religion, and terrorism. But all the while, it has approved registration of marks expressing more accepted views on the same topics. [The court proceeds to cite numerous examples.] 

How, then, can the Government claim that the “immoral or scandalous” bar is viewpoint-neutral? The Government basically asks us to treat decisions like those described above as PTO examiners’ mistakes.  

. . . The Government’s idea, abstractly phrased, is to narrow the statutory bar to “marks that are offensive [or] shocking to a substantial segment of the public because of their mode of expression, independent of any views that they may express.” More concretely, the Government explains that this reinterpretation would mostly restrict the PTO to refusing marks that are “vulgar”—meaning “lewd,” “sexually explicit or profane.” Such a reconfigured bar, the Government says, would not turn on viewpoint, and so we could uphold it.

But we cannot accept the Government’s proposal, because the statute says something markedly different. This Court, of course, may interpret “ambiguous statutory language” to “avoid serious constitutional doubts.” FCC v. Fox Television Stations, Inc., 556 U. S. 502, 516 (2009). But that canon of construction applies only when ambiguity exists. “We will not rewrite a law to conform it to constitutional requirements.”    United States v.  Stevens, 559 U. S. 460, 481 (2010).  So even assuming the Government’s reading would eliminate First Amendment problems, we may adopt it only if we can see it in the statutory language.

And we cannot. The “immoral or scandalous” bar stretches far beyond the Government’s proposed construction. The statute as written does not draw the line at lewd, sexually explicit, or profane marks. Nor does it refer only to marks whose “mode of expression,” independent of viewpoint, is particularly offensive.  It covers the universe of immoral or scandalous—or (to use some PTO synonyms) offensive or disreputable—material. Whether or not lewd or profane.   Whether the scandal and immorality comes from mode or instead from viewpoint. To cut the statute off where the Government urges is not to interpret the statute Congress enacted, but to fashion a new one.  And once the “immoral or scandalous” bar is interpreted fairly, it must be invalidated. 

JUSTICE ALITO, concurring.
. . . Our decision is not based on moral relativism but on the recognition that a law banning speech deemed by government officials to be “immoral” or “scandalous” can easily be exploited for illegitimate ends.  Our decision does not prevent Congress from adopting a more carefully focused statute that precludes the registration of marks containing vulgar terms that play no real part in the expression of ideas.  The particular mark in question in this case could be denied registration under such a statute. The term suggested by that mark is not needed to express any idea and, in fact, as commonly used today, generally signifies nothing except emotion and a severely limited vocabulary. The registration of such marks serves only to further coarsen our popular culture. But we are not legislators and cannot substitute a new statute for the one now in force.

[bookmark: 8$0302R]CHIEF JUSTICE ROBERTS, concurring in part and dissenting in part.

. . . I agree with the majority that the “immoral” portion of the provision is not susceptible of a narrowing construction that would eliminate its viewpoint bias.  As JUSTICE SOTOMAYOR explains, however, the “scandalous” portion of the provision is susceptible of such a narrowing construction. Standing alone, the term “scandalous” need not be understood to reach marks that offend because of the ideas they convey; it can be read more narrowly to bar only marks that offend because of their mode of expression—marks that are obscene, vulgar, or profane. That is how the PTO now understands the term, in light of our decision in Matal v. Tam, 582 U. S.	(2017). I agree with JUSTICE SOTOMAYOR that such a narrowing construction is appropriate in this context.  I also agree that, regardless of how exactly the trademark  registration  system  is  best  conceived  under  our precedents—a  question  we  left  open  in  Tam—refusing registration to obscene, vulgar, or profane marks does not offend the First Amendment. Whether such marks can be registered does not affect the extent to which their owners may use them in commerce to identify goods. No speech is being restricted; no one is being punished. The owners of such marks are merely denied certain additional benefits associated with federal trademark registration. The Government, meanwhile, has an interest in not associating itself with trademarks whose content is obscene, vulgar, or profane. The First Amendment protects the freedom of speech; it does not require the Government to give aid and comfort to those using obscene, vulgar, and profane modes of expression. 


[bookmark: 8$0302Q]JUSTICE BREYER, concurring in part and dissenting in part.

In my view, a category-based approach to the First Amendment cannot adequately resolve the problem before us. I would place less emphasis on trying to decide whether the statute at issue should be categorized as an example of “viewpoint discrimination,” “content discrimination,” “commercial speech,” “government speech,” or the like. Rather, as I have written before, I believe we would do better to treat this Court’s speech-related categories not as outcome-determinative rules, but instead as rules of thumb.	. . . 

B
. . .  As for the concepts of “viewpoint discrimination” and “content discrimination,”     I     agree     with     JUSTICE SOTOMAYOR that the boundaries between them may be difficult to discern.  Even so, it is hard to see how a statute prohibiting the registration of only highly vulgar or obscene words discriminates based on “viewpoint.” . . . 

II
Based on this proportionality analysis, I would conclude that the statute at issue here, as interpreted by JUSTICE SOTOMAYOR, does not violate the First Amendment.  How much harm to First Amendment interests does a bar on registering highly vulgar or obscene trademarks work? Not much. The statute leaves businesses free to use highly vulgar or obscene words on their products, and even to use such words directly next to other registered marks. Indeed, a business owner might even use a vulgar word as a trademark, provided that he or she is willing to forgo the benefits of registration.

Moreover, the field at issue here, trademark law, is a highly regulated one with a specialized mission: to “hel[p] consumers identify goods and services that they wish to purchase, as well as those they want to avoid.”  . . .  The Government has at least a reasonable interest in ensuring that it is not involved in promoting highly vulgar or obscene speech, and that it will not be associated with such speech.  For another, scientific evidence suggests that certain highly vulgar words have a physiological and emotional impact that makes them different in kind from most other words. . . .  

The Government thus has an interest in seeking to disincentivize the use of such words in commerce by denying the benefit of trademark registration. . . .   


JUSTICE SOTOMAYOR, with whom JUSTICE BREYER joins, concurring in part and dissenting in part.

The Court’s decision today will beget unfortunate results. With the Lanham Act’s scandalous-marks provision, 15 U. S. C. §1052(a), struck down as unconstitutional viewpoint discrimination, the Government will have no statutory basis to refuse (and thus no choice but to begin) registering marks containing the most vulgar, profane, or obscene words and images imaginable. 

The coming rush to register such trademarks—and the Government’s immediate powerlessness to say no—is eminently avoidable. Rather than read the relevant text as the majority does, it is equally possible to read that provision’s bar on the registration of “scandalous” marks to address only obscenity, vulgarity, and profanity. Such a narrowing construction would save that duly enacted legislative text by rendering it a reasonable, viewpoint-neutral restriction on speech that is permissible in the context of a beneficial governmental initiative like the trademark-registration system. I would apply that narrowing construction to the term “scandalous” and accordingly reject petitioner Erik Brunetti’s facial challenge. . . .

I
Trademark registration, as the majority notes, is not required for using, owning, or suing others for infringing a trademark. Rather, the trademark-registration system is an ancillary system set up by the Government that confers a small number of noncash benefits on trademark-holders who register their marks. The Government need not provide this largely commercial benefit at all.  . . .  Once the Government does provide the


A

As the majority notes, there are dictionary definitions for both “immoral” and “scandalous” that do suggest a viewpoint-discriminatory meaning. And as for the word “immoral,” I agree with the majority that there is no tenable way to read it that would ameliorate the problem. The word clearly connotes a preference for “rectitude and morality” over its opposite.  It is with regard to the word “scandalous” that I part ways with the majority. Unquestionably, “scandalous” can mean something similar to “immoral” and thus favor some viewpoints over others. But it does not have to be read that way. To say that a word or image is “scandalous” can instead mean that it is simply indecent, shocking, or generally offensive. . . .  The word “scandalous” on its own, then, is ambiguous: It can be read broadly (to cover both offensive ideas and offensive manners of expressing ideas), or it can be read narrowly (to cover only offensive modes of expression). That alone raises the possibility that a limiting construction might be appropriate. But the broader text confirms the reasonableness of the narrower reading, because the word “scandalous” appears in the statute alongside other words that can, and should, be read to constrain its scope.  With marks that are offensive because they are disparaging and marks that are offensive because they are immoral already covered, what work did Congress intend for “scandalous” to do? A logical answer is that Congress meant for “scandalous” to target a third and distinct type of offensiveness: offensiveness in the mode of communication rather than the idea. The other two words cover marks that are offensive because of the ideas they express; the “scandalous” clause covers marks that are offensive because of the mode of expression, apart from any particular message or idea. 
. . .  What would it mean for “scandalous” in §1052(a)  to cover only offensive modes of expression?  The most obvious ways—indeed, perhaps the only conceivable ways—in which a trademark can be expressed in a shocking or offensive manner are when the speaker employs obscenity, vulgarity, or profanity.

B
A limiting construction like the one just discussed is both appropriate in this context and consistent with past precedent. First, while a limiting construction must always be at least reasonable, there are contexts in which imposing such a construction is more appropriate than others. . . .  

Second, the Court has in the past accepted or applied similarly narrow constructions to avoid constitutional infirmities.  . . .

II
Adopting a narrow construction for the word “scandalous”—interpreting it to regulate only obscenity, vulgarity, and profanity—would save it from unconstitutionality. Properly narrowed, “scandalous” is a viewpoint-neutral form of content discrimination that is permissible in the kind of discretionary governmental program or limited forum typified by the trademark-registration system.

A
. . .  Brunetti invokes Cohen v. California, 403 U. S. 15 (1971), to argue that the restriction at issue here is viewpoint discriminatory. But Cohen—which did not employ the precise taxonomy that is more common today—does not reach as far as Brunetti wants. Cohen arose in the criminal context: Cohen had been arrested and imprisoned under a California criminal statute targeting disturbances of the peace because he was “wearing a jacket bearing the words ‘F[***] the Draft.’ ” The Court held that applying that statute to Cohen because of his jacket violated the First Amendment.  But the Court did not suggest that the State had targeted Cohen to suppress his view itself (i.e., his sharp distaste for the draft), such that it would have accepted an equally colorful statement of praise for the draft (or hostility toward war protesters). Rather, the Court suggested that the State had simply engaged in what later courts would more precisely call viewpoint-neutral content discrimination—it had regulated “the form or content of individual expression.” 

B
	. . . Whichever label one chooses here, the federal system of trademark registration fits: It is, in essence, an opportunity to include one’s trademark on a list and thereby secure the ancillary benefits that come with registration. Just as in the limited-forum and government-program cases, some speakers benefit, but no speakers are harmed. Brunetti, for example, can use, own, and enforce his mark regardless of whether it has been registered. Whether he may register his mark can therefore turn on reasonable, viewpoint-neutral content regulations.

C
Prohibiting the registration of obscene, profane, or vulgar marks qualifies as reasonable, viewpoint-neutral, content-based regulation. . . . 

III
. . . Freedom of speech is a cornerstone of our society, and the First Amendment protects Brunetti’s right to use words like the one at issue here. The Government need not, however, be forced to confer on Brunetti’s trademark (and some more extreme) the ancillary benefit of trade-mark registration, when “scandalous” in §1052(a) can reasonably be read to bar the registration of only those marks that are obscene, vulgar, or profane. Though I concur as to the unconstitutionality of the term “immoral” in §1052(a), I respectfully dissent as to the term “scandalous” in the same statute and would instead uphold it under the narrow construction discussed here.
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  1     IANCU V. BRUNETTI (2019) [First Amendment; Trademarks law]     This case involves an attempt by artist and entrepreneur Erik Brunetti to register through  the Patent and Trademark Office  (PTO) a trademark consisting of the letters FUCT for a clothing  line.  The office had denied the claim under the Lanham Act, which prohibited trademarks that  were considered to be “immoral or scandalous.”  The U.S. Federal Circuit Court held that the  law v iolated the First Amendment         J USTIC E   K AG A N   delivered   the   opin i on   of   the   C o urt.     Two   Terms   ago,   in   Matal   v .   Tam ,   582   U.   S.   (2017),   this   Court   invalidated   the   Lanham   Act’s   bar   on   the   regis tration     of     “disparag[ing]”     tra d emarks.    15     U.   S.   C.   §1052(a).   Although   s p lit   between   two   non - majority   opin ions,   a l l   M embers   of   t he   Co u rt   agreed   that   the   provision   violated   the   First   Amendment   because   it   dis c riminated   o n   the   basis   of   viewpo i nt.   Tod a y   we   consider   a   Fi r s t   Amendment   challenge   to   a   neig h boring   provision   of   the   Act,   prohibiting   the   registration   of   “immoral[   ]   or   scandal ous”   trademarks.   We   hold   that   this   provision   in fringes   the   First   Ame n dment   for   the   same   reason:   It   too   disfavors   certain   ideas.     I     Under   the   Lanham   Act,   the   PTO   administers   a   federal   registration  system  for   trademarks .   Registration   of   a   mark   is   n o t   mandatory.   The   owner   of   an   unregistered   mark   may   still   u s e   it   in   commerce   and   enforce   it   against   infringers.    But   registration   gives   trad e   mark   own e rs   valuable   benefits.    For   example,   registrati o n   constitutes   “prima   fac i e   evidence”   of   the   mark’s   validity.   And   registration   serves   as   “constructive   notice   of   the   registrant’s   cl a im   of   ownership,”   wh i c h   forecloses   some   de f e n ses   in   infringement   actions.      Generally,   a   trademark   is   eligible for   registr a tion, and   receipt of   su c h   benefits,   if   it   is   “used   i n   commerce.”    But   t h e   Act   direc t s   the   PTO   to   “refuse[   ]   registration”   of   certain   marks.   For   instance,   the   PTO   ca n not   register   a   mark   that   “so   resembles”   another   mark   as   to   create   a   likelihood   of   confusion.   It   cannot   register   a   mark   that   is   “merely   descriptive”   of   the   goo d s   on   which   it   is   used.   It   cannot   register   a   mark   containi n g   the   flag   or   insignia   of   any   nation   or   State.   . . .      This   case   involves   another   of   the   Lanham   Act’s   prohibitions   on   registration — one   applying   to   marks   th a t   “[c]onsist[   ]   of   or   comprise[   ]   immoral[   ]   or   sca n dalous   matter.”   The   PTO   applies   that   b a r   as   a   “unit a ry   provision,”   rather   th a n   treating   the   two   a d jectives   in   it   separately.   To  determine   whether   a   mark   f i ts   in   the   category,   t h e   PTO   a s ks   whether   a   “substantial   composite   of   the   general   public”   w o uld   find   t h e   mark   “ s hocking  to the   sense  of   truth,   dec e ncy,   or   pr o p riety”;   “ g i v ing   offense   to   the   conscience   or   moral   feelings”;   “call i ng   out   for   condemnation”;   “disgracefu l ”;   “offensive”;   “disreputable”;   or   “vulgar.”        Both   a   P T O   examining   attorney   and   the   P T O’s   Tr a d e mark  Trial   and   Appeal   Board   decided   that   Brunetti’s   mark   flunked   that   test.   The   at t orney   determined   that   FUCT   was   “a   total   vulgar”   and   “therefore[   ]   unregistrable.”    On   review,   the   Board   stated   that   the   mark   was   “highly   offensive”   and   “vulgar,”   and   that   it   had   “decidedly   negative   sexual   connot a tions.”     As   part   of   i t s   review,   the   Board   also   considered   evidence   of   how   Brunetti   used   the   mar k .     It   found   that   Brunett i ’s   website   and   products   contained   imagery,   near   the   mark,   of   “extr e me  

