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Sept enber 12, 2012

(Trial resunmes - Jury not present.)

THE COURT: Good norning, everyone.

Are you all set?

Ckay. Then we'll bring out the jury. Thanks.

(Pl ease rise for the Jury.

(Jury present.)

THE COURT: Wl cone back and good norning. Everyone
IS here on tine so we'll get started.

As | indicated, we're at that point in the trial where
the attorneys have a chance to give what they call their
summati ons or closings remarks. GCkay? Again, what they say is
not evidence. However, it's inportant because it's their
account as to what they believe the evidence denonstrates or
has proven or not proven.

So we begin with M. \Wllach, please.

MR. WALLACH. Thank you, your Honor.

And also let ne thank all of you for serving on the
jury. Monday seens a long tine ago, Monday doesn't seemt hat
| ong ago. But we did tell you we would nmake every effort to
expedite the matter, which we have. And we al so ask,
particularly | ask that you focus on sone key considerations as
you hear the evidence and think about what it all neans.

After | speak and counsel speak you will retire to the

jury room And as the Judge instructed you, it's not what any

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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of the lawers say that matters, it's what you determ ne that
matters. And |I'd ask you to focus, again, as | did in ny
opening, on the followng itens: You' ve heard froma few

W t nesses, you've heard reference to exhibits that you' Il be
able to look at in the jury room And ny client's position
remains the sane: Yes, there were sone problens with sone
amount of the Fruit N bbles out of the 230,000 cases. W've
al ways acknowl edged that. | feel it inportant to say it again
ri ght now.

But Beech-Nut has not proven its right to termnate
the contract here. Beech-Nut has not proven its right to nore
than $2 mllion in damages.

And what |'mgoing to do -- and fortunately, ny
closing is not going to be anywhere near as long as the
trial -- but what | want to do in the next few mnutes is talk
about that conclusion and also talk a little bit about the
damage nunbers that Beech-Nut presented to you, because | have
to do that. As nuch as | would want you to retire to the jury
room and say: Beech-Nut has failed to neet by a preponderance
of the evidence its obligations, | have to tal k about the chart
that was shown to you and the fatal flaws that appear in that
docunent .

Judge Martini is going to instruct you on the | aw
What | wll say is this, and as you' ve heard during the course

of the trial: There are really two key phrases to focus upon

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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and that we ask you ask yourselves and di scuss anong yoursel f
the followng: Did Beech-Nut show a substantial inpairnent of
the entire contract? Not, did Beech-Nut show that sone of the
bags out of 230,000 cases had a problem |It's the totality of
the circunstance. D d Beech-Nut neet its burden?

We submt it did not.

You wll also hear as part of the Court's instructions
there's nore to the inquiry, and the remai nder, the other word,
the termof art that |lawers use here is whether or not there
was the ability of Pronotion In Mdtion to "cure" the problem
Meani ng, once an issue was brought to Pronotion In Mtion's
attention, did Pronotion In Mdtion sit back? Ddit do
nothing? O did it try to resolve the problen? And not only
try to resolve the problem did it denonstrate that the product
woul d be good and woul d continue to be good so the contract
could continue to go forward?

W maintain the answer to that is "yes." To the
extent there was a problemw th sone of the product, Pronotion
In Motion fixed the problem and was prepared to supply the
remaining Fruit Ni bbles on a going forward basis, and there
woul d be no need for this dispute, no need for this |lawsuit.

To reach the conclusions that | ask you to obtain,
pl ease focus on sone itens you did not hear, not just what you
heard from Ti m Kennedy or fromDr. Dwi vedi or from D ane

Bi anchini. Let ne take a nonent and tal k about what you did

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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not hear.

You did not hear from Beech-Nut, fromtheir Dr. Chang,
their scientist. Not a marketing guy, all due respect to
mar keti ng people, not a chief financial officer, all due
respect to chief financial officers. He did not hear from Dr.
Chang, an enpl oyee of Beech-Nut, a scientist; a scientist who
we know i n Novenber of 2008 wote an e-mail indicating that
sonme of the Fruit Ni bbles that were at Safeway were still good
and did not need to be pulled off the shelf.

I n October of 2008, Dr. Chang was one of the people
i nvol ved in the head of purchasing, Bob Turner's decision to
pretty nmuch beg Pronotion In Mdtion to send four truckl oads --
not four FedEx trucks, not four U Hauls -- four sem-trailers
of 10,000 cases of Fruit N bbles because Beech-Nut thought the
product overall was good.

In the mddle of Cctober, in the mddle of Novenber,
i f this baby food conpany really thought the product was not
safe, if it really thought the product was harnful it would not
have been on the shelf. [If Beech-Nut truly had a basis for
believing at that point in tinme there was a material problem
affecting the totality of the contract, why would they say to
Pronotion In Mdtion: Send us 10,000 cases and we're rel easing
you fromany potential liability or any risk?

That's what Beech-Nut did. And Dr. Chang was not here

to explain his conpany's actions.

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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What el se did you not hear?

You did not hear a single retailer: A Wil mrt, a
Bons. | always get "Koger" and "Kroger" confused. |
apol ogi ze. The "K" conpany. You didn't hear any of the
retailers that Beech-Nut sold the Fruit N bbles to cone and
testify saying: W told Beech-Nut you have to take the product
off the shelf, not only because we're concerned about you,
Beach- Nut, but us, Walmart. We don't want our consunmers com ng
i n and buying a bad product and affecting our reputation.

Not a single retailer was in that wtness box. Not a
single letter, not a single e-nail, nothing froma retailer.
M. Kennedy didn't talk about a single retailer contacting him
or anyone el se at Beech-Nut, because there's no proof of it.
There's no evidence of it.

There's no governnent corrective. The FDA, no other
federal or state agency said: You have to take the product off
t he shel f.

You didn't read about this in the newspaper. It
didn't make the newspapers because it was not a large or a w de
scal e problem

Look, it may be easy for Beech-Nut to say, sure, you
didn't read about it because we took action and we prevented
that fromhaving to be on the news, on the radio, in the
papers. But timng doesn't add up.

You heard how the first shipnents of Fruit Ni bbles

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ



© 00 N oo o s~ wWw DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W PN -, O

Case 2:09-cv-01228-WJIM-MF Document 63 Filed 01/07/13 Page 8 of 65 PagelD: 1784
Closing Statenent by M. Wall ac 8

were delivered to Beech-Nut m ddl e of August. You never heard
from Beech-Nut exactly when they first nmade their way to the
shel ves of any of the retailers. But let's presune that's not
even until October. Al of Cctober, all of Novenber, part of
Decenber the product is sitting on the shelves. Beech-Nut
heard of sone conplaints. Beech-Nut never thought the
magni tude of the conplaints were such that it had to institute
a wthdrawal in October or Novenber. And I'll talk about their
actions in Decenber, or we'll try to understand their actions
in a nonment. But the existence of sone problens with sone of
the products was not a basis for termnating the entire
contract.

| f receiving conplaints is the standard that a conpany
| i ke Beech-Nut, or CGerbers, or anyone el se goes by, then
there's going to be lawsuits filling this courtroom and
courtroons across the country every day. This is not the only
product that Beech-Nut had to take off the shelves, this is not
the only product where there was an issue. You heard the
testinmony from M. Kennedy which confirnmed, which you probably
knew ahead of tinme already -- |ong ago Beech-Nut set up a 1-800
nunber, it had a website. And you probably have all seen this
on food packages, in fact, on nost products that you buy, where
peopl e can contact the conpany if they have questions or if
t hey have conplaints, and there were conpl ai nts about ot her

products. Not only were there conplaints about other products,

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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but Beech-Nut, as M. Kennedy acknow edged, provided to us in
t he di scovery phase of this lawsuit two | arge bi nders of
docunents showi ng ot her product that was taken off the shel ves
of supermarkets and retailers. |It's not just Fruit Ni bbles.

It is, whether it's unfortunate or not, it is a fact
of life that when we go to the supermarket and buy a bunch of
grapes, sone of those grapes may not be good, sone nmay be
shriveled, sonme may be tart. Wen you go either to buy apples
i n the supermarket, or even this tine of year, or soon, in a
week or so when we all go appl e-picking, not every apple has
the taste you think it's going to have. That's an aspect of a
natural food product. That happens, and that's why there's no
one hundred percent guarantee. There's no one hundred percent
guarantee fromnature, there's no one hundred percent guarantee
from Beech- Nut when you buy their product, there was no 100
percent guarantee fromnmny client when it shipped the product to
Beech-Nut. They haven't shown you such a guarantee. It
doesn't exist. It's not the |egal standard.

So if 100 percent isn't the standard -- and it
certainly isn't -- well, et nme cone back to the question,
really the primary question | asked you to focus on during this
trial. You heard reference to custoner conplaints comng in
t hrough a tel ephone log, and | think there was also a website
where sone of the custonmer conplaints were either cut and

pasted in or noved in, | don't know the technol ogy behind it.

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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But that was done on Beech-Nut's website.

When you | ook at the exhibit you'll see there's
approxi mately maybe 350 of those conplaints that were made.

Yes, we've always acknow edged that. And you may be
getting tired of ne saying that, but it's inportant, Pronotion
I n Motion has acknow edged t hose i ssues.

But now let's do sone math. 350 conplaints. 230,000
cases. Miltiple bags in the cases. | don't knowif we're
tal king 1 percent here, 2 percent, and |I'mnot going to guess.
And the problemis, | can't tell you the percentage of the
nonconform ng product because they never found out.

| asked M. Kennedy the question, their nunbers guy,
very intelligent and senior person at Beech-Nut: How nuch of
t he product wasn't good?

“I can't tell you," was his answer.

Why couldn't he tell us?

He doesn't have to tell ne, he needed to tell all of
you, and he could not tell you because Beech-Nut made the
affirmati ve decision not to inspect any of the cases inits
war ehouse. Zero. Beech-Nut nmade the affirmative deci sion not
to have any of the cases taken off the grocers' and the
retailers' shelves inspected. Zero.

| stayed on that line of questioning with M. Kennedy
trying to understand why Beech-Nut would not do that. | asked

M. Kennedy: Was it a cost factor? Was it a concern about the

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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expense of doing it?

You may renenber his answer was: W never determ ned
what that expense woul d be.

So let nme tell you what this trial is not about. This
trial is not about Beech-Nut telling you that it woul d have
cost them-- and |' mmaking up this nunber -- a dollar, or
three dollars per cases to open up a case and | ook at bags. |
can't tell you. You don't know. They didn't even go through
the analysis to see what it would cost. They just decided to
keep the boxes seal ed and for sone reason cancel this contract.
Cancel ed this contract, w thout knowi ng the magnitude.

And that's what you're going to focus on, whether or
not there was a substantial inpairnent of the entire contract.

The nunbers aren't there for you to do it.

M. Kennedy | think also said that if, if they had
opened up the product to look at it, then they have open bags.
But you heard Dr. Dwi vedi testify w thout any
chal | enge, without any rebuttal that Pronotion In Mtion could
have reseal ed those bags, reused product and that product could

have been sol d.

So please do not think that if Beech-Nut had even
| ooked into the cost of opening up packages to inspect them if
Beech-Nut had even inspected the packages, that doing so would
have resulted in wasted product. That's not the case and the

testi nony shows ot herw se.

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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And the testinony al so showed otherw se, that there
was no confusion in understanding when different bags in the
cases were manufactured. |f Beech-Nut had that question, pick

up the phone or send an e-mail to ny client and ask. They
didn't do it.

There is no excuse, there is no justification and
t here was nothing presented to you expl ai ni ng why Beech-Nut did
not do what all of us would have done: Tried to find out:

What is the nmagnitude of the problem before cancelling a
multi-mllion dollar contract and then asking ny client to pay
multi mllion dollars.

So that's what you don't know, and you don't know
because Beach-Nut did not cone forward with the evidence it
shoul d have cone forward wth.

The evidence you did hear is that the product was good
when it left Pronotion In Motion. Beech-Nut called ny client's
former head of quality assurance, Di ane Bianchini. D ane
Bi anchini told you, based upon her 20 plus years of experience
in quality assurance and research and devel opnent -- and j ust
an aside, | don't think she's a shrinking violate. D ane
Bi anchini said if the product wasn't up to standard, it did not
go out. And | asked her: Does that nean that every batch of
Fruit N bbles that cane off the manufacturing process was put
i n bags, put in cases and shi pped to Beech-Nut?

And the answer was no. She told you that she woul d

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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not approve every product. She told you that's not unique to
Fruit N bbles. That's why you have quality assurance peopl e.

So when the product did not neet internal standards
for shipping, it was put to the side and it wasn't used.

Pl ease don't think this is a situation where the 500
enpl oyees of ny client in Sonerset County are just standing on
an assenbly line, sort of likein WIllie Wnka | and, and
they're just running the product through, and it goes through
the druns and all the other aspects you heard about, it gets
into the bags and off it goes into trucks. That's not the
case.

W made sure the product was good before it left.

Di ane Bianchini testified to that. Dr. Dwvedi testified to
that. M. Kennedy acknow edged that when the product arrived
at Beech-Nut it was good.

What happened to the product in Beech-Nut's control ?
We do not know. But we do know it was good when it left ny
client.

When you |l ook at all of this, when you think about it
as everyday people and use your commobn sense, as | know you
will, | truly ask that you say to yourself: GCkay. 1Is this
sonething that rises to the |evel cancelling an entire
contract? And | submt the answer is no.

Now, the other aspect of liability that | need to

touch upon is reference to the phrase "cure" which Judge

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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Martini will instruct you on when he reads the jury

i nstructions to you. As |I'msure you already know, "cure"
means to fix.

So what happened here?

You heard testinony that Beech-Nut, after receiving
conplaints fromconsuners on the Fruit Ni bbles, contacted
Pronotion In Motion. You heard Dr. Dwivedi indicate that, yes,
he was concerned for Beech-Nut's reputation and for ny client's
reputation. Wat you didn't hear is: Not our problem
Everything is fine wwth us. Mist be sonething you did. You go
fix it. W delivered our end of the bargain. No.

What you heard was Dr. Dwi vedi say that he | ooked into
the issue. He tried to see what the problem my be and what
changes m ght need to be nmade. And there was a change of
i ngredient. Pineapple juice was reintroduced as the prinmary
juice in this all natural fruit product.

And what was the result of that?

Well, | can answer that question in a few ways. You
heard Dr. Dw vedi indicate that once pineapple juice becane
avai |l abl e and was used at the end of Cctober and in the
Novenber production runs, there was no issue going forward wth
the product. And the issue is this term"crystallization" that
we tal ked about, this sugary coating appearing on the product,
the sugar mgrating out of the fruit center of the product.

You heard Dr. DM vedi, a scientist, indicate with the

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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pi neapple juice, that issue did not exist.
You will see in one of the exhibits that you'll have

in the jury room Beech-Nut's own docunent, there's two pages
of charts, and | ask you to look at the entire chart because
it's interesting. |In Septenber-Cctober you will see on this
chart Beech-Nut indicating that product, not all of it, sone
anount of the product delivered by Pronotion In Mdtion to
Beech- Nut was bad or very bad. ay?

Pl ease renenber, |I'mthe one who introduced this
docunent. |I'mthe one bringing it forward to you because we're
not disputing the fact that sone product was bad. Sone product
was very bad. But that's not the end of it. | don't sit down.
That's not the end of your task, it's not the end of this
trial. Wat matters is what's on the rest of the docunent.
Beech-Nut's docunent. Beech-Nut's own docunent indicates that
the product the end of COctober, the Novenber product was good,
very good.

This is a docunent -- and | apol ogi ze for not
recalling it exactly -- but | believe it's Novenber 27th.

There is nothing, nothing that Beech-Nut showed you after
Novenber 27th that counters Beach-Nut's own words about the
product was good and very good.

M. Kennedy didn't testify to that because he doesn't
know. Dr. Chang they didn't call as a witness, so you didn't

hear it fromhim You didn't hear it from anyone at Beech- Nut,
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that the product at the end of -- in fact, let's just call it
Novenber -- the product at the begi nning of Novenber forward,
you heard no issues with it because there were no issues with
it. And that's the point. That's what "cure" is. A problem
we don't know the magni tude, but a problem brought to our
attention. Adjustnents are nmade, refornulation, revised
product. No issue. That's what "cure" is.

"Il say this as well: Could Beech-Nut have told you
whet her or not there was an issue with the Novenber product?

O course they could. But you know what |'mgoing to
say: They never opened up the cases from Novenber. They
didn't do it.

Now, that's going to be interesting in about one
m nute when | talk about their damage claimand that fact they
want ny client to pay about $130,000 for their storing the
product. | don't know why, they didn't do anything with it.
They didn't show it to you. But on the issue of cure, the
evi dence, Beech-Nut's evidence shows the product was good and
was staying good and we could have gone forward wth the
contract.

Beech-Nut has failed, failed to establish liability
here and it's failed to establish its right to term nate the
entire contract, as opposed to seeking conpensation for the
| sol ated and specific bags where there may have been an issue.

There's a big difference between seeking a few hundred

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ
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doll ars and several mllion dollars.

As | said at the beginning, I"'mobligated to talk
about Beech-Nut's damage claim but please do not think that in
doing so we're in any way conceding liability. But there's
certain aspects of M. Kennedy's testinony that | truly ask you
to focus on, and perhaps you can answer the questions that |I'm
going to raise, because | can't.

When this trial began, Beech-Nut knew about the four
truckl oads, the $132,000 worth of product it asked ny client
for in Qctober in which it told ny client, 1'll hold you
harm ess for it. But it was in the trial that they had to
acknow edge that their danmage cl ai mwas seeking that noney, so
to their credit they took out the $132, 000.

Al right. They forgot to take out the $46,000 in
| ost profits on those four truckloads. W had to bring that to
their attention as well. So when you look at -- |'msure
you're going to see that |large exhibit with the handwiting on
it -- please keep in mnd the nunbers that have to cone out and
the nunbers we had to bring out as incorrect so that Beech- Nut,
under no circunstance, received nore than it was entitled to.

Let nme tal k about sone specifics. You heard about
shelf slot. $22,000 is being sought by Beech-Nut for shelf
slotting just for the Fruit N bbles. That's a pro rata figure.
It was either one 19ths or two 19ths of the total that was paid

to these retail ers.
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W don't know if Fruit Nibbles took up one 19th or two
19ths for the shelf space, so that nay be easy math for
Beech-Nut to perform But what they should have told you is
how nuch shelf space was actually used, because round nunbers
are not always accurate nunbers. Gve themthe benefit of the
doubt that all of their products were of equal size on the
shelf -- | don't knowif it's the case -- give themthe benefit
of the doubt. Don't give themthe benefit of the doubt for not
recogni zi ng 10, 000 cases were placed on shelves. These are the
10, 000 cases | keep referring to.

Has nmy client receives a credit for those 10,000 cases
bei ng on the shel f?

No.

Has ny client received a credit for the product that
was on the shelves October and Novenber and part of Decenber?

No. They have not.

Beech- Nut was using shelf space at |least in those ten
weeks and isn't giving us any credit for it.

There's an expression about wanting your cake and
eating it too. |If | could apply that to fruit it would really
work well here. That's what they're doing. They're | ooking
for every cost and expense and asking you to stick it to ny
client when it's not nmy client's responsibility.

Let me bring up a |arger point here on shelf space.

And again, | know we're in a federal courthouse, but just drop
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back for a nonent into your everyday existence. How many tines
do you renenber being in a supermarket, wal king by and j ust
seeing this large open area of shelf space? | nean, do you
remenber wal ki ng by and seeing, here are the Cheerios, here are
the Rice Krispies, here's a big wde area, here's the Raisin
Bran?

| don't renenber seeing that. | don't know why and
you don't know why Beech-Nut can tell you that's what happened
here, because | asked M. Kennedy: Wo at Beech-Nut spoke to
any of these retailers and said, can we put sone of our other
products in this shelf space?

He doesn't know if that happened.

It should have happened if it was required. They did
not prove what they should have, that an effort was nmade and it
was rejected.

There is no basis for awardi ng $22,000. And there's
no basis for awarding it if they're also asking for |ost
profits.

Now, this also applies to the marketing costs |'m
going to talk about. But how can Beech-Nut say, we're entitled
to hundreds of thousands of dollars in |ost profits but not
| ncl ude the cost for those products?

There is zero that should be awarded for the shel ving.
There is zero that should be awarded on the $16, 000 cl ai mfor

mar ket i ng.
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You heard ne tal k about nmy client not receiving credit
for the 10,000 cases that benefited fromthe market. But you
know what, that wouldn't be accurate for ne to say that, would
it? Because M. Kennedy told you the marketing didn't start
until the followi ng spring. There was no marketing incurred
wth respect to Fruit Nibbles in August, Septenber, Cctober,
Novenber or Decenber. |In fact, | think he said June is when
the marketing took place, because Beech-Nut doesn't want to
start handi ng out coupons and havi ng consuner interest until
the product is out there and known.

There is no reason to award a penny for marketing.
There is no reason to award a penny for marketing for another
reason: 19 products were launched. Did Beech-Nut tell you
what the cost for the marketing would have been if Fruit
Ni bbl es was not part of it? 1In other words, of this $16, 000,
let's presune -- and that's 16,000 tines 19. And | assure you,
| cannot do that math. But if Fruit N bbles was not part of
the | aunch, would the total marketing cost had been different
for Beech-Nut? They didn't tell you howit would have been
different. Al you ve done is tried to allocate one |arge
nunmber over nultiple product lines wthout telling you why t hat
was necessary.

Zero is what they should be given for their marketing
cost .

And zero is what they should be given for their
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war ehousi ng charge of $133, 000.

For four years Beech-Nut kept product in storage.
That was their decision.

But let's look at their decision. How nuch of that
product did you see in this trial? D d you see a single bag, a
single case? Did you see photographs of what was in the
war ehouse?

No, you didn't.

Did M. Kennedy tal k about any specific aspect of
t hose cases that Beech-Nut decided to store for four years?

No. The only thing he said is, we didn't look at it.

So they want ny client to pay for sonething they never
| ooked at and never presented to you and did not use in this
trial. | don't know why they held onto it.

So | asked M. Kennedy, and he said, it was based upon
his reachi ng out to counsel.

Beech-Nut's counsel nmay have said, hold on to the

product. | don't know how nmuch they said needed to be held
onto, | don't know how old it needed to be held onto, but it
really doesn't matter. All due respect to counsel, it's the

court that determ nes for purposes of the trial and this

| awsuit how nmuch needs to be held onto and for how |l ong. And
Beech-Nut never made that inquiry to the court. Beech-Nut on
its own decided to hold onto product for four years, but that's

not ny client's responsibility. M client should not have to
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pay $133,000 for Beech-Nut's failure to obtain a ruling from
the court on what was needed and what shoul d have been done
and for cases that played no role in this trial.

| "' mjust about done.

You heard about underwei ght packaging, and that's
roughly $30, 000.

No dispute. Let ne say that again. W had no dispute
at the beginning of the trial. W're not challenging that
nunber now. There certainly was an issue at the outset with
m spackagi ng, underwei ghts in sonme of the packages. ay. To
Beech-Nut's benefit, sonme of the packages, sone of the cases
wer e over packed, but we're acknow edgi ng the underwei ght issue.
You heard the testinony of how ny client spent $30, 000 on new
machi nery to correct the problem The problem was corrected.
It's conceded. [It's conceded.

But what we don't concede is $591, 000 to renove
product and give credit to retailers. The only evidence you
have supporting that nunber is a spreadsheet. No backup. M.
Kennedy didn't give you detailed informati on on how t hose
nunbers were assenbled. | don't think he could have. Because
when you are in the jury roomand you're | ooking at the
exhibits, it's Exhibit Nunber 10, please |ook at Exhibit Nunber
10 and you will see that Beech-Nut is asking for $13,000 in
this regard for product, credit and withdrawals in 2010. You

heard nme correctly. Beech-Nut is |ooking for noney for 2010
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for a recall that took place at the end of 2008.

And we all know that refunds and the credits may not
have been processed i nmmedi ately, but they would have been
processed in 2009. There is no explanation given, there was no
expl anation given as to how Beech-Nut can seek $13,000 for 2010
expenses.

On a bigger picture, please ask yourself this as well:
They' re asking for $591,000 in these expenses for product that
t hey paid approximtely $615, 000 for?

The nunbers don't add up. They don't add up if they
were earning $4.00 a case on the product, which M. Kennedy
told you was the situation here. You were given nunbers, you
were not given analysis, you were not given expl anations, and
as jurors you have the right to reject nunbers that do not add
up and do not make sense. And the $591, 000 does not make sense
here. The nunbers do not conpute and it shoul d be rejected.

Under all the circunstances, the totality of the
evi dence, Beech-Nut was not justified in termnating the
contract.

Was Beech-Nut entitled to wthdraw sone of the product
fromthe market?

Yes.

Could it have done that on a tenporary basis?

Yes.

And sought conpensation fromny client for those
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specific costs?

Yes.

But is Beech-Nut entitled to reject and repudi ate a
multi-mllion dollar contract?

The answer is no, because they have failed to show you
substantial inpairnent of the entire contract. They have
failed to show you that ny client's cure of the problem and the
fact on a going forward basis the Fruit Ni bbles had no issue
and woul d have been sold and continued to be sold and they
woul d have nade their profit. They didn't refute that.

But Beech-Nut didn't give tinme for that to pan out. |
w sh | knew the answer as to why they term nated the contract.
But you didn't hear that from M. Kennedy. No one else from
Beech-Nut testified. But you didn't hear the answer as to why
t hey thought at the beginning of Decenber the contract had to
be term nated, not suspended, term nated when their own people
were telling them the new product is good and it's very good.

And there's consequences to Beech-Nut acting the way
it did, and the consequence should be that you find they are
entitled to no damages fromny client.

Thank you.

THE COURT: Thank you, M. Wall ach.

Who is going to be presenting the -- okay, M.

Kowal ski, please.

M5. KOWALSKI: Good norning.
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M. Dillon and | would |Iike to thank you for your
service as jurors over the last two days. W appreciate your
tine and attention to the issues that have been presented to
you.

In his opening, M. Wallach said this was just another
contract case. Well, | submt that it -- well, whether it's
just another contract case or not is not for ne to say. But
the fact is, it should not dimnish the inportance of your role
as jurors during the deliberation over the issues as they've
been present ed.

Where do we begi n?

In the past two days you've listened to the attorneys
read the stipulations and mark into evidence a nunber of
exhibits. You've heard the testinony on those exhibits but you
haven't yet seen those. Wll, you'll have both the
stipulations and the exhibits in the jury roomduring your
deliberations. So | think it's best at this nonent to recap
and let's go through those exhibits that you heard about but
have not yet seen.

"Il go through themin the order that they were
admtted into evidence, and I wll admt that they didn't go in
in nunmerical order, so we'll start with Beech-Nut Exhibit 6.

This exhibit was identified by M. Kennedy as two
different types of consuner conplaint |ogs that were attached

to an internal Beech-Nut e-mail dated Decenber 4th, 2008. And
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you' Il renmenber that M. Kennedy was the CFO and seni or vice
presi dent for Beech-Nut.

The first log in Exhibit 6 is the tel ephone conpl ai nt
| og that contained the consuner conplaints but stated, Novenber
21st at 9:47 a.m And you'll have a chance to reviewit.
You'll be able to read the conplaints that were taken down
verbatimfrom custoners calling in and conpl ai ni ng.

You will see that custoners were calling in in Cctober
and Novenber of 2008 fromall over the United States from
various different retailers regarding the quality of the Fruit
Ni bbl es products.

The second log that's part of Exhibit 6 contains
conplaints submtted through Beech-Nut's website. Now, these
wer e undoctored conplaints that were typed by the consuners
t hensel ves. And you'll get to read these conplaints. And as
you read them you'll read the firsthand accounts of the
descriptions of the bad Fruit N bbles product that you heard
that were summarized in the stipulations of fact.

Beech-Nut Exhibit 7, it's the e-mail from Bob Turner,
t he Beech-Nut enpl oyee who accepted liability on the $10, 000 of
Fruit Ni bbles. That e-mail says: "This is a go for Mnday
with the formula we reviewed and texture approved on Friday."

Beech- Nut does not deny this. This is about -- this
was $178,000 that M. Kennedy deducted fromthe danages cl ai ns.
It was $132,000 for the cost of the product and $46, 000 in
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profit.

The next set of exhibits that was gone through with
M. Kennedy on his direct were the exhibits that established
Beech-Nut' s danmages. Beech-Nut Exhibit 8 is the schedul e of
t he bl ocked inventory, the retained inventory that M. Kennedy
expl ai ned shows the val ue of the product that Beech- Nut
received fromPIMbut it never went out to his custoners. It
is that product that still remains in storage. The val ue of
this product was approxi mately $966,000. And in fairness, M.
Kennedy nmade an adjustnent to that nunber by adjusting it by
$350, 000 down to the anount that the product -- because of the
anmount that Beech-Nut had not paid for.

Beech-Nut Exhibit 9 shows the marketing costs that's
spent on the overall "Let's Gow' line, and that allocation to
the Fruit N bbles product was done on a pro rata basis, and
t hat anount is approxi mately $16, 000.

Beech-Nut 10 is the summary of the costs of the
product for w thdrawal that contained the consuner refunds and
recl amati on costs, and this anmount was approxi mately $591, 000.

Beech-Nut Exhibit 11 identifies the expenses paid for
slotting on shelves, or the shelving costs. Renenber that
Beech-Nut had to either use this space for Fruit N bbles or
it -- it was |ost, w thout reinbursenent, and that was by
standard practice in the industry. As M. Kennedy said, that's

how the retail ers make their noney.
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Beech-Nut Exhibit 12 identifies the reworking expense.
M. Kennedy testified that sone of the product needed to be
rewor ked because PIM had sold it to Beech-Nut underweight. And
you heard Steve Hungberg's testinony as well as Ms. Bianchini's
|ive testinony confirm ng the underwei ght problem

Beech-Nut Exhibit 13 is the poster board that you saw
that ny colleague, M. Dillon, acting as M. Kennedy's scri be,
filled in, summarizing the itens included in Beech-Nut's
danmages, plus the adjustnents.

You'll have this chart to ook at in the jury room
during your deliberations so you can see the anmount of damages
i ncurred and the deductions that were taken.

Next, during Ms. Bianchini's testinony you heard about
Beech- Nut Exhibit 2. Beech-Nut Exhibit 2 is the e-mail from
Susan Allen to D ane Bianchini identifying by way of feedback
vari ous problens that Beech-Nut was seeing in the product. And
Ms. Bianchini testified that when she pulled the sanple
product that she had retained of the sane | ot nunber, that it
was -- they were noticing the sane issues with their own. And
remenber that Ms. Bianchini was the quality control nanager
for PIM

Next, you heard Ms. Bianchini testify about Beech- Nut
Exhibit 4. That's the exchange of e-mails between M. Dw vedi
and herself on Saturday, COctober 4th. And you heard Ms.

Bi anchini read those two e-nmails into the record. W'IlIl talk
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about that exchange in a few m nutes.

Next is Beech-Nut Exhibit 5. Again, this is an e-nmail
fromMs. Bianchini to M. Dw vedi and others at PIM dated
Novenber 13th, 2008 in which Ms. Bianchini states they were
seeing quality problens with the sanpl es packaged as | ate as
t he end of Cctober.

PIMintroduced two docunents: PIMExhibit 2 is a
t wo- page i nternal Beech-Nut docunent reporting the current
deterioration status of Fruit N bbles over tine. I'mgoing to
come back to Exhibit 2 in a mnute.

PIM Exhibit 3 is an e-mail dated Novenber 21st, 2008.
It's an internal Beech-Nut e-mail which states that Fruit
Ni bbl es product produced in October of 2008 shows signs of
mumm fi cati on and was put on hold for three weeks to watch
whil e the Novenber product still | ooked very good.

These are the exhibits that have been entered into
evi dence. Besides these exhibits, you have the stipul ati ons.
And the | ast piece of evidence that was submtted to you was
the testinony that you heard over the |ast two days. You heard
t he deposition testinony read into the record of M. Steve
hundred Hungsberg, you heard the live testinony of TimKennedy,
Ms. Bianchini and M. Bassant Dwivedi. That's the evidence.

Now, boiled down, what's Beech-Nut's case?

Well, it starts with the hundreds of consuner

conplaints, including conplaints of illness fromall over the
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country fromdifferent retailers.

You read and heard stipulations. Stipulation Nunber
33. And you have the two |l ogs, exhibit -- Beech-Nut Exhibit 6
of the conplaints, and | ask that you consider those.

You heard Steve Hungsberg's deposition testinony.
Quality problens could not be limted to one shipnent or even
one producti on.

Beech- Nut w shed had that been true so it coul d take
t he bad product fromthe good, sell the good to the retailers
and let the retailers know that everything could be okay. But
it was inpossible to do. Good product was m xed with bad
product. And | ask you to | ook at the consunmer |ogs. You'll
see that they are consistent with M. Hungsberg' s testi nony.
Good and bad m xed together, or good product bought one day,
bad product the next.

You heard Tim Kennedy's testinony why the decision to
wi t hdraw was nade and that the product was effectively
wort hl ess to Beech-Nut. M. Kennedy al so took you through the
damages, i ncluding adjustnents or deductions that he made in
fairness to avoi d doubl e-di pping or overstating the claim

And you heard Ms. Bianchini who cane here to testify
i n response to Beech-Nut's subpoena. Ms. Bianchini, who was
PIMs quality control manager in 2008, told you that PIM never
got the Fruit N bbles product right, PIMnever provided a

reliable, stable, consistent product. Ms. Bianchini's
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testinony is consistent with M. Hungsberg's deposition
testinony that bad product could not be identified as com ng
froma single production |ot. She was an insider, she saw what
was happening at PIMduring the production.

She testified -- and she agreed that the Beech- Nut
decision to withdraw the product that Beech-Nut as the buyer
was not getting the product it had ordered. And | read to you
her deposition testinony that she wouldn't feed the product to
her own chil dren.

The consuner conplaints derailed Beech-Nut's ability
to launch a successful nationwi de [aunch of the Fruit Ni bbles
product. Hundreds of conplaints sinply spoiled all of PIMs
shi pnents because they branded the product as unhealthy,
unsaf e, and unappeti zing; precisely what parents are not going
to feed their children.

In any event, Beech-Nut's case, together with the
exhi bits and stipulations that you wll have in the jury room
wth you when you deliberate -- renenber, when you deliberate,
what the |lawyers told you is not evidence. The evidence is the
testi nony, the exhibits and the stipul ations.

When you consider those three itens, | think you'll
find that Beech-Nut did the responsible thing, the right thing
in withdrawi ng the product fromthe market, and that the
product was effectively worthless to Beech-Nut, the buyer.

I n other words, the product shipped by PIM breached
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all three warrantees stated in the stipulations of fact.
That's paragraph -- that's Stipul ation Nunber 19.

It breached the product specifications stated in
Stipulation 14 and 15, because anong ot her defects, it didn't
have a 12-nonth shelf life. But it also breached the
war rant ees of nerchantability, and being fit for its intended
pur pose; the purpose of being fed to toddlers.

| f you look at Stipulations 19 and 35, you will see
that Pl M made exactly those warrantees: That the product was
merchantable and fit for its intended purpose. Those
war r ant ees were breached, and the breaches of those warrantees
substantially inpaired the value of Beech-Nut's entire purchase
of Fruit N bbl es.

How could the Fruit N bbles product be deened fit for
its i ntended purpose or nerchantable when it was going bad so
fast? How could anyone say that the value of the fruit product
i ntended for toddlers with the nunber of serious problens, with
t he hundreds of consuner conplaints was not substantially
| npai r ed?

Accordi ngly, Beech-Nut did the right thing, to revoke
its acceptance of the whol e product and hold PIMto account.

What is PIM s case?

Well, M. VWallach in his opening said that Beech-Nut
wasn't inspecting the product, and he said it again here this

norning after it arrived fromPIM But it turns out that's not
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true. M. Kennedy testified that Beech-Nut as part of its
regul ar practice was to pull sanples from any product from
deliveries and inspect them O course it was.

Just | ook at Beech-Nut's Exhibit 2. For exanple, on
the inspecting that Beach-Nut was doi ng and the feedback that
it was giving Ms. Bianchini at PIM M. Wil lach hinself asked
M. Kennedy to read a list of adjectives for Fruit N bbles
rangi ng from"very good" to "very bad." This was because he
was testing the product. That's in PIMExhibit 2. O course
Beech- Nut was inspecting the sanples of product.

M. Wallach tal ked about Dr. Chang, too. He could
have subpoenaed Dr. Chang but he chose not to. | suggest to
you that M. Wallach woul d have subpoenaed Dr. Chang if Dr.
Chang woul d have hel ped his case.

And we consider M. Dwivedi's testinony, the sole
witness for PIM Who is he?

Wll, he's the man that told Ms. Bianchini not to
talk to the president of the conpany about the product she said
was going bad in a very short period of tinme, that it woul d
taste and snell bad and appear ugly. He's the nman that w shed
that PIMhad a mllion dollars to give to Beech-Nut for the
recall. But he didn't want to deal wth it, he just wanted to
keep it quiet so that the president would not get angry about
our, quote/unquote, inconpetence.

So he knew the product was going bad in a very short
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period of tinme and he just wanted to keep it quiet. To heck
wth Beech-Nut, to heck with its reputation. To heck with the
consunmers who mght feed the product to their toddl ers.

Wll, that's a great attitude for the COO of a food
manuf act uri ng conpany.

| n other words, PIMwas saying that when the product
was first manufactured, just as it was bei ng packaged, it was
okay. But the underlying reality was that PIM knew that it had
t housands of cases of finished packaged products sitting in its
war ehouse that were rapidly going bad and still went ahead and
shi pped those finished products to Beech-Nut. That's the only
reasonable way to interpret the e-mail exchange in Beech- Nut
Exhibit 4. Wen you think about it, it's sinply outrageous.
This was a food product for kids, for toddlers. And yet, M.
Dwi vedi had the absolute gall yesterday to tell you that Ms.

Bi anchini was an al arm st.

Quess what, M. Dwivedi: She's not an alarm st, she
was exactly right. And you didn't do -- and he didn't do
anything about it. He let deteriorating product hit the
mar ket pl ace and be purchased by consuners because he was afraid
that his boss would be angry about his inconpetence.

That's outrageous.

Note, too, that M. Dwivedi's testinony is directly
contradicted by Ms. Bianchini's testinony. She said the

product was never consistently stable. He testified that the
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probl ens were sol ved by COctober and Novenber.

Who are you going to believe?

On one hand, she has no interest in the outcone of
this case. On the other hand, he is an officer and an investor
in Pl M

You heard M. Dwmvedi tell you that the product was
good when it left PIM Wat is M. Dw vedi suggesting, that
per haps Beech-Nut stored the product incorrectly?

That's a ridiculous notion. First, Ms. Bianchini
testified that PIMs own sanples that Pl Mretained of product
it had shi pped to Beech-Nut was turning bad.

Secondly, you did not hear one, one piece, one iota of
evi dence suggesting that there was a storage issue problem
M. Dw vedi said he didn't know.

Third, if this was a storage issue, why would Pl M
al | egedly be working so hard to fix the probl enf

And | astly, why would M. Dwi vedi hinmself be w shing
he could give Beech-Nut a mllion dollars for a recall if it
was j ust a storage issue?

Consider all this when you assess the credibility of
M. Dwvedi's testinony.

M. Wallach said in his opening that you should -- two
days ago that you should assess the quality of the product that
Pl M produced during August and Septenber versus the quality of

product it produced in Cctober and Novenber.
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| guess the argunent that PIMis nmaking is that at
sone point it fixed the problem so-called "cured" it. 1In this
connection, M. Wallach may in -- as he said, |ook at Exhibit
2. He tal ked about Exhibit 2, and he said at Novenber that

product was still nmarked "very good."

Well, | ask you when you go back into the jury roomto
| ook at Exhibit 2 and | ook at the dates next to where it says
t he product was very good, and you'll see the dates as they go
out, and the dates as they expand out and you see the hundred
days, the 90 days. That product was all bad. M. Willach is
t al ki ng about the product that was 14 days, 15 days, still
| ooked -- still |ooked very good, they were still waiting on
it, and they were still waiting on that product at the tine
that they had made the decision to wthdraw

In addition, the problemwith M. Wallach's argunent
is that the |ast deliveries of product were only a few weeks
old. So how could Beech-Nut with all the health and safety
reasons who had to nmake a deci sion about w thdraw ng the
product fromthe marketpl ace take the chance that that product
contained in the |ast deliveries would remain stable?

But really in any event, the argunent about the
supposed cure, it's contradicted by Steve Hungsberg and Ms.
Bi anchini's testinmony and Ms. Bianchini's Novenber 13th

e-mai |, Beech-Nut Exhibit 5, which tal ks about PIMstill

manuf acturing bad quality product at the end of Cctober.
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Now, M. Wallach submts that at the end of October
t he product was good. But this is refuted by Ms. Bianchini's
testi nony and her Novenber 13 e-nmil. Product in Novenber was
going bad and it was showi ng signs of deterioration in just a
f ew weeks.

St eve Hungsberg's testinony said that the product was
good and bad and m xed together. And Ms. Bianchini testified
Wi t hout any qualifications that PI M never solved the stability
probl em on a consistent basis. 1In addition, as a practical
matter you heard testinony from M. Kennedy that it was | ust
not feasible to cure the bad product already out in the
mar ket pl ace, that it would cost as nuch as the product was
worth in the first place. By the way, M. Dw vedi testified
that if the product is stable, then it could be repackaged.

But Ms. Bianchini testified that it was never stable, it was
never consistently a stable product. So trying to identify and
cure the bad product already out in the marketplace is just
sinply a non starter.

Finally, even if that were true, that PIMhad finally
fixed the problens and at the very end the |last shipnents were
all egedly good, I'msorry, the bell had already rung, you can't
unring it.

M. Wallach tal ked about the warrantees by PIM that
there was no guarantee. WlIl, the warrantees by PIMare the

guarantee, and it's the guarantee by PIMthat the product is
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good. And that's in Stipulation Nunber 19.

And this is not about tart grapes, this is about a
manuf act ured product, an all natural manufactured product for
t oddl ers.

M. Wallach said that he was surprised by ny opening
when he was delivering his opening a couple of days ago.

well, frankly, | was surprised by M. Wallach's
openi ng and, frankly, surprised about PIMs position in this
case. They just sinply don't seemto get it. This case is not
about arithnetic. Arithnmetic m ght be used when you' re dealing
wth defective sneakers. But this case is about a food product
designed for toddlers. |t was supposed to be a healthy
alternative for parents to buy with a no junk prom se.

Read the consuner conplaints. They tell you that sone
conpl ai ni ng consuners were maki ng that exact point. Renmenber
when M. Wallach questioned M. Kennedy -- and he tal ked about
it again this norning -- when he was trying to that find the
magni t ude of the problem and he was asking, oh, is it 5
percent, is it 10 percent of the bad product?

Well, M. Kennedy was totally on point in respondi ng
t hat Beech-Nut recei ved hundreds of serious conplaints,
conplaints regarding the health of toddlers. Beech-Nut had no
responsi ble alternative but to withdraw the product fromthe
market. M. Kennedy said, what were we supposed to do, wait

for the toddler to show up in the hospital ?
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Renenber in ny opening remarks | stated that the Judge
wi Il instruct you on what "substantial inpairnment" neans, and
that a reasonabl e person standing in the shoes of the buyer
woul d consi der the value of the entire shipnent to be inpaired
under the particular circunstances?

"Substantial inpairment” is not a matter of nunbers or
percentages, as M. Wallach would like you to believe, it is a
matter of the inpact of the value to Beech-Nut as the buyer of
PIMs shipnents. The value was to sell the product that would
be appetizing and healthy and safe for toddlers to eat. But
what parent would buy and feed their toddlers a product that
was described as dry, noldy, difficult to chew, and could cause
stomach aches?

Once Beech-Nut received these hundreds of conplaints,
serious conplaints |like the product was rancid and | ooked |i ke
dead toes -- and | know you' ve heard that a dozen tines, if
not, nore -- but once parents hear that and reported their
children were getting sick, that was it for the product. This
product was done, it was finished. And |I'msurprised that PIM
doesn't understand that. But | guess if they had understood
that we m ght otherw se m ght not be here today.

Now, M. Wallach was tal king this norning about the
mar keti ng and that that anount shoul d be excl uded because that
mar keti ng cost happened after the fact.

Vel l, TimKennedy said and testified that the
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mar keting was actually paid and incurred up front. And
Hungsberg testified that that marketing specifically included
aspects of the Fruit N bbles product.

M. Wallach also tal ked about this norning that the
storage of PIMs product -- the storage of the product and that
t here should be no cost incurred in that. But that was PIMs
product, and we were storing PIMs product.

M. Wl lach brought out the docunent that discusses
the reclamati on costs and suggests that there's no way of
know ng.

Wl |, that docunent was in evidence, and he didn't
cross M. Kennedy on it and he didn't have any questi ons about
t hat docunment. He could have asked hi m questions about that
docunent. He chose not to.

On behalf of Beech-Nut, | ask that you find that PIMs
breaches substantially inpaired the value of the Fruit N bbles
product as a whole and award the danmages that were identified
by M. Kennedy.

Thank you.

THE COURT: Al right. Thank you.

Ladi es and gentlenen, we'll just take a very short
break and then when we cone back I'Il instruct you on the |aw
and then you'll begin your deliberations.

Pl ease don't discuss anything about the case. kay?

Thank you.
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THE DEPUTY CLERK: Please rise for the Jury.

(The Jury | eaves the courtroom)

THE COURT: Be seated, everyone.

You were e-nailed a copy of the final charge | ast
night. Correct?

MR. WALLACH. Yes, your Honor.

M5. KOMLSKI: Yes, your Honor.

THE COURT: No objections or anything?

MR. DILLON. No objection, your Honor.

MR. WALLACH. | have the sane objections, your Honor.

THE COURT: Ckay.

MR. WALLACH. They're not going to be different from
what we di scussed yesterday, but | do want the record to
refl ect the objection.

THE COURT: You nentioned them yesterday. Correct?
In other words, |I'msaying they're on the record from
yest er day.

MR. WALLACH. Yes, your Honor. Absolutely. Thank
you.

THE COURT: Al right. Just about ten mnutes. Ckay?

MR. DILLON:. Thank you.

MR. WALLACH. Thank you, your Honor.

(A recess is taken.)

(Proceedi ngs resune - Jury not present.)

THE COURT: Al right. Everyone, be seated, please.
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Ladi es and gentl enen, you' ve heard the summati ons and
you' ve heard, of course, you' ve heard the evidence and now it's
time for me to instruct you as to the applicable lawin this
case, and then you will retire and can begin your
del i berati ons.

You' ve heard all the evidence, again, and the
argunents of counsel. |It's your duty to accept these
i nstructions of law and apply themto the facts as you
determ ne those facts to be. Again, on legal matters you nust
take the law as | give it to you. |If any attorney has stated a
principle of law that's contrary to what ny instructions are,
it's these instructions that are binding and you nust adhere to
ny instructions.

You should not single out any instruction as al one
stating the law. You shall consider ny instructions as a whole
and not pick out any particular instruction and place undue
enphasis on it.

Can everyone hear nme? Ckay.

The order in which these instructions are given has no
significance and is no indication of their relative inportance.
You nust accept and apply the law of the case as | give it to
you agai n.

Now, you should not be concerned about the w sdom of
any rule that | may instruct you on. Regardless of any opinion

you may have as to what the |aw nay be or ought to be, it would
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violate your sworn duty to base a verdict on any other view of
the law than that which I give to you.
Now, whatever your verdict, it wll have to be

unani nous. That neans all of you would have to agree on it or

there will be no verdict.
In the jury roomyou will discuss the case anpbngst
yourselves, but ultimately each of you will have to nmake up his

or her owmn mind, and this is a responsibility that each of you
has and that you cannot avoi d.

Now, the evidence in this case consists of testinony
of the witnesses, the exhibits received into evidence, and
stipulations of the parties and, of course, the depositions
that were referred to or read to you during the course of the
trial. As nenbers of the jury, you are the sole and excl usive
judges of the evidence and of the credibility of the w tnesses.
You al so determ ne the weight to be attached to the testinony
of each wtness. Regardless of what counsel have said or what
| may have said in recalling the facts in this case, it is your
recollection of the facts that nust guide you in judging the
facts, and not the opening statenents, closing argunents,
guestions posed to the wtnesses or any objections nade during
the trial and anything you may have seen or heard about this
case outside of the courtroom You nust nake your decision in
this case based solely on the evidence that you saw and heard

in the courtroom Do not et runors, suspicions, or anything
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el se that you may have seen or heard outside of court influence
your decision in any way.

| also ask you to draw no inference to the fact that
on occasion | ruled on the adm ssibility of certain evidence.
The rulings | have nade during the trial are not any indication
of ny view as to what your decision should be as to the facts
of this case. You are to draw no inferences from any
obj ecti ons made by counsel or fromny rulings on those
obj ections, and on sone occasions during the trial | may have
struck certain evidence or remarks fromthe record and
i nstructed you to disregard them You nust adhere to those
i nstructions and disregard any such item Just as you are not
to draw any inferences from or specul ate about objections made
by counsel to testinony or exhibits, you should not specul ate
as to why objections were not nade in certain instances, or why
an attorney may object to sone itens but not others that you
may consider. Pay no attention to that even if you happened to
observe it. Your focus should be on the evidence that was
ultimately presented for your consideration and not whether it
canme before you with or without objection fromany party.

Now, if during the course of this trial | asked -- and
| did, | asked a few questions of a witness -- it was solely
for the purpose of naking clear whatever the testinony was from
a Wwtness or perhaps clarifying a question for the w tness'

benefit. You are not to infer fromthe fact that | asked a few

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ



© 00 N oo o s~ wWw DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W PN -, O

Case 2:09-cv-01228-WJIM-MF Document 63 Filed 01/07/13 Page 45 of 65 PagelD: 1821 45

questions here and there that | hold any opini on what soever
regarding the result of this trial; in fact, I do not. Nor
shoul d you consider it any nore or any |ess inportant because a
qguesti on happened to be asked by ne rather than soneone el se.

Now, you nust put aside any personal feelings about
the parties in this case. You are to performyour duties
Wi t hout bias, synpathy or prejudice as to any party. Do not
al l ow synpat hy, prejudice, fear or public opinion to influence
you. You should al so not be influenced by any person's race,
color, religion, national ancestry, gender, profession,
occupation, celebrity, econom c circunstances, nental illness
or positionin life or in the comunity. Moreover, whether you
| i ke or dislike a defendant, a particular wtness, a particular
attorney, or even the Court, should not be a factor that you
consi der.

| rem nd you again, everyone is entitled to a fair and
equal treatnent. Qur systemof |aw does not permt a jury to
be governed or affected by bias or synpathy or by prejudice.
You nust reach your verdict in this case based only on the
evi dence, on facts as you determ ne them based on the | aw as
|'"mpresenting it to you now wi thout concern for anything el se
outside of this case. That is what the |aw requires of you.

Both the parties and the public expect that you wl|
carefully and inpartially consider all the evidence, followthe

| aw as stated by nyself and reach a just verdict. Indeed, to
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base a verdict upon anything other than the evidence in the
case would be a violation of your sworn duty as judges of the
facts.

Now, this is a civil case, and Beech-Nut is the party
whose cl ai ns nust be decided. PIMis the party agai nst which
the clains have been made. Beech-Nut has the burden of proving
its case by what is called the preponderance of the evidence.
That neans Beech-Nut has to prove to you, in light of all the
evi dence, that what it clains is nore likely so than not so.
To say it differently, if you were to put the evidence
favorabl e to Beach-Nut and the evidence favorable to PIM on
opposite sides of the scales, Beech-Nut would have to make the
scales tip sonmewhat on its side. |If Beech-Nut fails to neet
this burden, your verdict nust be for PIM If you find, after
considering all the evidence, that a claimor fact is nore
|i kely so than not so, then the claimor fact has been proved
by a preponderance of the evidence.

| n determ ni ng whet her any fact has been proved by a
preponderance of evidence in a case, you may, unless otherw se
I nstructed, consider the testinony of all w tnesses, regardless
of who may have called them and all the exhibits received in
evi dence, regardl ess of who may have produced them

Now, | nentioned this to you earlier when you were
bei ng selected as jurors. You may have heard the term " proof

beyond a reasonable doubt."” That is a stricter standard of
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proof and it applies only in crimnal cases. |t does not apply
in civil cases such as this, and you should put that out of
your mnd. Again, the standard of proof here is by a
preponderance of the evidence.

Now agai n, the evidence fromwhich you are to find the
facts consists of the foll ow ng:

The testinony of w tnesses; docunents, of course, in
evi dence; any facts that are stipulated to; the depositions
t hat have been read to you.

And again, what is not evidence is the closing and
openi ng argunents of counsel and their questions.

You nust nake your decision based again only on that
evidence. Do not |let runors, again, suspicions or anything
el se that you may have heard i nfluence you.

You shoul d use your commpbn sense in weighing the
evidence. Consider it in light of your everyday experience
with people and events and give it whatever weight you believe
It deserves. |If your experience tells you that certain
evi dence reasonably leads to a conclusion, you are free to
reach that conclusion. There are rules that control what can
be received in evidence. Again, |'ve explained that to you.
And what this gets to is, what is asked in a question is not
evi dence.

Again, during the trial you saw us confer, the | awers

and nyself confer at what we call sidebar, out of your hearing.

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ



© 00 N oo o s~ wWw DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W PN -, O

Case 2:09-cv-01228-WJIM-MF Document 63 Filed 01/07/13 Page 48 of 65 PagelD: 1824 48

Again, you're not to specul ate about what those conversations
were about. They're usually regarding sone | egal issue that
the Court has to address. And, again, you're not to specul ate
about any of that.

Now, there are two types of evidence that you may use
i n reaching your verdict: One type of evidence is called
di rect evidence. An exanple of direct evidence is when a
W tness testifies about sonething that w tness knows through
his own senses; sonething the witness has seen, felt, touched
or heard or did. If a witness testified that he saw it raining
out side and you believed him that would be direct evidence
that it was raining. Another formof direct evidence is an
exhi bit where the facts to be proved is its existence or
current condition.

The other type of evidence is circunstantial evidence.
Crcunstantial evidence is proof of one or nore facts from
whi ch you could find another fact. For instance, if soneone
was to walk into the courtroomwearing a raincoat covered with
drops of water and carrying a wet unbrella, that would be
circunstantial evidence fromwhich you could conclude that it
was rai ning.

You shoul d consi der both kinds of evidence that were
presented to you. The |aw nmakes no difference distinction in
the weight to be given to either direct or circunstanti al

evi dence. You are to decide how much wei ght to give any
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evi dence.

Now, in deciding what the facts are, you may have to
deci de what testinony you believe and what testinony you do not
believe. You are the sole judges of the credibility of the
Wi tnesses. "Credibility" neans whether a witness is worthy of
your belief. You nmay believe everything a witness says or only
a part of it, or none of it.

| n deciding what to believe, you nay consi der a nunber
of factors, including the foll ow ng:

1. The opportunity and ability of the witness to see
or hear or know the things the witness testifies to;

2. The quality of the w tness' understandi ng and
menory;

3. The witness' manner while testifying;

4. \Wether the witness has an interest in the outcone
of the case or any notive, bias or prejudice;

5. Wiether the witness is contradi cted by anything
the witness said or wote before trial or by other evidence;

6. How reasonable the wtness' testinony is when
considered in the |ight of other evidence that you believe; and

7. Any other factors that bear on believability.

The wei ght of the evidence to prove a fact does not
necessarily depend on the nunber of w tnesses who testify.

VWhat is nore inportant is how believable the wtnesses were and

how nmuch wei ght you think their testinony deserves.
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Now again, | referred to depositions. A deposition is
the sworn testinony of a witness taken before trial. That
witness is under oath during that deposition, and the
deposition of a witness which was previously taken before tri al
may have been presented to you by reading the transcript, which
it was. And again, deposition testinony is entitled to the
sane consideration and is to be judged, insofar as possible, in
the sanme manner as if the wtness had been present to testify.

You shoul d not place any significance on the behavior
or tone of voice of any person who was readi ng the deposition.

Now, the parties have, as you know, stipulated to a
nunber of facts in this case, and they read it to you. The
parties have stipulated that certain facts are true, and those
stipul ati ons have been read to you during the trial. You nust,
therefore, treat those facts as having been proved for the
pur poses of this trial.

That stipulation will be marked and go into evidence.
Ckay?

MR. DILLON. Yes. W marked themfor identification
as Beech-Nut Exhibit 1.

THE COURT: Ckay.

Now, the Court, as | explained to you in the beginning
of this trial, the Court has already nade -- |'ve previously
made certain |egal findings concerning the shipnents of Fruit

Ni bbles from PIMto Beech-Nut. First, | determned that PIM

WALTER J. PERELLI, C S. R, OFFICI AL COURT REPORTER, NEWARK, NJ



© 00 N oo o s~ wWw DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W PN -, O

Case 2:09-cv-01228-WJIM-MF Document 63 Filed 01/07/13 Page 51 of 65 PagelD: 1827 51

made certain warrantees to Beech-Nut. PIMwarranted that the
shi pped Fruit N bbles would conply with the specifications, be
fit for the purpose intended, nerchantable, and free from
defects of material and workmanshi p. By nmaking these
warrantees, PIMagreed to bear the risk and expense for any
def ecti ve products that it shipped.

Second, the Court determ ned that at |east sone of the
shi pped Fruit N bbles breached PIMs express warrantees.
Consequently, the Court determ ned that you as the jury should
deci de two issues: One, whether there was substanti al
i npai rnment to the value of the entire shipnent to Beech- Nut
such that it was entitled to revoke its acceptance of all Fruit
Ni bbl es and that it could not be cured; and whet her Beech- Nut
Is entitled to damages.

"1l now instruct you on Beech-Nut's clains that the
defects in sone of the product substantially inpaired the val ue
of all of the Fruit N bbles shipnents.

You nust decide the substantial inpairnent issue
according to the instructions that | give you now.

The parties do not contest that after Beech- Nut
decided to withdraw Fruit Ni bbles fromthe market, Beech-Nut
offered to return the goods to PIM Beech-Nut is suing under
four purchase orders and therefore its clains are governed by
what we refer to under the law as the Uniform Comerci al Code.

Beech-Nut may not reject the delivery of nonconform ng
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goods unl ess the nonconformty substantially inpairs the val ue
of that installnment and could not be cured by PIM Mboreover,
the entire contract could only be repudiated if the
nonconformty of the Fruit N bbles substantially inpaired the
val ue of the entire contract.

When | use the phrase "substantial inpairnent" in
these instructions, it is whether the nonconformty or default
With respect to one or nore shipnents of the Fruit N bbles
product substantially inpaired the value of the purchase orders
as a whol e and cannot be cured, then PIMis in breach of the
purchase orders as whol e.

In performng this analysis, you nust consider a
subj ective analysis in the sense that the needs and
ci rcunst ances of Beech-Nut nust be exam ned. This
determnation is not made by its personal belief as to the
reduced val ue of the goods in question. You nust also make an
obj ective determ nation that the value of the goods to
Beech-Nut has, in fact, been substantially inpaired. Wile
m nor, especially easily correctable, defects normally do not
constitute substantial inpairnment, the presence of nunerous
def ects, even where each one is individually m nor or
| nsubstantial, may, when viewed in the aggregate, substantially
i npair the value of the entire purchase.

Beech- Nut nust establish that there were defects in

the Fruit N bbles that substantially inpaired the value of the
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entire purchase by Beech-Nut in light of the particular
ci rcunst ances of the product and the buyer, and consi dering
whet her a reasonabl e person woul d consider the value of the
whol e of the Fruit N bbles shipnents to be inpaired under these
ci rcunst ances.

As one court held in another case, substanti al
| npai rment exi sts when the buyer is "reasonably convinced" or

has a "reasonabl e expectation,"” "that another substanti al
probl em coul d occur at any nonent"; "in other words, no
assurance of conformty."

Put another way: Was it commercially reasonabl e under
the circunstances for Beech-Nut to decide to withdraw Fruit
Ni bbl es fromthe marketplace and hold PIMfully accountabl e?

| f you find by a preponderance of the evidence that
Beech- Nut has established substantial inpairnment of the val ue
of the purchase of the Fruit N bbles as a whole that cannot be
cured by PIM then you nust find that Beech-Nut may recover
danmages for the shipnents as a whol e.

Now, if Beech-Nut is awarded a verdict finding that
the contract between PIM and Beech-Nut was substantially
| npai red, then Beech-Nut is entitled to conpensatory danages
for its losses as may fairly be considered to have arisen
naturally fromPIMs breach of warranty. Conpensatory danmages

for breach of contract are designed to place an injured party

i n as good a nonetary position as it would have enjoyed if
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t here had been no breach of contract. The |osses for which
Beech-Nut may be entitled to damages i ncl ude:

1. The anount of nobney Beech-Nut spent purchasing the
Fruit N bbl es;

2. Consequential damages resulting fromPIMs
breaches, i ncl uding:

Lost profits wthin the reasonabl e contenpl ati on of
the parties; that is to say, profits which Beech-Nut woul d have
made but for the breach of warranty by PIM |f you find that
Beech-Nut has, in fact, suffered |oss of profits as a result of
PIMs breach, then the fact the precise anount may be difficult
to ascertain should not affect Beech-Nut's recovery. In
arriving at the anmount of any |oss of profits, you may consider
any conparabl e past earni ngs by Beech-Nut as well as any ot her
evi dence bearing upon this issue.

O her consequential danages could include -- other
| osses resulting that may include paynents nade by Beech- Nut
for retail shelf space.

Beech-Nut may be entitled to damages al so for what's
cal l ed incidental damages resulting fromPIMs breaches,
| ncl udi ng costs incurred by Beech-Nut in connection with
mar keti ng support for the Fruit N bbles |aunch, product
wi t hdrawal , storage of returned and unshi pped product, and
rewor ki ng of underwei ght packages.

Now, when you retire to the jury roomto deliberate,
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you'll have with you these instructions and the exhibits that
the Court has admitted into evidence. You should select one
menber of the jury as your Foreperson, and that person wl|
presi de over the deliberations and speak for you here in open
court.

You have two main duties as jurors. The first one is
to decide what the facts are fromthe evidence that you saw and
heard here in court. Deciding what the facts are is your job,
not mne, and nothing that | have said or done during this
trial was neant to influence your decision about the facts in
any way. Your second duty is to take the law that | give you,
apply it to the facts and decide if, under the appropriate
burden of proof, the parties have established their clains, or
not. It is nmy job to instruct you about the |law and you are
bound, again, by the oath that you took to follow these
i nstructions even if you don't agree with them

Now, performthese duties fairly. Do not |let any
bi as, synpathy, or prejudice that you may feel towards one side
or the other influence your decision in any way.

As jurors, you have a duty to consult wth each other
and to deliberate with the intention of reaching a verdict.
Each of you nust decide the case for yourself, but only after a
full and inpartial consideration of all of the evidence with
your fellow jurors. Listen to each other carefully. In the

scores of your deliberations you should feel free to reexam ne
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your own views and to change your opinion based upon the

evi dence, but you should not give up your honest convictions
about the evidence just because of the opinions of your fellow
jurors, nor should you change your mnd just for the purpose of
obt ai ni ng enough votes for a verdict.

When you start deliberating, do not talk to the jury
officer, to ne, or to anyone, but each other about the case.
Duri ng your deliberations you nust not conmuni cate with or
provide any information to anyone by any neans about this case.
And this goes back to again what | said. You won't -- they
won't have their tel ephones, correct, Gil?

THE DEPUTY CLERK: No.

THE COURT: Al right. Now, if you have any questions
or nessages for ne, you nust wite them down on a pi ece of

paper, have the Foreperson sign them and then give themto the

jury officer who will be outside your door, and the officer
will give themto ne and | wll respond to themas soon as |
can. | may have to talk to the | awers about them so it nay

take a few minutes. One nore thing about nessages. Never in
your nessage to ne tell us how your vote stands. Don't tell us
that if you do have a nessage to ne.

Your verdict nust represent the considered judgnent of
each juror. In order for you as a juror to return a verdict,
each juror nust agree to the verdict. Again, it nust be

unani nous.
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A formal verdict has been prepared for you. It has a
series of questions, two questions for you to answer. You w ||
take this formto the jury room and when you've reached a
unani nous agreenent as to your verdict, you'll fill it in and
have your Foreperson date it and sign the form You'll then
return the formto the juror officer, and then you'll return to

t he courtroom and your Foreperson will give your verdict here
i n open court.

Unless | direct you otherw se, do not reveal your
answers until you are discharged. After you' ve reached a
verdi ct you are not required to talk with anyone about the case
unless | -- your not allowed to talk to anyone about the case
unl ess | order you to do so.

Once again, | want to rem nd you that nothing about ny
i nstructions and not hi ng about the formof verdict is intended
to suggest or convey in any way what | think the verdict should
be, and it is your sole and exclusive duty and responsibility
to determ ne that verdict.

The verdi ct sheet reads as follows and has two
guesti ons.

1. Do you find froma preponderance of the evidence
that there were defects in the Fruit N bbles such that those
defects substantially inpaired the value of all of the Fruit
Ni bbl es purchased by Beech-Nut and could not be cured by PI M

And then there's a box: Yes or no.
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And if you're answer is "No," then that conpl etes your
del i berations. |If your answer is "Yes," proceed to the second
guestion. And that is: Wat anounts of damages do you award
Beech- Nut ?

And there's a box to fill in the anount of damages.

Now, in terns of selecting a Foreperson, that's up to
you, however you do it. And that's the first order of duty
t hat you should take up when you begin your deli berations.
Agai n, a Foreperson has no nore power or no nore -- his vote or
her vote is no nore than everyone else. It's sinply, a
Foreperson is the person who is usually helpful in getting
t hi ngs organi zed and keepi ng things orderly and nmaking sure
everybody has a chance to express their point of view and keep
track of the proceedings. But they have no nore power or
authority other than what |'ve explained here. Ckay?

"Il see -- is there any need to see ne?

Ckay, counsel don't need to see ne.

Then, | adies and gentlenen, we'll get the docunents,
the evidence in to you in a few nonents and you can begin --

THE DEPUTY CLERK: [I'mjust waiting. The attendant.
John - -

THE COURT: Oh, we have to swear in the court
att endant .

(One Court O ficer is duly sworn.)

THE DEPUTY CLERK: Pl ease state your nane, spelling it
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1 for the record.

2 THE COURT OFFI CER:  John Honan, H o-n-a-n.

3 THE COURT: Ladies and gentlenen, you can now begin

4 your deliberations. You can now tal k about the case.

5 (At 10:54 a.m, the Jury |leaves the courtroomto

6 commence del i berations.)

7 THE COURT: | would ask you all to stick around. |

8 told Gail around 11:30 she'll go in and ask themif they would
9 | i ke lunch, and that gives thema half hour to see how they're
10 doing. But they may say yes or no. They may say they're going
11 to be -- who knows. W don't know what they're going to say
12 yet. So stick around, and if they do order lunch, then we'll
13 break for lunch. Ckay.

14 MR. WALLACH. Thank you, your Honor.

15 THE COURT: Ckay. W're in recess, thanks.

16 (A recess is taken while the Jury deliberates.)

17 THE DEPUTY CLERK: Please rise for the Jury.

18 (At 11:54 a.m, the proceedings resune - verdict to
19 be announced.)
20 THE COURT: Pl ease be seat ed.
21 We received information that the jury has reached a
22 verdict, so we'll bring them out.
23 Thanks.
24 THE DEPUTY CLERK: Please rise for the Jury.
25 (At 11:55 a.m, the Jury enters the courtroom)
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60

THE COURT: Al right, everyone, please be seated.
M. Foreman -- are you the Foreman?

THE FOREMAN:  Yes, sir.

THE COURT: Nunber 17

| understand the jury has reached a verdict. |Is that

THE FOREMAN: W have, your Honor.

THE COURT: Ckay. Al right.

You woul d pl ease rise, M. Forenan.

THE FOREMAN:  Yes, your Honor.

THE COURT: Wth respect to the verdict. As to

Nunmber 1: How do you find, fromthe preponderance of

t he evidence, that there were defects in the Fruit N bbles such

that those defects substantially inpaired the value of all the

Fruit Ni bbles purchased by Beech-Nut and coul d not be cured by

PIM Yes or no?

Nunber 2:

seat ed.

THE FOREMAN. Yes, your Honor.

THE COURT: Al right. And with respect to Question
What anount of damages do you award Beech- Nut ?

THE FOREMAN. We awar ded $2, 222, 000.

THE COURT: Al right. Thank you, sir. You can be

THE FOREMAN: Thank you.
THE COURT: Menbers of the jury, you've heard your

Forman read the verdict. Do you agree?

VWALTER J.

PERELLI, C. S. R, OFFICl AL COURT REPORTER, NEWARK, NJ



© 00 N oo o s~ wWw DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W PN -, O

Case 2:09-cv-01228-WJIM-MF Document 63 Filed 01/07/13 Page 61 of 65 PagelD: 1837 61

(Chorus if "yeses.")

THE COURT: Al right. Juror No. 2, do you agree?

JURCR NO. 2: Yes.

THE COURT: Nunber 3?

JUROR NO 3: | agree.

THE COURT: Nunber 47

(No verbal response fromJuror No. 4.)

THE COURT: Nunber 57

JUROR NO. 5: Agree.

THE COURT: Nunber 67?

JUROR NO. 6: Yes.

THE COURT: Nunber 77

JUROR NO. 7: Yes.

THE COURT: And Nunber 87

JURCR NO. 8: Yes.

THE COURT: Al right. Wll, thank you very nuch,
| adi es and gentl enen, for your service.

W're not always quite as on tine. W told you in the
begi nni ng on Monday that we would be done in a couple of days.
We can never predict for sure, but I'"'mglad we did for your
sake. But | want to thank you for your service. And it's
extrenely inportant. Wthout jurors willing to serve the
process can't go forward, so thank you very nuch.

| f you could just step into the jury roomfor a nonent

and then 1'll speak to you in a few m nutes. Thank you.
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THE DEPUTY CLERK: Please rise for the Jury.

(The Jury is excused and | eaves the courtroom

THE COURT: Al right. Counsel, is there anything
el se?

MR. DILLON. Yes, your Honor. The issue of
prejudgnent interest, which is an equitable question charged to
your di scretion.

THE COURT: You can be seat ed.

MR. DILLON: When we received the brief fromPIMs
counsel last week we realized there is a strong di sagreenent
about that issue, and in between doing the preparation work for
the trial this week |'ve had a chance to do a little research.
|"mgoing to say to your Honor that it's a fairly conpl ex
gquestion |I think raising sone interesting issues under Erie vs.
Tonkins. And what |'d ask your Honor is --

THE COURT: Do you want to submt a nenorandumon it?

MR DI LLON:  Yes.

THE COURT: |s that what you want to do, M. D llon?

MR. DILLON:. That's what | was trying to get it.

THE COURT: And you would |ike a chance --

MR WALLACH. | would like to say that this gets
submtted often at the end of the case after trial. And we'll
do it that way. |If it's acceptable to your Honor, as in the
past, counsel wll work on a schedule to do this expeditiously

so it's submtted to the Court.
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THE COURT: | would like it expeditiously so it's all
fresh still in our office so we can get this matter resol ved.

Today is the 12th. Can you have your neno in --

MR DILLON. | can have it in in a week. | nean, your
Honor, could | do it in the formof a letter brief?

THE COURT: Yes, by all neans.

MR. WALLACH. | don't have ny cal endar with ne, your

Honor. What | m ght request, the week after next is Yom Ki ppur
so |l knowl'mmssing a few days at that point. | assure your
Honor | will work out the schedul e very quickly.

THE COURT: Al right, all right, all right. 1'1l]

give it to you, there's no problem I1'll give it to you.
Whay don't you have your yours in -- is a week enough,
M. Dllon?

MR, DI LLON: Yes.

THE COURT: Are you sure? ay. And have yours in by
the 19th; and then you can have yours in by the Cctober 2nd or
3rd. |Is that okay?

MR. WALLACH. That should be, yes, your Honor. Thank
you.

THE COURT: That's fine.

Anything else? | think that's it then. Right?

MR DILLON:. That's it.

THE COURT: Thanks very nuch, counsel. You did a nice

job. Thank you, both of you.
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VWALTER J.

64

MR. WALLACH. Thank you.

(The trial

PERELLI,

i s concluded at 12 o' clock.)

ooQoo
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