
  

vii 

 

Table of Contents 

————— 

PREFACE ............................................................................................ iii 

Introduction. International Business Transactions: 

Challenges and Solutions ..................................................... 1 
The Special Challenges for International Business 

Transactions................................................................................ 1 
Uniform International Law: Multilateral Treaties .......................... 2 
Uniform Customs and Practices ......................................................10 
Standard Transaction Structures....................................................12 

Chapter 1. Structuring the International Sales 

Transaction............................................................................ 15 
§ 1.1 Background .......................................................................15 
§ 1.2 The Documents Against Payment (D/P) Transaction ....17 
§ 1.3 D/P Transaction___Requirement of a Contractual 

Agreement .........................................................................17 
§ 1.4 D/P Transaction___Seller’s Shipment Obligations .........18 
§ 1.5 D/P Transaction___Traditional Role of a Negotiable 

Bill of Lading .....................................................................20 
§ 1.6 D/P Transaction___Role of Banks as Collection 

Agents ................................................................................21 
§ 1.7 D/P Transaction___Buyer’s Payment Obligation ...........25 
§ 1.8 D/P Transaction___Transaction Diagram .......................26 
§ 1.9 D/P Transaction___Risk Allocation .................................27 
§ 1.10 The Documentary Sale Transaction with a Confirmed 

Letter of Credit (L/C) ........................................................29 
§ 1.11 L/C Transaction___Requirement of a Contractual 

Agreement .........................................................................31 
§ 1.12 L/C Transaction___The Letter of Credit Contract ..........32 
§ 1.13 L/C Transaction___The Bill of Lading Contract .............34 
§ 1.14 L/C Transaction___Issuance Process for a Confirmed 

Letter of Credit .................................................................36 
§ 1.15 L/C Transaction___Seller’s Presentation of Documents 

to Obtain Payment ............................................................38 
§ 1.16 L/C Transaction___Buyer’s Reimbursement 

Obligation ..........................................................................41 
§ 1.17 L/C Transaction___Transaction Diagram .......................42 
§ 1.18 L/C Transaction___Risk Allocation .................................43 
§ 1.19 Other Payment Structures___In General .......................45 
§ 1.20 Other Structures___Sale on Open Account (O/A) ...........46 
§ 1.21 Other Structures___Cash in Advance (CIA) ...................48 



viii TABLE OF CONTENTS  

 

  

Chapter 2. International Sales Law: The UN Sales 

Convention ............................................................................ 51 
§ 2.1 Background: Domestic Choice of Law Rules ...................52 
§ 2.2 Introduction to the CISG ..................................................58 
§ 2.3 The Legal Status of the CISG ..........................................59 
§ 2.4 The CISG’s Sphere of Application___In General ............60 
§ 2.5 Sphere of Application___Party Autonomy and Choice 

of Law Clauses ..................................................................68 
§ 2.6 Sphere of Application___Software, “Hybrid,” and Other 

Mixed Sales Transactions ................................................72 
§ 2.7 Sphere of Application___Transactions Expressly 

Excluded from the CISG...................................................77 
§ 2.8 Sphere of Application___Issues Expressly Excluded 

from the CISG ...................................................................81 
§ 2.9 The General Provisions of the CISG................................88 
§ 2.10 General Provisions___Interpretation of the CISG..........89 
§ 2.11 General Provisions___Interpretation of Party Intent 

and Usages ........................................................................92 
§ 2.12 General Provisions___Form Requirements .....................95 
§ 2.13 Contract Formation___In General ...................................97 
§ 2.14 Formation___Offer: The Substantive Requirements ......98 
§ 2.15 Formation___Offer: Revocation and Related Process 

Issues ...............................................................................103 
§ 2.16 Formation___Acceptance: In General............................106 
§ 2.17 Formation___Acceptance and the Battle of the 

Forms ...............................................................................110 
§ 2.18 The Substantive Rights and Obligations of the 

Parties___In General ......................................................119 
§ 2.19 The Seller’s Performance Obligations ...........................120 
§ 2.20 Seller’s Performance Obligations___Delivery of the 

Goods ...............................................................................121 
§ 2.21 Seller’s Performance Obligations___Quality of the 

Goods ...............................................................................125 
§ 2.22 Seller’s Performance Obligations___The Seller’s 

Rights to Cure .................................................................131 
§ 2.23 Seller’s Performance Obligations___Property 

Issues ...............................................................................134 
§ 2.24 The Buyer’s Performance Obligations ...........................137 
§ 2.25 Buyer’s Performance Obligations___Payment of the 

Price .................................................................................138 
§ 2.26 Buyer’s Performance Obligations___Acceptance of 

Delivery ...........................................................................140 
§ 2.27 Buyer’s Performance Obligations___Inspection and 

Notice of Defects .............................................................141 
§ 2.28 Risk of Loss .....................................................................144 



 TABLE OF CONTENTS ix 

 

  

§ 2.29 Exemption from Liability for Non-Performance ...........148 
§ 2.30 Breach and Remedies___In General ..............................153 
§ 2.31 Breach and Remedies___Right to Suspend 

Performance ....................................................................155 
§ 2.32 Breach and Remedies___Contract Avoidance and 

Fundamental Breach ......................................................159 
§ 2.33 Breach and Remedies___Anticipatory Breach ..............164 
§ 2.34 Breach and Remedies___Installment Contracts ...........165 
§ 2.35 Buyer’s Remedies for Breach by Seller .........................166 
§ 2.36 Buyer’s Remedies___Avoidance of the Contract ...........167 
§ 2.37 Buyer’s Remedies___Non-Judicial Reduction in 

Price .................................................................................174 
§ 2.38 Buyer’s Remedies___Specific Performance ...................176 
§ 2.39 Buyer’s Remedies___Action for Damages .....................178 
§ 2.40 Seller’s Remedies for Breach by Buyer .........................183 
§ 2.41 Seller’s Remedies___Avoidance of the Contract ...........183 
§ 2.42 Seller’s Remedies___Specific Performance: Action for 

the Price ...........................................................................187 
§ 2.43 Seller’s Remedies___Action for Damages ......................189 
§ 2.44 The Limitation Convention ............................................191 
§ 2.45 The UNIDROIT Principles of International 

Commercial Contracts ....................................................195 

Chapter 3. Commercial Terms ................................................ 199 
§ 3.1 Introduction.....................................................................199 
§ 3.2 The Purpose of Commercial Terms ...............................201 
§ 3.3 The Incoterms Rules as Trade Usages ..........................202 
§ 3.4 The 2020 Revision of Incoterms .....................................204 
§ 3.5 The Format of Incoterms ................................................204 
§ 3.6 The Categories of the Incoterms Rules .........................206 
§ 3.7 Rules for Sea and Inland Waterway Transport ............207 
§ 3.8 Water Transport___The Free on Board (FOB) 

Term ................................................................................208 
§ 3.9 Water Transport___The Free Alongside Ship (FAS) 

Term ................................................................................212 
§ 3.10 Water Transport___The Cost, Insurance and Freight 

(CIF) Term.......................................................................214 
§ 3.11 Water Transport___The Cost and Freight (CFR) 

Term ................................................................................220 
§ 3.12 Rules for Any Mode or Modes of Transport ..................221 
§ 3.13 Any Mode___The Ex Works (EXW) Term .....................222 
§ 3.14 Any Mode___The Free Carrier (FCA) Term..................223 
§ 3.15 Any Mode___The Carriage Paid To (CPT) Term ..........225 
§ 3.16 Any Mode___The Carriage and Insurance Paid To 

(CIP) Term.......................................................................227 



x TABLE OF CONTENTS  

 

  

§ 3.17 Any Mode___The Delivered at Place (DAP) Term ........229 
§ 3.18 Any Mode___The Delivered at Place Unloaded (DPU) 

Term ................................................................................230 
§ 3.19 Any Mode___The Delivered Duty Paid (DDP) Term ....231 

Chapter 4. International Carriage of Goods and Bills of 

Lading ................................................................................... 235 
§ 4.1 Introduction: The International Carriage of Goods ......235 
§ 4.2 The Essential Role of International Bills of Lading .....236 
§ 4.3 International Law Governing Bills of Lading ...............238 
§ 4.4 Overview of United States Law .....................................241 
§ 4.5 U.S. Law___The Harter Act ...........................................243 
§ 4.6 U.S. Law___The Carriage of Goods by Sea Act ............243 
§ 4.7 U.S. Law___The Federal Bills of Lading Act ................248 
§ 4.8 Forms and Types of Bills of Lading ...............................249 
§ 4.9 Forms___Negotiable Bills of Lading ..............................250 
§ 4.10 Forms___Nonnegotiable Bills of Lading .......................254 
§ 4.11 Forms___NVOCCs and Multimodal Bills of Lading .....257 
§ 4.12 Liabilities and Risks .......................................................260 
§ 4.13 Liability___Misdelivery ..................................................261 
§ 4.14 Liability___Misdescription .............................................268 
§ 4.15 Liability___Forged and Fraudulent Bills of Lading .....273 
§ 4.16 Electronic Bills of Lading ...............................................275 

Chapter 5. Sales Agent and Distributorship 

Agreements .......................................................................... 285 
§ 5.1 Introduction: From Direct Sales to Agents or 

Distributors .....................................................................285 
§ 5.2 The Basic Distinction Between a Sales Agent and a 

Distributor .......................................................................287 
§ 5.3 The Central Role of and Limits on Contractual 

Agreements .....................................................................289 
§ 5.4 Defining the Relationship: The Choice of Agent or 

Distributor .......................................................................292 
§ 5.5 Drafting the Independent Foreign Agent Contract ......295 
§ 5.6 Drafting the Independent Foreign Distributor 

Contract ...........................................................................299 
§ 5.7 Laws Protecting Sales Agents ........................................305 
§ 5.8 Laws Protecting Agents___Definitions and Scope ........306 
§ 5.9 Laws Protecting Agents___Basic Obligations ...............307 
§ 5.10 Laws Protecting Agents___Compensation/ 

Commissions ...................................................................308 
§ 5.11 Laws Protecting Agents___Notice of Termination .......310 
§ 5.12 Laws Protecting Agents___Compensation upon 

Termination.....................................................................312 



 TABLE OF CONTENTS xi 

 

  

§ 5.13 Law Protecting Agents___Post-Termination Rights of 

Competition .....................................................................314 

Chapter 6. Financing International Transactions ............ 317 
§ 6.1 Trade Finance___In General ..........................................317 
§ 6.2 Trade Finance___Specific Financing Arrangements ....319 
§ 6.3 Trade Finance___Supply Chain Financing (SCF) and 

FinTech ............................................................................325 
§ 6.4 Trade Financing Through International Letters of 

Credit ...............................................................................327 
§ 6.5 The Law Governing Letters of Credit___In General ....328 
§ 6.6 Governing Law___The Special Significance of the 

Uniform Customs and Practices for Documentary 

Credits (UCP) ..................................................................330 
§ 6.7 The Fundamental Legal Principles of Letter of Credit 

Law ..................................................................................333 
§ 6.8 Basic Principles___The Independence Principle ..........334 
§ 6.9 Basic Principles___The Strict Compliance Principle ...336 
§ 6.10 The Basic Obligations of Banks___In General .............340 
§ 6.11 Bank Obligations___Obligations upon Presentation 

of Documents ...................................................................342 
§ 6.12 Bank Obligations___Obligation to Examine the 

Documents for Discrepancies .........................................342 
§ 6.13 Bank Obligations___Obligation to Give Timely 

Notification of Discrepancies .........................................346 
§ 6.14 The Special Role of the Transport Document in 

Letter of Credit Transactions .........................................350 
§ 6.15 Wrongful Dishonor of a Credit .......................................352 
§ 6.16 Wrongful Honor of a Credit ............................................355 
§ 6.17 Other Letter of Credit Concepts and Terminology .......357 
§ 6.18 Letters of Credit and Electronic Commerce___In 

General ............................................................................360 
§ 6.19 Electronic Commerce___The SWIFT Bank 

Communication System..................................................361 
§ 6.20 Electronic Commerce___Efforts Toward Electronic 

Letters of Credit and FinTech........................................364 

Chapter 7. Financing International Business Projects .... 369 
§ 7.1 Introduction.....................................................................369 
§ 7.2 Standby Letters of Credit ...............................................370 
§ 7.3 Standby Credits___The Transaction Pattern ...............371 
§ 7.4 Standby Credits___Differences with a Commercial 

Letter of Credit ...............................................................373 
§ 7.5 Standby Credits___Overview of the Legal 

Landscape ........................................................................375 



xii TABLE OF CONTENTS  

 

  

§ 7.6 The Fundamental Legal Principles Governing 

Standby Letters of Credit ...............................................376 
§ 7.7 The Rules Governing Standby Letters of Credit___In 

General ............................................................................378 
§ 7.8 Rules___Uniform Commercial Code Article 5 ................378 
§ 7.9 Rules___The Uniform Customs and Practices for 

Documentary Credits (UCP) ..........................................379 
§ 7.10 Rules___The International Standby Practices 

(ISP 98) ............................................................................381 
§ 7.11 Rules___The United Nations Convention on Stand-By 

Letters of Credit ..............................................................386 
§ 7.12 The Fraud Defense___In General ..................................390 
§ 7.13 The Fraud Defense___Under the UCC ..........................392 
§ 7.14 The Fraud Defense___Under the UN Convention ........398 
§ 7.15 The Cape Town Convention on Security Interests in 

Mobile Assets___Background .........................................400 
§ 7.16 Cape Town Convention___Goals and Status ................401 
§ 7.17 Cape Town Convention___Sphere of Application .........402 
§ 7.18 Cape Town Convention___Creation and 

“Perfection” ......................................................................404 
§ 7.19 Cape Town Convention___Priorities and 

Enforcement ....................................................................407 

Chapter 8. International Electronic Commerce and Data 

Privacy .................................................................................. 411 
§ 8.1 Introduction.....................................................................411 
§ 8.2 Forms of Electronic Commerce in the Modern 

World ...............................................................................415 
§ 8.3 Legislative Measures Enabling eCommerce___In 

General ............................................................................418 
§ 8.4 The UNCITRAL Model Law on Electronic 

Commerce ........................................................................418 
§ 8.5 UNCITRAL Model Law___Equality of Treatment .......419 
§ 8.6 UNCITRAL Model Law___Contract Formation ...........421 
§ 8.7 United Nations Convention on Electronic 

Commerce ........................................................................423 
§ 8.8 Enabling Legislation in the United States___In 

General ............................................................................425 
§ 8.9 Legislation___The Federal E-SIGN Act ........................425 
§ 8.10 Legislation___State Laws, Especially UETA ................427 
§ 8.11 The European Union___Electronic Commerce in 

General ............................................................................434 
§ 8.12 EU___Legislation Enabling eCommerce .......................436 
§ 8.13 Data Privacy in the Internet Age ..................................440 



 TABLE OF CONTENTS xiii 

 

  

§ 8.14 Data Privacy___The EU’s General Data Protection 

Regulation (GDPR) .........................................................440 
§ 8.15 Data Privacy___The Failed EU-U.S. Privacy Shield 

Framework ......................................................................445 
§ 8.16 Data Privacy___Enforcement of the GDPR ..................447 

Chapter 9. Introduction to International Trade Law ....... 451 
§ 9.1 The World Trade Organization and Free Trade 

Agreements .....................................................................451 
§ 9.2 Tariffs Under the Harmonized Tariff Schedule ............454 
§ 9.3 Enhanced Tariffs ............................................................457 
§ 9.4 Nontariff Trade Barriers ................................................460 
§ 9.5 The WTO Dispute Resolution Process ...........................462 
§ 9.6 Regulation of Exports .....................................................463 

Chapter 10. The Foreign Corrupt Practices Act and the 

OECD Anti-Bribery Convention ..................................... 467 
§ 10.1 Background and Introduction ........................................468 
§ 10.2 The FCPA’s Anti-Bribery Provisions: Elements of the 

Substantive Offense ........................................................470 
§ 10.3 Elements___Covered Entities ........................................470 
§ 10.4 Elements___Nexus to Interstate Commerce .................473 
§ 10.5 Elements___“Corruptly” and Intent ..............................473 
§ 10.6 Elements___Prohibited Acts ..........................................475 
§ 10.7 Elements___Foreign Official ..........................................476 
§ 10.8 Elements___Purpose to Influence or Secure Improper 

Advantage .......................................................................479 
§ 10.9 Elements___Business Goal ............................................480 
§ 10.10 Exception and Affirmative Defenses .............................481 
§ 10.11 Exception___Facilitating or Expediting Payments ......481 
§ 10.12 Defenses___Permitted Under Written Laws ................482 
§ 10.13 Defenses___Reasonable and Bona Fide 

Expenditures ...................................................................482 
§ 10.14 Defenses___True Extortion ............................................483 
§ 10.15 The FCPA’s Accounting Provisions___In General ........484 
§ 10.16 Accounting___The Books and Records Provision .........484 
§ 10.17 Accounting___The Internal Controls Provision ............485 
§ 10.18 Accounting___Violations: “Willfully” and 

“Knowingly” .....................................................................487 
§ 10.19 Enforcement of the FCPA___Penalties in General .......488 
§ 10.20 Penalties___Corrupt Payment Violations .....................488 
§ 10.21 Penalties___Accounting Violations ................................490 
§ 10.22 DOJ Opinion Release Procedure ....................................491 
§ 10.23 Indirect Governmental Enforcement .............................492 
§ 10.24 No Private Right of Action Under the FCPA ................493 



xiv TABLE OF CONTENTS  

 

  

§ 10.25 Indirect Private Enforcement of the FCPA___ 

Whistleblower Claims .....................................................493 
§ 10.26 Private Enforcement___Employee Suits for Wrongful 

Discharge .........................................................................494 
§ 10.27 Private Enforcement___Competitor Claims Based on 

RICO ................................................................................494 
§ 10.28 The OECD Anti-Bribery Convention .............................496 
§ 10.29 Other International Efforts to Combat Corruption ......501 

Chapter 11. Franchising and Trademark Licensing ......... 503 
§ 11.1 Franchising Abroad ........................................................503 
§ 11.2 Trademark Protection ....................................................504 
§ 11.3 Quality Controls in Franchising ....................................506 
§ 11.4 Protection of Franchise Trade Secrets ..........................507 
§ 11.5 Franchise Agreements, U.S. Franchising .....................507 
§ 11.6 Regulation of International Franchising ......................510 
§ 11.7 The Paris Convention as Applied to Trademarks.........512 
§ 11.8 The Nice Agreement on Trademark Classification ......513 
§ 11.9 International Trademark Registration Treaties ..........514 
§ 11.10 Protecting Copyrights .....................................................514 
§ 11.11 International Copyright Protection ...............................516 
§ 11.12 EU Franchising Law, the Pronuptia Case ....................517 
§ 11.13 EU Franchising Regulations 4087/88, 2790/1999 and 

330/10 ..............................................................................519 

Chapter 12. Patent and Knowhow Licensing, 

Technology Transfers ....................................................... 521 
§ 12.1 Patents and Knowhow ....................................................521 
§ 12.2 Protecting Patents ..........................................................522 
§ 12.3 International Acquisition of Patents .............................524 
§ 12.4 Protecting Knowhow and Trade Secrets .......................526 
§ 12.5 International Patent and Knowhow Licensing .............527 
§ 12.6 Technology Transfer Agreements ..................................530 
§ 12.7 Developing World Regulation of Technology 

Transfers (TT) .................................................................532 
§ 12.8 Technology Transfer Agreements as Part of Foreign 

Direct Investment ...........................................................534 
§ 12.9 The Impact of U.S. Antitrust Law on Technology 

Transfers .........................................................................535 
§ 12.10 Intellectual Property Rights as European Trade 

Barriers ...........................................................................536 
§ 12.11 European Patents ...........................................................539 
§ 12.12 EU Patent Licensing Agreements, Technology 

Transfer Regulations ......................................................540 
§ 12.13 EU Knowhow Licensing Agreements ............................545 
§ 12.14 EU Transfer of Technology Regulation 316/2014 .........546 



 TABLE OF CONTENTS xv 

 

  

§ 12.15 PRC Intellectual Property Law......................................547 
§ 12.16 Technology Transfers to the PRC ..................................549 
§ 12.17 Made in China 2025 ........................................................553 

Chapter 13. Counterfeit and IP Infringing Imports—U.S. 

Section 337 Proceedings ................................................... 557 
§ 13.1 Trade in Counterfeit Goods ............................................557 
§ 13.2 Counterfeit Goods, U.S. Remedies .................................558 
§ 13.3 U.S. Customs Service Remedies and Seizures ..............559 
§ 13.4 Infringement Actions in U.S. Courts .............................562 
§ 13.5 U.S. Criminal Prosecutions ............................................563 
§ 13.6 International Solutions to Counterfeiting.....................564 
§ 13.7 U.S. Section 337 Proceedings .........................................565 
§ 13.8 Section 337 Proceedings___Complaint and 

Response ..........................................................................567 
§ 13.9 Section 337 Proceedings___Temporary Relief ..............569 
§ 13.10 Section 337 Proceedings___Administrative Process .....570 
§ 13.11 Section 337 Proceedings___Sanctions ...........................571 
§ 13.12 Section 337 Proceedings___Settlements .......................571 
§ 13.13 Section 337 Proceedings___ITC Public Interest 

Review .............................................................................572 
§ 13.14 Section 337 Proceedings___ITC General Exclusion 

and Cease and Desist Orders .........................................573 
§ 13.15 Section 337 Proceedings___Presidential Veto ..............574 
§ 13.16 Section 337 Proceedings___ITC Opinion Letters..........575 
§ 13.17 Section 337 Proceedings___Exclusion of Patent 

Infringing Imports ..........................................................575 

Chapter 14. Introduction to Foreign Direct 

Investment ........................................................................... 579 
§ 14.1 Why Invest Abroad?........................................................579 
§ 14.2 The Law Governing Foreign Investment ......................580 
§ 14.3 Host Country Restrictions on Foreign 

Investment___Restrictions on Entry .............................583 
§ 14.4 Host Country Restrictions on Foreign 

Investment___Restrictions During Operations and on 

Withdrawal......................................................................587 
§ 14.5 Structuring the Foreign Investment .............................588 
§ 14.6 Financing the Foreign Investment: Project 

Financing .........................................................................589 
§ 14.7 International Financial Institutions .............................595 
§ 14.8 Currency Issues ..............................................................596 
§ 14.9 Taxation of Foreign Investment ....................................599 
§ 14.10 Transfer Pricing ..............................................................600 
§ 14.11 Human Rights and Environmental Litigation 

Involving Foreign Investment........................................601 



xvi TABLE OF CONTENTS  

 

  

Chapter 15. Cross-Border Mergers and Acquisitions ....... 607 
§ 15.1 Introduction.....................................................................607 
§ 15.2 National Security and National Economic 

Considerations ................................................................607 
§ 15.3 U.S. Regulation of Foreign Investment— 

Background .....................................................................609 
§ 15.4 U.S. Regulation of Foreign Investment Under 

FIRRMA ..........................................................................611 
§ 15.5 Antitrust Issues in Mergers and Acquisitions ..............614 
§ 15.6 Mergers and Acquisitions Under U.S. Antitrust 

Law ..................................................................................615 
§ 15.7 Mergers and Acquisitions Under EU Competition 

Law ..................................................................................616 
§ 15.8 Privatization....................................................................622 

Chapter 16. Treaties and Agreements Protecting 

Foreign Investment ........................................................... 627 
§ 16.1 Bilateral Investment Treaties (BITs) ............................627 
§ 16.2 The Convention on the Settlement of Investment 

Disputes Between States and Nationals of Other 

States (ICSID Convention) .............................................632 
§ 16.3 The Investment Protections of the United States- 

Mexico-Canada Agreement (USMCA) ...........................633 
§ 16.4 Investment Protections in Other Free Trade 

Agreements .....................................................................637 
§ 16.5 The WTO Agreement on Trade Related-Investment 

Measures (TRIMs) ..........................................................638 
§ 16.6 The Multilateral Agreement on Investment (MAI) ......639 

Chapter 17. Expropriation of an Investment ...................... 641 
§ 17.1 Introduction.....................................................................641 
§ 17.2 What Law Applies and What Is That Law? ..................642 
§ 17.3 Applying the Domestic Law of the Taking Country .....643 
§ 17.4 Applying International Law ...........................................644 
§ 17.5 Public Purpose Under International Law .....................645 
§ 17.6 Retaliation and Discrimination Under International 

Law ..................................................................................646 
§ 17.7 The Requirement of Compensation ...............................646 
§ 17.8 Restitution as a Substitute for Compensation ..............650 
§ 17.9 Limits on the Scope of International Law Protection 

for Investment .................................................................650 
§ 17.10 Exhaustion of Local Remedies .......................................651 
§ 17.11 Assistance of the Home Government and the “Calvo 

Clause” .............................................................................652 
§ 17.12 Lump-Sum Agreements and Claims Commissions ......653 



 TABLE OF CONTENTS xvii 

 

  

§ 17.13 Private Remedies Through Litigation and 

Arbitration.......................................................................656 

Chapter 18. DFC and MIGA Investment Insurance .......... 659 
§ 18.1 Introduction.....................................................................659 
§ 18.2 The U.S. International Development Finance 

Corporation (DFC) ..........................................................660 
§ 18.3 DFC___Investor Eligibility ............................................661 
§ 18.4 DFC___Types of Insurance ............................................661 
§ 18.5 DFC___Eligible Investments .........................................662 
§ 18.6 DFC___Claims and Dispute Settlement .......................663 
§ 18.7 The Multilateral Investment Guarantee Agency 

(MIGA) .............................................................................664 
§ 18.8 MIGA___Insurance Programs ........................................665 
§ 18.9 MIGA___Eligible Investments .......................................666 
§ 18.10 MIGA___Scope of Coverage ............................................667 
§ 18.11 MIGA___Claims ..............................................................668 

Chapter 19. International Business Litigation ................... 669 
§ 19.1 Introduction.....................................................................669 
§ 19.2 Personal Jurisdiction ......................................................670 
§ 19.3 Subject Matter Jurisdiction ...........................................674 
§ 19.4 Service of Process ............................................................674 
§ 19.5 Choice of Forum ..............................................................677 
§ 19.6 Forum Non Conveniens ..................................................680 
§ 19.7 Parallel Proceedings .......................................................683 
§ 19.8 Choice of Law and Extraterritorial Law .......................685 
§ 19.9 Proving Foreign Law ......................................................689 
§ 19.10 Depositions and Document Discovery Abroad ..............690 
§ 19.11 Recognition and Enforcement of Foreign 

Judgments .......................................................................693 

Chapter 20. Litigation Involving Foreign Sovereigns ...... 699 
§ 20.1 Foreign Sovereign Immunity and the Act of State 

Doctrine ...........................................................................699 
§ 20.2 History and Rationale of Foreign Sovereign 

Immunity .........................................................................700 
§ 20.3 Basic Structure of the FSIA ...........................................702 
§ 20.4 What Entities Are Covered by the FSIA? .....................703 
§ 20.5 Exceptions to Foreign Sovereign Immunity___ 

Waiver .............................................................................705 
§ 20.6 Exceptions to Foreign Sovereign Immunity___ 

Commercial Activity .......................................................705 
§ 20.7 Exceptions to Foreign Sovereign Immunity___ 

Takings in Violation of International Law....................708 
§ 20.8 Other FSIA Exceptions...................................................709 



xviii TABLE OF CONTENTS  

 

  

§ 20.9 Immunity Against Execution .........................................709 
§ 20.10 Immunities of Individuals ..............................................709 
§ 20.11 The Act of State Doctrine ...............................................710 
§ 20.12 History of the Act of State Doctrine ..............................711 
§ 20.13 Elements of the Act of State Doctrine ...........................712 
§ 20.14 The Act of State Doctrine and Separation of Powers ...713 
§ 20.15 Exceptions to the Act of State Doctrine.........................715 

Chapter 21. International Commercial Arbitration .......... 719 
§ 21.1 Introduction to Alternative Dispute Resolution ...........719 
§ 21.2 Why Arbitrate? ................................................................721 
§ 21.3 Ad Hoc and Institutional Arbitration ............................724 
§ 21.4 Choosing Arbitration Rules: UNCITRAL Rules and 

Alternatives .....................................................................724 
§ 21.5 Institutional Arbitration: International Chamber of 

Commerce, London Court of International 

Arbitration, and Others ..................................................727 
§ 21.6 Treaties and Laws Affecting International 

Arbitration.......................................................................728 
§ 21.7 Enforcing Arbitration Agreements ................................729 
§ 21.8 Enforcing and Challenging Arbitral Awards ................733 
§ 21.9 Enforcing Arbitral Awards Under the New York 

Convention ......................................................................734 
§ 21.10 Enforcing Arbitration Awards Under U.S. Law ...........735 
§ 21.11 Investor-State Arbitration .............................................738 
§ 21.12 The International Center for the Settlement of 

Investment Disputes (ICSID) ........................................739 
§ 21.13 Enforcing Arbitration Awards Against Foreign 

Sovereigns .......................................................................741 

TABLE OF CASES ..............................................................................743 

INDEX ...............................................................................................757 

 




