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Supreme Court of the United States, Decided June 24, 2022 

142 S.Ct. 2228 
 

 
 
Justice ALITO delivered the opinion of the Court. 
 

*  *  * 
 
I 

[Background] 
 

The law at issue in this case, Mississippi’s 
Gestational Age Act [], contains this central 
provision: “Except in a medical emergency or in 
the case of a severe fetal abnormality, a person 
shall not intentionally or knowingly perform ... or 
induce an abortion of an unborn human being if 
the probable gestational age of the unborn human 
being has been determined to be greater than 
fifteen (15) weeks.” § [] 
  

*  *  * 
  
Respondents are an abortion clinic, Jackson 
Women’s Health Organization, and one of its 
doctors. On the day the Gestational Age Act was 
enacted, respondents filed suit in Federal District 
Court . . . alleging that the Act violated this 
Court’s precedents establishing a constitutional 
right to abortion. The District Court granted 
summary judgment in favor of respondents and 
permanently enjoined enforcement of the Act, 
reasoning that “viability marks the earliest point 
at which the State’s interest in fetal life is 
constitutionally adequate to justify a legislative 
ban on nontherapeutic abortions” and that 15 
weeks’ gestational age is “prior to viability.” [] The 
Fifth Circuit affirmed. [] 
  
We granted certiorari to resolve the question 
whether “all pre-viability prohibitions on elective 
abortions are unconstitutional[.]” . . . . 

 
II 

[Constitutional Analysis] 
 

We begin by considering the critical question 
whether the Constitution, properly understood, 
confers a right to obtain an abortion. . . .  [W]e 
address that question in three steps. First, we 
explain the standard that our cases have used in 
determining whether the Fourteenth 
Amendment’s reference to “liberty” protects a 
particular right. Second, we examine whether the 
right at issue in this case is rooted in our Nation’s 
history and tradition and whether it is an 
essential component of what we have described as 
“ordered liberty.” Finally, we consider whether a 
right to obtain an abortion is part of a broader 
entrenched right that is supported by other 
precedents. 
 

A 
 

1 
 

. . . . The Constitution makes no express reference 
to a right to obtain an abortion, and therefore 
those who claim that it protects such a right must 
show that the right is somehow implicit in the 
constitutional text. 
  
Roe, however, was remarkably loose in its 
treatment of the constitutional text. It held that 
the abortion right, which is not mentioned in the 
Constitution, is part of a right to privacy, which is 
also not mentioned. [] And that privacy right, Roe 
observed, had been found to spring from no fewer 
than five different constitutional provisions—the 
First, Fourth, Fifth, Ninth, and Fourteenth 
Amendments. [] 
  
. . . . Roe expressed the “feel[ing]” that the 
Fourteenth Amendment was the provision that 
did the work, but its message seemed to be that 
the abortion right could be found somewhere in 
the Constitution and that specifying its exact 
location was not of paramount importance. The 
Casey Court did not defend this unfocused 
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analysis and instead grounded its decision solely 
on the theory that the right to obtain an abortion 
is part of the “liberty” protected by the Fourteenth 
Amendment’s Due Process Clause. 
  
We discuss this theory in depth below, but before 
doing so, we briefly address one additional 
constitutional provision that some of respondents’ 
amici have now offered as yet another potential 
home for the abortion right: the Fourteenth 
Amendment’s Equal Protection Clause. See Brief 
for United States as Amicus Curiae 24 (Brief for 
United States); see also Brief for Equal Protection 
Constitutional Law Scholars as Amici Curiae. 
Neither Roe nor Casey saw fit to invoke this 
theory, and it is squarely foreclosed by our 
precedents, which establish that a State’s 
regulation of abortion is not a sex-based 
classification and is thus not subject to the 
“heightened scrutiny” that applies to such 
classifications. The regulation of a medical 
procedure that only one sex can undergo does not 
trigger heightened constitutional scrutiny unless 
the regulation is a “mere pretex[t] designed to 
effect an invidious discrimination against 
members of one sex or the other.” Geduldig v. 
Aiello, 417 U.S. 484, 496, n. 20, 94 S.Ct. 2485, 41 
L.Ed.2d 256 (1974). And as the Court has stated, 
the “goal of preventing abortion” does not 
constitute “invidiously discriminatory animus” 
against women. . . .   
  
With this new theory addressed, we turn to 
Casey’s bold assertion that the abortion right is an 
aspect of the “liberty” protected by the Due 
Process Clause of the Fourteenth Amendment. [ ] 

 
2 
 

The underlying theory on which this argument 
rests—that the Fourteenth Amendment’s Due 
Process Clause provides substantive, as well as 
procedural, protection for “liberty”—has long been 
controversial. But our decisions have held that the 
Due Process Clause protects two categories of 
substantive rights. 
  
. . . . The second category—which is the one in 
question here—comprises a select list of 
fundamental rights that are not mentioned 
anywhere in the Constitution. 
  
In deciding whether a right falls into either of 
these categories, the Court has long asked 
whether the right is “deeply rooted in [our] history 
and tradition” and whether it is essential to our 

Nation’s “scheme of ordered liberty.” . . . . And in 
conducting this inquiry, we have engaged in a 
careful analysis of the history of the right at issue. 
 

* * * 
 

Historical inquiries of this nature are essential 
whenever we are asked to recognize a new 
component of the “liberty” protected by the Due 
Process Clause because the term “liberty” along 
provides little guidance. “Liberty is a capacious 
term. . . . 
 
In interpreting what is meant by the Fourteenth 
Amendment’s reference to “liberty,” we must 
guard against the natural human tendency to 
confuse what that Amendment protects with our 
own ardent views about the liberty that 
Americans should enjoy. That is why the Court 
has long been “reluctant” to recognize rights that 
are not mentioned in the Constitution. [ ] 
“Substantive due process has at times been a 
treacherous field for this Court,” [ ], and it has 
sometimes led the Court to usurp authority that 
the Constitution entrusts to the people’s elected 
representatives.  As the Court cautioned in 
Glucksberg, “[w]e must . . . exercise the utmost 
care whenever we are asked to break new ground 
in this field, lest the liberty protected by the Due 
Process Clause be subtly transformed into the 
policy preferences of the Members of this Court.” 
[]  
. . . . The Court must not fall prey to such an 
unprincipled approach. Instead, guided by the 
history and tradition that map the essential 
components of our Nation’s concept of ordered 
liberty, we must ask what the Fourteenth 
Amendment means by the term “liberty.” [T]he 
clear answer is that the Fourteenth Amendment 
does not protect the right to an abortion. 
 

B 
 

1 
 

Until the latter part of the 20th century, there 
was no support in American law for a 
constitutional right to obtain an abortion. No state 
constitutional provision had recognized such a 
right. Until a few years before Roe was handed 
down, no federal or state court had recognized 
such a right. Nor had any scholarly treatise of 
which we are aware. And although law review 
articles are not reticent about advocating new 
rights, the earliest article proposing a 
constitutional right to abortion that has come to 
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our attention was published only a few years 
before Roe.  
  
Not only was there no support for such a 
constitutional right until shortly before Roe, but 
abortion had long been a crime in every single 
State. At common law, abortion was criminal in at 
least some stages of pregnancy and was regarded 
as unlawful and could have very serious 
consequences at all stages. American law followed 
the common law until a wave of statutory 
restrictions in the 1800s expanded criminal 
liability for abortions. By the time of the adoption 
of the Fourteenth Amendment, three-quarters of 
the States had made abortion a crime at any stage 
of pregnancy, and the remaining States would 
soon follow. 
  
Roe either ignored or misstated this history, and 
Casey declined to reconsider Roe’s faulty historical 
analysis. It is therefore important to set the 
record straight. 
  

*  *  * 
 

[A much more detailed description of this history 
is provided in Sections 2 a-c and an appendix, 
which have been omitted from this excerpt]  

 
d 
 

The inescapable conclusion is that a right to 
abortion is not deeply rooted in the Nation’s 
history and traditions. On the contrary, an 
unbroken tradition of prohibiting abortion on pain 
of criminal punishment persisted from the earliest 
days of the common law until 1973. . . .  
 

C 
 

1 
Instead of seriously pressing the argument that 
the abortion right itself has deep roots, supporters 
of Roe and Casey contend that the abortion right 
is an integral part of a broader entrenched right. 
Roe termed this a right to privacy, [] and Casey 
described it as the freedom to make “intimate and 
personal choices” that are “central to personal 
dignity and autonomy[.]” Casey elaborated: “At 
the heart of liberty is the right to define one’s own 
concept of existence, of meaning, of the universe, 
and of the mystery of human life.” [] 
  
The Court did not claim that this broadly framed 
right is absolute, and no such claim would be 
plausible. . . . 

  
Ordered liberty sets limits and defines the 
boundary between competing interests. Roe and 
Casey each struck a particular balance between 
the interests of a woman who wants an abortion 
and the interests of what they termed “potential 
life.” [] But the people of the various States may 
evaluate those interests differently. In some 
States, voters may believe that the abortion right 
should be even more extensive than the right that 
Roe and Casey recognized. Voters in other States 
may wish to impose tight restrictions based on 
their belief that abortion destroys an “unborn 
human being.” Miss. Code Ann. § 41–41–191(4)(b). 
Our Nation’s historical understanding of ordered 
liberty does not prevent the people’s elected 
representatives from deciding how abortion 
should be regulated. 
  
Nor does the right to obtain an abortion have a 
sound basis in precedent. Casey relied on cases 
involving the right to marry a person of a different 
race []; the right to marry while in prison[]; the 
right to obtain contraceptives []; the right to 
reside with relatives []; the right to make 
decisions about the education of one’s children[]; 
the right not to be sterilized without consent []; 
and the right in certain circumstances not to 
undergo involuntary surgery, forced 
administration of drugs, or other substantially 
similar procedures []. Respondents and the 
Solicitor General also rely on post-Casey decisions 
like Lawrence v. Texas, [] (right to engage in 
private, consensual sexual acts), and Obergefell v. 
Hodges [] (right to marry a person of the same 
sex). . . . 
  
These attempts to justify abortion through 
appeals to a broader right to autonomy and to 
define one’s “concept of existence” prove too much. 
[ ] Those criteria, at a high level of generality, 
could license fundamental rights to illicit drug 
use, prostitution, and the like. [ ] None of these 
rights has any claim to being deeply rooted in 
history. [ ] 
  
What sharply distinguishes the abortion right 
from the rights recognized in the cases on which 
Roe and Casey rely is something that both those 
decisions acknowledged: Abortion destroys what 
those decisions call “potential life” and what the 
law at issue in this case regards as the life of an 
“unborn human being.” See Roe, [] (abortion is 
“inherently different”); Casey, [] (abortion is “a 
unique act”). None of the other decisions cited by 
Roe and Casey involved the critical moral question 
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posed by abortion. They are therefore inapposite. 
They do not support the right to obtain an 
abortion, and by the same token, our conclusion 
that the Constitution does not confer such a right 
does not undermine them in any way. 
 

2 
 

*  *  * 
  
Without the availability of abortion, [defenders of 
Roe and Casey] maintain, people will be inhibited 
from exercising their freedom to choose the types 
of relationships they desire, and women will be 
unable to compete with men in the workplace and 
in other endeavors. 
  
Americans who believe that abortion should be 
restricted press countervailing arguments about 
modern developments. They note that attitudes 
about the pregnancy of unmarried women have 
changed drastically; that federal and state laws 
ban discrimination on the basis of pregnancy; that 
leave for pregnancy and childbirth are now 
guaranteed by law in many cases; that the costs of 
medical care associated with pregnancy are 
covered by insurance or government assistance;  
that States have increasingly adopted “safe 
haven” laws, which generally allow women to drop 
off babies anonymously; and that a woman who 
puts her newborn up for adoption today has little 
reason to fear that the baby will not find a 
suitable home. They also claim that many people 
now have a new appreciation of fetal life and that 
when prospective parents who want to have a 
child view a sonogram, they typically have no 
doubt that what they see is their daughter or son. 
  
Both sides make important policy arguments, but 
supporters of Roe and Casey must show that this 
Court has the authority to weigh those arguments 
and decide how abortion may be regulated in the 
States. They have failed to make that showing, 
and we thus return the power to weigh those 
arguments to the people and their elected 
representatives. 
 

*  *  * 
 

III 
[Stare Decisis Analysis] 

 
We next consider whether the doctrine of stare 
decisis counsels continued acceptance of Roe and 
Casey. Stare decisis plays an important role in our 
case law, and we have explained that it serves 

many valuable ends. It protects the interests of 
those who have taken action in reliance on a past 
decision. [ ] It “reduces incentives for challenging 
settled precedents, saving parties and courts the 
expense of endless relitigation.” [ ] It fosters 
“evenhanded” decisionmaking by requiring that 
like cases be decided in a like manner. [ ] It 
“contributes to the actual and perceived integrity 
of the judicial process.” [] And it restrains judicial 
hubris and reminds us to respect the judgment of 
those who have grappled with important 
questions in the past. . . . . 
  
We have long recognized, however, that stare 
decisis is “not an inexorable command,”. . .  and it 
“is at its weakest when we interpret the 
Constitution,”[ ]. . . .  An erroneous constitutional 
decision can be fixed by amending the 
Constitution, but our Constitution is notoriously 
hard to amend. [ ] Therefore, in appropriate 
circumstances we must be willing to reconsider 
and, if necessary, overrule constitutional 
decisions. 
  

* * * 
 

In this case, five factors weigh strongly in favor of 
overruling Roe and Casey: the nature of their 
error, the quality of their reasoning, the 
“workability” of the rules they imposed on the 
country, their disruptive effect on other areas of 
the law, and the absence of concrete reliance. 
 

A 
 

The nature of the Court’s error. An erroneous 
interpretation of the Constitution is always 
important, but some are more damaging than 
others. 
  

* * * 
 

Roe was also egregiously wrong and deeply 
damaging. For reasons already explained, Roe’s 
constitutional analysis was far outside the bounds 
of any reasonable interpretation of the various 
constitutional provisions to which it vaguely 
pointed. 
  
Roe was on a collision course with the 
Constitution from the day it was decided, Casey 
perpetuated its errors, and those errors do not 
concern some arcane corner of the law of little 
importance to the American people. Rather, 
wielding nothing but “raw judicial power,” Roe, 
410 U.S. at 222, 93 S.Ct. 762 (White, J., 
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dissenting), the Court usurped the power to 
address a question of profound moral and social 
importance that the Constitution unequivocally 
leaves for the people. Casey described itself as 
calling both sides of the national controversy to 
resolve their debate, but in doing so, Casey 
necessarily declared a winning side. Those on the 
losing side—those who sought to advance the 
State’s interest in fetal life—could no longer seek 
to persuade their elected representatives to adopt 
policies consistent with their views. The Court 
short-circuited the democratic process by closing it 
to the large number of Americans who dissented 
in any respect from Roe. . . . 
 

*  *  * 
 

B 
 

The quality of the reasoning. . . . 
 

 
1 
 

a 
 

The weaknesses in Roe’s reasoning are well-
known. Without any grounding in the 
constitutional text, history, or precedent, it 
imposed on the entire country a detailed set of 
rules much like those that one might expect to 
find in a statute or regulation. [] Dividing 
pregnancy into three trimesters, the Court 
imposed special rules for each. . . . 
  
This elaborate scheme was the Court’s own 
brainchild. Neither party advocated the trimester 
framework; nor did either party or any amicus 
argue that “viability” should mark the point at 
which the scope of the abortion right and a State’s 
regulatory authority should be substantially 
transformed. [ ] 
 

b 
 

Not only did this scheme resemble the work of a 
legislature, but the Court made little effort to 
explain how these rules could be deduced from 
any of the sources on which constitutional 
decisions are usually based. . . . 
  

* * * 
  

c 
 

What Roe did not provide was any cogent 

justification for the lines it drew. Why, for 
example, does a State have no authority to 
regulate first trimester abortions for the purpose 
of protecting a woman’s health? The Court’s only 
explanation was that mortality rates for abortion 
at that stage were lower than the mortality rates 
for childbirth. [] But the Court did not explain 
why mortality rates were the only factor that a 
State could legitimately consider. Many health 
and safety regulations aim to avoid adverse health 
consequences short of death. And the Court did 
not explain why it departed from the normal rule 
that courts defer to the judgments of legislatures 
“in areas fraught with medical and scientific 
uncertainties.” [] 
  
An even more glaring deficiency was Roe’s failure 
to justify the critical distinction it drew between 
pre- and post-viability abortions. Here is the 
Court’s entire explanation: 
 

“With respect to the State’s important and 
legitimate interest in potential life, the 
‘compelling’ point is at viability. This is so 
because the fetus then presumably has the 
capability of meaningful life outside the 
womb.”410 U.S. at 163, 93 S.Ct. 705. 

  
. . . . The definition of a “viable” fetus is one that is 
capable of surviving outside the womb, but why is 
this the point at which the State’s interest 
becomes compelling? If, as Roe held, a State’s 
interest in protecting prenatal life is compelling 
“after viability,” [] why isn’t that interest “equally 
compelling before viability”? [] Roe did not say, 
and no explanation is apparent. 
  

* * * 
 
The most obvious problem with any such 
argument is that viability is heavily dependent on 
factors that have nothing to do with the 
characteristics of a fetus. One is the state of 
neonatal care at a particular point in time. Due to 
the development of new equipment and improved 
practices, the viability line has changed over the 
years. In the 19th century, a fetus may not have 
been viable until the 32d or 33d week of 
pregnancy or even later. When Roe was decided, 
viability was gauged at roughly 28 weeks. [] 
Today, respondents draw the line at 23 or 24 
weeks. [] So, according to Roe’s logic, States now 
have a compelling interest in protecting a fetus 
with a gestational age of, say, 26 weeks, but in 
1973 States did not have an interest in protecting 
an identical fetus. How can that be? 
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Viability also depends on the “quality of the 
available medical facilities.” [] Thus, a 24-week-
old fetus may be viable if a woman gives birth in a 
city with hospitals that provide advanced care for 
very premature babies, but if the woman travels 
to a remote area far from any such hospital, the 
fetus may no longer be viable. On what ground 
could the constitutional status of a fetus depend 
on the pregnant woman’s location? And if viability 
is meant to mark a line having universal moral 
significance, can it be that a fetus that is viable in 
a big city in the United States has a privileged 
moral status not enjoyed by an identical fetus in a 
remote area of a poor country? 
  
In addition, as the Court once explained, viability 
is not really a hard-and-fast line. [] A physician 
determining a particular fetus’s odds of surviving 
outside the womb must consider “a number of 
variables,” including “gestational age,” “fetal 
weight,” a woman’s “general health and 
nutrition,” the “quality of the available medical 
facilities,” and other factors. It is thus “only with 
difficulty” that a physician can estimate the 
“probability” of a particular fetus’s survival. [] 
And even if each fetus’s probability of survival 
could be ascertained with certainty, settling on a 
“probabilit[y] of survival” that should count as 
“viability” is another matter. [] Is a fetus viable 
with a 10 percent chance of survival? 25 percent? 
50 percent? Can such a judgment be made by a 
State? And can a State specify a gestational age 
limit that applies in all cases? Or must these 
difficult questions be left entirely to the individual 
“attending physician on the particular facts of the 
case before him”? [] 
  
The viability line, which Casey termed Roe’s 
central rule, makes no sense, and it is telling that 
other countries almost uniformly eschew such a 
line. The Court thus asserted raw judicial power 
to impose, as a matter of constitutional law, a 
uniform viability rule that allowed the States less 
freedom to regulate abortion than the majority of 
western democracies enjoy. 
 

* * * 
 

2 
 

When Casey revisited Roe almost 20 years later, 
very little of Roe’s reasoning was defended or 
preserved. . . . .  
  

* * * 

 
The controlling opinion criticized and rejected 
Roe’s trimester scheme [] and substituted a new 
“undue burden” test, but the basis for this test 
was obscure. And as we will explain, the test is 
full of ambiguities and is difficult to apply. 
 

* * * 
  

C 
 

Workability. Our precedents counsel that another 
important consideration in deciding whether a 
precedent should be overruled is whether the rule 
it imposes is workable—that is, whether it can be 
understood and applied in a consistent and 
predictable manner. [ ] Casey’s “undue burden” 
test has scored poorly on the  workability scale. 

 
1 
 

Problems begin with the very concept of an 
“undue burden.” As Justice Scalia noted in his 
Casey partial dissent, determining whether a 
burden is “due” or “undue” is “inherently 
standardless.” [ ]. 
  
The Casey plurality tried to put meaning into the 
“undue burden” test by setting out three 
subsidiary rules, but these rules created their own 
problems. The first rule is that “a provision of law 
is invalid, if its purpose or effect is to place a 
substantial obstacle in the path of a woman 
seeking an abortion before the fetus attains 
viability.” 505 U.S. at 878, 112 S.Ct. 2791 
(emphasis added) . . . . But whether a particular 
obstacle qualifies as “substantial” is often open to 
reasonable debate. . . .  
  
This ambiguity is a problem, and the second rule, 
which applies at all stages of a pregnancy, 
muddies things further. It states that measures 
designed “to ensure that the woman’s choice is 
informed” are constitutional so long as they do not 
impose “an undue burden on the right.” Casey, 
505 U.S. at 878, 112 S.Ct. 2791. To the extent that 
this rule applies to pre-viability abortions, it 
overlaps with the first rule and appears to impose 
a different standard. Consider a law that imposes 
an insubstantial obstacle but serves little purpose. 
As applied to a pre-viability abortion, would such 
a regulation be constitutional on the ground that 
it does not impose a “substantial obstacle”? Or 
would it be unconstitutional on the ground that it 
creates an “undue burden” because the burden it 
imposes, though slight, outweighs its negligible 
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benefits? Casey does not say, and this ambiguity 
would lead to confusion down the line. Compare 
June Medical, 591 U.S., at –––– – ––––, 140 S.Ct., 
at 2112 (plurality opinion), with id., at –––– – –––
–, 140 S.Ct., at 2135-2136 (ROBERTS, C. J., 
concurring). 
  
The third rule complicates the picture even more. 
Under that rule, “[u]nnecessary health regulations 
that have the purpose or effect of presenting a 
substantial obstacle to a woman seeking an 
abortion impose an undue burden on the right.” 
Casey, 505 U.S. at 878, 112 S.Ct. 2791 (emphasis 
added). This rule contains no fewer than three 
vague terms. It includes the two already 
discussed—“undue burden” and “substantial 
obstacle”—even though they are inconsistent. And 
it adds a third ambiguous term when it refers to 
“unnecessary health regulations.” The term 
“necessary” has a range of meanings—from 
“essential” to merely “useful.” [] . . . . 
  
In addition to these problems, one more applies to 
all three rules. They all call on courts to examine 
a law’s effect on women, but a regulation may 
have a very different impact on different women 
for a variety of reasons, including their places of 
residence, financial resources, family situations, 
work and personal obligations, knowledge about 
fetal development and abortion, psychological and 
emotional disposition and condition, and the 
firmness of their desire to obtain abortions. In 
order to determine whether a regulation presents 
a substantial obstacle to women, a court needs to 
know which set of women it should have in mind 
and how many of the women in this set must find 
that an obstacle is “substantial.” 
  
Casey provided no clear answer to these 
questions. It said that a regulation is 
unconstitutional if it imposes a substantial 
obstacle “in a large fraction of cases in which [it] 
is relevant,” [ ] but there is obviously no clear line 
between a fraction that is “large” and one that is 
not. Nor is it clear what the Court meant by 
“cases in which” a regulation is “relevant.” These 
ambiguities have caused confusion and 
disagreement. [ ]  
 

2 
 

The difficulty of applying Casey’s new rules 
surfaced in that very case. The controlling opinion 
found that Pennsylvania’s 24-hour waiting period 
requirement and its informed-consent provision 
did not impose “undue burden[s],” [ ], but Justice 

Stevens, applying the same test, reached the 
opposite result [ ]. That did not bode well, and 
then-Chief Justice Rehnquist aptly observed that 
“the undue burden standard presents nothing 
more workable than the trimester framework.”[ ] 
  
The ambiguity of the “undue burden” test also 
produced disagreement in later cases. In Whole 
Woman’s Health, the Court adopted the cost-
benefit interpretation of the test, stating that 
“[t]he rule announced in Casey ... requires that 
courts consider the burdens a law imposes on 
abortion access together with the benefits those 
laws confer.” [ ] But five years later, a majority of 
the Justices rejected that interpretation. See June 
Medical, [ ] . . .  

3 
 

*  *  * 
  
Casey has generated a long list of Circuit conflicts. 
Most recently, the Courts of Appeals have 
disagreed about whether the balancing test from 
Whole Woman’s Health correctly states the undue-
burden framework. They have disagreed on the 
legality of parental notification rules. They have 
disagreed about bans on certain dilation and 
evacuation procedures. They have disagreed about 
when an increase in the time needed to reach a 
clinic constitutes an undue burden. And they have 
disagreed on whether a State may regulate 
abortions performed because of the fetus’s race, 
sex, or disability.  
 

* * * 
 

D 
 

Effect on other areas of law. Roe and Casey have 
led to the distortion of many important but 
unrelated legal doctrines, and that effect provides 
further support for overruling those decisions. [ ] 
 

*  *  * 
 

The Court’s abortion cases have diluted the strict 
standard for facial constitutional challenges. They 
have ignored the Court’s third-party standing 
doctrine. They have disregarded standard res 
judicata principles. They have flouted the 
ordinary rules on the severability of 
unconstitutional provisions, as well as the rule 
that statutes should be read where possible to 
avoid unconstitutionality. And they have distorted 
First Amendment doctrines.  
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*  *  * 
 

E 
 

Reliance interests. We last consider whether 
overruling Roe and Casey will upend substantial 
reliance interests. [ ] 
 

1 
 

Traditional reliance interests arise “where 
advance planning of great precision is most 
obviously a necessity.”  [ ] In Casey, the 
controlling opinion conceded that those traditional 
reliance interests were not implicated because 
getting an abortion is generally “unplanned 
activity,” and “reproductive planning could take 
virtually immediate account of any sudden 
restoration of state authority to ban abortions.” [] 
For these reasons, we agree with the Casey 
plurality that conventional, concrete reliance 
interests are not present here. 
 

2 
 

Unable to find reliance in the conventional sense, 
the controlling opinion in Casey perceived a more 
intangible form of reliance. It wrote that “people 
[had] organized intimate relationships and made 
choices that define their views of themselves and 
their places in society ... in reliance on the 
availability of abortion in the event that 
contraception should fail” and that “[t]he ability of 
women to participate equally in the economic and 
social life of the Nation has been facilitated by 
their ability to control their reproductive lives.” [] 
But this Court is ill-equipped to assess 
“generalized assertions about the national 
psyche.” [ ] Casey’s notion of reliance thus finds 
little support in our cases, which instead 
emphasize very concrete reliance interests, like 
those that develop in “cases involving property 
and contract rights.” [ ] 
  
When a concrete reliance interest is asserted, 
courts are equipped to evaluate the claim, but 
assessing the novel and intangible form of 
reliance endorsed by the Casey plurality is 
another matter. That form of reliance depends on 
an empirical question that is hard for anyone—
and in particular, for a court—to assess, namely, 
the effect of the abortion right on society and in 
particular on the lives of women. The contending 
sides in this case make impassioned and 
conflicting arguments about the effects of the 
abortion right on the lives of women. [ ] The 

contending sides also make conflicting arguments 
about the status of the fetus. This Court has 
neither the authority nor the expertise to 
adjudicate those disputes, and the Casey 
plurality’s speculations and weighing of the 
relative importance of the fetus and mother 
represent a departure from the “original 
constitutional proposition” that “courts do not 
substitute their social and economic beliefs for the 
judgment of legislative bodies.” [ ] 
  
Our decision returns the issue of abortion to those 
legislative bodies, and it allows women on both 
sides of the abortion issue to seek to affect the 
legislative process by influencing public opinion, 
lobbying legislators, voting, and running for office.  
 

* * * 
  
We therefore hold that the Constitution does not 
confer a right to abortion. Roe and Casey must be 
overruled, and the authority to regulate abortion 
must be returned to the people and their elected 
representatives. 
 

VI 
[Applicable Constitutional Standard] 

 
We must now decide what standard will govern if 
state abortion regulations undergo constitutional 
challenge and whether the law before us satisfies 
the appropriate standard. 
 

A 
 

Under our precedents, rational-basis review is the 
appropriate standard for such challenges. As we 
have explained, procuring an abortion is not a 
fundamental constitutional right . . . .  
  
It follows that the States may regulate abortion 
for legitimate reasons, and when such regulations 
are challenged under the Constitution, courts 
cannot “substitute their social and economic 
beliefs for the judgment of legislative bodies.” [ ] 
That respect for a legislature’s judgment applies 
even when the laws at issue concern matters of 
great social significance and moral substance. [ ] 
  
A law regulating abortion, like other health and 
welfare laws, is entitled to a “strong presumption 
of validity.” [ ] It must be sustained if there is a 
rational basis on which the legislature could have 
thought that it would serve legitimate state 
interests.[ ] These legitimate interests include 
respect for and preservation of prenatal life at all 
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stages of development []; the protection of 
maternal health and safety; the elimination of 
particularly gruesome or barbaric medical 
procedures; the preservation of the integrity of the 
medical profession; the mitigation of fetal pain; 
and the prevention of discrimination on the basis 
of race, sex, or disability. [ ] 

 
B 
 

These legitimate interests justify Mississippi’s 
Gestational Age Act. Except “in a medical 
emergency or in the case of a severe fetal 
abnormality,” the statute prohibits abortion “if the 
probable gestational age of the unborn human 
being has been determined to be greater than 
fifteen (15) weeks.” [] The Mississippi 
Legislature’s findings recount the stages of 
“human prenatal development” and assert the 
State’s interest in “protecting the life of the 
unborn.” § 2(b)(i). The legislature also found that 
abortions performed after 15 weeks typically use 
the dilation and evacuation procedure, and the 
legislature found the use of this procedure “for 
nontherapeutic or elective reasons [to be] a 
barbaric practice, dangerous for the maternal 
patient, and demeaning to the medical 
profession.” [ ] These legitimate interests provide 
a rational basis for the Gestational Age Act, and it 
follows that respondents’ constitutional challenge 
must fail. 

 
VII 

[Conclusion] 
 

We end this opinion where we began. Abortion 
presents a profound moral question. The 
Constitution does not prohibit the citizens of each 
State from regulating or prohibiting abortion. Roe 
and Casey arrogated that authority. We now 
overrule those decisions and return that authority 
to the people and their elected representatives.  
  

* * * 
 

[Concurring opinions by Justice Thomas and 
Justice Kavanaugh are omitted; Chief Justice 
Roberts’ concurrence in the judgment is also 

omitted.]  
  
JUSTICE BREYER, JUSTICE SOTOMAYOR, AND 
JUSTICE KAGAN, DISSENTING. 
 

*  *  * 
 

I 

[Constitutional Analysis] 
 
We start with Roe and Casey, and with their deep 
connections to a broad swath of this Court’s 
precedents. To hear the majority tell the tale, Roe 
and Casey are aberrations: They came from 
nowhere, went nowhere—and so are easy to excise 
from this Nation’s constitutional law. That is not 
true. . . .  Roe and Casey were from the beginning, 
and are even more now, embedded in core 
constitutional concepts of individual freedom, and 
of the equal rights of citizens to decide on the 
shape of their lives. Those legal concepts, one 
might even say, have gone far toward defining 
what it means to be an American. For in this 
Nation, we do not believe that a government 
controlling all private choices is compatible with a 
free people. So we do not (as the majority insists 
today) place everything within “the reach of 
majorities and [government] officials.” [] We 
believe in a Constitution that puts some issues off 
limits to majority rule. Even in the face of public 
opposition, we uphold the right of individuals—
yes, including women—to make their own choices 
and chart their own futures. Or at least, we did 
once. 
 

A 
 

Some half-century ago, Roe struck down a state 
law making it a crime to perform an abortion 
unless its purpose was to save a woman’s life. The 
Roe Court knew it was treading on difficult and 
disputed ground. It understood that different 
people’s “experiences,” “values,” and “religious 
training” and beliefs led to “opposing views” about 
abortion. [] But by a 7-to-2 vote, the Court held 
that in the earlier stages of pregnancy, that 
contested and contestable choice must belong to a 
woman, in consultation with her family and 
doctor. The Court explained that a long line of 
precedents, “founded in the Fourteenth 
Amendment’s concept of personal liberty,” 
protected individual decisionmaking related to 
“marriage, procreation, contraception, family 
relationships, and child rearing and education.” [] 
For the same reasons, the Court held, the 
Constitution must protect “a woman’s decision 
whether or not to terminate her pregnancy.” [] 
The Court recognized the myriad ways bearing a 
child can alter the “life and future” of a woman 
and other members of her family. [] A State could 
not, “by adopting one theory of life,” override all 
“rights of the pregnant woman.” [] 
  
At the same time, though, the Court recognized 
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“valid interest[s]” of the State “in regulating the 
abortion decision.” [] The Court noted in 
particular “important interests” in “protecting 
potential life,” “maintaining medical standards,” 
and “safeguarding [the] health” of the woman. [] 
No “absolut[ist]” account of the woman’s right 
could wipe away those significant state claims. [] 
  
The Court therefore struck a balance, turning on 
the stage of the pregnancy at which the abortion 
would occur. The Court explained that early on, a 
woman’s choice must prevail, but that “at some 
point the state interests” become “dominant.” [] It 
then set some guideposts. In the first trimester of 
pregnancy, the State could not interfere at all 
with the decision to terminate a pregnancy. At 
any time after that point, the State could regulate 
to protect the pregnant woman’s health, such as 
by insisting that abortion providers and facilities 
meet safety requirements. And after the fetus’s 
viability—the point when the fetus “has the 
capability of meaningful life outside the mother’s 
womb”—the State could ban abortions, except 
when necessary to preserve the woman’s life or 
health. 
  
In the 20 years between Roe and Casey, the Court 
expressly reaffirmed Roe on two occasions, and 
applied it on many more. . . . 
  
[I]n Casey, the Court considered the matter anew, 
and again upheld Roe’s core precepts. . . . 
  
Central to that conclusion was a full-throated 
restatement of a woman’s right to choose. Like 
Roe, Casey grounded that right in the Fourteenth 
Amendment’s guarantee of “liberty.” That 
guarantee encompasses realms of conduct not 
specifically referenced in the Constitution: 
“Marriage is mentioned nowhere” in that 
document, yet the Court was “no doubt correct” to 
protect the freedom to marry “against state 
interference.” [] And the guarantee of liberty 
encompasses conduct today that was not protected 
at the time of the Fourteenth Amendment. [] “It is 
settled now,” the Court said—though it was not 
always so—that “the Constitution places limits on 
a State’s right to interfere with a person’s most 
basic decisions about family and parenthood, as 
well as bodily integrity.” [ ] Especially important 
in this web of precedents protecting an 
individual’s most “personal choices” were those 
guaranteeing the right to contraception. [ ]. In 
those cases, the Court had recognized “the right of 
the individual” to make the vastly consequential 
“decision whether to bear” a child. [ ] So too, Casey 

reasoned, the liberty clause protects the decision 
of a woman confronting an unplanned pregnancy. 
Her decision about abortion was central, in the 
same way, to her capacity to chart her life’s 
course. [ ] 
  
In reaffirming the right Roe recognized, the Court 
took full account of the diversity of views on 
abortion, and the importance of various competing 
state interests. Some Americans, the Court stated, 
“deem [abortion] nothing short of an act of 
violence against innocent human life.” [ ] And 
each State has an interest in “the protection of 
potential life”—as Roe itself had recognized. [ ] On 
the one hand, that interest was not conclusive. 
The State could not “resolve” the “moral and 
spiritual” questions raised by abortion in “such a 
definitive way that a woman lacks all choice in the 
matter.” [ ] It could not force her to bear the “pain” 
and “physical constraints” of “carr[ying] a child to 
full term” when she would have chosen an early 
abortion. [ ] But on the other hand, the State had, 
as Roe had held, an exceptionally significant 
interest in disallowing abortions in the later 
phase of a pregnancy. And it had an ever-present 
interest in “ensur[ing] that the woman’s choice is 
informed” and in presenting the case for 
“choos[ing] childbirth over abortion.” [ ] 
  
So Casey again struck a balance, differing from 
Roe’s in only incremental ways. It retained Roe’s 
“central holding” that the State could bar abortion 
only after viability. [ ] The viability line, Casey 
thought, was “more workable” than any other in 
marking the place where the woman’s liberty 
interest gave way to a State’s efforts to preserve 
potential life. [ ] At that point, a “second life” was 
capable of “independent existence.” [ ] If the 
woman even by then had not acted, she lacked 
adequate grounds to object to “the State’s 
intervention on [the developing child’s] behalf.” [ ] 
At the same time, Casey decided, based on two 
decades of experience, that the Roe framework did 
not give States sufficient ability to regulate 
abortion prior to viability. . . . In particular, the 
State could ensure informed choice and could try 
to promote childbirth. [ ] But the State still could 
not place an “undue burden”—or “substantial 
obstacle”—“in the path of a woman seeking an 
abortion.” [ ] Prior to viability, the woman, 
consistent with the constitutional “meaning of 
liberty,” must “retain the ultimate control over 
her destiny and her body.” [ ] 
  
. . . . The majority would allow States to ban 
abortion from conception onward because it does 
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not think forced childbirth at all implicates a 
woman’s rights to equality and freedom. Today’s 
Court, that is, does not think there is anything of 
constitutional significance attached to a woman’s 
control of her body and the path of her life. Roe 
and Casey thought that one-sided view misguided. 
In some sense, that is the difference in a nutshell 
between our precedents and the majority opinion. 
The constitutional regime we have lived in for the 
last 50 years recognized competing interests, and 
sought a balance between them. The 
constitutional regime we enter today erases the 
woman’s interest and recognizes only the State’s 
(or the Federal Government’s). 
 

B 
 

The majority makes this change based on a single 
question: Did the reproductive right recognized in 
Roe and Casey exist in “1868, the year when the 
Fourteenth Amendment was ratified”? The 
majority says (and with this much we agree) that 
the answer to this question is no: In 1868, there 
was no nationwide right to end a pregnancy, and 
no thought that the Fourteenth Amendment 
provided one. 
 

*  *  * 
 
The majority’s core legal postulate, then, is that 
we in the 21st century must read the Fourteenth 
Amendment just as its ratifiers did. And that is 
indeed what the majority emphasizes over and 
over again. See ante, at –––– (“[T]he most 
important historical fact [is] how the States 
regulated abortion when the Fourteenth 
Amendment was adopted”) []. If the ratifiers did 
not understand something as central to freedom, 
then neither can we. Or said more particularly: If 
those people did not understand reproductive 
rights as part of the guarantee of liberty conferred 
in the Fourteenth Amendment, then those rights 
do not exist. 
  
As an initial matter, note a mistake in the just 
preceding sentence. We referred there to the 
“people” who ratified the Fourteenth Amendment: 
What rights did those “people” have in their heads 
at the time? But, of course, “people” did not ratify 
the Fourteenth Amendment. Men did. So it is 
perhaps not so surprising that the ratifiers were 
not perfectly attuned to the importance of 
reproductive rights for women’s liberty, or for 
their capacity to participate as equal members of 
our Nation. Indeed, the ratifiers—both in 1868 
and when the original Constitution was approved 

in 1788—did not understand women as full 
members of the community embraced by the 
phrase “We the People.” In 1868, the first wave of 
American feminists were explicitly told—of course 
by men—that it was not their time to seek 
constitutional protections. (Women would not get 
even the vote for another half-century.) To be 
sure, most women in 1868 also had a 
foreshortened view of their rights: If most men 
could not then imagine giving women control over 
their bodies, most women could not imagine 
having that kind of autonomy. But that takes 
away nothing from the core point. Those 
responsible for the original Constitution, 
including the Fourteenth Amendment, did not 
perceive women as equals, and did not recognize 
women’s rights. When the majority says that we 
must read our foundational charter as viewed at 
the time of ratification . . . , it consigns women to 
second-class citizenship. 
  

*  *  * 
 

So how is it that, as Casey said, our Constitution, 
read now, grants rights to women, though it did 
not in 1868? How is it that our Constitution 
subjects discrimination against them to 
heightened judicial scrutiny? How is it that our 
Constitution, through the Fourteenth 
Amendment’s liberty clause, guarantees access to 
contraception (also not legally protected in 1868) 
so that women can decide for themselves whether 
and when to bear a child? How is it that until 
today, that same constitutional clause protected a 
woman’s right, in the event contraception failed, 
to end a pregnancy in its earlier stages? 
  
The answer is that this Court has rejected the 
majority’s pinched view of how to read our 
Constitution. “The Founders,” we recently wrote, 
“knew they were writing a document designed to 
apply to ever-changing circumstances over 
centuries.” [] Or in the words of the great Chief 
Justice John Marshall, our Constitution is 
“intended to endure for ages to come,” and must 
adapt itself to a future “seen dimly,” if at all. 
McCulloch v. Maryland, 4 Wheat. 316, 415, 4 
L.Ed. 579 (1819). That is indeed why our 
Constitution is written as it is. The Framers (both 
in 1788 and 1868) understood that the world 
changes. So they did not define rights by reference 
to the specific practices existing at the time. 
Instead, the Framers defined rights in general 
terms, to permit future evolution in their scope 
and meaning. And over the course of our history, 
this Court has taken up the Framers’ invitation. 
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It has kept true to the Framers’ principles by 
applying them in new ways, responsive to new 
societal understandings and conditions. 
 
Nowhere has that approach been more prevalent 
than in construing the majestic but open-ended 
words of the Fourteenth Amendment—the 
guarantees of “liberty” and “equality” for all. And 
nowhere has that approach produced prouder 
moments, for this country and the Court. Consider 
an example Obergefell used a few years ago. The 
Court there confronted a claim . . . that the 
Fourteenth Amendment “must be defined in a 
most circumscribed manner, with central 
reference to specific historical practices”—exactly 
the view today’s majority follows. [ ]  And the 
Court specifically rejected that view. In doing so, 
the Court reflected on what the proposed, 
historically circumscribed approach would have 
meant for interracial marriage. [ ] The Fourteenth 
Amendment’s ratifiers did not think it gave black 
and white people a right to marry each other. To 
the contrary, contemporaneous practice deemed 
that act quite as unprotected as abortion. Yet the 
Court in Loving v. Virginia  [ ] (1967) read the 
Fourteenth Amendment to embrace the Lovings’ 
union. If, Obergefell explained, “rights were 
defined by who exercised them in the past, then 
received practices could serve as their own 
continued justification”—even when they conflict 
with “liberty” and “equality” as later and more 
broadly understood. [ ] The Constitution does not 
freeze for all time the original view of what those 
rights guarantee, or how they apply. 
  
That does not mean anything goes. The majority 
wishes people to think there are but two 
alternatives: (1) accept the original applications of 
the Fourteenth Amendment and no others, or (2) 
surrender to judges’ “own ardent views,” 
ungrounded in law, about the “liberty that 
Americans should enjoy.” . . . . [A]pplications of 
liberty and equality can evolve while remaining 
grounded in constitutional principles, 
constitutional history, and constitutional 
precedents. . . .  
 
All that is what Casey understood. Casey 
explicitly rejected the present majority’s method. 
“[T]he specific practices of States at the time of 
the adoption of the Fourteenth Amendment,” 
Casey stated, do not “mark[ ] the outer limits of 
the substantive sphere of liberty which the 
Fourteenth Amendment protects.” [] . . . . 
 
. . . It was settled at the time of Roe, settled at the 

time of Casey, and settled yesterday that the 
Constitution places limits on a State’s power to 
assert control over an individual’s body and most 
personal decisionmaking. A multitude of decisions 
supporting that principle led to Roe’s recognition 
and Casey’s reaffirmation of the right to choose; 
and Roe and Casey in turn supported additional 
protections for intimate and familial relations. 
The majority has embarrassingly little to say 
about those precedents. It (literally) rattles them 
off in a single paragraph; and it implies that they 
have nothing to do with each other, or with the 
right to terminate an early pregnancy. [ ] But that 
is flat wrong. The Court’s precedents about bodily 
autonomy, sexual and familial relations, and 
procreation are all interwoven—all part of the 
fabric of our constitutional law, and because that 
is so, of our lives. Especially women’s lives, where 
they safeguard a right to self-determination. 
  

*  *  * 
  
Consider first, then, the line of this Court’s cases 
protecting “bodily integrity.” [] “No right,” in this 
Court’s time-honored view, “is held more sacred, 
or is more carefully guarded,” than “the right of 
every individual to the possession and control of 
his own person. [] . . . . So the Court has restricted 
the power of government to interfere with a 
person’s medical decisions or compel her to 
undergo medical procedures or treatments. [ ] 
 
Casey recognized the “doctrinal affinity” between 
those precedents and Roe. [] And that doctrinal 
affinity is born of a factual likeness. There are few 
greater incursions on a body than forcing a 
woman to complete a pregnancy and give birth. 
For every woman, those experiences involve all 
manner of physical changes, medical treatments 
(including the possibility of a cesarean section), 
and medical risk. Just as one example, an 
American woman is 14 times more likely to die by 
carrying a pregnancy to term than by having an 
abortion. [] That women happily undergo those 
burdens and hazards of their own accord does not 
lessen how far a State impinges on a woman’s 
body when it compels her to bring a pregnancy to 
term. And for some women, as Roe recognized, 
abortions are medically necessary to prevent 
harm. [] The majority does not say—which is itself 
ominous—whether a State may prevent a woman 
from obtaining an abortion when she and her 
doctor have determined it is a needed medical 
treatment. 
  
So too, Roe and Casey fit neatly into a long line of 
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decisions protecting from government intrusion a 
wealth of private choices about family matters, 
child rearing, intimate relationships, and 
procreation. [ ] Those cases safeguard particular 
choices about whom to marry; whom to have sex 
with; what family members to live with; how to 
raise children—and crucially, whether and when 
to have children. In varied cases, the Court 
explained that those choices—“the most intimate 
and personal” a person can make—reflect 
fundamental aspects of personal identity; they 
define the very “attributes of personhood.” [ ] And 
they inevitably shape the nature and future 
course of a person’s life (and often the lives of 
those closest to her). So, the Court held, those 
choices belong to the individual, and not the 
government. That is the essence of what liberty 
requires. 
  
And liberty may require it, this Court has 
repeatedly said, even when those living in 1868 
would not have recognized the claim—because 
they would not have seen the person making it as 
a full-fledged member of the community. 
Throughout our history, the sphere of protected 
liberty has expanded, bringing in individuals 
formerly excluded. In that way, the constitutional 
values of liberty and equality go hand in hand; 
they do not inhabit the hermetically sealed 
containers the majority portrays. [ ] . . . . 
  
Casey . . . recognized the need to extend the 
constitutional sphere of liberty to a previously 
excluded group. The Court then understood, as 
the majority today does not, that the men who 
ratified the Fourteenth Amendment and wrote the 
state laws of the time did not view women as full 
and equal citizens. [] A woman then, Casey wrote, 
“had no legal existence separate from her 
husband.” [ ] Women were seen only “as the center 
of home and family life,” without “full and 
independent legal status under the Constitution.” 
[] But that could not be true any longer: The State 
could not now insist on the historically dominant 
“vision of the woman’s role.” [ ] And equal 
citizenship, Casey realized, was inescapably 
connected to reproductive rights. “The ability of 
women to participate equally” in the “life of the 
Nation”—in all its economic, social, political, and 
legal aspects—“has been facilitated by their 
ability to control their reproductive lives.” [ ] 
Without the ability to decide whether and when to 
have children, women could not—in the way men 
took for granted—determine how they would live 
their lives, and how they would contribute to the 
society around them. 

  
*  * * 

  
Faced with all these connections between 
Roe/Casey and judicial decisions recognizing 
other constitutional rights, the majority tells 
everyone not to worry. . . . . “Nothing in this 
opinion should be understood to cast doubt on 
precedents that do not concern abortion.” Ante, at 
––––. That right is unique, the majority asserts, 
“because [abortion] terminates life or potential 
life.” Ante, at ––––. . . . Should the audience for 
these too-much-repeated protestations be duly 
satisfied? We think not. 
 

*  *  * 
 

[T]he assurance in today’s opinion . . . does not 
work. Or at least that is so if the majority is 
serious about its sole reason for overturning Roe 
and Casey: the legal status of abortion in the 19th 
century. Except in the places quoted above, the 
state interest in protecting fetal life plays no part 
in the majority’s analysis. To the contrary, the 
majority takes pride in not expressing a view 
“about the status of the fetus.” The majority’s 
departure from Roe and Casey rests instead—and 
only—on whether a woman’s decision to end a 
pregnancy involves any Fourteenth Amendment 
liberty interest . . . .  According to the majority, no 
liberty interest is present—because (and only 
because) the law offered no protection to the 
woman’s choice in the 19th century. But here is 
the rub. The law also did not then (and would not 
for ages) protect a wealth of other things. It did 
not protect the rights recognized in Lawrence and 
Obergefell to same-sex intimacy and marriage. It 
did not protect the right recognized in Loving to 
marry across racial lines. It did not protect the 
right recognized in Griswold to contraceptive use. 
For that matter, it did not protect the right 
recognized in Skinner v. Oklahoma, [] not to be 
sterilized without consent. So if the majority is 
right in its legal analysis, all those decisions were 
wrong, and all those matters properly belong to 
the States too—whatever the particular state 
interests involved. And if that is true, it is 
impossible to understand (as a matter of logic and 
principle) how the majority can say that its 
opinion today does not threaten—does not even 
“undermine”—any number of other constitutional 
rights.  
  

* * * 
 

Today’s decision strips women of agency over 
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what even the majority agrees is a contested and 
contestable moral issue. It forces her to carry out 
the State’s will, whatever the circumstances and 
whatever the harm it will wreak on her and her 
family. In the Fourteenth Amendment’s terms, it 
takes away her liberty. Even before we get to stare 
decisis, we dissent. 
 

II 
[Stare Decisis Analysis] 

 
By overruling Roe, Casey, and more than 20 cases 
reaffirming or applying the constitutional right to 
abortion, the majority abandons stare decisis, a 
principle central to the rule of law. . . .  
  
Stare decisis also “contributes to the integrity of 
our constitutional system of government” by 
ensuring that decisions “are founded in the law 
rather than in the proclivities of individuals.” . . . . 
  
That means the Court may not overrule a 
decision, even a constitutional one, without a 
“special justification.” [ ] Stare decisis is, of course, 
not an “inexorable command”; it is sometimes 
appropriate to overrule an earlier decision. [ ]. But 
the Court must have a good reason to do so over 
and above the belief “that the precedent was 
wrongly decided.” [ ] . . .  
  
The majority today lists some 30 of our cases as 
overruling precedent, and argues that they 
support overruling Roe and Casey. But none does, 
as further described below and in the Appendix 
[Eds. Note: Appendix has been omitted from this 
excerpt]. In some, the Court only partially 
modified or clarified a precedent. And in the rest, 
the Court relied on one or more of the traditional 
stare decisis factors in reaching its conclusion. The 
Court found, for example, (1) a change in legal 
doctrine that undermined or made obsolete the 
earlier decision; (2) a factual change that had the 
same effect; or (3) an absence of reliance because 
the earlier decision was less than a decade old. . . . 
None of those factors apply here: Nothing—and in 
particular, no significant legal or factual change—
supports overturning a half-century of settled law 
giving women control over their reproductive 
lives. First, for all the reasons we have given, Roe 
and Casey were correct. . . .  
  
In any event “[w]hether or not we ... agree” with a 
prior precedent is the beginning, not the end, of 
our analysis—and the remaining “principles of 
stare decisis weigh heavily against overruling” 
Roe and Casey. . . . 

 
*  *  * 

 
A 
 

Contrary to the majority’s view, there is nothing 
unworkable about Casey’s “undue burden” 
standard. Its primary focus on whether a State 
has placed a “substantial obstacle” on a woman 
seeking an abortion is “the sort of inquiry familiar 
to judges across a variety of contexts.” [ ] And it 
has given rise to no more conflict in application 
than many standards this Court and others 
unhesitatingly apply every day. 
  
General standards, like the undue burden 
standard, are ubiquitous in the law, and 
particularly in constitutional adjudication. . . . So, 
for example, the Court asks about undue or 
substantial burdens on speech, on voting, and on 
interstate commerce. [] Applying general 
standards to particular cases is, in many contexts, 
just what it means to do law. 
  
And the undue burden standard has given rise to 
no unusual difficulties. Of course, it has provoked 
some disagreement among judges. Casey knew it 
would: That much “is to be expected in the 
application of any legal standard which must 
accommodate life’s complexity.” . .  
 
Anyone concerned about workability should 
consider the majority’s substitute standard. The 
majority says a law regulating or banning 
abortion “must be sustained if there is a rational 
basis on which the legislature could have thought 
that it would serve legitimate state interests.” [ ] 
And the majority lists interests like “respect for 
and preservation of prenatal life,” “protection of 
maternal health,” elimination of certain “medical 
procedures,” “mitigation of fetal pain,” and others. 
[ ] This Court will surely face critical questions 
about how that test applies. Must a state law 
allow abortions when necessary to protect a 
woman’s life and health? And if so, exactly when? 
How much risk to a woman’s life can a State force 
her to incur, before the Fourteenth Amendment’s 
protection of life kicks in? Suppose a patient with 
pulmonary hypertension has a 30-to-50 percent 
risk of dying with ongoing pregnancy; is that 
enough? And short of death, how much illness or 
injury can the State require her to accept, 
consistent with the Amendment’s protection of 
liberty and equality? Further, the Court may face 
questions about the application of abortion 
regulations to medical care most people view as 
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quite different from abortion. What about the 
morning-after pill? IUDs? In vitro fertilization? 
And how about the use of dilation and evacuation 
or medication for miscarriage management? [ ] 
  
Finally, the majority’s ruling today invites a host 
of questions about interstate conflicts. See supra, 
at ––––; see generally D. Cohen, G. Donley, & R. 
Rebouché, The New Abortion Battleground, 123 
Colum. L. Rev. (forthcoming 2023), 
https://ssrn.com/abstract=4032931. Can a State 
bar women from traveling to another State to 
obtain an abortion? Can a State prohibit 
advertising out-of-state abortions or helping 
women get to out-of-state providers? Can a State 
interfere with the mailing of drugs used for 
medication abortions? The Constitution protects 
travel and speech and interstate commerce, so 
today’s ruling will give rise to a host of new 
constitutional questions. Far from removing the 
Court from the abortion issue, the majority puts 
the Court at the center of the coming 
“interjurisdictional abortion wars.” [ ] 
  
In short, the majority does not save judges from 
unwieldy tests or extricate them from the sphere 
of controversy. To the contrary, it discards a 
known, workable, and predictable standard in 
favor of something novel and probably far more 
complicated. It forces the Court to wade further 
into hotly contested issues, including moral and 
philosophical ones, that the majority criticizes Roe 
and Casey for addressing. 
 

B 
 

When overruling constitutional precedent, the 
Court has almost always pointed to major legal or 
factual changes undermining a decision’s original 
basis. . . . But it is not so today. Although nodding 
to some arguments others have made about 
“modern developments,” the majority does not 
really rely on them, no doubt seeing their 
slimness. The majority briefly invokes the current 
controversy over abortion. But it has to 
acknowledge that the same dispute has existed for 
decades. . . . 
 

1 
 

Subsequent legal developments have only 
reinforced Roe and Casey. . . . 
  
Moreover, no subsequent factual developments 
have undermined Roe and Casey. Women continue 
to experience unplanned pregnancies and 

unexpected developments in pregnancies. 
Pregnancies continue to have enormous physical, 
social, and economic consequences. Even an 
uncomplicated pregnancy imposes significant 
strain on the body, unavoidably involving 
significant physiological change and excruciating 
pain. For some women, pregnancy and childbirth 
can mean life-altering physical ailments or even 
death. Today . . . the risks of carrying a pregnancy 
to term dwarf those of having an abortion. 
Experts estimate that a ban on abortions 
increases maternal mortality by 21 percent, with 
white women facing a 13 percent increase in 
maternal mortality while black women face a 33 
percent increase. Pregnancy and childbirth may 
also impose large-scale financial costs. The 
majority briefly refers to arguments about 
changes in laws relating to healthcare coverage, 
pregnancy discrimination, and family leave. Many 
women, however, still do not have adequate 
healthcare coverage before and after pregnancy; 
and, even when insurance coverage is available, 
healthcare services may be far away. Women also 
continue to face pregnancy discrimination that 
interferes with their ability to earn a living. Paid 
family leave remains inaccessible to many who 
need it most. Only 20 percent of private-sector 
workers have access to paid family leave, 
including a mere 8 percent of workers in the 
bottom quartile of wage earners.  
  
The majority briefly notes the growing prevalence 
of safe haven laws and demand for adoption, [] 
but, to the degree that these are changes at all, 
they too are irrelevant. Neither reduces the health 
risks or financial costs of going through pregnancy 
and childbirth. Moreover, the choice to give up 
parental rights after giving birth is altogether 
different from the choice not to carry a pregnancy 
to term. The reality is that few women denied an 
abortion will choose adoption. The vast majority 
will continue, just as in Roe and Casey’s time, to 
shoulder the costs of childrearing. Whether or not 
they choose to parent, they will experience the 
profound loss of autonomy and dignity that 
coerced pregnancy and birth always impose.  
  
Mississippi’s own record illustrates how little facts 
on the ground have changed since Roe and Casey, 
notwithstanding the majority’s supposed “modern 
developments.” Sixty-two percent of pregnancies 
in Mississippi are unplanned, yet Mississippi does 
not require insurance to cover contraceptives and 
prohibits educators from demonstrating proper 
contraceptive use. The State neither bans 
pregnancy discrimination nor requires provision 
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of paid parental leave. [] It has strict eligibility 
requirements for Medicaid and nutrition 
assistance, leaving many women and families 
without basic medical care or enough food. [] 
Although 86 percent of pregnancy-related deaths 
in the State are due to postpartum complications, 
Mississippi rejected federal funding to provide a 
year’s worth of Medicaid coverage to women after 
giving birth. Perhaps unsurprisingly, health 
outcomes in Mississippi are abysmal for both 
women and children. Mississippi has the highest 
infant mortality rate in the country, and some of 
the highest rates for preterm birth, low 
birthweight, cesarean section, and maternal 
death. It is approximately 75 times more 
dangerous for a woman in the State to carry a 
pregnancy to term than to have an abortion. [ ] 
We do not say that every State is Mississippi, and 
we are sure some have made gains since Roe and 
Casey in providing support for women and 
children. But a state-by-state analysis by public 
health professionals shows that States with the 
most restrictive abortion policies also continue to 
invest the least in women’s and children’s health. 
[ ] 
  
The only notable change we can see since Roe and 
Casey cuts in favor of adhering to precedent: It is 
that American abortion law has become more and 
more aligned with other nations. The majority, 
like the Mississippi Legislature, claims that the 
United States is an extreme outlier when it comes 
to abortion regulation. [ ] The global trend, 
however, has been toward increased provision of 
legal and safe abortion care. A number of 
countries, including New Zealand, the 
Netherlands, and Iceland, permit abortions up to 
a roughly similar time as Roe and Casey set. [ ] 
Canada has decriminalized abortion at any point 
in a pregnancy. [ ] Most Western European 
countries impose restrictions on abortion after 12 
to 14 weeks, but they often have liberal exceptions 
to those time limits, including to prevent harm to 
a woman’s physical or mental health. [ ] They also 
typically make access to early abortion easier, for 
example, by helping cover its cost. Perhaps most 
notable, more than 50 countries around the 
world—in Asia, Latin America, Africa, and 
Europe—have expanded access to abortion in the 
past 25 years. [ ] In light of that worldwide 
liberalization of abortion laws, it is American 
States that will become international outliers 
after today. 
 

* * *  
 

C 
 

The reasons for retaining Roe and Casey gain 
further strength from the overwhelming reliance 
interests those decisions have created. . . . By 
characterizing Casey’s reliance arguments as 
“generalized assertions about the national 
psyche,” [ ], it reveals how little it knows or cares 
about women’s lives or about the suffering its 
decision will cause. 
  

*  *  * 
 
Indeed, all women now of childbearing age have 
grown up expecting that they would be able to 
avail themselves of Roe’s and Casey’s protections. 
  
The disruption of overturning Roe and Casey will 
therefore be profound. Abortion is a common 
medical procedure and a familiar experience in 
women’s lives. About 18 percent of pregnancies in 
this country end in abortion, and about one 
quarter of American women will have an abortion 
before the age of 45. Those numbers reflect the 
predictable and life-changing effects of carrying a 
pregnancy, giving birth, and becoming a parent. 
As Casey understood, people today rely on their 
ability to control and time pregnancies when 
making countless life decisions: where to live, 
whether and how to invest in education or careers, 
how to allocate financial resources, and how to 
approach intimate and family relationships. 
Women may count on abortion access for when 
contraception fails. They may count on abortion 
access for when contraception cannot be used, for 
example, if they were raped. They may count on 
abortion for when something changes in the midst 
of a pregnancy, whether it involves family or 
financial circumstances, unanticipated medical 
complications, or heartbreaking fetal diagnoses. 
Taking away the right to abortion, as the majority 
does today, destroys all those individual plans and 
expectations. In so doing, it diminishes women’s 
opportunities to participate fully and equally in 
the Nation’s political, social, and economic life. 
See Brief for Economists as Amici Curiae 13 
(showing that abortion availability has “large 
effects on women’s education, labor force 
participation, occupations, and earnings” 
(footnotes omitted)). 
  
The majority’s response to these obvious points 
exists far from the reality American women 
actually live. The majority proclaims that 
“‘reproductive planning could take virtually 
immediate account of any sudden restoration of 
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state authority to ban abortions.’ ” [ ] The facts 
are: 45 percent of pregnancies in the United 
States are unplanned. [ ] Even the most effective 
contraceptives fail, and effective contraceptives 
are not universally accessible. Not all sexual 
activity is consensual and not all contraceptive 
choices are made by the party who risks 
pregnancy. [ ] The Mississippi law at issue here, 
for example, has no exception for rape or incest, 
even for underage women. Finally, the majority 
ignores, as explained above, that some women 
decide to have an abortion because their 
circumstances change during a pregnancy. 
Human bodies care little for hopes and plans. 
Events can occur after conception, from 
unexpected medical risks to changes in family 
circumstances, which profoundly alter what it 
means to carry a pregnancy to term. . . . For those 
who will now have to undergo that pregnancy, the 
loss of Roe and Casey could be disastrous. 
  
That is especially so for women without money. . . 
. In States that bar abortion, women of means will 
still be able to travel to obtain the services they 
need. It is women who cannot afford to do so who 
will suffer most. These are the women most likely 
to seek abortion care in the first place. Women 
living below the federal poverty line experience 
unintended pregnancies at rates five times higher 
than higher income women do, and nearly half of 
women who seek abortion care live in households 
below the poverty line. Even with Roe’s protection, 
these women face immense obstacles to raising 
the money needed to obtain abortion care early in 
their pregnancy. [ ] After today, in States where 
legal abortions are not available, they will lose 
any ability to obtain safe, legal abortion care. 
They will not have the money to make the trip 
necessary; or to obtain childcare for that time; or 
to take time off work. Many will endure the costs 
and risks of pregnancy and giving birth against 
their wishes. Others will turn in desperation to 
illegal and unsafe abortions. They may lose not 
just their freedom, but their lives.  
  
Finally, the expectation of reproductive control is 
integral to many women’s identity and their place 
in the Nation. That expectation helps define a 
woman as an “equal citizen[ ],” with all the rights, 
privileges, and obligations that status entails. . . . 
  
Withdrawing a woman’s right to choose whether 
to continue a pregnancy does not mean that no 
choice is being made. It means that a majority of 
today’s Court has wrenched this choice from 
women and given it to the States. . . .  

   
The majority claims that the reliance interests 
women have in Roe and Casey are too “intangible” 
for the Court to consider, even if it were inclined 
to do so. [ ] This is to ignore as judges what we 
know as men and women. The interests women 
have in Roe and Casey are perfectly, viscerally 
concrete. Countless women will now make 
different decisions about careers, education, 
relationships, and whether to try to become 
pregnant than they would have when Roe served 
as a backstop. Other women will carry 
pregnancies to term, with all the costs and risk of 
harm that involves, when they would previously 
have chosen to obtain an abortion. For millions of 
women, Roe and Casey have been critical in giving 
them control of their bodies and their lives. 
Closing our eyes to the suffering today’s decision 
will impose will not make that suffering 
disappear. The majority cannot escape its 
obligation to “count[ ] the cost[s]” of its decision by 
invoking the “conflicting arguments” of 
“contending sides.” [ ] Stare decisis requires that 
the Court calculate the costs of a decision’s 
repudiation on those who have relied on the 
decision, not on those who have disavowed it. [ ] 
  

* * * 
  
After today, young women will come of age with 
fewer rights than their mothers and 
grandmothers had. The majority accomplishes 
that result without so much as considering how 
women have relied on the right to choose or what 
it means to take that right away. The majority’s 
refusal even to consider the life-altering 
consequences of reversing Roe and Casey is a 
stunning indictment of its decision. 
 

* * *  
 

III 
[Conclusion] 

 
“Power, not reason, is the new currency of this 
Court’s decisionmaking.”[ ] Roe has stood for fifty 
years. Casey, a precedent about precedent 
specifically confirming Roe, has stood for thirty. 
And the doctrine of stare decisis—a critical 
element of the rule of law—stands foursquare 
behind their continued existence. The right those 
decisions established and preserved is embedded 
in our constitutional law, both originating in and 
leading to other rights protecting bodily integrity, 
personal autonomy, and family relationships. The 
abortion right is also embedded in the lives of 
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women—shaping their expectations, influencing 
their choices about relationships and work, 
supporting (as all reproductive rights do) their 
social and economic equality. Since the right’s 
recognition (and affirmation), nothing has 
changed to support what the majority does today. 
Neither law nor facts nor attitudes have provided 
any new reasons to reach a different result than 
Roe and Casey did. All that has changed is this 
Court. 
  
. . . . Now a new and bare majority of this Court—
acting at practically the first moment possible—
overrules Roe and Casey. . . . It eliminates a 50-
year-old constitutional right that safeguards 
women’s freedom and equal station. It breaches a 

core rule-of-law principle, designed to promote 
constancy in the law. In doing all of that, it places 
in jeopardy other rights, from contraception to 
same-sex intimacy and marriage. And finally, it 
undermines the Court’s legitimacy. 
 

* * * 
  
With sorrow—for this Court, but more, for the 
many millions of American women who have 
today lost a fundamental constitutional 
protection—we dissent. 
  

[Appendix omitted] 
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