Table of Contents

Page
CHAPTER 1. INTRODUCTION.....cciccerrutiecrrnerecsssnesscsssnsascssnsesssssnsssssssnssssssanssssssanssssssnns 1
§ 1.01  Traditional Domain of Financial Accounting—Tax Overlap......cccccccccceeveennnene. 1
[1] Traditional Posture of Entities and Tax Administrations...........c..ccccuueee.. 1
[a] Entities: Effective Tax Rate Minimization........cccccceveeeeiiiineeeeeeeeeennnns 2
[b] Tax Administrations: Tax Base Defense........cccoovvvvveviviiiiiiieverieeeeennns 2
[2] Financial Accounting Principles.......ccccoiiiiiiiieiiiiiiie e 3
[3] Accounting for Tax PoSItiOnsS ......cccoviieiiiiiiiiiiiiieee et 4
§ 1.02  Legislative, Regulatory and Financial Accounting Developments..................... 5
[1] Response to Corporate Scandals and Tax Shelters .......cccceeeeeeeeeeeeeeeeeeeennn. 5
[2] Accounting for Uncertain Income Tax Positions .......cccccceeeeeeiiiiiiiieeeeeeeennn, 6
§1.03 U.S. and Global Tax EvVOIUtiOnS ........ccccccoeeiiiiiiiiiiiieieiiiieeeee e 7
[1] TUL.S. ConSiderations .......cccceeerevieeeriurieeeniiieeeseieeeeesrreeeesereeesssssreeessssseessssseens 7
[2] The OECD, UN, EU, and Specific Country Considerations ....................... 8
[B] COMIMEIIT ..ot eee e eeee e eeeeeeeeeeaareeeeeeeeenans 9
S O 2 L V1] =X o) s N 9
§ 1.05 Earnings Management..........cccccvriiiiiiiieeeiiiieeecireeeeeireeeeetreeeesvaeeeesrreeeessseeeenes 11
§ 1.06  Overview of PUBLICAtION ........ccoiiiiiieiiieceeeeeeeeee e 15
CHAPTER 2. ACCOUNTING FOR INCOME TAXES......ccccceeeereeeeccreeeeesssnesesssansenes 17
I R S U e Yo Y= SRR 17
§ 2.02 Tax Differences—Permanent and Temporary .........cccccceeeveeeeeciieeecciieeeeciieeeenns 18
[1] Permanent Differences . .....ccccccciiiiiieeiiiiiiieeeeeeeee e 18
[2] Temporary Differences .......ccccccceiiiiiiiiieee et e e 21
§ 2.03  Various Methods in Accounting for Income Taxes .........ccccccceevvcrrririeeeeeeeccnnnee. 23
[1] Nonrecognition of Deferred TaXes ........ccccevviciiiiieeeeeiiiiiiiieeee e, 23
[2] Partial Recognition of Deferred Taxes .......cccccvveeeciveeeeiiiieeesiieeeeveee e 24
[3] Comprehensive Recognition of Deferred Taxes ........ccccvvvveeeeeeieeccnnnnnnnnn.n. 25
[a] Net of Tax Method .......ccoiiiiiiiiiiiiiiiiieeeecceee e 25
[b] Asset and Liability Method ..........cccooeviiiiiiiiiiiiee e 25
§2.04 Overview of Accounting for Income Taxes ...........ccooevevuvveeieeieeeeiiieeeee e 25
§ 2.05  Basic Principles of Accounting for Income Taxes........ccccevveieecriieeecciieeeciieee e, 29
§ 2.06  Exceptions to Accounting for Income Taxes ........ccccevverieeciieiicciiee e, 29
§ 2.07 Temporary Differences......c.ccccccciiiiiiiiiiei ettt e evae e e 31
[1] In General ......ccoviieiiiiiieeee e e et e e et e e 31
[2] Different Types of Temporary Differences........ccccccceeveeviivieeiiiiiiicininenennn. 32
[3] Examples of Temporary Differences.........cccccovuvveeeeiieiiciiiiiieeeeeeeeeciiieeeenn. 38
§ 2.08  Deferred Tax Liabilities and Deferred Tax Assets.....ccccccveevevciiieencieeeeecieeenns 39
[1] In General .....cccovveiiiiiiiiiieeeee et 39
[2] Applicable Tax Rate.......ccccieiiiiiiieiiiieecciee ettt e 40

[3] Annual Computation of Deferred Tax Liabilities and Deferred Tax
A SSBES ettt e e e e et r e e e e tta e e e e ataeeeattraeeanraeaas 45
[a] Basic Principles..........ueevevieieieiririiiririrerirereeererererereserersrererese.—————. 45

vii



viii

TABLE OF CONTENTS

[b] Examples of Deferred Tax Assets and Deferred Tax Liabilities....... 48
§2.09  Valuation ALIOWAIICE. .......uveviiieeeeeieeeeeeeeeeeeeeeee et e e eeeeeee e e e e e e e eeeaareeeeeeeeeeenaerees 49
R € 1= Y=Y =Y O 49
[2] Sources of INCOME ......cooouureeeiiieeeeeeeeeeee e 54
[8] Tax-Planning StrategiesS......cccccccuiiiiirireeeeeeeiiiiiieeeeeeeeeeiivrreeeeeeeeeseisvareeeaeeas 57
[4] Change in Valuation AlIOWANCE...........cceeieiiiiiiiiieeeeeeecciiireee e e eeeiivreee e 60
§ 2.10  Special DedUucCtionS ......ccc.vviiiiiiieiiiiiiiiiee et e e e et e e e e e e eeaarees 61
§2.11  Alternative Minimum TaxX .......cccoeiiiiiiiiiiiiiiiiiiiieee e e e 63
§ 2,12 TAX CrEaibS..uuriiieiiiiiieiiiee ettt e e eeitee e eeite e e eetreeeeestreeesesbbeeessnsaeeesasssaeesansseaennns 64
§ 2.13 NOL and Tax Credit Carryforwards and Carrybacks...........cccoevvvveeeeeeeeeecnnnen. 65
[1] Recognition of Tax Benefit for Carrybacks .........cc.cccoevvvuvvveeieeeieeniirneenee.n. 65
[2] Recognition of Tax Benefit for Carryforwards.........cccccevveeeeicieeeencneeeeennne. 66
§2.14 Regulated ENterpriSes......ccoiiiiiiiiiiiiiiiiieeeciieeeeeiiee ettt eeetvee e estaeeeeetraeeesvreeeenes 68
§2.15  ASSEt PUIChASES ..ooiii i 69
[1] Business CombINAtIONS .ocoeeeeeieeeieieeeeeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenenns 69
[2] Non-Business Combinations .......coooiiiiiiiieiiiiieieeiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenns 73
§ 2.16 Investment in Corporations and Flow-Through Entities .............ccccccceeennnnnenn. 75
§ 2.17 Intraperiod Tax AllOCAtiON.........cccciiiiiiiiieiiiiiiiieeee et e e e et e e e e e e e eaarees 80
§2.18  Quasi-Reorganizations ........ccccccoeiiiiiiiiiiiieeiiiiiieeeee et eeeeirer e e e e e 81
§ 2.19 Separate Financial Statements of a Subsidiary........cccccceeeeeieeeiiiiiiieeeeeeeeinnee, 82
§ 2.20 Financial Statement Presentation ..........cccccovvveeiiiiiiiiiiiiiieee e 83
§ 2.21  Financial Statement DiSCIOSUIE ...........ccoovriiiviriiiieiieeiiieeeeee e 83
§ 2.22  Developments in Accounting for Income Taxes.......cccceeeeerveeiecciieeeciieee e 85
[1] Corporate Alternative Minimum TaxX.......cccoovvvveeeeeiiiieiiiieeeee e 85
[2] Excise Tax on Stock Buybacks........cccocciiiiiiiciiiiiiie e, 86
[3] Deemed Repatriation TaxX ...cccoooeeeeeieiiiiiiiiieeeeeeeeeeeeeceeeceeeeeeeeeeeeeeeeeee e 88
[4] Corporate Alternative Minimum Tax Credits .........ccoccevvvieeeeeiiiicnninnnennn.. 20
[56] Base Erosion and Anti-Abuse Tax (BEAT) ....cccvvviiiiiiiiiiiiiieieeeeciiieeeeee, 20
[6] Global Intangible Low-Taxed Income (GILTI) ........cccccovvvieeiiiiiiiiiiiinnen.n. 91
[7] Business Interest Expense Limitation.........ccoccveeiieiiiiiiinreeeeeeieeiiinnneeenee. 92
[8] Tax Cuts and Jobs Act of 2017 Disclosure—Examples...........ccccceuvvveeen.... 93
§ 2.23  Planning in Accounting for Income Taxes ........ccccceeeveiierciiieeeiciieeeeieeeeeiieee s 96
CHAPTER 3. UNCERTAIN TAX POSITIONS.....cccccrrreieirrnerncsscneessssensessssnssssssonsenes 99
§ 3.01  Overview of FASB ASC T40—10........coeiiiieiiiiiiiieeeeeeeeeeiieeeeee e e 99
§ 3.02 Background and Rationale for FASB ASC 740—10 .....cccoovvvviiiiieeiiiiiieeeeeeeeen, 102
[1] FIN 48 EXposure Draft........c.ccccoooviimiiiiiiiiiiiieeee e 102
[2] Original Rationale for FASB’s UTP Rules ...........coovvevvivveiiiiiiieeieeenen. 103
§ 3.03 Application of FASB ASC T40—10 .....oooviiiieeiirieeeeeeeeeeeeieeeeee e eeeeeiereeeeeeeeeeans 104
[1] Entities and Tax Positions Subject to FASB ASC 740-10...................... 104
[A] TaX POSITION.....ciiiiiiiiiiiiieieieieeeieeeerereeererererereearsaarerarerarerarerararararaaa—————— 104
[b] Pass-Through and Tax-Exempt Entities.........ccccceovvveiiiiiiiciinnnnn.n. 105
[c] Consolidated ENtities ........ccccooviiiiiiiiiiiiiiiiiieee e 107
[d] Implementation Guidance on Certain Nonpublic Entities ............. 108
[2] Exclusion for Highly Certain or Immaterial Tax Positions.................... 108

§ 3.04  Definitional Interpretations of FASB ASC 740-10—Recognition and
Measurement of Tax Benefits.......cccocvvviiiniiiiniiiniiiieeccceee e, 109

[1] In General ......cccooooiiiiiieiiie ettt tee e e vee e e erae e e e abeea e nens 109



TABLE OF CONTENTS ix

§ 3.05

§ 3.06

§ 3.07
§ 3.08

§ 3.09
§ 3.10

§3.11

[2] Recognition of Tax Benefits ........ccccceeevviiiiiiiiiiiiiiiee et 109
[a] More-Likely-than-Not (MLTN) Standard .........ccccocvvveeeeeeeeinnennneenn. 109
[b] Rejection of “Probable” Standard in the FIN 48 Exposure Draft...111
[c] Widely Understood Administrative Tax Practices and

Precedents ... 112
[A] Unit of ACCOUINL ...covvviviiiiiiiiiiiiiiieieeeeeieeeertveeeeeeereveraaerevereverareserereraaaaaaes 115
[8] Measurement of Tax Benefits .....coooooeieiiiiiiiiiiieieeeeeeecececccccececeeeeeeeeeeeeeeenn 117
[a] Tax Position Fails to Satisfy MLTN Standard ..............cceeeuvveeee.... 117
[b] Tax Position Satisfies MLTN Standard ..........cccoeovveveiiieeiiiininnnn..n. 117
[4] Valuation Allowance and Tax-Planning Strategies .............cccceevuvvveenn.... 121
Subsequent Recognition, Derecognition, and Measurement.......................... 122
[1] Subsequent Recognition, Derecognition, or Remeasurement of the
Benefit of a Prior Tax Position........ccccceeeiiiiiiiiiiiciciiiec e 122
[2] Recognition, Derecognition, and Measurement Standards Applicable
to Subsequent Change in Facts of Prior Tax Position...........cccccvveeeunnen.. 123
[3] Financial Disclosure of Recognition, Derecognition, and
Remeasurement of Prior Tax Position .........cccccceeeeieiiiiiiiiiee e, 127
Interest and Penalties.......cocceiiiiiiiiiiiiiiiicc e 128
[1] Recognition and Derecognition of Interest and Penalties...................... 128
[2] Classification and Disclosure of Interest and Penalties ......................... 129
ClaSSIfICATION. .. .vvviiiieieeecciiiieee e e et e e e e e e eetaae e e e e e e eeeatareeeeeeeeeenes 130
DISCLOSUTES ..ttt st 132
[1] Tabular Reconciliation Required ........ccoooeeeeeeeeeiieiiieieieieeeeeeeeeeeeeeeeeeeeeeennnn 132
[2] Road Map for Tax AUtROTIEY ......coccvviiieiiiiieeiiee et e 134
[3] Convergence of Financial Accounting, Financial Reporting, and
X ittt e e e e et e e e e e e ettt e e e e e e e e enttaraaaeeeeearattrraaaaaaeas 137
Request by Service for UTP Workpapers........coccuvveeeeieeeecciiiiieeeee e 138
Subsequent Disclosure ISSUES.......cccuviiiiiiiiiiiiiiiieeee e e 139
[1]  OVOIVIEW ..o i ittt e et e e e e e e ettt a e e e e e e eeaaaaaaaaaaaeas 139
[2] Disclosure of Possible Recognition of Unrecognized Tax Benefits
Within Succeeding 12-Month Period. ........cccccoeeviiiiiiiiiiinciiieeeiiee e, 140
[a] Reopening of Completed Tax Audit .....ccccvevveeeeeeeiiinneeeeeeeeeiiiiieeeeee. 142
[b] Termination of Statute of Limitations Period..........cccccccoevveeeennnnen.. 143
[3] Disclosures Revealed in Public Filings ......ccoooveeeeeieieiiiiiiieiieeieeeeeeeeeeeeenn 144
2] B € 13 s T=Y 1 R 144
[b] Retained Earnings Adjustment at Adoption........ccccccceeeeevicnnrinnnnnnn. 144
[c] Quarterly SEC Disclosure—Interim Reporting Clarified............... 145
[d] Annual Disclosure—Examples........ccccoeeuiiiiiiiiiiiiiiiiiiieeceeeeeiiineeennn 146
[4] SEC Monitoring of UTP Disclosures ........ccoovvviieieeeeeiciiiiieeee e 149
Tax Return Disclosure of Uncertain Tax Positions.........cccovveveieiiieicininene..n. 158
[1] BacK@round .........oooeiiiiiiiiiiiiieee e 158
[2] Announcement 2010—9 .......ccccciiiiiiiiiiiiiiiiie e e 159
[B] ScChedule UTP......ocoeiiiieiiieeeee e 159
[a] Key Elements of Schedule UTP ........ccccoovviiiiiiiiiiieiieeeeveeeee 160
[i] Audited Financial Statement............ccccccooevvvvveeereieeeiiireeenennn. 160
[i1]] Required Information ............ccccoevvvvereieeeieeiiiireeeeeeeeeeereeeeeeeenn 160
[111] Concise DeSCription ...coooeeeeeeieieieieeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e 161
[1V] RaAnKING ...ccooiiiiiiiiieice ettt 161
[V]  Penalties.....ccccoiiiiiiiiiiiiieeee e 162



X TABLE OF CONTENTS

[Vi] Record a RESEIrVe.......cooovuvvveiiiieiiiiiiieeeee e 162
[Vil] Related Party .....ccoooeeeeeieiiieeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 162
[viii] Reserve Not Recorded Based on Administrative Practice .....163
[ix] Reserve Not Recorded Based on Expectation to Litigate....... 163
[x] Tax Position Taken in a Tax Return .......ccoooeveeeeeiieiiieiiieiennnnnn. 163
[X1] Unit of ACCOUNL ooveeeieieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 163
[x11]] Information Sharing...........ccccccoiiiiiiiiiieeeeiiiiiiiieee e 164
[4] Future Examinations Involving Schedule UTP..........ccccccoeeivveinnnnnnn.n. 164
[6] Relationship of Schedule UTP to Financial Accounting Disclosure
DeciS1I0N-IMAKING .....ovvviiiiiiiiiiiiiiiiiiiiieeeieierereeereresererererererare——.————————————————————. 164
[a] Difference in Analysis Between Financial Accounting and
Schedule UTP......cooiiiiiieecie ettt 165
[b] Extent of SYMmMeEtry......cccccevuiiiiiiiiieeeiiiee et e eeree e e ee e 165
[c] Internal Documentation ..........cccccccvevereririrerererererererererererarerererree.———— 165
[6] Comments About the Schedule UTP Initiative ......cccooeeeeeeeeeeeeieieeeeeeennn. 165
[a] Issues for the Tax Department .........cccccccvvvvvveverivererererereeeeerereeenenenn, 167
[b] Developing ISSUES ......uveiiiiiiiiiiiiiiie et e et e e 167
APPENDIX 3.1. FASB ASC 740-10 CHECKLIST ......ccccccireteerreeeeecrneeeccsneeseeseneenes 169
CHAPTER 4. PERMANENT VERSUS TEMPORARY DIFFERENCES............. 171
§ 4.01  INEXOAUCEION .uuvvviieiiieeeeeeiieeeeee et eeee e e e e e e et e e e e eeeeearaneeeeeeeeenans 171
§ 4.02  Background on Financial INCOME ...........coccuviiiiiiiiieiiiiie e 171
[1] General Principles ...cooooooooeeoeeiieieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e 171
[2] The Focus of Corporate Management ..........ccccceeeeeeeeeeiiiiieeeeeeeeeciiireeennn. 173
§ 4.03 Exemptions and Permanent Differences ...........ccccccovveiiiiiiiiiiiiiiiiiiiiieeee e, 175
[1] General Principles ......ccocviiiiiiiiiiiiiiiiieie ettt 175
[2] Examples of Permanent Differences ..........ccccceevviiiiiecciieeeenciieeeeieee e, 179
[a] Deduction for Foreign-Derived Intangible Income.........ccccuueee...... 179
[b] Research Credit.......cccciiicciieeeeiiiieeeciieeeeieee e e e e veee e eaeee s 181
§ 4.04 Tax Deferral and Temporary Differences .........ccccccoeeeeevvuveeeeeeieeeiiiieeeeeeeeeeenns 182
[1] General Principles .....cccocovveiiiiiiiiiiieeeee e 182
[2] Examples of Tax Deferral Provisions and Temporary Differences ........ 184
[a] Installment Sales of Property .......cccooveieeiiiiiiiiiiiiiieeciiee e 184
[b] Accelerated Depreciation for Equipment .......ccooovvvveviiiiiiiiinennnnnn.n. 187
[c] Foreign Source Income of a Foreign Subsidiary of a U.S.
COTPOTALION......uviiiiiiieeeeeiiiiiiee e e e e e eecciie e e e e e e eeertrereeeeeeeeeaarareeeeeseeeaanes 189
§ 4.05 Reflections on Permanent and Temporary Differences ...........ccccevvvveeeeieennn, 200
[1] General PrincCiples ......coccuiiieiciiieiiiiiee ettt ettt e e evee e e vee e s ivee e e 200
[2] Advantages of Temporary Differences .........cccccceeevveeeecieeeeenciieeeeeieee e 200
[3] Why Temporary Differences Are Unimportant to Corporate
W ' T o PSSP 202
CHAPTER 5. SARBANES-OXLEY—AUDITOR INDEPENDENCE: IMPACT
ON TAX SERVICES......tiiiineiiinnnetiessneeiesssssssssssesssssssssssssssssssansssssssnssssssanssses 207
§ 5.01 Introduction and Background..............cccccooeviiiiiiiiieiioiiiiiiieeee e 207
§ 5.02  Scope of Services Provided by AUditors .......cccccveeeieiiiieiiiiieeeeeeeeeeeeieeeeeeeeeeenns 208
§ 5.03 Appraisal and Valuation SErvICES ...........ccooevvvueieiieeiieeiiieeeeeeeeeeeeeereeeeeeeeeeans 209

§5.04 LAl SEIVICES wuuvvreiiiiiiieeiieeeeee et eee e e e e e e e e ee e e e e eenaraneeaeeeeeeaaes 212



TABLE OF CONTENTS xi

§ 5.05  TaX SOIVICES couuvvreeiieeeeeeeetieeeee e eeeeee e eeeeeear e e e e e e eeeeaaeeeeeeeeesetraseeeeeeeeennans 217
[1] SEC GUIAANCE ..uvveeeeeeeeeeiieeee et e e rnaeee e 217
[2] PCAOB GUIAANCE.......ccoeevreeeeeeeeeeeeeeee e 219
[a] Confidential and Aggressive Tax Position Transactions................. 220
[1] Confidential TranSactions ......ccceeeeeieieieiiieieiiieieeeeeeeeeeeeeeeeeeeenns 220
[11]] Aggressive Tax Position Transactions..........ccccceeeeeeeeicnvvnenennnn. 222
[b] Tax Services for Persons in Financial Reporting Oversight
ROLES e 223
[3] European Commission GUIdancCe.........ccceeeeeviieeriiieeeeiiieeeeniieeeeveee e 225
§ 5.06 Audit Committee Approval of Non-Audit Services.......ccooveveeeeeeeeviivveeeeeeeeennns 225
[1] Pre-Approval of Non-Audit ServiCes........ccoovvvrvieeeeeeeeiiireeeeeeeeeeeciieveeeeeen 225
[2] Inadvertent Error Exception to Approval of Non-Audit Services........... 227
§ 5.07  Contingent FEeS.....cciiiiiiiiiiiii e ettt 228
§ 5.08 Disclosure of Audit and Non-Audit Fees and Non-Audit Service Policies.....228
§ 5.09 Impact of Auditor Independence Rules.......cccoouvvviiiiiiiiiiieeiiieiiieeieeeeee e, 229
[1] Impact on CoOmPANIES .coooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e e e eeeeeeeeeeeeeeeeeeans 230
[2] Tmpact 00 AUAIEOTS coooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e e e e e e e e e e e e e eeeeeeeeeeaes 231
[3] Impact on Non-Audit AAVISOTS coooeeeeeeiiieieeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeans 231
[4] Impact on Investing Public ........ccooiiiiiiiiiiiiiiieeeee e, 232
§ 5.10 Relationship to Global Tax Evolutions.........cccccccuveeeiiiieiniiiieeeeiiie e 232
APPENDIX 5.1. AUDIT COMMITTEE PRE-APPROVAL POLICY..................... 235
CHAPTER 6. MANAGEMENT ASSESSMENT AND AUDITOR
ATTESTATION OF INTERNAL CONTROLS........uiieceeeeecceeeecccnneeeccsnneeeeenns 237
§ 6.01  BacKkgroUNd ....c.oviiiiiiiiiiiiiiiiiee ettt e e e e et e e e e e e e eatabaaaaeaeeeeaanes 237
§ 6.02  Internal Controls ......cooiiiiiiiiiieiieeciiiiiee et e eeeeeere e e e e e e etvaaeeeeeeeeeeanes 238
§ 6.03 Management Assessment and Reporting of Internal Controls ...................... 240
[1] Framework for Evaluating Internal Control ............ccccveeeeiiiiiiicieeeenne. 240
§ 6.04 Auditor Attestation of Internal Controls ...........cccoceoveriiiiiiiieiiiiiiiiiiiieeeee e, 242
§ 6.05 Internal Control for Financial Reporting of Tax Matters.........cccccvveeeeeeeennnn. 244
[1] Establishing Tax Department Controls .......ccccccceeevveeevivveeeieeeeeeireeeeeeen. 244
[2] Controls over Preparation of Financial Statement Tax Accounts and
DiSCloSUIrES—OVEIVIEW ....uviiiiieeeiiciiiiiee e e e ettt e e e e e e e etaree e e e e e e esaeeraaaeeeeeas 245
[a] Controls over Specific SItUALIONS ......ccovvvvvviieeeeeeeieeeeeee e 245
[3] Controls to Prevent Theft of ASSEtS.......covvvvvveeiiiiiiiieieeeeeee e 254
[4] General Tax Department ControlS........ccceeeeuviiiiiieeeeiiiiiiieeee e, 254
CHAPTER 7. SPECIFIC SITUATIONS......outticireereccneeeeccneeeesssnessssssssssssssssasssssnsases 257
§ 701 TN GENETAL .ot e e e e e e e e e 257
§ 7.02 Advance Payments for ServiCes......coiiiiiiiiiiiiiiiiiiieee et eeerree e e e e e 258
§ 7.03  Bad DebtS.cccieiiiiiiiiii e e e e e e e e e erb e e aaaeeeeaanes 262
§ 7.04 Business CombINAtIONS ........cciiiiiiiiiiiiiiieeeeeeeciiiiieeeeeeeeeeciiareeeeeeeeeeeirrreeeeaeeeesnes 264
§ 7.05 BusSiness EXPENSEes ....coooviiviiiiiiiiiiiiiiieeee et e e e 278
§ 7.06  Foreign-Derived Intangible INCOME ..........coccovvviiiiiiiiiiiiiiiiiee e, 282
§ 7.07  Global Intangible Low-Taxed INnCome ..........cccovvveiiiiiniiiiiiiiee e, 284
§ 7.08 Base Erosion and Anti-Abuse Tax (BEAT) ......uvvviiiiiiiiieee e, 286
§ 7.09 Depreciation—Real Property ......cccooveiiiiiiiiiiiieeeiieee e 288

§7.10

Foreign Tax CreditS.......ooooueeeiiie et e e e e e e e eeenes 292



xii

TABLE OF CONTENTS

§ 7.11 Intangibles and GOOAWILL...........ccooviiuviiiiiiiiiiiiiiieeee e e eeeaas
I 57 ' 0} Y- B0 1 =Y o | A ORR
§ 718 JOINE VENEUTES .evvveiiiiiiiieiieeeeee et eeeeae e e e e e e e e eeeeeeeenaranneeeeeeeennes
§ 7.14  Life INSUTANCE ..vvveiiii it e e e e e e e e eenaraneeeeeeeeennes
§ 7.15  Net Operating LioSSES ...c.uuiiiiiiii ittt e e e e e earare e e e e e eeeeaaes
§ 7.16  Permanent Establishment ..........ccccciviiiiiiiiiiiiiiiiic e
§ 7.17 Research and Development/Experimental Expenditures..........ccccvveeeeeeennns
§ 718  SHALE TAX ciiiiiiiiiiiiiiie e e et e e e e et e e e e e e e e etabareaaaeeeeenes
§ 7.19  Stock Options—EXPenSING.......ccciviiiiiiiieiiiiiieeeiieeeecireeeesrreeeesrreeeeserreeeessseeees
CHAPTER 8. ATTORNEY-CLIENT AND RELATED PRIVILEGES ..................
§ 8.01  Attorney-Client Privilege .........cccuiiiiiiiiieiiiiieeeiieeeeciree et e e ivre e e eevaee s
[1] In General ......cooeviiiiiiiiiieee et
[2] DefInition.....ccccuiiiiiiiiiiiiiiieeee e e e e et e e e eeear e
[3] Requirements for Application .......cccccceiiiieeiiiieeieieeeeeeiiieeeeee e
[a] Person Asserting Must Be a Client..........ccccocoovvvvvvvveeeieeeeeniirieeeeeen.
[b] Counsel Must Be Acting as an Attorney .........cccoeevvveeeeeeeeeeciivveennnnn.
[c] Communication Must Be Between Attorney and Client.................
[d] Communication Must Be Made and Maintained in Confidence.....
Y VA= )
[a] Effect of Voluntary DiscloSuUre ........ccccoeevvviviieeeeiiciiiiieeee e,
[b] Disclosure to Third Party ......ccccccceeeiiiiiiiiiiiiiiieecieee e,
[c] Disclosure to Employees......cccoooeeiiiiiiiiiiiiiiiiiieiieecciieeeeee e
[d] Disclosure Between Related Corporations..........ccceeeevveeeecevveeeennnenn.
§ 8.02  Work-Product DOCEIINE .......uviiiiiiiieiiiiiie ettt ettt eveee e e e ivae e e e evaee s
[1]  OVOIVIEW ..o e e e e e e e erareeae e
[2] “Anticipation of Litigation” .........cccoovciiiiiiiiiiiiieieeeee e
BT VA= A )
[A] GENETAL .....coovvveeeiiiiiiiiiiieeeeeeeeeeee bbb a————————————————
[b] Disclosure to Avoid Penalties........ccccccvvvvvvvvivviveririrerererereeeverereennennnn,
§ 8.03 Application in International Tax Matters ......cccccceeeveeeviveeieeeeeeeeeeeee e
§ 8.04 Extension of Privilege to Nonlawyers Authorized to Practice Before the
SEIVICE ..eeiiieieeeiiiiiteeeeeeeeccitt e e e e e e eeeeetareeeeeeeeestutaraeaeaeeeeaasttasssaaaeeeesasstassaaaaeeanannes
[1] In General .....ccoovviiiiiiiiieeeee e et e e
[2] TRC SeCtiOn TB25 .....eeiieeeiiieeeiiiieeeiiieeeeeiteeeeerteeeseraee e eebeeeeenaaeeseareeaeennnes
[3] Kovel RelationShips ......ccoouvviiiiiiiiiiiiiiiieeeceeeciiiieeee et
§ 8.05 Tax Accrual WOIrKPaAPEIS. ....uciiiiiieeiiieeeeeeeeeeeceeeeeee e eeeeeee e e e eeeereeeeeeeeeeans
) € 1= Y=Y =Y RS
[2] Tax Accrual and Audit Workpapers ........ccooovvveeeeeeeeeeeiiveeeeeeeeeeeeieeeeeeeen
[a] Definition of Tax Accrual Workpapers .......ccccceevvvvveeeeeeeieeiiveeennennn.
[b] AuUdit WOrKpPaPerS....cuvvvveviviviieeieieieieerererereeeeereserererereresereraresererrse———..
[c] Tax Reconciliation WOrKpPapers ............evvvvevevvererererererererererererssesennnes
[3] Service Policy of Restraint for Tax Accrual Workpapers and Audit
W OTKPDAPETS .eviiiiiieee ettt e ettt e e e e eeettae e e e e e e e e eattaaeeeeeeeeeeasaraseaeaeeas
[a] Non-Listed Transactions ..........cccccccceeciiiiiieeeeeeeeiiiiiieeeeeeeeeeeirereeeeens
[b] Listed Transaction EXCeption .......ccccccceeeveiuiereniiiieeesiiieeeecieeeeeevnennn
[i] Returns Filed After February 28, 2000 but Before July 1,
2002ttt e e e e e e et e e e e ebbaeeeabaaeeearaaaeanns

[ii] Returns Filed on or After July 1, 2002 ........cccceeevevieeencrieeennnne.



TABLE OF CONTENTS xiii

[4] IDRs and Summons Relating to Tax Accrual Workpapers..................... 364
[6] Application of Work-Product Doctrine to Tax Accrual Workpapers
and Other Tax Documents ............cccovviieiciiiee i 365
2] B O A=Y T4 Ty SR 365
[b] The “in Anticipation of Litigation” Standard...........c...ccceeeurrinnnen... 366
[c] Textron: Denial of Work Product Privilege to Tax Accrual
oY 1 TN o 1<) = 370
[d] Deloitte: Application of Work Product Privilege to Tax
DOCUMENES ... 371

[e] Wells Fargo: Privilege Applies to Tax Accrual Workpaper
Analysis, but Not to Listing and Identification Procedure of

Uncertain Tax PositionS .......ccccvviieeeriiiiiiiiieeeeeeeireeee e eeeiireeee e 373
[f] Comments on Deloitte, Textron and Wells Fargo..........cccccueeeennee... 376

[6] Application to FASB ASC 740-10 Workpapers and Schedule UTP
DOCUMENES......euviiiiiiie et e e e e e e e e e ettarr e e e e e e esesnrrnaeeaeeas 377

CHAPTER 9. TRANSFER PRICING AND PERMANENT ESTABLISHMENT

MATTERS.....outiiiiiinnininsiosssssssssosssssssassosssssssassssssssssassosasssssssssssssosssssssassssssssssassosass 383
§9.01  Overview and CheCKIISt ..........coiiiiiiieiiiie e 383
§ 9.02  TIIUSEIATION ccoeeeieeieiie ettt eeeeee et e e e e e e e e e e e e e et eeeeeeeeeensasaneeeeeeeeannes 385
§ 9.03 Application of FASB ASC T40—10 .....uuvviiiiiiiiiiiiiiiee e eecciireeee e e eeeeiiireeeeeeeeeeaens 387

[1] Unit of Account for Transfer Pricing........ccccovvviviieiiiiiiiiiiiieieeeeeeiiieee, 388
[2] Aggregation or Offsetting of Positions in Transfer Pricing .................... 390
[3] Application of Treaty Concepts.....c.ccceeviieeiiiiieeeriiiie e eeriee e e e 391
[4] Application of FASB ASC 740-10 to Illustration 9-1........cccceeeeveeeennnne. 391
[2] RECOZIITION .....cevviviviiiiiiirieireeieererrreiererererereresererererererererarerara—————————————— 392
[D] MEASUTEIMIENL ......cevvvireririririeieeeeririeeeererererererererererererererare—ar.—————————————— 392
[6] Transfer Pricing Opinions for FASB ASC 740—10......cccceevveeeeeevnrnnenne... 393
[6] Dealing with the AUditor.........ccooeiviiiiiiiieiccee e 394
§ 9.04  Subsequent Recognition, Derecognition and Measurement........................... 394
§ 9.05  DISCLOSUTE ...coeoueieieeiii ettt e e e e et e e e e e e e e aaaeeeeeeeeeensaaanreeeeseeeanns 396
§9.06 SOX Section 404 Considerations (Assessment and Certification of
Internal Controls) .......couiiiiiiiiiiieecceee e e e e e 399
[1] Do Discrepancy Issues EXISt? ....cccooviiiiiiiiiiiiiiiiiiicceceecieeee e, 401
[2] Do Discrepancy Issues Constitute Material Weaknesses?...................... 401
[3] Might Other Events Independently Constitute Material
W EAKNESSES?. . eieiiiieiiieeiie et etee ettt se e et e st e st e et eeenteeenaeesnseesnneesnreas 402
[4] How Much Information Is Appropriate for the Company to Provide? ...403
[6] Are There Attorney-Client Privilege Issues to Be Addressed?............... 404
[6] Given Increasing Transparency, How Can a Company Undertake
Serious Transfer Pricing Planning? ..........cccooeiieiiiiiieiiiee e 405
§ 9.07  Circular 230 and Transfer Pricing Opinions .........ccccceeeeeviieeeecvieeeenveeeeeennenn. 406
[1] Transfer Pricing Opinions and Circular 230—Potential Sanctions
ANA COSES ..ttt e e et e e e e e e ettt r e e e e e e e eeatarraeaaaeeas 407
§ 9.08 Arm’s Length Price Compared to “Fair Value”..........ccccovviviiiiiiiiiiiiiiiieeeeeeens 409
§ 9.09 Transparency, Transfer Pricing, and the Examination Process .................... 411
[1] BacCK@roUund ........coooiiiiiiiiiiieiieeeeeeeecieee et 411

[2] IRS Request for FASB ASC 740—10 Materials ........cccooovveeeeeeeeeecinnneenn.... 412



xiv TABLE OF CONTENTS

§ 9.10 Base Erosion and Profit Shifting.............cccoeeviiiviiiiiiiiiiiiiiieiee e 413
[1] Checklist of BEPS Considerations.........cccoevvvvvvieeeeeeeeiiiieeeeeeeeeeeereeeeeeens 414
[2] Country-by-Country Reporting.......cccccceeeeeevviveeeeeieeeeeeieeeeeeeeeeeeveeeeee e 415
[a] OECD GUIAEIINES...uuuueeiiieeiiiiieeeee e 416
[b] Implementation and Planning..........cccccovvviiieiiiiiiiiiieeeeeeeeciiieeeenn, 418
[c] Concerns About ChC...........uuvvviiiiiiiiiiiiieiiiieiieeierereeerereeerererererer—————— 419
[d] Checklist for CbC Implementation Processes........cccccvvvvvvvvvvvvvvnnnnns 419
[e] Concluding Statement .......cccceeeeiiieeeciiiieeeiiee e eree e 422

§ 9.11 Dealing with Transparency in Transfer Pricing Matters—a Suggested
APPTOACH .. 422
[1] Elements of the Global Planning Process .........ccccveeveiieeeiiiieeeecieee e, 423
[2] Addressing a Currently Problematic Situation ..........ccccceeeeevieeiicneeeennnne. 423
§ 9.12 Permanent Establishment Matters.........ccooovvvvviiiieiiiiiiieeeee e 424
§ 9.13  Advance Resolution Programs........cccccceeeeeiiiiiiiiiieeiiiiee e eeieee e e 428
4N 23 3 O 0 O 07N} O RO 433
TABLE OF STATUTES .utttettttertteentteestteestteenitee sttt esuteesateeebeeessseesseeensseesbeeessseessessnsseesnes 435
TABLE OF REGULATIONS .....cetitttirtttentteetteenitee sttt esiteesateeebteesabeesabeeenabeesabeeensseesmsessnseeessnees 439
TABLE OF RULES .....ettiiittiiite ettt ettt ettt e et e st e st esabeesabeeenbbeesabeesbaeenarees 441





