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CHAPTER 4  

Affirmative Action 

After the notes ending on page 274, add the following: 

Students for Fair Admissions, Inc. v. President and Fellows 

of Harvard College 

143 S. Ct. ____ (2023) 

 
Chief Justice ROBERTS delivered the opinion of the Court. 

 

In these cases we consider whether the admissions systems used by Harvard College and 

the University of North Carolina, two of the oldest institutions of higher learning in the United 

States, are lawful under the Equal Protection Clause of the Fourteenth Amendment. 

I 

[The Court described the admissions process at Harvard and at UNC, emphasizing that at 

both universities, admissions decisions could be made based on the race or national origin of ap-

plicants, as a “plus” factor principally for African American, Hispanic American, and Native 

American applicants. 

The Court also assumed, as had prior decisions, that the legality of the admissions pro-

cesses under Title VI of the Civil Rights Act of 1964 was judged by the same standards as state 

action under the Equal Protection. No party had asked the Court to reconsider this equivalence, 

although it was questioned by Justice Gorsuch in his concurring opinion.] 

 

II 

[The Court held that Students for Fair Admissions had standing to challenge the admissions 

processes based on the standing of its members.] 

 

III 

[The Court recounted the history of race-conscious measures by state government from the 

ratification of the Fourteenth Amendment in 1868 to the decision in Regents of the University of 

California v. Bakke, 438 U.S. 265 (1978).] 

C 

In the years that followed our “fractured decision in  Bakke,” lower courts “struggled to 

discern whether Justice Powell's” opinion constituted “binding precedent.” Grutter, 539 U.S. at 

325. We accordingly took up the matter again in 2003, in the case Grutter v. Bollinger, which 

concerned the admissions system used by the University of Michigan law school.  There, in another 

sharply divided decision, the Court for the first time “endorse[d] Justice Powell's view that student 

body diversity is a compelling state interest that can justify the use of race in university admis-

sions.” Id., at 325.The Court's analysis tracked Justice Powell's in many respects. As for compel-

ling interest, the Court held that “[t]he Law School's educational judgment that such diversity is 

essential to its educational mission is one to which we defer.” Id., at 328. In achieving that goal, 

however, the Court made clear—just as Justice Powell had—that the law school was limited in the 
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means that it could pursue. The school could not “establish quotas for members of certain racial 

groups or put members of those groups on separate admissions tracks.” Id., at 334. Neither could 

it “insulate applicants who belong to certain racial or ethnic groups from the competition for ad-

mission.” Ibid. Nor still could it desire “some specified percentage of a particular group merely 

because of its race or ethnic origin.” Id., at 329–330. 

These limits, Grutter explained, were intended to guard against two dangers that all race-

based government action portends. The first is the risk that the use of race will devolve into “ille-

gitimate ... stereotyp[ing].” Richmond v. J. A. Croson Co., 488 U.S. 469, 493 (plurality opinion). 

Universities were thus not permitted to operate their admissions programs on the “belief that mi-

nority students always (or even consistently) express some characteristic minority viewpoint on 

any issue.” Grutter, 539 U.S. at 333. The second risk is that race would be used not as a plus, but 

as a negative—to discriminate against those racial groups that were not the beneficiaries of the 

race-based preference. A university's use of race, accordingly, could not occur in a manner that 

“unduly harm[ed] nonminority applicants.” Id., at 341. 

But even with these constraints in place, Grutter expressed marked discomfort with the use 

of race in college admissions. The Court stressed the fundamental principle that “there are serious 

problems of justice connected with the idea of [racial] preference itself.” Ibid.  It observed that all 

“racial classifications, however compelling their goals,” were “dangerous.” Grutter, 539 U.S. at 

342, And it cautioned that all “race-based governmental action” should “remai[n] subject to con-

tinuing oversight to assure that it will work the least harm possible to other innocent persons com-

peting for the benefit.” Id., at 341. 

To manage these concerns, Grutter imposed one final limit on race-based admissions pro-

grams. At some point, the Court held, they must end. Id., at 342  This requirement was critical, 

and Grutter emphasized it repeatedly. “[A]ll race-conscious admissions programs [must] have a 

termination point”; they “must have reasonable durational limits”; they “must be limited in time”; 

they must have “sunset provisions”; they “must have a logical end point”; their “deviation from 

the norm of equal treatment” must be “a temporary matter.” Ibid. The importance of an end point 

was not just a matter of repetition. It was the reason the Court was willing to dispense temporarily 

with the Constitution's unambiguous guarantee of equal protection. The Court recognized as much: 

“[e]nshrining a permanent justification for racial preferences,” the Court explained, “would offend 

this fundamental equal protection principle.” Ibid.; see also id., at 342–343, for the proposition 

that “[i]t would be a sad day indeed, were America to become a quota-ridden society, with each 

identifiable minority assigned proportional representation in every desirable walk of life”). 

Grutter thus concluded with the following caution: “It has been 25 years since Justice Pow-

ell first approved the use of race to further an interest in student body diversity in the context of 

public higher education.... We expect that 25 years from now, the use of racial preferences will no 

longer be necessary to further the interest approved today.” 539 U.S. at 343. 

 

IV 

Twenty years later, no end is in sight. “Harvard's view about when [race-based admissions 

will end] doesn't have a date on it.” Tr. of Oral Arg. in No. 20–1199. Neither does UNC's. Yet 

both insist that the use of race in their admissions programs must continue. 

But we have permitted race-based admissions only within the confines of narrow re-

strictions. University programs must comply with strict scrutiny, they may never use race as a 

stereotype or negative, and—at some point—they must end. Respondents’ admissions systems—
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however well intentioned and implemented in good faith—fail each of these criteria. They must 

therefore be invalidated under the Equal Protection Clause of the Fourteenth Amendment.e 

A 

Because “[r]acial discrimination [is] invidious in all contexts,” Edmonson v. Leesville 

Concrete Co., 500 U.S. 614, 619 (1991), we have required that universities operate their race-

based admissions programs in a manner that is “sufficiently measurable to permit judicial [re-

view]” under the rubric of strict scrutiny, Fisher v. University of Tex. at Austin, 579 U.S. 365, 381 

(2016) (Fisher II). “Classifying and assigning” students based on their race “requires more than ... 

an amorphous end to justify it.” Parents Involved, 551 U.S. at 735. 

Respondents have fallen short of satisfying that burden. First, the interests they view as 

compelling cannot be subjected to meaningful judicial review. Harvard identifies the following 

educational benefits that it is pursuing: (1) “training future leaders in the public and private sec-

tors”; (2) preparing graduates to “adapt to an increasingly pluralistic society”; (3) “better educating 

its students through diversity”; and (4) “producing new knowledge stemming from diverse out-

looks.”  980 F.3d at 173–174. UNC points to similar benefits, namely, “(1) promoting the robust 

exchange of ideas; (2) broadening and refining understanding; (3) fostering innovation and prob-

lem-solving; (4) preparing engaged and productive citizens and leaders; [and] (5) enhancing ap-

preciation, respect, and empathy, cross-racial understanding, and breaking down stereotypes.”  567 

F.Supp.3d at 656. 

Although these are commendable goals, they are not sufficiently coherent for purposes of 

strict scrutiny. At the outset, it is unclear how courts are supposed to measure any of these goals. 

How is a court to know whether leaders have been adequately “train[ed]”; whether the exchange 

of ideas is “robust”; or whether “new knowledge” is being developed?  Ibid.;  980 F.3d at 173–

174. Even if these goals could somehow be measured, moreover, how is a court to know when 

they have been reached, and when the perilous remedy of racial preferences may cease? There is 

no particular point at which there exists sufficient “innovation and problem-solving,” or students 

who are appropriately “engaged and productive.”  567 F.Supp.3d at 656. Finally, the question in 

this context is not one of no diversity or of some: it is a question of degree. How many fewer 

leaders Harvard would create without racial preferences, or how much poorer the education at 

Harvard would be, are inquiries no court could resolve. 

Comparing respondents’ asserted goals to interests we have recognized as compelling fur-

ther illustrates their elusive nature. In the context of racial violence in a prison, for example, courts 

can ask whether temporary racial segregation of inmates will prevent harm to those in the prison. 

See Johnson, 543 U.S. at 512–513. When it comes to workplace discrimination, courts can ask 

whether a race-based benefit makes members of the discriminated class “whole for [the] injuries 

[they] suffered.” Franks v. Bowman Transp. Co., 424 U.S. 747, 763 (1976). And in school segre-

gation cases, courts can determine whether any race-based remedial action produces a distribution 

of students “compar[able] to what it would have been in the absence of such constitutional viola-

tions.” Dayton Bd. of Ed. v. Brinkman, 433 U.S. 406, 420(1977). 

Nothing like that is possible when it comes to evaluating the interests respondents assert 

here. Unlike discerning whether a prisoner will be injured or whether an employee should receive 

backpay, the question whether a particular mix of minority students produces “engaged and 

 
4 The United States as amicus curiae contends that race-based admissions programs further compelling inter-

ests at our Nation's military academies. No military academy is a party to these cases, however, and none of 

the courts below addressed the propriety of race-based admissions systems in that context. This opinion also 

does not address the issue, in light of the potentially distinct interests that military academies may present. 
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productive citizens,” sufficiently “enhance[s] appreciation, respect, and empathy,” or effectively 

“train[s] future leaders” is standardless.  567 F.Supp.3d at 656;  980 F.3d at 173–174. The interests 

that respondents seek, though plainly worthy, are inescapably imponderable. 

Second, respondents’ admissions programs fail to articulate a meaningful connection be-

tween the means they employ and the goals they pursue. To achieve the educational benefits of 

diversity, UNC works to avoid the underrepresentation of minority groups, 567 F.Supp.3d at 591–

592, and n. 7, while Harvard likewise “guard[s ] against inadvertent drop-offs in representation” 

of certain minority groups from year to year, Brief for Respondent in No. 20–1199, at 16. To 

accomplish both of those goals, in turn, the universities measure the racial composition of their 

classes using the following categories: (1) Asian; (2) Native Hawaiian or Pacific Islander; (3) His-

panic; (4) White; (5) African-American; and (6) Native American. See, e.g.,  397 F.Supp.3d at 

137, 178. It is far from evident, though, how assigning students to these racial categories and mak-

ing admissions decisions based on them furthers the educational benefits that the universities claim 

to pursue. 

For starters, the categories are themselves imprecise in many ways. Some of them are 

plainly overbroad: by grouping together all Asian students, for instance, respondents are appar-

ently uninterested in whether South Asian or East Asian students are adequately represented, so 

long as there is enough of one to compensate for a lack of the other. Meanwhile other racial cate-

gories, such as “Hispanic,” are arbitrary or undefined.. And still other categories are underinclu-

sive. When asked at oral argument “how are applicants from Middle Eastern countries classified, 

[such as] Jordan, Iraq, Iran, [and] Egypt,” UNC's counsel responded, “[I] do not know the answer 

to that question.” Tr. of Oral Arg. in No. 21–707. 

Indeed, the use of these opaque racial categories undermines, instead of promotes, respond-

ents’ goals. By focusing on underrepresentation, respondents would apparently prefer a class with 

15% of students from Mexico over a class with 10% of students from several Latin American 

countries, simply because the former contains more Hispanic students than the latter. Yet “[i]t is 

hard to understand how a plan that could allow these results can be viewed as being concerned 

with achieving enrollment that is ‘broadly diverse.’ ” Parents Involved, 551 U.S. at 724. And given 

the mismatch between the means respondents employ and the goals they seek, it is especially hard 

to understand how courts are supposed to scrutinize the admissions programs that respondents use. 

The universities’ main response to these criticisms is, essentially, “trust us.” None of the 

questions recited above need answering, they say, because universities are “owed deference” when 

using race to benefit some applicants but not others. Brief for University Respondents in No. 21–

707, at 39. It is true that our cases have recognized a “tradition of giving a degree of deference to 

a university's academic decisions.” Grutter, 539 U.S. at 328. But we have been unmistakably clear 

that any deference must exist “within constitutionally prescribed limits,” ibid., and that “deference 

does not imply abandonment or abdication of judicial review,” Miller–El v. Cockrell, 537 U.S. 

322, 340 (2003). Universities may define their missions as they see fit. The Constitution defines 

ours. Courts may not license separating students on the basis of race without an exceedingly per-

suasive justification that is measurable and concrete enough to permit judicial review. As this 

Court has repeatedly reaffirmed, “[r]acial classifications are simply too pernicious to permit any 

but the most exact connection between justification and classification.” Gratz v. Bollinger, 539 

U.S. 244, 270. The programs at issue here do not satisfy that standard. 
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B 

The race-based admissions systems that respondents employ also fail to comply with the 

twin commands of the Equal Protection Clause that race may never be used as a “negative” and 

that it may not operate as a stereotype. 

First, our cases have stressed that an individual's race may never be used against him in the 

admissions process. Here, however, the First Circuit found that Harvard's consideration of race 

has led to an 11.1% decrease in the number of  Asian-Americans admitted to Harvard. 980 F.3d at 

170, n. 29. And the District Court observed that Harvard's “policy of considering applicants’ race 

... overall results in fewer Asian American and white students being admitted.”  397 F.Supp.3d at 

178. 

Respondents nonetheless contend that an individual's race is never a negative factor in their 

admissions programs, but that assertion cannot withstand scrutiny. Harvard, for example, draws 

an analogy between race and other factors it considers in admission. “[W]hile admissions officers 

may give a preference to applicants likely to excel in the Harvard-Radcliffe Orchestra,” Harvard 

explains, “that does not mean it is a ‘negative’ not to excel at a musical instrument.” Brief for 

Respondent in No. 20–1199, at 51. But on Harvard's logic, while it gives preferences to applicants 

with high grades and test scores, “that does not mean it is a ‘negative’ ” to be a student with lower 

grades and lower test scores. Ibid. This understanding of the admissions process is hard to take 

seriously. College admissions are zero-sum. A benefit provided to some applicants but not to oth-

ers necessarily advantages the former group at the expense of the latter. 

Respondents also suggest that race is not a negative factor because it does not impact many 

admissions decisions. Yet, at the same time, respondents also maintain that the demographics of 

their admitted classes would meaningfully change if race-based admissions were abandoned. And 

they acknowledge that race is determinative for at least some—if not many—of the students they 

admit. How else but “negative” can race be described if, in its absence, members of some racial 

groups would be admitted in greater numbers than they otherwise would have been? The “[e]qual 

protection of the laws is not achieved through indiscriminate imposition of inequalities.” Shelley, 

334 U.S. at 22. 

Respondents’ admissions programs are infirm for a second reason as well. We have long 

held that universities may not operate their admissions programs on the “belief that minority stu-

dents always (or even consistently) express some characteristic minority viewpoint on any issue.” 

Grutter, 539 U.S. at 333. That requirement is found throughout our Equal Protection Clause juris-

prudence more generally. See, e.g., Schuette v. BAMN, 572 U.S. 291, 308 (2014) (plurality opin-

ion) (“In cautioning against ‘impermissible racial stereotypes,’ this Court has rejected the assump-

tion that ‘members of the same racial group—regardless of their age, education, economic status, 

or the community in which they live—think alike ....’ ”). 

Yet by accepting race-based admissions programs in which some students may obtain pref-

erences on the basis of race alone, respondents’ programs tolerate the very thing that Grutter fores-

wore: stereotyping. The point of respondents’ admissions programs is that there is an inherent 

benefit in race qua race—in race for race's sake. Respondents admit as much. Harvard's admissions 

process rests on the pernicious stereotype that “a black student can usually bring something that a 

white person cannot offer.”  Bakke, 438 U.S. at 316, 98 S.Ct. 2733 (opinion of Powell, J.). 

We have time and again forcefully rejected the notion that government actors may inten-

tionally allocate preference to those “who may have little in common with one another but the 

color of their skin.” Shaw, 509 U.S. at 647. The entire point of the Equal Protection Clause is that 



 

7 

 

treating someone differently because of their skin color is not like treating them differently because 

they are from a city or from a suburb, or because they play the violin poorly or well. 

“One of the principal reasons race is treated as a forbidden classification is that it demeans 

the dignity and worth of a person to be judged by ancestry instead of by his or her own merit and 

essential qualities.” Rice, 528 U.S. at 517. But when a university admits students “on the basis of 

race, it engages in the offensive and demeaning assumption that [students] of a particular race, 

because of their race, think alike,” Miller v. Johnson, 515 U.S. 900, 911–912 (1995)—at the very 

least alike in the sense of being different from nonminority students. In doing so, the university 

furthers “stereotypes that treat individuals as the product of their race, evaluating their thoughts 

and efforts—their very worth as citizens—according to a criterion barred to the Government by 

history and the Constitution.” Id., at 912. Such stereotyping can only “cause[ ] continued hurt and 

injury,” Edmonson, 500 U.S. at 631, contrary as it is to the “core purpose” of the Equal Protection 

Clause, Palmore, 466 U.S. at 432 

C 

If all this were not enough, respondents’ admissions programs also lack a “logical end 

point.” Grutter, 539 U.S. at 342. 

Respondents and the Government first suggest that respondents’ race-based admissions 

programs will end when, in their absence, there is “meaningful representation and meaningful 

diversity” on college campuses. Tr. of Oral Arg. in No. 21–707, at 167. The metric of meaningful 

representation, respondents assert, does not involve any “strict numerical benchmark,” id., at 86; 

or “precise number or percentage,” id., at 167; or “specified percentage,” Brief for Respondent in 

No. 20–1199, at 38 (internal quotation marks omitted). So what does it involve? 

Numbers all the same. At Harvard, each full committee meeting begins with a discussion 

of “how the breakdown of the class compares to the prior year in terms of racial identities.”  397 

F.Supp.3d at 146. And “if at some point in the admissions process it appears that a group is notably 

underrepresented or has suffered a dramatic drop off relative to the prior year, the Admissions 

Committee may decide to give additional attention to applications from students within that 

group.”  Ibid.; see also  id., at 147 (District Court finding that Harvard uses race to “trac[k] how 

each class is shaping up relative to previous years with an eye towards achieving a level of racial 

diversity”). 

The results of the Harvard admissions process reflect this numerical commitment. For the 

admitted classes of 2009 to 2018, black students represented a tight band of 10.0%–11.7% of the 

admitted pool. The same theme held true for other minority groups: 
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Brief for Petitioner in No. 20–1199 etc., p. 23. Harvard's focus on numbers is obvious. 

UNC's admissions program operates similarly. The University frames the challenge it faces 

as “the admission and enrollment of underrepresented minorities,” Brief for University Respond-

ents in No. 21–707, at 7, a metric that turns solely on whether a group's “percentage enrollment 

within the undergraduate student body is lower than their percentage within the general population 

in  North Carolina,” 567 F.Supp.3d at 591, n. 7. The University “has not yet fully achieved its 

diversity-related educational goals,” it explains, in part due to its failure to obtain closer to propor-

tional representation. Brief for University Respondents in No. 21–707, at 7. 

The problem with these approaches is well established. “[O]utright racial balancing” is 

“patently unconstitutional.” Fisher I, 570 U.S. at 311. That is so, we have repeatedly explained, 

because “[a]t the heart of the Constitution's guarantee of equal protection lies the simple command 

that the Government must treat citizens as individuals, not as simply components of a racial, reli-

gious, sexual or national class.” Miller, 515 U.S. at 911. By promising to terminate their use of 

race only when some rough percentage of various racial groups is admitted, respondents turn that 

principle on its head. Their admissions programs “effectively assure[ ] that race will always be 

relevant ... and that the ultimate goal of eliminating” race as a criterion “will never be achieved.” 

Croson, 488 U.S. at 495. 

Respondents’ second proffered end point fares no better. Respondents assert that universi-

ties will no longer need to engage in race-based admissions when, in their absence, students nev-

ertheless receive the educational benefits of diversity. But as we have already explained, it is not 

clear how a court is supposed to determine when stereotypes have broken down or “productive 

citizens and leaders” have been created.  567 F.Supp.3d at 656. Nor is there any way to know 
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whether those goals would adequately be met in the absence of a race-based admissions program. 

As UNC itself acknowledges, these “qualitative standard[s]” are “difficult to measure.” Tr. of Oral 

Arg. in No. 21–707, at 78. 

Third, respondents suggest that race-based preferences must be allowed to continue for at 

least five more years, based on the Court's statement in Grutter that it “expect[ed] that 25 years 

from now, the use of racial preferences will no longer be necessary.” 539 U.S. at 343. The 25-year 

mark articulated in Grutter, however, reflected only that Court's view that race-based preferences 

would, by 2028, be unnecessary to ensure a requisite level of racial diversity on college campuses. 

Ibid. That expectation was oversold. Neither Harvard nor UNC believes that race-based admis-

sions will in fact be unnecessary in five years, and both universities thus expect to continue using 

race as a criterion well beyond the time limit that Grutter suggested. See Tr. of Oral Arg. in No. 

20–1199, at 84–85; Tr. of Oral Arg. in No. 21–707, at 85–86. Indeed, the high school applicants 

that Harvard and UNC will evaluate this fall using their race-based admissions systems are ex-

pected to graduate in 2028—25 years after Grutter was decided. 

Finally, respondents argue that their programs need not have an end point at all because 

they frequently review them to determine whether they remain necessary. Respondents point to 

language in Grutter that, they contend, permits “the durational requirement [to] be met” with “pe-

riodic reviews to determine whether racial preferences are still necessary to achieve student body 

diversity.” 539 U.S. at 342. But Grutter never suggested that periodic review could make uncon-

stitutional conduct constitutional. To the contrary, the Court made clear that race-based admissions 

programs eventually had to end—despite whatever periodic review universities conducted. 

Here, however, Harvard concedes that its race-based admissions program has no end point. 

Brief for Respondent in No. 20–1199, at 52 (Harvard “has not set a sunset date” for its program). 

And it acknowledges that the way it thinks about the use of race in its admissions process “is the 

same now as it was” nearly 50 years ago. Tr. of Oral Arg. in No. 20–1199, at 91. UNC's race-based 

admissions program is likewise not set to expire any time soon—nor, indeed, any time at all. The 

University admits that it “has not set forth a proposed time period in which it believes it can end 

all race-conscious admissions practices.”  567 F.Supp.3d at 612. And UNC suggests that it might 

soon use race to a greater extent than it currently does. In short, there is no reason to believe that 

respondents will—even acting in good faith—comply with the Equal Protection Clause any time 

soon. 

 

V 

The dissenting opinions resist these conclusions. They would instead uphold respondents’ 

admissions programs based on their view that the Fourteenth Amendment permits state actors to 

remedy the effects of societal discrimination through explicitly race-based measures. Although 

both opinions are thorough and thoughtful in many respects, this Court has long rejected their core 

thesis. . . . 

 

VI 

For the reasons provided above, the Harvard and UNC admissions programs cannot be 

reconciled with the guarantees of the Equal Protection Clause. Both programs lack sufficiently 

focused and measurable objectives warranting the use of race, unavoidably employ race in a neg-

ative manner, involve racial stereotyping, and lack meaningful end points. We have never permit-

ted admissions programs to work in that way, and we will not do so today. 
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At the same time, as all parties agree, nothing in this opinion should be construed as pro-

hibiting universities from considering an applicant's discussion of how race affected his or her life, 

be it through discrimination, inspiration, or otherwise. But, despite the dissent's assertion to the 

contrary, universities may not simply establish through application essays or other means the re-

gime we hold unlawful today. (A dissenting opinion is generally not the best source of legal advice 

on how to comply with the majority opinion.) “[W]hat cannot be done directly cannot be done 

indirectly. The Constitution deals with substance, not shadows,” and the prohibition against racial 

discrimination is “levelled at the thing, not the name.” Cummings v. Missouri, 71 U.S. 277, 325. 

A benefit to a student who overcame racial discrimination, for example, must be tied to that stu-

dent's courage and determination. Or a benefit to a student whose heritage or culture motivated 

him or her to assume a leadership role or attain a particular goal must be tied to that student's 

unique ability to contribute to the university. In other words, the student must be treated based on 

his or her experiences as an individual—not on the basis of race. 

Many universities have for too long done just the opposite. And in doing so, they have 

concluded, wrongly, that the touchstone of an individual's identity is not challenges bested, skills 

built, or lessons learned but the color of their skin. Our constitutional history does not tolerate that 

choice. 

The judgments of the Court of Appeals for the First Circuit and of the District Court for 

the Middle District of North Carolina are reversed. 

It is so ordered. 

 

Justice JACKSON took no part in the consideration or decision of the case in No. 20–1199 

[involving Harvard College]. 

 

Justice THOMAS, concurring. 

 

In the wake of the Civil War, the country focused its attention on restoring the Union and 

establishing the legal status of newly freed slaves. The Constitution was amended to abolish slav-

ery and proclaim that all persons born in the United States are citizens, entitled to the privileges or 

immunities of citizenship and the equal protection of the laws. Amdts. 13, 14. Because of that 

second founding, “[o]ur Constitution is color-blind, and neither knows nor tolerates classes among 

citizens.”  Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting). 

This Court's commitment to that equality principle has ebbed and flowed over time. After 

forsaking the principle for decades, offering a judicial imprimatur to segregation and ushering in 

the Jim Crow era, the Court finally corrected course in Brown v. Board of Education, 347 U.S. 

483 (1954), announcing that primary schools must either desegregate with all deliberate speed or 

else close their doors. See also Brown v. Board of Education, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 

1083 (1955) (Brown II ). It then pulled back in Grutter v. Bollinger, 539 U.S. 306 (2003), permit-

ting universities to discriminate based on race in their admissions process (though only temporar-

ily) in order to achieve alleged “educational benefits of diversity.” Id., at 319. Yet, the Constitution 

continues to embody a simple truth: Two discriminatory wrongs cannot make a right. 

I wrote separately in Grutter, explaining that the use of race in higher education admissions 

decisions—regardless of whether intended to help or to hurt—violates the Fourteenth Amendment. 

Id., at 351 (opinion concurring in part and dissenting in part). In the decades since, I have repeat-

edly stated that Grutter was wrongly decided and should be overruled. Fisher v. University of Tex. 

at Austin, 570 U.S. 297, 315, 328 (2013) (concurring opinion) (Fisher I ); Fisher v. University of 
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Tex. at Austin, 579 U.S. 365, 389 (2016) (dissenting opinion). Today, and despite a lengthy inter-

regnum, the Constitution prevails. 

Because the Court today applies genuine strict scrutiny to the race-conscious admissions 

policies employed at Harvard and the University of North Carolina (UNC) and finds that they fail 

that searching review, I join the majority opinion in full. I write separately to offer an originalist 

defense of the colorblind Constitution; to explain further the flaws of the Court's Grutter jurispru-

dence; to clarify that all forms of discrimination based on race—including so-called affirmative 

action—are prohibited under the Constitution; and to emphasize the pernicious effects of all such 

discrimination. . . . 

* * * 

The great failure of this country was slavery and its progeny. And, the tragic failure of this 

Court was its misinterpretation of the Reconstruction Amendments, as Justice Harlan predicted in  

Plessy. We should not repeat this mistake merely because we think, as our predecessors thought, 

that the present arrangements are superior to the Constitution. 

The Court's opinion rightly makes clear that Grutter is, for all intents and purposes, over-

ruled. And, it sees the universities’ admissions policies for what they are: rudderless, race-based 

preferences designed to ensure a particular racial mix in their entering classes. Those policies fly 

in the face of our colorblind Constitution and our Nation's equality ideal. In short, they are 

plainly—and boldly—unconstitutional. See Brown II, 349 U.S. at 298 (noting that the Brown case 

one year earlier had “declare[d] the fundamental principle that racial discrimination in public ed-

ucation is unconstitutional”). 

While I am painfully aware of the social and economic ravages which have befallen my 

race and all who suffer discrimination, I hold out enduring hope that this country will live up to its 

principles so clearly enunciated in the Declaration of Independence and the Constitution of the 

United States: that all men are created equal, are equal citizens, and must be treated equally before 

the law. 

 

Justice GORSUCH, with whom Justice THOMAS joins, concurring. 

 

For many students, an acceptance letter from Harvard or the University of North Carolina 

is a ticket to a brighter future. Tens of thousands of applicants compete for a small number of 

coveted spots. For some time, both universities have decided which applicants to admit or reject 

based in part on race. Today, the Court holds that the Equal Protection Clause of the Fourteenth 

Amendment does not tolerate this practice. I write to emphasize that Title VI of the Civil Rights 

Act of 1964 does not either. 

I 

“[F]ew pieces of federal legislation rank in significance with the Civil Rights Act of 1964.” 

Bostock v. Clayton County, 590 U. S. ––––, ––––, 140 S.Ct. 1731, 1737 (2020). Title VI of that 

law contains terms as powerful as they are easy to understand: “No person in the United States 

shall, on the ground of race, color, or national origin, be excluded from participation in, be denied 

the benefits of, or be subjected to discrimination under any program or activity receiving Federal 

financial assistance.” 42 U.S.C. § 2000d. The message for these cases is unmistakable. Students 

for Fair Admissions (SFFA) brought claims against Harvard and UNC under Title VI. That law 

applies to both institutions, as they elect to receive millions of dollars of federal assistance annu-

ally. And the trial records reveal that both schools routinely discriminate on the basis of race when 

choosing new students—exactly what the law forbids. 
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A 

When a party seeks relief under a statute, our task is to apply the law's terms as a reasonable 

reader would have understood them at the time Congress enacted them. “After all, only the words 

on the page constitute the law adopted by Congress and approved by the President.” Bostock, 590 

U. S., at ––––, 140 S.Ct., at 1738. 

The key phrases in Title VI at issue here are “subjected to discrimination” and “on the 

ground of.” Begin with the first. To “discriminate” against a person meant in 1964 what it means 

today: to “trea[t] that individual worse than others who are similarly situated.” Id., at ––––, 140 

S.Ct., at 1740; see also Webster's New International Dictionary 745 (2d ed. 1954) (“[t]o make a 

distinction” or “[t]o make a difference in treatment or favor (of one as compared with others)”); 

Webster's Third New International Dictionary 648 (1961) (“to make a difference in treatment or 

favor on a class or categorical basis”). The provision of Title VI before us, this Court has also held, 

“prohibits only intentional discrimination.” Alexander v. Sandoval, 532 U.S. 275, 280 (2001). 

From this, we can safely say that Title VI forbids a recipient of federal funds from intentionally 

treating one person worse than another similarly situated person on the ground of race, color, or 

national origin. 

What does the statute's second critical phrase—“on the ground of ”—mean? Again, the 

answer is uncomplicated: It means “because of.” See, e.g., Webster's New World Dictionary 640 

(1960) (“because of ”); Webster's Third New International Dictionary, at 1002 (defining “grounds” 

as “a logical condition, physical cause, or metaphysical basis”). “Because of ” is a familiar phrase 

in the law, one we often apply in cases arising under the Civil Rights Act of 1964, and one that we 

usually understand to invoke “the ‘simple’ and ‘traditional’ standard of but-for causation.” Bos-

tock, 590 U. S., at ––––, 140 S.Ct., at 1739. The but-for-causation standard is a “sweeping” one 

too. Bostock, 590 U. S., at ––––, 140 S.Ct., at 1739–1740. A defendant's actions need not be the 

primary or proximate cause of the plaintiff ’s injury to qualify. Nor may a defendant avoid liability 

“just by citing some other factor that contributed to” the plaintiff ’s loss. Id., at ––––, 140 S.Ct., at 

1739. All that matters is that the plaintiff ’s injury would not have happened but for the defendant's 

conduct. Ibid. 

Now put these pieces back together and a clear rule emerges. Title VI prohibits a recipient 

of federal funds from intentionally treating one person worse than another similarly situated person 

because of his race, color, or national origin. It does not matter if the recipient can point to “some 

other ... factor” that contributed to its decision to disfavor that individual. Id., at –––– – ––––, 140 

S.Ct., at 1743–1745. It does not matter if the recipient discriminates in order to advance some 

further benign “intention” or “motivation.” Id., at ––––, 140 S.Ct., at 1743; see also Automobile 

Workers v. Johnson Controls, Inc., 499 U.S. 187, 199 (1991) (“the absence of a malevolent motive 

does not convert a facially discriminatory policy into a neutral policy with a discriminatory effect” 

or “alter [its] intentionally discriminatory character”). Nor does it matter if the recipient discrimi-

nates against an individual member of a protected class with the idea that doing so might “favor” 

the interests of that “class” as a whole or otherwise “promot[e] equality at the group level.” Bos-

tock, 590 U. S., at ––––, ––––, 140 S.Ct., at 1743, 1744. Title VI prohibits a recipient of federal 

funds from intentionally treating any individual worse even in part because of his race, color, or 

national origin and without regard to any other reason or motive the recipient might assert. Without 

question, Congress in 1964 could have taken the law in various directions. But to safeguard the 

civil rights of all Americans, Congress chose a simple and profound rule. One holding that a re-

cipient of federal funds may never discriminate based on race, color, or national origin—period. 



 

13 

 

If this exposition of Title VI sounds familiar, it should. Just next door, in Title VII, Con-

gress made it “unlawful ... for an employer ... to discriminate against any individual ... because of 

such individual's race, color, religion, sex, or national origin.” § 2000e–2(a)(1). Appreciating the 

breadth of this provision, just three years ago this Court read its essentially identical terms the 

same way. See Bostock, 590 U. S., at –––– – ––––, , 140 S.Ct., at 1738–1741. This Court has long 

recognized, too, that when Congress uses the same terms in the same statute, we should presume 

they “have the same meaning.” IBP, Inc. v. Alvarez, 546 U.S. 21, 34 (2005). And that presumption 

surely makes sense here, for as Justice Stevens recognized years ago, “[b]oth Title VI and Title 

VII” codify a categorical rule of “individual equality, without regard to race.”  Regents of Univ. 

of Cal. v. Bakke, 438 U.S. 265, 416, n. 19 (1978) (opinion concurring in judgment in part and 

dissenting in part) (emphasis deleted). 

 

B 

Applying Title VI to the cases now before us, the result is plain. The parties debate certain 

details of Harvard's and UNC's admissions practices. But no one disputes that both universities 

operate “program[s] or activit[ies] receiving Federal financial assistance.” § 2000d. No one ques-

tions that both institutions consult race when making their admissions decisions. And no one can 

doubt that both schools intentionally treat some applicants worse than others at least in part because 

of their race. . . . 

* 

In the aftermath of the Civil War, Congress took vital steps toward realizing the promise 

of equality under the law. As important as those initial efforts were, much work remained to be 

done—and much remains today. But by any measure, the Civil Rights Act of 1964 stands as a 

landmark on this journey and one of the Nation's great triumphs. We have no right to make a blank 

sheet of any of its provisions. And when we look to the clear and powerful command Congress set 

forth in that law, these cases all but resolve themselves. Under Title VI, it is never permissible “ 

‘to say “yes” to one person ... but to say “no” to another person’ ” even in part “ ‘because of the 

color of his skin.’ ” Bakke, 438 U.S. at 418, 98 S.Ct. 2733 (opinion of Stevens, J.). 

 

Justice KAVANAUGH, concurring. 

 

I join the Court's opinion in full. I add this concurring opinion to further explain why the 

Court's decision today is consistent with and follows from the Court's equal protection precedents, 

including the Court's precedents on race-based affirmative action in higher education. . . . 

 

Justice SOTOMAYOR, with whom Justice KAGAN and Justice JACKSON join, dissent-

ing. 

 

The Equal Protection Clause of the Fourteenth Amendment enshrines a guarantee of racial 

equality. The Court long ago concluded that this guarantee can be enforced through race-conscious 

means in a society that is not, and has never been, colorblind. In Brown v. Board of Education, 

347 U.S. 483 (1954), the Court recognized the constitutional necessity of racially integrated 

schools in light of the harm inflicted by segregation and the “importance of education to our dem-

ocratic society.” Id., at 492–495. For 45 years, the Court extended Brown’s transformative legacy 

to the context of higher education, allowing colleges and universities to consider race in a limited 

way and for the limited purpose of promoting the important benefits of racial diversity. This limited 
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use of race has helped equalize educational opportunities for all students of every race and back-

ground and has improved racial diversity on college campuses. Although progress has been slow 

and imperfect, race-conscious college admissions policies have advanced the Constitution's guar-

antee of equality and have promoted Brown’s vision of a Nation with more inclusive schools. 

Today, this Court stands in the way and rolls back decades of precedent and momentous 

progress. It holds that race can no longer be used in a limited way in college admissions to achieve 

such critical benefits. In so holding, the Court cements a superficial rule of colorblindness as a 

constitutional principle in an endemically segregated society where race has always mattered and 

continues to matter. The Court subverts the constitutional guarantee of equal protection by further 

entrenching racial inequality in education, the very foundation of our democratic government and 

pluralistic society. Because the Court's opinion is not grounded in law or fact and contravenes the 

vision of equality embodied in the Fourteenth Amendment, I dissent. . . . 

 

Justice JACKSON, with whom Justice SOTOMAYOR and Justice KAGAN join, dissent-

ing. 

 

Gulf-sized race-based gaps exist with respect to the health, wealth, and well-being of 

American citizens. They were created in the distant past, but have indisputably been passed down 

to the present day through the generations. Every moment these gaps persist is a moment in which 

this great country falls short of actualizing one of its foundational principles—the “self-evident” 

truth that all of us are created equal. Yet, today, the Court determines that holistic admissions 

programs like the one that the University of North Carolina (UNC) has operated, consistent with 

Grutter v. Bollinger, 539 U.S. 306 (2003), are a problem with respect to achievement of that aspi-

ration, rather than a viable solution (as has long been evident to historians, sociologists, and poli-

cymakers alike). 

Justice SOTOMAYOR has persuasively established that nothing in the Constitution or Ti-

tle VI prohibits institutions from taking race into account to ensure the racial diversity of admits 

in higher education. I join her opinion without qualification. I write separately to expound upon 

the universal benefits of considering race in this context, in response to a suggestion that has per-

meated this legal action from the start. Students for Fair Admissions (SFFA) has maintained, both 

subtly and overtly, that it is unfair for a college's admissions process to consider race as one factor 

in a holistic review of its applicants. 

This contention blinks both history and reality in ways too numerous to count. But the 

response is simple: Our country has never been colorblind. Given the lengthy history of state-

sponsored race-based preferences in America, to say that anyone is now victimized if a college 

considers whether that legacy of discrimination has unequally advantaged its applicants fails to 

acknowledge the well-documented “intergenerational transmission of inequality” that still plagues 

our citizenry. 

It is that inequality that admissions programs such as UNC's help to address, to the benefit of us 

all. Because the majority's judgment stunts that progress without any basis in law, history, logic, 

or justice, I dissent. . . . 
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CHAPTER 5  

SEX DISCRIMINATION UNDER THE EQUAL PAY ACT 

AND TITLE VII  

In place of note 3 on pages 396, substitute the following: 

3. Dobbs v. Jackson Women’s Health Organization. In the controversial decision in  Dobbs v. 

Jackson Women’s Health Organization, 597 U.S. ___, 142 S. Ct. 2228 (2022), the Supreme 

Court upheld a Mississippi statute prohibiting all abortions after the fifteenth week of pregnancy 

except for “a medical emergency or in the case of a severe fetal abnormality.” Dobbs explicitly 

overruled both Roe v. Wade, 410 U.S. 113 (1973) and Casey v. Planned Parenthood, 505 U.S. 

833 (1973) and it subjects prohibitions upon and regulation of abortion only to judicial review 

for a rational basis in serving a legitimate state interest. The latter includes “respect for and 

preservation of prenatal life at all stages of development; the protection of maternal health and 

safety; the elimination of particularly gruesome or barbaric medical procedures; the preservation 

of the integrity of the medical profession; the mitigation of fetal pain; and prevention of discrimi-

nation on the basis of race, sex, or disability.” 

 It follows that little, if anything, is left of the constitutional right to an abortion and whatever 

remains provides no support for the decision in Johnson Controls. Instead, it must be treated as a 

case purely of statutory interpretation, as it is in Justice Scalia’s opinion concurring in the judg-

ment. 

 Dobbs also gives renewed significance to the opinion in Geduldig, upon which it relied in 

rejecting any basis for a right to an abortion in the Equal Protection Clause.  As the Court rea-

soned: “The regulation of a medical procedure that only one sex can undergo does not trigger 

heightened constitutional scrutiny unless the regulation is a ‘mere pretex[t] designed to effect an 

invidious discrimination against members of one sex or the other.’ Geduldig v. Aiello, 417 U. S. 

484, 496, n. 20 (1974). And as the Court has stated, the ‘goal of preventing abortion’ does not 

constitute ‘invidiously discriminatory animus’ against women. Bray v. Alexandria Women’s 

Health Clinic, 506 U. S. 263, 273–274 (1993) (internal quotation marks omitted).” This passage 

seems to reaffirm the reasoning of Geduldig that classifications on the basis of pregnancy are 

not, by themselves, classifications on the basis of sex for purposes of constitutional law. 
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CHAPTER 6  

Other Grounds of Discrimination 

After the notes ending on page 490, add the following: 

Groff v. DeJoy, Postmaster General 

143 S. Ct. ____ (2023) 
 

Justice ALITO delivered the opinion of the Court. 

 

Title VII of the Civil Rights Act of 1964 requires employers to accommodate the religious 

practice of their employees unless doing so would impose an “undue hardship on the conduct of 

the employer's business.” 78 Stat. 253, as amended, 42 U.S.C. § 2000e(j). Based on a line in this 

Court's decision in Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 84, 97 S.Ct. 2264, 53 

L.Ed.2d 113 (1977), many lower courts, including the Third Circuit below, have interpreted “un-

due hardship” to mean any effort or cost that is “more than ... de minimis.” In this case, however, 

both parties—the plaintiff-petitioner, Gerald Groff, and the defendant-respondent, the Postmaster 

General, represented by the Solicitor General—agree that the de minimis reading of Hardison is a 

mistake. With the benefit of thorough briefing and oral argument, we today clarify what Title VII 

requires. 

 

I 

Gerald Groff is an Evangelical Christian who believes for religious reasons that Sunday 

should be devoted to worship and rest, not “secular labor” and the “transport[ation]” of worldly 

“goods.” App. 294. In 2012, Groff began his employment with the United States Postal Service 

(USPS), which has more than 600,000 employees. He became a Rural Carrier Associate, a job that 

required him to assist regular carriers in the delivery of mail. When he took the position, it gener-

ally did not involve Sunday work. But within a few years, that changed. In 2013, USPS entered 

into an agreement with Amazon to begin facilitating Sunday deliveries, and in 2016, USPS signed 

a memorandum of understanding with the relevant union (the National Rural Letter Carriers’ As-

sociation) that set out how Sunday and holiday parcel delivery would be handled. During a 2-

month peak season, each post office would use its own staff to deliver packages. At all other times, 

Sunday and holiday deliveries would be carried out by employees (including Rural Carrier Asso-

ciates like Groff) working from a “regional hub.” For Quarryville, Pennsylvania, where Groff was 

originally stationed, the regional hub was the Lancaster Annex. 

The memorandum specifies the order in which USPS employees are to be called on for Sunday 

work outside the peak season. First in line are each hub's “Assistant Rural Carriers”— part-time 

employees who are assigned to the hub and cover only Sundays and holidays. Second are any 

volunteers from the geographic area, who are assigned on a rotating basis. And third are all other 

carriers, who are compelled to do the work on a rotating basis. Groff fell into this third category, 

and after the memorandum of understanding was adopted, he was told that he would be required 

to work on Sunday. He then sought and received a transfer to Holtwood, a small rural USPS station 

that had only seven employees and that, at the time, did not make Sunday deliveries. But in March 

2017, Amazon deliveries began there as well. 
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With Groff unwilling to work on Sundays, USPS made other arrangements. During the 

peak season, Sunday deliveries that would have otherwise been performed by Groff were carried 

out by the rest of the Holtwood staff, including the postmaster, whose job ordinarily does not 

involve delivering mail. During other months, Groff ’s Sunday assignments were redistributed to 

other carriers assigned to the regional hub.1 Throughout this time, Groff continued to receive “pro-

gressive discipline” for failing to work on Sundays. 35 F.4th 162, 166 (C.A.3 2022). Finally, in 

January 2019, he resigned. 

A few months later, Groff sued under Title VII, asserting that USPS could have accommo-

dated his Sunday Sabbath practice “without undue hardship on the conduct of [USPS's] business.” 

42 U.S.C. § 2000e(j). The District Court granted summary judgment to USPS, and the Third Cir-

cuit affirmed. The panel majority felt that it was “bound by [the] ruling” in Hardison, which it 

construed to mean “that requiring an employer ‘to bear more than a de minimis cost’ to provide a 

religious accommodation is an undue hardship.” 35 F.4th at 174, n. 18 (quoting 432 U.S. at 84. 

Under Circuit precedent, the panel observed, this was “not a difficult threshold to pass,” 35 F.4th 

at 174 (internal quotation marks omitted), and it held that this low standard was met in this case. 

Exempting Groff from Sunday work, the panel found, had “imposed on his coworkers, disrupted 

the workplace and workflow, and diminished employee morale.” Id., at 175. Judge Hardiman dis-

sented, concluding that adverse “effects on USPS employees in Lancaster or Holtwood” did not 

alone suffice to show the needed hardship “on the employer's business.” Id., at 177 (emphasis in 

original). 

We granted Groff ’s ensuing petition for a writ of certiorari. . . . 

C 

Even though Hardison’s reference to “de minimis” was undercut by conflicting language 

and was fleeting in comparison to its discussion of the “principal issue” of seniority rights, lower 

courts have latched on to “de minimis” as the governing standard. 

To be sure, as the Solicitor General notes, some lower courts have understood that the 

protection for religious adherents is greater than “more than ... de minimis” might suggest when 

read in isolation. But a bevy of diverse religious organizations has told this Court that the de min-

imis test has blessed the denial of even minor accommodation in many cases, making it harder for 

members of minority faiths to enter the job market.  

The EEOC has also accepted Hardison as prescribing a “ ‘more than a de minimis cost’ ” 

test, 29 C.F.R. § 1605.2(e)(1) (2022), but has tried in some ways to soften its impact. It has spe-

cifically cautioned (as has the Solicitor General in this case) against extending the phrase to cover 

such things as the “administrative costs” involved in reworking schedules, the “infrequent” or 

temporary “payment of premium wages for a substitute,” and “voluntary substitutes and swaps” 

when they are not contrary to a “bona fide seniority system.” §§ 1605.2(e)(1), (2). 

Nevertheless, some courts have rejected even the EEOC's gloss on “de minimis.”12 And in other 

cases, courts have rejected accommodations that the EEOC's guidelines consider to be ordinarily 

required, such as the relaxation of dress codes and coverage for occasional absences. Members of 

this Court have warned that, if the de minimis rule represents the holding of Hardison, the decision 

might have to be reconsidered. Small v. Memphis Light, Gas & Water, 593 U. S. ––––,  (2021) 

(GORSUCH, J., dissenting from denial of certiorari); Patterson v. Walgreen Co., 589 U. S. –––– 

(ALITO, J., concurring in denial of certiorari). Four years ago, the Solicitor General—joined on 

its brief by the EEOC—likewise took that view. Brief for United States as Amicus Curiae in Pat-

terson v. Walgreen Co., O. T. 2019, No. 18349, p. 20. 
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Today, the Solicitor General disavows its prior position that Hardison should be over-

ruled—but only on the understanding that Hardison does not compel courts to read the “more than 

de minimis” standard “literally” or in a manner that undermines Hardison’s references to “sub-

stantial” cost.14 Tr. of Oral Arg. 107. With the benefit of comprehensive briefing and oral argu-

ment, we agree. 

 

III 

We hold that showing “more than a de minimis cost,” as that phrase is used in common 

parlance, does not suffice to establish “undue hardship” under Title VII. Hardison cannot be re-

duced to that one phrase. In describing an employer's “undue hardship” defense, Hardison referred 

repeatedly to “substantial” burdens, and that formulation better explains the decision. We there-

fore, like the parties, understand Hardison to mean that “undue hardship” is shown when a burden 

is substantial in the overall context of an employer's business. See Tr. of Oral Arg. 61–62 (argu-

ment of Solicitor General). This fact-specific inquiry comports with both Hardison and the mean-

ing of “undue hardship” in ordinary speech. 

A 

As we have explained, we do not write on a blank slate in determining what an employer 

must prove to defend a denial of a religious accommodation, but we think it reasonable to begin 

with Title VII's text. After all, as we have stressed over and over again in recent years, statutory 

interpretation must “begi[n] with,” and ultimately heed, what a statute actually says. National 

Assn. of Mfrs. v. Department of Defense, 583 U. S. 109, ––––, 138 S.Ct. 617, 631, 199 L.Ed.2d 

501 (2018). Here, the key statutory term is “undue hardship.” In common parlance, a “hardship” 

is, at a minimum, “something hard to bear.” Random House Dictionary of the English Language 

646 (1966) (Random House). Other definitions go further. See, e.g., Webster's Third New Inter-

national Dictionary 1033 (1971) (Webster's Third) (“something that causes or entails suffering or 

privation”); American Heritage Dictionary 601 (1969) (American Heritage) (“[e]xtreme privation; 

adversity; suffering”); Black's Law Dictionary, at 646 (“privation, suffering, adversity”). But un-

der any definition, a hardship is more severe than a mere burden. So even if Title VII said only 

that an employer need not be made to suffer a “hardship,” an employer could not escape liability 

simply by showing that an accommodation would impose some sort of additional costs. Those 

costs would have to rise to the level of hardship, and adding the modifier “undue” means that the 

requisite burden, privation, or adversity must rise to an “excessive” or “unjustifiable” level. Ran-

dom House 1547; see, e.g., Webster's Third 2492 (“inappropriate,” “unsuited,” or “exceeding or 

violating propriety or fitness”); American Heritage 1398 (“excessive”). The Government agrees, 

noting that “ ‘undue hardship means something greater than hardship.’ ” Brief for United States 

30; see id., at 39 (arguing that “accommodations should be assessed while ‘keep[ing] in mind both 

words in the key phrase of the actual statutory text: “undue” and “hardship” ’ ”  

When “undue hardship” is understood in this way, it means something very different from 

a burden that is merely more than de minimis, i.e., something that is “very small or trifling.” Black's 

Law Dictionary, at 388. So considering ordinary meaning while taking Hardison as a given, we 

are pointed toward something closer to Hardison’s references to “substantial additional costs” or 

“substantial expenditures.” 432 U.S. at 83, n. 14. 

Similarly, while we do not rely on the pre-1972 EEOC decisions described above to define 

the term, we do observe that these decisions often found that accommodations that entailed sub-

stantial costs were required. Nothing in this history plausibly suggests that “undue hardship” in 

Title VII should be read to mean anything less than its meaning in ordinary use.  
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In short, no factor discussed by the parties—the ordinary meaning of “undue hardship,” 

the EEOC guidelines that Hardison concluded that the 1972 amendment “ ‘ratified,’ ” 432 U.S. at 

76, n. 11, the use of that term by the EEOC prior to those amendments, and the common use of 

that term in other statutes—supports reducing Hardison to its “more than a de minimis cost” line. 

See Brief for United States 39 (arguing that “the Court could emphasize that Hardison’s language 

does not displace the statutory standard”). . . . 

D 

The erroneous de minimis interpretation of Hardison may have had the effect of leading 

courts to pay insufficient attention to what the actual text of Title VII means with regard to several 

recurring issues. Since we are now brushing away that mistaken view of Hardison’s holding, clar-

ification of some of those issues—in line with the parties’ agreement in this case—is in order. 

First, on the second question presented, both parties agree that the language of Title VII 

requires an assessment of a possible accommodation's effect on “the conduct of the employer's 

business.” 42 U.S.C. § 2000e(j); see 35 F.4th at 177–178 (Hardiman, J., dissenting). As the Solic-

itor General put it, not all “impacts on coworkers ... are relevant,” but only “coworker impacts” 

that go on to “affec[t] the conduct of the business.” Tr. of Oral Arg. 102–104. So an accommoda-

tion's effect on co-workers may have ramifications for the conduct of the employer's business, but 

a court cannot stop its analysis without examining whether that further logical step is shown in a 

particular case. 

On this point, the Solicitor General took pains to clarify that some evidence that occasion-

ally is used to show “impacts” on coworkers is “off the table” for consideration. Id., at 102. Spe-

cifically, a coworker's dislike of “religious practice and expression in the workplace” or “the mere 

fact [of] an accommodation” is not “cognizable to factor into the undue hardship inquiry.” Id., at 

89–90. To the extent that this was not previously clear, we agree. An employer who fails to provide 

an accommodation has a defense only if the hardship is “undue,” and a hardship that is attributable 

to employee animosity to a particular religion, to religion in general, or to the very notion of ac-

commodating religious practice cannot be considered “undue.” If bias or hostility to a religious 

practice or a religious accommodation provided a defense to a reasonable accommodation claim, 

Title VII would be at war with itself. See id., at 89 (argument of Solicitor General) (such an ap-

proach would be “giving effect to religious hostility”). 

Second, as the Solicitor General's authorities underscore, Title VII requires that an em-

ployer reasonably accommodate an employee's practice of religion, not merely that it assess the 

reasonableness of a particular possible accommodation or accommodations. This distinction mat-

ters. Faced with an accommodation request like Groff ’s, it would not be enough for an employer 

to conclude that forcing other employees to work overtime would constitute an undue hardship. 

Consideration of other options, such as voluntary shift swapping, would also be necessary. 

 

IV 

Having clarified the Title VII undue-hardship standard, we think it appropriate to leave the 

context-specific application of that clarified standard to the lower courts in the first instance. The 

Third Circuit assumed that Hardison prescribed a “more than a de minimis cost” test, 35 F.4th at 

175, and this may have led the court to dismiss a number of possible accommodations, including 

those involving the cost of incentive pay, or the administrative costs of coordination with other 

nearby stations with a broader set of employees. Without foreclosing the possibility that USPS 

will prevail, we think it appropriate to leave it to the lower courts to apply our clarified context-

specific standard, and to decide whether any further factual development is needed. 
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* * * 

The judgment of the Court of Appeals is vacated, and the case is remanded for further 

proceedings consistent with this opinion. 

It is so ordered. 

 

Justice SOTOMAYOR, with whom Justice JACKSON joins, concurring. 

 

As both parties here agree, the phrase “more than a de minimis cost” from Trans World 

Airlines, Inc. v. Hardison, 432 U.S. 63, 84, 97 S.Ct. 2264, 53 L.Ed.2d 113 (1977), was loose lan-

guage. An employer violates Title VII if it fails “to reasonably accommodate” an employee's reli-

gious observance or practice, unless the employer demonstrates that accommodation would result 

in “undue hardship on the conduct of the employer's business.” 42 U.S.C. § 2000e(j). The statutory 

standard is “undue hardship,” not trivial cost. . . .  

Groff also asks the Court to decide that Title VII requires the United States Postal Service 

to show “undue hardship to [its] business,” not to Groff ’s co-workers. Brief for Petitioner 42 

(emphasis added); see 35 F.4th 162, 176 (C.A.3 2022) (Hardiman, J., dissenting). The Court, how-

ever, recognizes that Title VII requires “undue hardship on the conduct of the employer's busi-

ness.” 42 U.S.C. § 2000e(j) (emphasis added). Because the “conduct of [a] business” plainly in-

cludes the management and performance of the business's employees, undue hardship on the con-

duct of a business may include undue hardship on the business's employees. See, e.g., Hardison, 

432 U.S. at 79–81 (deprivation of employees’ bargained-for seniority rights constitutes undue 

hardship). There is no basis in the text of the statute, let alone in economics or common sense, to 

conclude otherwise. Indeed, for many businesses, labor is more important to the conduct of the 

business than any other factor. 

To be sure, some effects on co-workers will not constitute “undue hardship” under Title 

VII. For example, animus toward a protected group is not a cognizable “hardship” under any anti-

discrimination statute. In addition, some hardships, such as the labor costs of coordinating volun-

tary shift swaps, are not “undue” because they are too insubstantial. See 29 C.F.R. §§ 

1605.2(d)(1)(i), (e)(1). Nevertheless, if there is an undue hardship on “the conduct of the employ-

er's business,” 42 U.S.C. § 2000e(j), then such hardship is sufficient, even if it consists of hardship 

on employees. With these observations, I join the opinion of the Court. 
 

 

 

 


