
  

iii 

 

TABLE OF CONTENTS 

————— 

TABLE OF CASES .................................................................................................. VII 

TABLE OF ACRONYMS ........................................................................................... IX 

Chapter 1. Introducing Environmental Law ............................................. 1 
A. Environmental Protection: An Overview .................................................... 1 

1. Major Themes ....................................................................................... 1 
B. The Environment as Commons ................................................................... 2 

2. Applying Commons Analysis: Fisheries .............................................. 2 
3. The Case of Global Climate Change.................................................... 4 

The Global Response to Climate Change ............................................ 4 

Chapter 2. Approaches to Risk Regulation ................................................ 9 
A. Risk-Based Approaches ................................................................................ 9 
B. Economic Approaches................................................................................. 10 
C. Equity-Based Approaches .......................................................................... 12 

2. The Legal Implementation of Environmental Justice ..................... 12 
3. Equity Issues and Global Climate Change ....................................... 13 

Chapter 3. Endangered Species .................................................................. 15 
B. Listing: Section 4 ........................................................................................ 15 

1. Listing Endangered and Threatened Species ................................... 15 
2. Critical Habitat ................................................................................... 17 

Weyerhaeuser Co. v. U.S. Fish & Wildlife Serv. .............................. 17 
Notes .................................................................................................... 21 

C. Consultation: Section 7 .............................................................................. 22 
E. Incidental Take Statements ...................................................................... 23 
F. Recovery of Listed Species: Section 4(f) .................................................... 24 

Chapter 4. Environmental Protection and the Constitution ............... 25 
C. Commerce Clause Restrictions on State Power ....................................... 25 

National Pork Producers Council v. Ross ................................................. 25 
Notes ........................................................................................................... 31 
Note on Other Constitutional Restrictions on States .............................. 32 

D. Federal Preemption of State Statutes ...................................................... 34 
E. Regulation and Property Rights ................................................................ 35 

2. The Public Trust Doctrine.................................................................. 35 

Chapter 5. Judicial Review and Administrative Process ..................... 37 
B. Standing ...................................................................................................... 37 

1. Injury-in-Fact...................................................................................... 37 
C. Legal Bases for Challenging Agency Action ............................................. 38 

1. Constitutional Challenges ................................................................. 38 
Note on the Possible Revival of the Nondelegation Doctrine .......... 38 



iv TABLE OF CONTENTS  
 

  

2. Statute-Based Challenges .................................................................. 41 
D. The National Environmental Policy Act ................................................... 42 

1. Threshold Requirements .................................................................... 46 
Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers ......... 48 
Notes .................................................................................................... 53 

2. Scope and Timing of the EIS ............................................................. 55 
Center for Biological Diversity [CBD] v. Bernhardt ........................ 55 

3. Content of the Impact Statement ...................................................... 60 
4. NEPA’s Past and Future .................................................................... 61 

Chapter 6. Air Pollution ................................................................................ 63 
A. The Common Law ...................................................................................... 63 

2. Public Nuisance .................................................................................. 63 
C. The Basics of the Clean Air Act ................................................................. 65 

1. Air Quality Standards ........................................................................ 65 
c. Setting Air Standards ................................................................ 65 

D. Major Provisions of the CAA ..................................................................... 66 
2. Hazardous Air Pollutants .................................................................. 66 

E. Mobile Source, Spillovers and Other Special Provisions of the Clean  

Air Act ......................................................................................................... 67 
2. Interstate Air Pollution ...................................................................... 67 

b. Interstate Ozone and NOx ......................................................... 67 
3. Greenhouse Gas Emissions and the Clean Air Act .......................... 68 

West Virginia et al. v. Environmental Protection Agency et al. ..... 71 
Notes .................................................................................................... 86 

Chapter 7. Water Pollution .......................................................................... 89 
C. Modern Regulation of Water Pollution ..................................................... 89 

2. Overview of the Clean Water Act ...................................................... 89 
d. Federal Authority to Regulate Water Pollution: “Waters of  

the United States” ...................................................................... 89 
D. Issues in the Implementation of the CWA ............................................... 91 

1. Point Sources ...................................................................................... 91 
a. Conventional and Non-Conventional (Non-Toxic)  

Pollutants .................................................................................... 91 
County of Maui v. Hawaii Wildlife Fund .................................. 91 
Notes .......................................................................................... 100 

2. Development Restrictions on Private Wetlands ............................. 101 
Sackett v. Environmental Protection Agency ................................. 103 
Notes .................................................................................................. 114 

Chapter 8. Hazardous Waste ...................................................................... 117 
A. Regulating the Treatment, Storage, and Disposal of Hazardous  

Wastes: RCRA .......................................................................................... 117 
5. Waste Minimization and Pollution Prevention .............................. 117 
6. Long-Term Monitoring of Closed TSDFs ........................................ 117 



 TABLE OF CONTENTS v 
 

  

B. Clean-Up of Contaminated Sites: CERCLA ........................................... 118 
2. Liability ............................................................................................. 118 

c. Potentially Responsible Parties ............................................... 118 
v. Other Parties: Parent Corporations, Successors,  

Lenders, and Governmental Entities .............................. 118 
D. Governmental Entities ............................................. 118 

g. Settlement ................................................................................. 119 
Atlantic Richfield Company v. Christian ................................ 119 

3. Cleaning up Contaminated Sites ..................................................... 131 
e. The Superfund .......................................................................... 131 
f. Climate Change Impacts on Superfund Sites ......................... 132 

Chapter 9. Regulation of Toxic Substances and Genetically 

Modified Organisms ............................................................................. 133 
A. Regulating Pesticides ............................................................................... 133 

1. The Pesticide Problem ...................................................................... 133 
3. Establishing Tolerances for Pesticide Residues on Food ............... 133 

B. Regulating Industrial Chemicals ............................................................ 134 
3. TSCA 2.0: Key Provisions of the Revised Statute .......................... 134 

Safer Chemicals, Healthy Families v. U.S. Environmental 

Protection Agency ..................................................................... 135 
Notes .................................................................................................. 144 

 


