
 

2023 Supplement to Park & Friedman, Evidence (13th ed.) 

Three Decisions of Interest 

1. In Hemphill v. New York, 142 S.Ct. 681 (2022), the defendant was charged with 

murder.  He claimed that the murder had been committed by another man, Morris, who had also 

been present at the scene of the crime.  At trial, the defense elicited testimony that  police found 

bullets and a cartridge for a 9 mm. handgun, the type of handgun used in the crime, in Morris's 

apartment.  The trial judge allowed the prosecution to respond with evidence of a statement by 

Morris saying that he had brought a different weapon, a .357 magnum revolver, to the scene of the 

crime.  This statement was made during allocution while Morris, who had originally been charged 

with the murder, was pleading guilty to a weapons charge; before the Supreme Court, the State did 

not dispute that it was testimonial. (In the trial court, the State contended that the statement was not 

testimonial because it did not “incriminate or point a finger” at Hemphill; the Supreme Court was 

explicit that it expressed no view on the matter.)  The trial judge viewed this statement as correcting 

a misleading impression left by the evidence that police found a 9 mm. cartridge in Morris's 

apartment, and therefore not in violation of the Confrontation Clause even though Hemphill had 

never had a chance to cross-examine Morris.  The New York appellate courts upheld the admission 

of the evidence, but the Supreme Court reversed, 8-0 on the Confrontation Clause issue.  (Justice 

Thomas dissented because he believed the defense had not preserved the issue.)  

 

Justice Sotomayor’s opinion for the Court declared: 

For Confrontation Clause purposes, it was not for the judge to determine whether 

Hemphill’s theory that Morris was the shooter was unreliable, incredible or otherwise 

misleading in light of the State’s proffered, unconfronted plea evidence.  Nor, under the 

Clause, was it the judge’s role to decide that this evidence was reasonably necessary to 

correct that misleading impression.  Such inquiries are antithetical to the Confrontation 

Clause. 

The Court explicitly reserved the issue of whether portions of testimonial statements that 

would otherwise be inadmissible under the Confrontation Clause could be admitted under the 

traditional rule of completeness; this issue would arise if the defendant offered a statement by an 

absent declarant and in rebuttal the prosecution offered a relevant portion of the same or other related 

statements by that same persons.  Justice Alito, joined by Justice Kavanaugh, concurred in the 

majority opinion but also wrote separately asserting that the rule of completeness could apply in 

that situation. 

Note the difference between that situation and one invoking the “fight fire with fire” 

principle, p. 107 of the casebook; that principle applies only when the evidence calling for a response 

was improperly admitted.  But both, and the State’s argument in Hemphill, are examples of a broader 

“opening the door concept” – the idea that what one party does at trial may make admissible an 

adversary’s evidence that otherwise would not be admissible.  “Opening the door” is more a 

conclusion than a theory; reciting the words does not tell us whether the door should be deemed to 

have been opened or not. 
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Question: Suppose that in Hemphill a defense witness blurted out inadmissible hearsay to 

the effect that Morris had committed the murder.  Should the prosecution be allowed to introduce a 

statement from Morris’s allocution denying that he had committed murder?                                                                                                                                          

 2. State v. White, 243 So.3d 12 (La. 2018), cert. denied, 140 S.Ct. 647 (2019), seemed like 

it might give the Supreme Court the opportunity to test the limits of the proposition, suggested by 

United States v. Owens, p. 387, that the Confrontation Clause is not violated by introducing the prior 

testimonial statement of a witness who takes the stand at trial – but the Court did not take up the 

chance.  Roderick White was convicted of murder.  Critical evidence against him was a stationhouse 

statement, clearly testimonial, by Brandon Coleman.  The prosecution called Coleman to testify at 

trial, and he did take the stand, but he testified that as the result of an accident he had no memory 

either of the underlying event or of his prior statement.  Nobody suggested that this claimed memory 

loss was feigned.  Over objection, the trial court allowed the prior statement to be admitted, White 

was convicted, and the conviction was affirmed on appeal.  Both the state and national supreme 

courts denied review. And so the question remains.  It is clear that in at least one circumstance the 

Confrontation Clause will deny admissibility to the prior testimonial statement of a witness who 

takes the stand – when the accused has not previously had a chance for cross-examination and the 

witness asserts the privilege against self-incrimination.  Douglas v. Alabama, 380 U.S. 415 (1965).  

Should the outcome be the same, on the ground that there has been no genuine opportunity for cross-

examination, when the witness has no recollection whatsoever?  (Note the contrast to Owens, in 

which Foster had some memory of the attack.) And if not, how far does the principle extend? 

 3. United States v. Miller, 954 F.3d 551 (2d Cir. 2020), was an appeal from the conviction 

involved in United States v. Mack, p. 551 of the casebook, but it presented different evidentiary 

issues.  Of principal interest was the admission against Mack of testimony by Brandyn Farmer as to 

a statement made to him by Keronn Miller, who had been a co-defendant of Mack, identifying Mack 

as the shooter.  The Government offered the evidence as a declaration against interest, because the 

statement was self-inculpatory, admitting a role in the murder, and Miller invoked his privilege 

against self-incrimination. Mack’s strongest argument against admissibility was that the 

Government had procured Miller’s unavailability by virtue of an unusual provision in a plea 

agreement, specifying that the agreed-upon sentencing range would not be binding if Miller were to 

provide testimony about the subject matter of the case “inconsistent with or in addition to” facts to 

which he agreed as part of the plea colloquy.  The plea agreement did not say anything about Mack 

being the shooter; hence, if Miller testified to that, it would be facts “in addition to” those to which 

he had agreed, and in violation of the plea agreement.  One might well wonder why the prosecution 

would want the “in addition to” language in the plea agreement; was it a product of carelessness, or 

an attempt to ensure that Miller had told them everything relevant he knew, or in fact an attempt to 

render Miller unavailable to face cross-examination with respect to any additional material? The 

court of appeals said that it was “deeply troubled” by use of such a provision in the plea agreement, 

but because Mack had not raised the objection below, the court was limited to plain-error review.  

Here, there was no “clear or obvious” error,” because Miller “could have faced exposure justifying 

the invocation of the Fifth Amendment even absent the government’s use of the contested 

provision.”   
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2019 and 2020 Amendments to the Federal Rules of Evidence 

Amendment to Fed. R. Evid. 404 

This amendment went into effect on December 1, 2020. 

Rule 404. Character Evidence; Other  Crimes, Wrongs or Other Acts  

* * * * *  

(b) Other Crimes, Wrongs, or Other Acts.  

(1) Prohibited Uses.  Evidence of a any other crime, wrong, or other act is 

not admissible to prove a person’s character in order to show that on a 

particular occasion the person acted in accordance with the character.  

(2) Permitted Uses; Notice in a Criminal Case.  This evidence may be 

admissible for another purpose, such as proving motive, opportunity, 

intent, preparation, plan, knowledge, identity, absence of mistake, or 

lack of accident.  On request by a defendant in a criminal case, the 

prosecutor must:  

(3) Notice in a Criminal Case. In a criminal case, the 

prosecutor must:  

(A) provide reasonable notice of the general nature of any such evidence 

that the prosecutor intends to offer at trial, so that the defendant has 

a fair opportunity to meet it; and 

(B) articulate in the notice the permitted purpose for which the 

prosecutor intends to offer the evidence and the reasoning that 

supports the purpose; and  
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(C) do so in writing before trial—or in any form during trial if the court, 

for good cause, excuses lack of pretrial notice.  

 

Advisory Committee Note to Amendment to Rule 404 

Rule 404(b) has been amended principally to impose additional notice requirements on the 

prosecution in a criminal case. In addition, clarifications have been made to the text and headings. 

The notice provision has been changed in a number of respects:   

 

• The prosecution must not only identify the evidence that it intends to offer pursuant 

to the rule but also articulate a non-propensity purpose for which the evidence is 

offered and the basis for concluding that the evidence is relevant in light of this 

purpose. The earlier requirement that the prosecution provide notice of only the 

“general nature” of the evidence was understood by some courts to permit the 

government to satisfy the notice obligation without describing the specific act that 

the evidence would tend to prove, and without explaining the relevance of the 

evidence for a non-propensity purpose. This amendment makes clear what notice 

is required.  

  

• The pretrial notice must be in writing—which requirement is satisfied by notice in 

electronic form.  See Rule 101(b)(6).  Requiring the notice to be in writing provides 

certainty and reduces arguments about whether notice was actually provided. 

  

• Notice must be provided before trial in such time as to allow the defendant a fair 

opportunity to meet the evidence, unless the court excuses that requirement upon a 

showing of good cause. See Rules 609(b), 807, and 902(11).  Advance notice of 

Rule 404(b) evidence is important so that the parties and the court have adequate 

opportunity to assess the evidence, the purpose for which it is offered, and whether 

the requirements of Rule 403 have been satisfied—even in cases in which a final 

determination as to the admissibility of the evidence must await trial. When notice 

is provided during trial after a finding of good cause, the court may need to consider 

protective measures to assure that the opponent is not prejudiced. See, e.g., United 

States v. LopezGutierrez, 83 F.3d 1235 (10th Cir. 1996) (notice given at trial due to 

good cause; the trial court properly made the witness available to the defendant 

before the bad act evidence was introduced); United States v. Perez-Tosta, 36 F.3d 

1552 (11th Cir. 1994) (defendant was granted five days to prepare after notice was 

given, upon good cause, just before voir dire).  
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• The good cause exception applies not only to the timing of the notice as a whole 

but also to the timing of the obligations to articulate a non-propensity purpose and 

the reasoning supporting that purpose. A good cause exception for the timing of the 

articulation requirements is necessary because in some cases an additional 

permissible purpose for the evidence may not become clear until just before, or 

even during, trial.   

  

• Finally, the amendment eliminates the requirement that the defendant must make a 

request before notice is provided. That requirement is not found in any other notice 

provision in the Federal Rules of Evidence. It has resulted mostly in boilerplate 

demands on the one hand, and a trap for the unwary on the other. Moreover, many 

local rules require the government to provide notice of Rule 404(b) material without 

regard to whether it has been requested. And in many cases, notice is provided when 

the government moves in limine for an advance ruling on the admissibility of Rule 

404(b) evidence. The request requirement has thus outlived any usefulness it may 

once have had. 

As to the textual clarifications, the word “other” is restored to the location it held before 

restyling in 2011, to confirm that Rule 404(b) applies to crimes, wrongs and acts “other” than those 

at issue in the case; and the headings are changed accordingly.  No substantive change is intended. 

Amendment to Fed. R. Evid. 807 

This amendment went into effect on December 1, 2019. 

  

(a) In  General.  Under the following circumstances conditions, a hearsay statement is not 

excluded by the rule against hearsay: even if 

(1) the statement is not specifically covered by a hearsay exception in Rule 803 or 804:;  

(1 2) the statement has equivalent circumstantial guarantees of trustworthiness the court 

determines that it is supported by sufficient guarantees of trustworthiness—after considering the 

totality of circumstances under which it was made and any evidence corroborating the statement; 

and 

(2) it is offered as evidence of a material fact; 

 (3) it is more probative on the point for which it is offered than any other evidence 

that the proponent can obtain through reasonable efforts; and   

(4) admitting it will best serve the purposes of these rules and the interests of justice. 

  

(b) Notice. The statement is admissible only if, before the trial or hearing, the proponent 

gives an adverse party reasonable notice of the intent to offer the statement and its particulars,—

including its substance and the declarent's name and address,— so that the party has a fair 

opportunity to meet it. The notice must be provided in writing before the trial or hearing—or in any 

form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice. 
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Advisory  Committee Note to Amended Rule 807 

Rule 807 has been amended to fix a number of problems that the courts have encountered in 

applying it. 

Courts have had difficulty with the requirement that the proffered hearsay carry “equivalent” 

circumstantial guarantees of trustworthiness. The “equivalence” standard is difficult to apply, given 

the different types of guarantees of reliability, of varying strength, found among the categorical 

exceptions (as well as the fact that some hearsay exceptions, e.g., Rule 804(b)(6), are not based on 

reliability at all). The “equivalence” standard has not served to guide a court’s discretion to admit 

hearsay, because the court is free to choose among a spectrum of exceptions for comparison. 

Moreover, experience has shown that some statements offered as residual hearsay cannot be 

compared usefully to any of the categorical exceptions and yet might well be trustworthy. Thus the 

requirement of an equivalence analysis has been eliminated. Under the amendment, the court should 

proceed directly to a determination of whether the hearsay is supported by guarantees of 

trustworthiness. See Rule 104(a). As with any hearsay statement offered under an exception, the 

court’s threshold finding that admissibility requirements are met merely means that the jury may 

consider the statement and not that it must assume the statement to be true.  

The amendment specifically requires the court to consider corroborating evidence in the 

trustworthiness enquiry. Most courts have required the consideration of corroborating evidence, 

though some courts have disagreed. The rule now provides for a uniform approach, and recognizes 

that the existence or absence of corroboration is relevant to, but not dispositive of, whether a 

statement should be admissible under this exception. Of course, the court must consider not only 

the existence of corroborating evidence but also the strength and quality of that evidence.  

The amendment does not alter the case law prohibiting parties from proceeding directly to the 

residual exception, without considering the admissibility of the hearsay under Rules 803 and 804. 

A court is not required to make a finding that no other hearsay exception is applicable. But the 

opponent cannot seek admission under Rule 807 if it is apparent that the hearsay could be admitted 

under another exception.  

The rule in its current form applies to hearsay “not specifically covered” by a Rule 803 or 804 

exception. The amendment makes the rule applicable to hearsay “not admissible under” those 

exceptions. This clarifies that a court assessing guarantees of trustworthiness may consider whether 

the statement is a “near-miss” of one of the Rule 803 or 804 exceptions. If the court employs a 

“near-miss” analysis it should—in addition to evaluating all relevant guarantees of 

trustworthiness—take into account the reasons that the hearsay misses the admissibility 

requirements of the standard exception.  

In deciding whether the statement is supported by sufficient guarantees of trustworthiness, the 

court should not consider the credibility of any witness who relates the declarant’s hearsay statement 

in court. The credibility of an in-court witness does not present a hearsay question. To base 

admission or exclusion of a hearsay statement on the witness’s credibility would usurp the jury’s 

role of determining the credibility of testifying witnesses. The rule provides that the focus for 

trustworthiness is on circumstantial guarantees surrounding the making of the statement itself, as 
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well as any independent evidence corroborating the statement. The credibility of the witness relating 

the statement is not a part of either enquiry.  

Of course, even if the court finds sufficient guarantees of trustworthiness, the independent 

requirements of the Confrontation Clause must be satisfied if the hearsay statement is offered 

against a defendant in a criminal case.  

The Committee decided to retain the requirement that the proponent must show that the hearsay 

statement is more probative than any other evidence that the proponent can reasonably obtain. This 

necessity requirement will continue to serve to prevent the residual exception from being used as a 

device to erode the categorical exceptions.  

The requirements that residual hearsay must be evidence of a material fact and that its admission 

will best serve the purposes of these rules and the interests of justice have been deleted. These 

requirements have proved to be superfluous in that they are already found in other rules. See Rules 

102, 401.  

The notice provision has been amended to make four changes in the operation of the rule:  

• First, the amendment requires the proponent to disclose the “substance” of the statement. 

This term is intended to require a description that is sufficiently specific under the 

circumstances to allow the opponent a fair opportunity to meet the evidence. See Rule 

103(a)(2) (requiring the party making an offer of proof to inform the court of the “substance” 

of the evidence).  

• Second, the prior requirement that the declarant’s address must be disclosed has been 

deleted. That requirement was nonsensical when the declarant was unavailable, and 

unnecessary in the many cases in which the declarant’s address was known or easily 

obtainable. If prior disclosure of the declarant’s address is critical and cannot be obtained by 

the opponent through other means, then the opponent can seek relief from the court.  

• Third, the amendment requires that the pretrial notice be in writing—which is satisfied by 

notice in electronic form. See Rule 101(b)(6). Requiring the notice to be in writing provides 

certainty and reduces arguments about whether notice was actually provided.  

• Finally, the pretrial notice provision has been amended to provide for a good cause 

exception. Most courts have applied a good cause exception under Rule 807 even though 

the rule in its current form does not provide for it, while some courts have read the rule as it 

was written. Experience under the residual exception has shown that a good cause exception 

is necessary in certain limited situations. For example, the proponent may not become aware 

of the existence of the hearsay statement until after the trial begins, or the proponent may 

plan to call a witness who without warning becomes unavailable during trial, and the 

proponent might then need to resort to residual hearsay.  

The rule retains the requirement that the opponent receive notice in a way that provides a fair 

opportunity to meet the evidence. When notice is provided during trial after a finding of good cause, 

the court may need to consider protective measures, such as a continuance, to assure that the 

opponent is not prejudiced. 
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Pending Amendments to the Federal Rules of Evidence 

 The Supreme Court has transmitted the following amendments to Congress; assuming 

Congress does not take negative action on them, they will become effective on December 1, 2023. 

 

Rule 106.  Remainder of or Related Writings or Recorded Statements  

 

If a party introduces all or part of a writing or recorded statement, an adverse party may 

require the introduction, at that time, of any other part—or any other writing or recorded statement—

that in fairness ought to be considered at the same time. The adverse party may do so over a hearsay 

objection.  

 

Advisory Committee Note 

 

Rule 106 has been amended in two respects:  

 

(1) First, the amendment provides that if the existing fairness standard requires completion, 

then that completing statement is admissible over a hearsay objection. Courts have been in conflict 

over whether completing evidence properly required for completion under Rule 106 can be admitted 

over a hearsay objection. The Committee has determined that the rule of completeness, grounded in 

fairness, cannot fulfill its function if the party that creates a misimpression about the meaning of a 

proffered statement can then object on hearsay grounds and exclude a statement that would correct 

the misimpression. See United States v. Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986) (noting that 

“[a] contrary construction raises the specter of distorted and misleading trials, and creates 

difficulties for both litigants and the trial court”). For example, assume the defendant in a murder 

case admits that he owned the murder weapon, but also simultaneously states that he sold it months 

before the murder. In this circumstance, admitting only the statement of ownership creates a 

misimpression because it suggests that the defendant implied that he owned the weapon at the time 

of the crime—when that is not what he said. In this example the prosecution, which has created the 

situation that makes completion necessary, should not be permitted to invoke the hearsay rule and 

thereby allow the misleading statement to remain unrebutted. A party that presents a distortion can 

fairly be said to have forfeited its right to object on hearsay grounds to a statement that would be 

necessary to correct the misimpression. For similar results see Rules 502(a), 410(b)(1), and 

804(b)(6).  

 

The courts that have permitted completion over hearsay objections have not usually 

specified whether the completing remainder may be used for its truth or only for its non-hearsay 

value in showing context. Under the amended rule, the use to which a completing statement can be 

put will depend on the circumstances. In some cases, completion will be sufficient for the proponent 

of the completing statement if it is admitted to provide context for the initially proffered statement. 

In such situations, the completing statement is properly admitted over a hearsay objection because 

it is offered for a non-hearsay purpose. An example would be a completing statement that corrects 

a misimpression about what a party heard before undertaking a disputed action, where the party’s 

state of mind is relevant. The completing statement in this example is admitted only to show what 
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the party actually heard, regardless of the underlying truth of the completing statement. But in some 

cases, a completing statement places an initially proffered statement in context only if the 

completing statement is true. An example is the defendant in a murder case who admits that he 

owned the murder weapon, but also simultaneously states that he sold it months before the murder. 

The statement about selling the weapon corrects a misimpression only if it is offered for its truth. In 

such cases, Rule 106 operates to allow the completing statement to be offered as proof of a fact. 

 

(2) Second, Rule 106 has been amended to cover all statements, including oral statements 

that have not been recorded. Most courts have already found unrecorded completing statements to 

be admissible under either Rule 611(a) or the common-law rule of completeness. This procedure, 

while reaching the correct result, is cumbersome and creates a trap for the unwary. Most questions 

of completion arise when a statement is offered in the heat of trial—where neither the parties nor 

the court should be expected to consider the nuances of Rule 611(a) or the common law in resolving 

completeness questions. The amendment, as a matter of convenience, covers these questions under 

one rule. The rule is expanded to now cover all statements, in any form -- including statements made 

through conduct or sign language. 

 

The original committee note cites “practical reasons” for limiting the coverage of the rule to 

writings and recordings. To the extent that the concern was about disputes over the content or 

existence of an unrecorded statement, that concern does not justify excluding all unrecorded 

statements completely from the coverage of the rule. See United States v. Bailey, 2017 WL 5126163, 

at *7 (D. Md. Nov. 16, 2017) (“A blanket rule of prohibition is unwarranted, and invites abuse. 

Moreover, if the content of some oral statements are disputed and difficult to prove, others are not—

because they have been summarized . . . , or because they were witnessed by enough people to 

assure that what was actually said can be established with sufficient certainty.”). A party seeking 

completion with an unrecorded statement would of course need to provide admissible evidence that 

the statement was made. Otherwise, there would be no showing that the original statement is 

misleading, and the request for completion should be denied. In some cases, the court may find that 

the difficulty in proving the completing statement substantially outweighs its probative value—in 

which case exclusion is possible under Rule 403. 

 

The rule retains the language that completion is made at the time the original portion is 

introduced. That said, many courts have held that the trial court has discretion to allow completion 

at a later point. See, e.g., Phoenix Assocs. III v. Stone, 60 F.3d 95, 103 (2d Cir. 1995) (“While the 

wording of Rule 106 appears to require the adverse party to proffer the associated document or 

portion contemporaneously with the introduction of the primary document, we have not applied this 

requirement rigidly.”). Nothing in the amendment is intended to limit the court’s discretion to allow 

completion at a later point. 

 

The intent of the amendment is to displace the common-law rule of completeness. In Beech 

Aircraft Corp. v. Rainey, 488 U.S. 153, 171–72 (1988), the Court in dictum referred to Rule 106 as 

a partial codification of the common-law rule of completeness. There is no other rule of evidence 

that is interpreted as coexisting with common-law rules of evidence, and the practical problem of a 

rule of evidence operating with a common-law supplement is apparent—especially when the rule is 

one, like the rule of completeness, that arises most often during the trial. 
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The amendment does not give a green light of admissibility to all excised portions of 

statements. It does not change the basic rule, which applies only to the narrow circumstances in 

which a party has created a misimpression about the statement, and the adverse party proffers a 

statement that in fact corrects the misimpression. The mere fact that a statement is probative and 

contradicts a statement offered by the opponent is not enough to justify completion under Rule 106. 

So, for example, the mere fact that a defendant denies guilt before later admitting it does not, without 

more, mandate the admission of his previous denial. See United States v. Williams, 930 F.3d 44 (2d 

Cir. 2019). 

 

Rule 615.  Excluding Witnesses from the Courtroom; Preventing an Excluded Witness’s 

Access to Trial Testimony  

 

(a)  Excluding Witnesses. At a party’s request, the court must order witnesses excluded from 

the courtroom so that they cannot hear other witnesses’ testimony.  Or the court may do so 

on its own. But this rule does not authorize excluding: 

   

(a)(1) a party who is a natural person;  

 

(b)(2) an one officer or employee of a party that is not a natural person, after being if that 

officer or employee has been designated as the party’s representative by its attorney;  

 

(c)(3) a any person whose presence a party shows to be essential to presenting the party’s 

claim or defense; or  

 

(d)(4) a person authorized by statute to be present.  

 

(b)  Additional Orders to Prevent Disclosing and Accessing Testimony. An order under (a) 

operates only to exclude witnesses from the courtroom. But the court may also, by order:  

 

(1) prohibit disclosure of trial testimony to witnesses who are excluded from the 

courtroom; and  

 

(2) prohibit excluded witnesses from accessing trial testimony.  

 

Advisory Committee’s Note 

 

Rule 615 has been amended for two purposes:  

 

(1) Most importantly, the amendment clarifies that the court, in entering an order under this 

rule, may also prohibit excluded witnesses from learning about, obtaining, or being provided with 

trial testimony. Many courts have found that a “Rule 615 order” extends beyond the courtroom, to 

prohibit excluded witnesses from obtaining access to or being provided with trial testimony. But the 

terms of the rule did not so provide; and other courts have held that a Rule 615 order was limited to 

exclusion of witnesses from the trial. On the one hand, the courts extending Rule 615 beyond 
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courtroom exclusion properly recognized that the core purpose of the rule is to prevent witnesses 

from tailoring their testimony to the evidence presented at trial—and that purpose can only be 

effectuated by regulating out-of-court exposure to trial testimony. See United States v. Robertson, 

895 F.3d 1206, 1215 (9th Cir. 2018) (“The danger that earlier testimony could improperly shape 

later testimony is equally present whether the witness hears that testimony in court or reads it from 

a transcript.”). On the other hand, a rule extending an often vague “Rule 615 order” outside the 

courtroom raised questions of fair notice, given that the text of the rule itself was limited to exclusion 

of witnesses from the courtroom. 

 

An order under subdivision (a) operates only to exclude witnesses from the courtroom. This 

includes exclusion of witnesses from a virtual trial. Subdivision (b) emphasizes that the court may 

by order extend the sequestration beyond the courtroom, to prohibit those subject to the order from 

disclosing trial testimony to excluded witnesses, as well as to directly prohibit excluded witnesses 

from trying to access trial testimony. Such an extension is often necessary to further the rule’s policy 

of preventing tailoring of testimony. 

 

The rule gives the court discretion to determine what requirements, if any, are appropriate 

in a particular case to protect against the risk that witnesses excluded from the courtroom will obtain 

trial testimony. 

 

Nothing in the language of the rule bars a court from prohibiting counsel from disclosing 

trial testimony to a sequestered witness. To the extent that an order governing counsel’s disclosure 

of trial testimony to prepare a witness raises questions of professional responsibility and effective 

assistance of counsel, as well as the right to confrontation in criminal cases, the court should address 

those questions on a case-by-case basis. 

 

(2) Second, the rule has been amended to clarify that the exception from exclusion for entity 

representatives is limited to one designated representative per entity. This limitation, which has been 

followed by most courts, generally provides parity for individual and entity parties. The rule does 

not prohibit the court from exercising discretion to allow an entity-party to swap one representative 

for another as the trial progresses, so long as only one witness-representative is exempt at any one 

time. If an entity seeks to have more than one witness-representative protected from exclusion, it 

needs to show under subdivision (a)(3) that the witness is essential to presenting the party’s claim 

or defense. Nothing in this amendment prohibits a court from exempting from exclusion multiple 

witnesses if they are found essential under (a)(3). 

 

Rule 702.  Testimony by Expert Witnesses  

 

A witness who is qualified as an expert by knowledge, skill, experience, training, or 

education may testify in the form of an opinion or otherwise if the proponent demonstrates to the 

court that it is more likely than not that: 

 



13 

(a)  the expert’s scientific, technical, or other specialized knowledge will help the trier 

of fact to understand the evidence or to determine a fact in issue;   

 

(b)  the testimony is based on sufficient facts or data;  

 

(c)  the testimony is the product of reliable principles and methods; and  

 

(d)  the expert has reliably applied expert’s opinion reflects a reliable application of the 

principles and methods to the facts of the case. 

 

Advisory Committee Note 

 

Rule 702 has been amended in two respects: 

 

(1) First, the rule has been amended to clarify and emphasize that expert testimony may not 

be admitted unless the proponent demonstrates to the court that it is more likely than not that the 

proffered testimony meets the admissibility requirements set forth in the rule. See Rule 104(a). This 

is the preponderance of the evidence standard that applies to most of the admissibility requirements 

set forth in the evidence rules. See Bourjaily v. United States, 483 U.S. 171, 175 (1987) (“The 

preponderance standard ensures that before admitting evidence, the court will have found it more 

likely than not that the technical issues and policy concerns addressed by the Federal Rules of 

Evidence have been afforded due consideration.”); Huddleston v. United States, 485 U.S. 681, 687 

n.5 (1988) (“preliminary factual findings under Rule 104(a) are subject to the preponderance-of-

the-evidence standard”). But many courts have held that the critical questions of the sufficiency of 

an expert’s basis, and the application of the expert’s methodology, are questions of weight and not 

admissibility. These rulings are an incorrect application of Rules 702 and 104(a).  

 

There is no intent to raise any negative inference regarding the applicability of the Rule 

104(a) standard of proof for other rules. The Committee concluded that emphasizing the 

preponderance standard in Rule 702 specifically was made necessary by the courts that have failed 

to apply correctly the reliability requirements of that rule. Nor does the amendment require that the 

court make a finding of reliability in the absence of objection. 

  

The amendment clarifies that the preponderance standard applies to the three reliability-

based requirements added in 2000—requirements that many courts have incorrectly determined to 

be governed by the more permissive Rule 104(b) standard. But it remains the case that other 

admissibility requirements in the rule (such as that the expert must be qualified and the expert’s 

testimony must help the trier of fact) are governed by the Rule 104(a) standard as well.  

 

Some challenges to expert testimony will raise matters of weight rather than admissibility 

even under the Rule 104(a) standard. For example, if the court finds it more likely than not that an 

expert has a sufficient basis to support an opinion, the fact that the expert has not read every single 

study that exists will raise a question of weight and not admissibility. But this does not mean, as 

certain courts have held, that arguments about the sufficiency of an expert’s basis always go to 

weight and not admissibility. Rather it means that once the court has found it more likely than not 
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that the admissibility requirement has been met, any attack by the opponent will go only to the 

weight of the evidence. 

 

It will often occur that experts come to different conclusions based on contested sets of facts. 

Where that is so, the Rule 104(a) standard does not necessarily require exclusion of either side’s 

experts. Rather, by deciding the disputed facts, the jury can decide which side’s experts to credit. 

“[P]roponents ‘do not have to demonstrate to the judge by a preponderance of the evidence that the 

assessments of their experts are correct, they only have to demonstrate by a preponderance of 

evidence that their opinions are reliable. . . . The evidentiary requirement of reliability is lower than 

the merits standard of correctness.’” Advisory Committee Note to the 2000 amendment to Rule 702, 

quoting In re Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  

 

Rule 702 requires that the expert’s knowledge “help” the trier of fact to understand the 

evidence or to determine a fact in issue. Unfortunately, some courts have required the expert’s 

testimony to “appreciably help” the trier of fact. Applying a higher standard than helpfulness to 

otherwise reliable expert testimony is unnecessarily strict. 

 

(2) Rule 702(d) has also been amended to emphasize that each expert opinion must stay 

within the bounds of what can be concluded from a reliable application of the expert’s basis and 

methodology. Judicial gatekeeping is essential because just as jurors may be unable, due to lack of 

specialized knowledge, to evaluate meaningfully the reliability of scientific and other methods 

underlying expert opinion, jurors may also lack the specialized knowledge to determine whether the 

conclusions of an expert go beyond what the expert’s basis and methodology may reliably support.  

 

The amendment is especially pertinent to the testimony of forensic experts in both criminal 

and civil cases. Forensic experts should avoid assertions of absolute or one hundred percent 

certainty—or to a reasonable degree of scientific certainty—if the methodology is subjective and 

thus potentially subject to error. In deciding whether to admit forensic expert testimony, the judge 

should (where possible) receive an estimate of the known or potential rate of error of the 

methodology employed, based (where appropriate) on studies that reflect how often the method 

produces accurate results. Expert opinion testimony regarding the weight of feature comparison 

evidence (i.e., evidence that a set of features corresponds between two examined items) must be 

limited to those inferences that can reasonably be drawn from a reliable application of the principles 

and methods. This amendment does not, however, bar testimony that comports with substantive law 

requiring opinions to a particular degree of certainty.  

 

Nothing in the amendment imposes any new, specific procedures. Rather, the amendment is 

simply intended to clarify that Rule 104(a)’s requirement applies to expert opinions under Rule 702. 

Similarly, nothing in the amendment requires the court to nitpick an expert’s opinion in order to 

reach a perfect expression of what the basis and methodology can support. The Rule 104(a) standard 

does not require perfection. On the other hand, it does not permit the expert to make claims that are 

unsupported by the expert’s basis and methodology. 

 

 


