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INTRODUCTORY NOTE TO MALLORY V. NORFOLK SOUTHERN RAILWAY 

The latest word from the Supreme Court on personal jurisdiction is Mallory v. 
Norfolk Southern Railway. Like Hess and Carnival Cruise Lines, it poses the 
question of what counts as consent to a forum. And like Burnham and Daimler, 
it poses the question when a state can exercise general jurisdiction. 

 

MALLORY v. NORFOLK SOUTHERN RAILWAY CO. 
600 U.S. 122 (2023) 

Justice GORSUCH announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I and III–B, and an opinion with 
respect to Parts II, III–A, and IV, in which Justice THOMAS, Justice SO-
TOMAYOR, and Justice JACKSON join. 

Imagine a lawsuit based on recent events. A few months ago, a Norfolk South-
ern train derailed in Ohio near the Pennsylvania border. Its cargo? Hazardous 
chemicals. Some poured into a nearby creek; some burst into flames. In the 
aftermath, many residents reported unusual symptoms. Suppose an Ohio res-
ident sued the train conductor seeking compensation for an illness attributed 
to the accident. Suppose, too, that the plaintiff served his complaint on the 
conductor across the border in Pennsylvania. Everyone before us agrees a 
Pennsylvania court could hear that lawsuit consistent with the Due Process 
Clause of the Fourteenth Amendment. The court could do so even if the con-
ductor was a Virginia resident who just happened to be passing through Penn-
sylvania when the process server caught up with him. 

Now, change the hypothetical slightly. Imagine the same Ohio resident 
brought the same suit in the same Pennsylvania state court, but this time 
against Norfolk Southern. Assume, too, the company has filed paperwork con-
senting to appear in Pennsylvania courts as a condition of registering to do 
business in the Commonwealth. Could a Pennsylvania court hear that case 
too? You might think so. But today, Norfolk Southern argues that the Due Pro-
cess Clause entitles it to a more favorable rule, one shielding it from suits even 
its employees must answer. We reject the company’s argument. Nothing in the 
Due Process Clause requires such an incongruous result. 

 I 

Robert Mallory worked for Norfolk Southern as a freight-car mechanic for 
nearly 20 years, first in Ohio, then in Virginia. During his time with the com-
pany, Mr. Mallory contends, he was responsible for spraying boxcar pipes with 
asbestos and handling chemicals in the railroad’s paint shop. He also demol-
ished car interiors that, he alleges, contained carcinogens. 
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After Mr. Mallory left the company, he moved to Pennsylvania for a period 
before returning to Virginia. Along the way, he was diagnosed with cancer. 
Attributing his illness to his work for Norfolk Southern, Mr. Mallory hired 
Pennsylvania lawyers and sued his former employer in Pennsylvania state 
court under the Federal Employers’ Liability Act, 45 U.S.C. §§ 51–60. That law 
creates a workers’ compensation scheme permitting railroad employees to re-
cover damages for their employers’ negligence. 

Norfolk Southern resisted Mr. Mallory’s suit on constitutional grounds. By the 
time he filed his complaint, the company observed, Mr. Mallory resided in Vir-
ginia. His complaint alleged that he was exposed to carcinogens in Ohio and 
Virginia. Meanwhile, the company itself was incorporated in Virginia and had 
its headquarters there too.2 On these facts, Norfolk Southern submitted, any 
effort by a Pennsylvania court to exercise personal jurisdiction over it would 
offend the Due Process Clause of the Fourteenth Amendment. 

Mr. Mallory saw things differently. He noted that Norfolk Southern manages 
over 2,000 miles of track, operates 11 rail yards, and runs 3 locomotive repair 
shops in Pennsylvania. He also pointed out that Norfolk Southern has regis-
tered to do business in Pennsylvania in light of its “ ‘regular, systematic, [and] 
extensive’ ” operations there. That is significant, Mr. Mallory argued, because 
Pennsylvania requires out-of-state companies that register to do business in 
the Commonwealth to agree to appear in its courts on “any cause of action” 
against them. 42 Pa. Cons. Stat. § 5301(a)(2)(i), (b) (2019). By complying with 
this statutory scheme, Mr. Mallory contended, Norfolk Southern had con-
sented to suit in Pennsylvania on claims just like his. 

Ultimately, the Pennsylvania Supreme Court sided with Norfolk Southern. 
Yes, Mr. Mallory correctly read Pennsylvania law. It requires an out-of-state 
firm to answer any suits against it in exchange for status as a registered for-
eign corporation and the benefits that entails. But, no, the court held, Mr. Mal-
lory could not invoke that law because it violates the Due Process Clause. In 
reaching this conclusion, the Pennsylvania Supreme Court acknowledged its 
disagreement with the Georgia Supreme Court, which had recently rejected a 
similar due process argument from a corporate defendant. 

In light of this split of authority, we agreed to hear this case and decide 
whether the Due Process Clause of the Fourteenth Amendment prohibits a 
State from requiring an out-of-state corporation to consent to personal juris-
diction to do business there.3 

 

3 The Pennsylvania Supreme Court did not address Norfolk Southern’s alternative ar-
gument that Pennsylvania’s statutory scheme as applied here violates this Court’s 
dormant Commerce Clause doctrine. Nor did we grant review to consider that ques-
tion. Accordingly, any argument along those lines remains for consideration on re-
mand. 
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II 

The question before us is not a new one. In truth, it is a very old question—and 
one this Court resolved in Pennsylvania Fire Ins. Co. of Philadelphia v. Gold 
Issue Mining & Milling Co., 243 U.S. 93 (1917). There, the Court unanimously 
held that laws like Pennsylvania’s comport with the Due Process Clause. Some 
background helps explain why the Court reached the result it did. 

* * * 

As the use of the corporate form proliferated in the 19th century, the question 
arose how to adapt the traditional rule about transitory actions for individuals 
to artificial persons created by law. Unsurprisingly, corporations did not relish 
the prospect of being haled into court for any claim anywhere they conducted 
business. “No one, after all, has ever liked greeting the process server.” Ford 
Motor Co. v. Montana Eighth Judicial Dist. Court, 141 S.Ct. 1017, 1037 (2021) 
(GORSUCH, J., concurring in judgment). Corporations chartered in one State 
sought the right to send their sales agents and products freely into other 
States. At the same time, when confronted with lawsuits in those other States, 
some firms sought to hide behind their foreign character and deny their pres-
ence to defeat the court’s jurisdiction. 

Lawmakers across the country soon responded to these stratagems. Relevant 
here, both before and after the Fourteenth Amendment’s ratification, they 
adopted statutes requiring out-of-state corporations to consent to in-state suits 
in exchange for the rights to exploit the local market and to receive the full 
range of benefits enjoyed by in-state corporations. These statutes varied. In 
some States, out-of-state corporate defendants were required to agree to an-
swer suits brought by in-state plaintiffs. See, e.g., N. Y. Code Proc. § 427 
(1849); 1866 Wis. Laws ch. 1, § 86.1; Md. Ann. Code, Art. 26, § 211 (1868); N. 
C. Gen. Stat., ch. 17, § 82 (1873). In other States, corporations were required 
to consent to suit if the plaintiff ’s cause of action arose within the State, even 
if the plaintiff happened to reside elsewhere. See, e.g., Iowa Code, ch. 101, 
§ 1705 (1851); 1874 Tex. Gen. Laws p. 107; 1881 Mich. Pub. Acts p. 348. Still 
other States (and the federal government) omitted both of these limitations. 
They required all out-of-state corporations that registered to do business in the 
forum to agree to defend themselves there against any manner of suit. See, 
e.g., Act of Feb. 22, 1867, 14 Stat. 404; 1889 Nev. Stats. p. 47; S. C. Rev. Stat., 
Tit. 7, ch. 45, § 1466 (1894); Conn. Gen. Stat. § 3931 (1895). Yet another group 
of States applied this all-purpose-jurisdiction rule to a subset of corporate de-
fendants, like railroads and insurance companies. See, e.g., 1827 Va. Acts ch. 
74, p. 77; 1841 Pa. Laws p. 29; 1854 Ohio Laws p. 91; Ill. Comp. Stat., ch. 112, 
§ 68 (1855); Ark. Stat., ch. 76, § 3561 (1873); Mo. Rev. Stat., ch. 119, Art. 4, 
§ 6013 (1879). 
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III 

A 

Unsurprisingly, some corporations challenged statutes like these on various 
grounds, due process included. And, ultimately, one of these disputes reached 
this Court in Pennsylvania Fire. 

That case arose this way. Pennsylvania Fire was an insurance company incor-
porated under the laws of Pennsylvania. In 1909, the company executed a con-
tract in Colorado to insure a smelter located near the town of Cripple Creek 
owned by the Gold Issue Mining & Milling Company, an Arizona corporation. 
Less than a year later, lightning struck and a fire destroyed the insured facil-
ity. When Gold Issue Mining sought to collect on its policy, Pennsylvania Fire 
refused to pay. So, Gold Issue Mining sued. But it did not sue where the con-
tract was formed (Colorado), or in its home State (Arizona), or even in the in-
surer’s home State (Pennsylvania). Instead, Gold Issue Mining brought its 
claim in a Missouri state court. Pennsylvania Fire objected to this choice of 
forum. It said the Due Process Clause spared it from having to answer in Mis-
souri’s courts a suit with no connection to the State.  

* * * 

* * * Writing for a unanimous Court, Justice Holmes had little trouble dis-
patching the company’s due process argument. Under this Court’s precedents, 
there was “no doubt” Pennsylvania Fire could be sued in Missouri by an out-
of-state plaintiff on an out-of-state contract because it had agreed to accept 
service of process in Missouri on any suit as a condition of doing business there. 
Indeed, the Court thought the matter so settled by existing law that the case 
“hardly” presented an “open” question. * * * 

B 

Pennsylvania Fire controls this case. Much like the Missouri law at issue there, 
the Pennsylvania law at issue here provides that an out-of-state corporation 
“may not do business in this Commonwealth until it registers with” the De-
partment of State. As part of the registration process, a corporation must iden-
tify an “office” it will “continuously maintain” in the Commonwealth. Upon 
completing these requirements, the corporation “shall enjoy the same rights 
and privileges as a domestic entity and shall be subject to the same liabilities, 
restrictions, duties and penalties . . . imposed on domestic entities.” § 402(d). 
Among other things, Pennsylvania law is explicit that “qualification as a for-
eign corporation” shall permit state courts to “exercise general personal juris-
diction” over a registered foreign corporation, just as they can over domestic 
corporations. 

Norfolk Southern has complied with this law for many years. In 1998, the com-
pany registered to do business in Pennsylvania. * * * 
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Pennsylvania Fire held that suits premised on these grounds do not deny a 
defendant due process of law. Even Norfolk Southern does not seriously dis-
pute that much. It concedes that it registered to do business in Pennsylvania, 
that it established an office there to receive service of process, and that in doing 
so it understood it would be amenable to suit on any claim. Of course, Mr. Mal-
lory no longer lives in Pennsylvania and his cause of action did not accrue 
there. But none of that makes any more difference than the fact that Gold Issue 
Mining was not from Missouri (but from Arizona) and its claim did not arise 
there (but in Colorado). * * * 

In the proceedings below, the Pennsylvania Supreme Court seemed to recog-
nize that Pennsylvania Fire dictated an answer in Mr. Mallory’s favor. Still, it 
ruled for Norfolk Southern anyway. It did so because, in its view, intervening 
decisions from this Court had “implicitly overruled” Pennsylvania Fire. But in 
following that course, the Pennsylvania Supreme Court clearly erred. As this 
Court has explained: “If a precedent of this Court has direct application in a 
case,” as Pennsylvania Fire does here, a lower court “should follow the case 
which directly controls, leaving to this Court the prerogative of overruling its 
own decisions.” Rodriguez de Quijas v. Shearson/American Express, Inc., 490 
U.S. 477, 484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1989). This is true even if the 
lower court thinks the precedent is in tension with “some other line of deci-
sions.”  

IV 

Now before us, Norfolk Southern candidly asks us to do what the Pennsylvania 
Supreme Court could not—overrule Pennsylvania Fire. To smooth the way, 
Norfolk Southern suggests that this Court’s decision in International Shoe Co. 
v. Washington, 326 U.S. 310 (1945), has already done much of the hard work 
for us. That decision, the company insists, seriously undermined Pennsylvania 
Fire’s foundations. We disagree. The two precedents sit comfortably side by 
side. 

 A 

Start with how Norfolk Southern sees things. On the company’s telling, echoed 
by the dissent, International Shoe held that the Due Process Clause tolerates 
two (and only two) types of personal jurisdiction over a corporate defendant. 
First, “specific jurisdiction” permits suits that “arise out of or relate to” a cor-
porate defendant’s activities in the forum State. Ford Motor Co., 141 S.Ct., at 
1024–1025. Second, “general jurisdiction” allows all kinds of suits against a 
corporation, but only in States where the corporation is incorporated or has its 
“principal place of business.” After International Shoe, Norfolk Southern in-
sists, no other bases for personal jurisdiction over a corporate defendant are 
permissible. 

But if this account might seem a plausible summary of some of our Interna-
tional Shoe jurisprudence, it oversimplifies matters. Here is what really hap-
pened in International Shoe. The State of Washington sued a corporate 
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defendant in state court for claims based on its in-state activities even though 
the defendant had not registered to do business in Washington and had not 
agreed to be present and accept service of process there. * * * 

In reality, then, all International Shoe did was stake out an additional road to 
jurisdiction over out-of-state corporations. Pennsylvania Fire held that an out-
of-state corporation that has consented to in-state suits in order to do business 
in the forum is susceptible to suit there. International Shoe held that an out-
of-state corporation that has not consented to in-state suits may also be sus-
ceptible to claims in the forum State based on “the quality and nature of [its] 
activity” in the forum. Consistent with all this, our precedents applying Inter-
national Shoe have long spoken of the decision as asking whether a state court 
may exercise jurisdiction over a corporate defendant “that has not consented 
to suit in the forum.” Our precedents have recognized, too, that “express or 
implied consent” can continue to ground personal jurisdiction—and consent 
may be manifested in various ways by word or deed. 

* * * 

B 

Norfolk Southern offers several replies, but none persuades. * * * 

* * * Norfolk Southern appeals to the spirit of our age. After International 
Shoe, it says, the “primary concern” of the personal jurisdiction analysis is 
“[t]reating defendants fairly.” And on the company’s telling, it would be “un-
fair” to allow Mr. Mallory’s suit to proceed in Pennsylvania because doing so 
would risk unleashing “local prejudice” against a company that is “not ‘local’ in 
the eyes of the community.” 

But if fairness is what Norfolk Southern seeks, pause for a moment to measure 
this suit against that standard. When Mr. Mallory brought his claim in 2017, 
Norfolk Southern had registered to do business in Pennsylvania for many 
years. It had established an office for receiving service of process. It had done 
so pursuant to a statute that gave the company the right to do business in-
state in return for agreeing to answer any suit against it. And the company 
had taken full advantage of its opportunity to do business in the Common-
wealth * * * 

All told, when Mr. Mallory sued, Norfolk Southern employed nearly 5,000 peo-
ple in Pennsylvania. It maintained more than 2,400 miles of track across the 
Commonwealth. Its 70-acre locomotive shop there was the largest in North 
America. Contrary to what it says in its brief here, the company even pro-
claimed itself a proud part of “the Pennsylvania Community.” By 2020, too, 
Norfolk Southern managed more miles of track in Pennsylvania than in any 
other State. And it employed more people in Pennsylvania than it did in Vir-
ginia, where its headquarters was located. * * * 
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Perhaps sensing its arguments from fairness meet a dead end, Norfolk South-
ern ultimately heads in another direction altogether. It suggests the Due Pro-
cess Clause separately prohibits one State from infringing on the sovereignty 
of another State through exorbitant claims of personal jurisdiction. And, in 
candor, the company is half right. Some of our personal jurisdiction cases have 
discussed the federalism implications of one State’s assertion of jurisdiction 
over the corporate residents of another. See, e.g., Bristol-Myers Squibb Co. v. 
Superior Court, 582 U.S. 255, 263 (2017). But that neglects an important part 
of the story. To date, our personal jurisdiction cases have never found a Due 
Process Clause problem sounding in federalism when an out-of-state defendant 
submits to suit in the forum State. After all, personal jurisdiction is a personal 
defense that may be waived or forfeited.  

That leaves Norfolk Southern one final stand. It argues that it has not really 
submitted to proceedings in Pennsylvania. The company does not dispute that 
it has filed paperwork with Pennsylvania seeking the right to do business 
there. It does not dispute that it has established an office in the Commonwealth 
to receive service of process on any claim. It does not dispute that it appreciated 
the jurisdictional consequences attending these actions and proceeded anyway, 
presumably because it thought the benefits outweighed the costs. But, in the 
name of the Due Process Clause, Norfolk Southern insists we should dismiss 
all that as a raft of meaningless formalities. 

Taken seriously, this argument would have us undo not just Pennsylvania Fire 
but a legion of precedents that attach jurisdictional consequences to what some 
might dismiss as mere formalities. Consider some examples we have already 
encountered. In a typical general jurisdiction case under International Shoe, a 
company is subject to suit on any claim in a forum State only because of its 
decision to file a piece of paper there (a certificate of incorporation). The firm 
is amenable to suit even if all of its operations are located elsewhere and even 
if its certificate only sits collecting dust on an office shelf for years thereafter. 
Then there is the tag rule. The invisible state line might seem a trivial thing. 
But when an individual takes one step off a plane after flying from New Jersey 
to California, the jurisdictional consequences are immediate and serious. See 
Burnham, 495 U.S. at 619 (plurality opinion). 

Consider, too, just a few other examples. A defendant who appears “specially” 
to contest jurisdiction preserves his defense, but one who forgets can lose his. 
See York v. Texas, 137 U.S. 15, 19–21 (1890). Failing to comply with certain 
pre-trial court orders, signing a contract with a forum selection clause, accept-
ing an in-state benefit with jurisdictional strings attached—all these actions 
as well can carry with them profound consequences for personal jurisdiction. 

The truth is, under our precedents a variety of “actions of the defendant” that 
may seem like technicalities nonetheless can “amount to a legal submission to 
the jurisdiction of a court.” That was so before International Shoe, and it re-
mains so today. Should we overrule them all? Taking Norfolk Southern’s argu-
ment seriously would require just that. But, tellingly, the company does not 
follow where its argument leads or even acknowledge its implications. Instead, 



8 

 

Norfolk Southern asks us to pluck out and overrule just one longstanding prec-
edent that it happens to dislike. We decline the invitation. There is no fair play 
or substantial justice in that. 

* 

Not every case poses a new question. This case poses a very old question in-
deed—one this Court resolved more than a century ago in Pennsylvania Fire. 
Because that decision remains the law, the judgment of the Supreme Court of 
Pennsylvania is vacated, and the case is remanded. 

It is so ordered. 

 
Justice JACKSON, concurring. 

I agree with the Court that this case is straightforward under our precedents. 
I write separately to say that, for me, what makes it so is not just our ruling in 
Pennsylvania Fire Ins. Co. of Philadelphia v. Gold Issue Mining & Milling Co., 
243 U.S. 93 (1917). I also consider our ruling in Insurance Corp. of Ireland v. 
Compagnie des Bauxites de Guinee, 456 U.S. 694 (1982), to be particularly in-
structive. 

In Insurance Corp. of Ireland, this Court confirmed a simple truth: The due 
process “requirement of personal jurisdiction” is an individual, waivable right. 
* * * 

In my view, there is no question that Norfolk Southern waived its personal-
jurisdiction rights here. * * * 

Nor was Norfolk Southern compelled to register and submit itself to the gen-
eral jurisdiction of Pennsylvania courts simply because its trains passed 
through the Commonwealth. Registration is required when corporations seek 
to conduct local business in a “regular, systematic, or extensive” way. Norfolk 
Southern apparently deemed registration worthwhile and opted in. 

Under Insurance Corp. of Ireland, the due process question that this case pre-
sents is easily answered. Having made the choice to register and do business 
in Pennsylvania despite the jurisdictional consequences (and having thereby 
voluntarily relinquished the due process rights our general-jurisdiction prece-
dents afford), Norfolk Southern cannot be heard to complain that its due pro-
cess rights are violated by having to defend itself in Pennsylvania’s courts. * * * 

In other areas of the law, we permit States to ask defendants to waive individ-
ual rights and safeguards. See, e.g., Brady v. United States, 397 U.S. 742, 748 
(1970) (allowing plea bargains to waive a defendant’s trial rights and the right 
against self-incrimination); Barker v. Wingo, 407 U.S. 514, 529, 536 (1972) 
(waiver of speedy trial rights). Moreover, when defendants do so, we respect 
that waiver decision and hold them to that choice, even though the government 
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could not have otherwise bypassed the rules and procedures those rights pro-
tect. Insisting that our general-jurisdiction precedents preclude Pennsylvania 
from subjecting corporations to suit within its borders—despite their waiver of 
the protections those precedents entail—puts the personal-jurisdiction re-
quirement on a pedestal. But there is nothing “unique about the requirement 
of personal jurisdiction [that] prevents it from being . . . waived like other [in-
dividual] rights.” Insurance Corp. of Ireland, 456 U.S. at 706. 

* * * 

 
Justice ALITO, concurring in part and concurring in the judgment. 

The sole question before us is whether the Due Process Clause of the Four-
teenth Amendment is violated when a large out-of-state corporation with sub-
stantial operations in a State complies with a registration requirement that 
conditions the right to do business in that State on the registrant’s submission 
to personal jurisdiction in any suits that are brought there. I agree with the 
Court that the answer to this question is no. Assuming that the Constitution 
allows a State to impose such a registration requirement, I see no reason to 
conclude that such suits violate the corporation’s right to “fair play and sub-
stantial justice.” International Shoe Co. v. Washington, 326 U.S. 310, 316 
(1945). 

I am not convinced, however, that the Constitution permits a State to impose 
such a submission-to-jurisdiction requirement. A State’s assertion of jurisdic-
tion over lawsuits with no real connection to the State may violate fundamen-
tal principles that are protected by one or more constitutional provisions or by 
the very structure of the federal system that the Constitution created. At this 
point in the development of our constitutional case law, the most appropriate 
home for these principles is the so-called dormant Commerce Clause. Norfolk 
Southern appears to have asserted a Commerce Clause claim below, but the 
Pennsylvania Supreme Court did not address it. Presumably, Norfolk South-
ern can renew the challenge on remand. I therefore agree that we should va-
cate the Pennsylvania Supreme Court’s judgment and remand the case for fur-
ther proceedings. 

I 

* * * 

If having to defend this suit in Pennsylvania seems unfair to Norfolk Southern, 
it is only because it is hard to see Mallory’s decision to sue in Philadelphia as 
anything other than the selection of a venue that is reputed to be especially 
favorable to tort plaintiffs. But we have never held that the Due Process Clause 
protects against forum shopping. Perhaps for that understandable reason, no 
party has suggested that we go so far. 

* * * 
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II 

A 

* * * 

Despite * * * references to federalism in due process decisions, there is a sig-
nificant obstacle to addressing those concerns through the Fourteenth Amend-
ment here: we have never held that a State’s assertion of jurisdiction unconsti-
tutionally intruded on the prerogatives of another State when the defendant 
had consented to jurisdiction in the forum State. Indeed, it is hard to see how 
such a decision could be justified. The Due Process Clause confers a right on 
“person[s],” Amdt. 14, § 1, not States. If a person voluntarily waives that right, 
that choice should be honored.  

B 

* * * 

The federalism concerns that this case presents fall more naturally within the 
scope of the Commerce Clause.3 “By its terms, the Commerce Clause grants 
Congress the power ‘[t]o regulate Commerce ... among the several States.’” 
Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 440 (1978) (quoting Art. I, 
§ 8, cl. 3). But this Court has long held that the Clause includes a negative 
component, the so-called dormant Commerce Clause, that “prohibits state laws 
that unduly restrict interstate commerce.” Tennessee Wine and Spirits Retail-
ers Assn. v. Thomas, 139 S.Ct. 2449, 2459 (2019). 

While the notion that the Commerce Clause restrains States has been the sub-
ject of “thoughtful critiques,” the concept is “deeply rooted in our case law” and 
vindicates a fundamental aim of the Constitution: fostering the creation of a 
national economy and avoiding the every-State-for-itself practices that had 
weakened the country under the Articles of Confederation. * * * 

* * * It is especially appropriate to look to the dormant Commerce Clause in 
considering the constitutionality of the authority asserted by Pennsylvania’s 
registration scheme. Because the right of an out-of-state corporation to do busi-
ness in another State is based on the dormant Commerce Clause, it stands to 
reason that this doctrine may also limit a State’s authority to condition that 
right. 

 

3 Analyzing these concerns under the Commerce Clause has the additional advantage 
of allowing Congress to modify the degree to which States should be able to entertain 
suits involving out-of-state parties and conduct. If Congress disagrees with our judg-
ment on this question, it “has the authority to change the . . . rule” under its own Com-
merce power, subject, of course, to any other relevant constitutional limit. 



11 

 

C 

In my view, there is a good prospect that Pennsylvania’s assertion of jurisdic-
tion here—over an out-of-state company in a suit brought by an out-of-state 
plaintiff on claims wholly unrelated to Pennsylvania—violates the Commerce 
Clause. 

Under our modern framework, a state law may offend the Commerce Clause’s 
negative restrictions in two circumstances: when the law discriminates against 
interstate commerce or when it imposes “undue burdens” on interstate com-
merce. * * * 

There is reason to believe that Pennsylvania’s registration-based jurisdiction 
law discriminates against out-of-state companies. But at the very least, the law 
imposes a “significant burden” on interstate commerce by “[r]equiring a foreign 
corporation . . . to defend itself with reference to all transactions,” including 
those with no forum connection. 

The foreseeable consequences of the law make clear why this is so. Aside from 
the operational burdens it places on out-of-state companies, Pennsylvania’s 
scheme injects intolerable unpredictability into doing business across state 
borders. Large companies may be able to manage the patchwork of liability 
regimes, damages caps, and local rules in each State, but the impact on small 
companies, which constitute the majority of all U. S. corporations, could be 
devastating. * * * Small companies may prudently choose not to enter an out-
of-state market due to the increased risk of remote litigation. Some companies 
may forgo registration altogether, preferring to risk the consequences rather 
than expand their exposure to general jurisdiction. * * * 

Given these serious burdens, to survive Commerce Clause scrutiny under this 
Court’s framework, the law must advance a “legitimate local public interest” 
and the burdens must not be “clearly excessive in relation to the putative local 
benefits.” But I am hard-pressed to identify any legitimate local interest that 
is advanced by requiring an out-of-state company to defend a suit brought by 
an out-of-state plaintiff on claims wholly unconnected to the forum State. * * * 

* * * 

 Because Pennsylvania Fire resolves this case in favor of petitioner Mallory 
and no Commerce Clause challenge is before us, I join the Court’s opinion as 
stated in Parts I and III–B, and agree that the Pennsylvania Supreme Court’s 
judgment should be vacated and the case remanded for further proceedings. 

 
Justice BARRETT, with whom THE CHIEF JUSTICE, Justice KAGAN, and 
Justice Kavanaugh join, dissenting. 

For 75 years, we have held that the Due Process Clause does not allow state 
courts to assert general jurisdiction over foreign defendants merely because 
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they do business in the State. International Shoe Co. v. Washington, 326 U.S. 
310, 317 (1945). Pennsylvania nevertheless claims general jurisdiction over all 
corporations that lawfully do business within its borders. As the Common-
wealth’s own courts recognized, that flies in the face of our precedent.  

The Court finds a way around this settled rule. All a State must do is compel 
a corporation to register to conduct business there (as every State does) and 
enact a law making registration sufficient for suit on any cause (as every State 
could do). Then, every company doing business in the State is subject to general 
jurisdiction based on implied “consent”—not contacts. That includes suits, like 
this one, with no connection whatsoever to the forum.  

Such an approach does not formally overrule our traditional contacts-based 
approach to jurisdiction, but it might as well. By relabeling their long-arm stat-
utes, States may now manufacture “consent” to personal jurisdiction. Because 
I would not permit state governments to circumvent constitutional limits so 
easily, I respectfully dissent. 

I 

A 

Personal jurisdiction is the authority of a court to issue a judgment that binds 
a defendant. If a defendant submits to a court’s authority, the court automati-
cally acquires personal jurisdiction. Insurance Corp. of Ireland v. Compagnie 
des Bauxites de Guinee, 456 U.S. 694, 703 (1982). But if a defendant contests 
the court’s authority, the court must determine whether it can nevertheless 
assert coercive power over the defendant. * * *  

* * * 

B 

This case involves a Pennsylvania statute authorizing courts to exercise gen-
eral jurisdiction over corporations that are not “at home” in the Common-
wealth. All foreign corporations must register to do business in Pennsylvania, 
15 Pa. Cons. Stat. § 411(a) (2014), and all registrants are subject to suit on “any 
cause” in the Commonwealth’s courts, 42 Pa. Cons. Stat. §§ 5301(a)(2)(i), (b) 
(2019). Section 5301 thus purports to empower Pennsylvania courts to adjudi-
cate any and all claims against corporations doing business there. 

As the Pennsylvania Supreme Court recognized, this statute “clearly, palpably, 
and plainly violates the Constitution.” * * * 

* * * The Pennsylvania statute announces that registering to do business in 
the Commonwealth “shall constitute a sufficient basis” for general jurisdiction. 
§ 5301(a). But as our precedent makes crystal clear, simply doing business is 
insufficient. Absent an exceptional circumstance, a corporation is subject to 
general jurisdiction only in a State where it is incorporated or has its principal 
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place of business. Adding the antecedent step of registration does not change 
that conclusion. * * * 

II 

A 

The Court short-circuits this precedent by characterizing this case as one about 
consent rather than contacts-based jurisdiction. Consent is an established ba-
sis for personal jurisdiction, which is, after all, a waivable defense. “A variety 
of legal arrangements have been taken to represent express or implied consent 
to the personal jurisdiction of the court,” including contract, stipulation, and 
in-court appearance. Insurance Corp. of Ireland, 456 U.S. at 703–704. Today, 
the Court adds corporate registration to the list. 

This argument begins on shaky ground, because Pennsylvania itself does not 
treat registration as synonymous with consent. Section 5301(a)(2)(i) baldly as-
serts that “qualification as a foreign corporation” in the Commonwealth is a 
sufficient hook for general jurisdiction. The next subsection (invoked by neither 
Mallory nor the Court) permits the exercise of general jurisdiction over a cor-
poration based on “[c]onsent, to the extent authorized by the consent.” 
§ 5301(a)(2)(ii). If registration were actual consent, one would expect to see 
some mention of jurisdiction in Norfolk Southern’s registration paperwork—
which is instead wholly silent on the matter. What Mallory calls “consent” is 
what the Pennsylvania Supreme Court called “compelled submission to gen-
eral jurisdiction by legislative command.” Corporate registration triggers a 
statutory repercussion, but that is not “consent” in a conventional sense of the 
word. 

To pull § 5301(a)(2)(i) under the umbrella of consent, the Court, following Mal-
lory, casts it as setting the terms of a bargain: In exchange for access to the 
Pennsylvania market, a corporation must allow the Commonwealth’s courts to 
adjudicate any and all claims against it, even those (like Mallory’s) having 
nothing to do with Pennsylvania. Everyone is charged with knowledge of the 
law, so corporations are on notice of the deal. By registering, they agree to its 
terms. 

While this is a clever theory, it falls apart on inspection. The Court grounds 
consent in a corporation’s choice to register with knowledge (constructive or 
actual) of the jurisdictional consequences. But on that logic, any long-arm stat-
ute could be said to elicit consent. Imagine a law that simply provides, “any 
corporation doing business in this State is subject to general jurisdiction in our 
courts.” Such a law defies our precedent, which, again, holds that “in-state 
business . . . does not suffice to permit the assertion of general jurisdiction.” 
Yet this hypothetical law, like the Pennsylvania statute, gives notice that gen-
eral jurisdiction is the price of doing business. And its “notice” is no less “clear” 
than Pennsylvania’s. So on the Court’s reasoning, corporations that choose to 
do business in the State impliedly consent to general jurisdiction. The result: 
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A State could defeat the Due Process Clause by adopting a law at odds with 
the Due Process Clause. 

That makes no sense. If the hypothetical statute overreaches, then Pennsylva-
nia’s does too. As the United States observes [as amicus curiae], “[i]nvoking 
the label ‘consent’ rather than ‘general jurisdiction’ does not render Pennsyl-
vania’s long-arm statute constitutional.” Yet the Court takes this route without 
so much as acknowledging its circularity. 

B 

While our due process precedent permits States to place reasonable conditions 
on foreign corporations in exchange for access to their markets, there is noth-
ing reasonable about a State extracting consent in cases where it has “no con-
nection whatsoever.” The Due Process Clause protects more than the rights of 
defendants—it also protects interstate federalism. We have emphasized this 
principle in case after case. * * * A defendant’s ability to waive its objection to 
personal jurisdiction reflects that the Clause protects, first and foremost, an 
individual right. But when a State announces a blanket rule that ignores the 
territorial boundaries on its power, federalism interests are implicated too. 

* * * 

* * * Pennsylvania’s power grab infringes on more than just the rights of de-
fendants—it upsets the proper role of the States in our federal system. 

III 

A 

The plurality attempts to minimize the novelty of its conclusion by pointing to 
our decision in Burnham v. Superior Court, 495 U.S. 604 (1990). There, we 
considered whether “tag jurisdiction”—personal service upon a defendant 
physically present in the forum State—remains an effective basis for general 
jurisdiction after International Shoe. We unanimously agreed that it does. The 
plurality claims that registration jurisdiction for a corporation is just as valid 
as the “tag jurisdiction” that we approved in Burnham. But in drawing this 
analogy, the plurality omits any discussion of Burnham’s reasoning. 

In Burnham, we acknowledged that tag jurisdiction would not satisfy the con-
tacts-based test for general jurisdiction. Nonetheless, we reasoned that tag ju-
risdiction is “both firmly approved by tradition and still favored,” making it 
“one of the continuing traditions of our legal system that define[s] the due pro-
cess standard of ‘traditional notions of fair play and substantial justice.’” Id. at 
619 (opinion of Scalia, J.) (quoting International Shoe, 326 U.S. at 316); see 
also 495 U.S. at 635–637 (Brennan, J., concurring in judgment) (a jurisdic-
tional rule that reflects “our common understanding now, fortified by a century 
of judicial practice, . . . is entitled to a strong presumption that it comports with 
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due process”). Burnham thus permits a longstanding and still-accepted basis 
for jurisdiction to pass International Shoe’s test. 

General-jurisdiction-by-registration flunks both of these prongs: It is neither 
“firmly approved by tradition” nor “still favored.” Thus, the plurality’s analogy 
to tag jurisdiction is superficial at best. 

Start with the second prong. In Burnham, “[w]e [did] not know of a single state 
. . . that [had] abandoned in-state service as a basis of jurisdiction.” Here, as 
Mallory concedes, Pennsylvania is the only State with a statute treating regis-
tration as sufficient for general jurisdiction. * * * The plurality denigrates “the 
spirit of our age”—reflected by the vast majority of States—and appeals to its 
own notions of fairness. 

The past is as fatal to the plurality’s theory as the present. Burnham’s tradi-
tion prong asks whether a method for securing jurisdiction was “shared by 
American courts at the crucial time”—“1868, when the Fourteenth Amend-
ment was adopted.” 495 U.S. at 611 (opinion of Scalia, J.). But the plurality 
cannot identify a single case from that period supporting its theory. * * * 

B 

Sidestepping Burnham’s logic, the plurality seizes on its bottom-line approval 
of tag jurisdiction. According to the plurality, tag jurisdiction (based on physi-
cal presence) and registration jurisdiction (based on deemed consent) are es-
sentially the same thing—so by blessing one, Burnham blessed the other. The 
plurality never explains why they are the same, even though—as we have just 
discussed—more than a century’s worth of law treats them as distinct. * * *  

Before International Shoe, a state court’s power over a person turned strictly 
on “service of process within the State” (presence) “or [her] voluntary appear-
ance” (consent). Pennoyer v. Neff, 95 U.S. 714, 733 (1878). In response to 
changes in interstate business and transportation in the late 19th and early 
20th centuries, States deployed new legal fictions designed to secure the pres-
ence or consent of nonresident individuals and foreign corporations. For exam-
ple, state laws required nonresident drivers to give their “implied consent” to 
be sued for their in-state accidents as a condition of using the road. Hess v. 
Pawloski, 274 U.S. 352, 356 (1927). And foreign corporations, as we have dis-
cussed, were required by statute to “consent” to the appointment of a resident 
agent, so that the company could then be constructively “present” for in-state 
service.   

As Justice Scalia explained, such extensions of “consent and presence were 
purely fictional” and can no longer stand after International Shoe. Burnham, 
495 U.S. at 618. The very point of International Shoe was to “cast . . . aside” 
the legal fictions built on the old territorial approach to personal jurisdiction 
and replace them with its contacts-based test. In Burnham, we upheld tag ju-
risdiction because it is not one of those fictions—it is presence. By contrast, 
Pennsylvania’s registration statute is based on deemed consent. And this kind 
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of legally implied consent is one of the very fictions that our decision in Inter-
national Shoe swept away. 

C 

Neither Justice ALITO nor the plurality seriously contests this history. * * * 
Instead, they insist that we already decided this question in a pre-Interna-
tional Shoe precedent: Pennsylvania Fire Ins. Co. of Philadelphia v. Gold Issue 
Mining & Milling Co., 243 U.S. 93 (1917). 

* * * 

The Court asserts that Pennsylvania Fire controls our decision today. I disa-
gree. The case was “decided before this Court’s transformative decision on per-
sonal jurisdiction in International Shoe,” and we have already stated that 
“prior decisions [that] are inconsistent with this standard . . . are overruled,” 
Pennsylvania Fire fits that bill. Time and again, we have reinforced that “ ‘do-
ing business’ tests”—like those “framed before specific jurisdiction evolved in 
the United States”—are not a valid basis for general jurisdiction. Daimler AG 
v. Bauman, 571 U.S. 117, 140, n.20 (2014). The only innovation of Pennsylva-
nia’s statute is to make “doing business” synonymous with “consent.” If Penn-
sylvania Fire endorses that trick, then Pennsylvania Fire is no longer good law. 

* * * 

In any event, I doubt Pennsylvania Fire would control this case even if it re-
mained valid. Pennsylvania Fire distinguished between express consent (that 
is, consent “actually . . . conferred by [the] document”) and deemed consent (in-
ferred from doing business). * * * 

* * * Consent in Pennsylvania Fire was contained in the document itself; here 
it is deemed by statute. If “mere formalities” matter as much as the plurality 
says they do, it should respect this one too.  

IV 

* * * 

* * * If States take up the Court’s invitation to manipulate registration, * * * 
[then], at least for corporations, specific jurisdiction will be “superfluous.” 
Daimler, 571 U.S. at 140. Because I would not work this sea change, I respect-
fully dissent. 

 

NOTES AND QUESTIONS ON MALLORY V. NORFOLK SOUTHERN RAILWAY 

1. Although Justice Gorsuch focuses on Pennsylvania Fire and Justice Jack-
son centers her concurring opinion on Insurance Corp. of Ireland, there is a 
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sense in which this case is all about International Shoe. Justice Gorsuch (quot-
ing Justice Scalia’s opinion in Burnham) writes that “International Shoe 
simply provided a ‘novel’ way to secure personal jurisdiction that did nothing 
to displace other ‘traditional ones.’” Justice Barrett (quoting the same opinion) 
writes that “[t]he very point of International Shoe was to “cast . . . aside” the 
legal fictions built on the old territorial approach to personal jurisdiction and 
replace them with its contacts-based test.” Is it possible that both justices are 
characterizing the effect of International Shoe correctly?  

2. Justice Gorsuch begins his defense of Pennsylvania’s exercise of personal 
jurisdiction over Norfolk Southern by pointing out that an individual defend-
ant (such as a train conductor) who had no connection to Pennsylvania could 
be haled into Pennsylvania court if the conductor “just happened to be passing 
through Pennsylvania when the process server caught up with him.” If this is 
fair enough for due process, the argument seems to go, then so is the Pennsyl-
vania statute. And in her concurrence, Justice Jackson notes that courts allow 
“defendants to waive individual rights and safeguards,” such as the right to a 
trial, the right against self-incrimination, and the right to a speedy trial, all 
the time. If this is fair enough for due process, the argument seems to go, then 
so is the Pennsylvania statute. What do you think of these appeals to con-
sistency? 

3. In dissent, Justice Barrett writes that Mallory will make specific jurisdic-
tion “superfluous” for corporations. Do you agree with Justice Barrett?  

4. Pennsylvania’s corporate registration law is unique. Almost every other 
state has declined to implement a similar law. Why? According to Justice Gor-
such, these laws are clearly allowed by Pennsylvania Fire. What are the costs 
and benefits to a state of adopting a statute like Pennsylvania’s? Do you expect 
other states to adopt similar laws, now that the Supreme Court has affirmed 
its blessing of them in Mallory? 

5. While Justice Alito concurred in part and in the judgment, he expressed 
concern that Pennsylvania’s statute violates the “so-called dormant Commerce 
Clause.” Under the dormant Commerce Clause, “no State may use its laws to 
discriminate purposefully against out-of-state economic interests.” Nat’l Pork 
Producers Council v. Ross, 598 U.S. 356, 364 (2023). Nevertheless, because the 
Pennsylvania Supreme Court did not address Norfolk Southern’s dormant 
Commerce Clause argument, the Court left this issue for remand. Perhaps this 
is not the last we will hear of Mallory and Norfolk Southern. 
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