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New York Times v. Sullivan
Supreme Court of the United States, 1964.
376 U.S. 254.

Justice Brennan delivered the opinion of the Court.

... Respondent L. B. Sullivan is one of the three elected Commissioners of the City of
Montgomery, Alabama. [As Commissioner of Public Affairs, his duties included
supervision of the Police Department and Fire Department.] He brought this civil libel
action against the four individual petitioners, who are Negroes and Alabama clergymen,
and against petitioner the New York Times Company.... A jury in the Circuit Court of
Montgomery County awarded him damages of $500,000, the full amount claimed, against
all the petitioners, and the Supreme Court of Alabama affirmed.

Respondent’s complaint alleged that he had been libeled by statements in a full-page
advertisement that was carried in the New York Times on March 29, 1960. Entitled “Heed
Their Rising Voices,” the advertisement began by stating that “... thousands of Southern
Negro students are engaged in widespread non-violent demonstrations in positive
affirmation of the right to live in human dignity as guaranteed by the U.S. Constitution”
[and that] “they are being met by an unprecedented wave of terror by those who would deny
and negate that document...” The text concluded with an appeal for funds....* The text
appeared over the names of 64 persons, [including] the four individual petitioners....

It is uncontroverted that some of the statements contained in the [advertisement] were
not accurate descriptions of events which occurred in Montgomery. Although Negro
students staged a demonstration on the State Capital steps, they sang the National Anthem
and not [as stated in the ad] “My Country, ‘Tis of Thee.” Although nine students were
expelled by the State Board of Education, this was not for leading the demonstration at the
Capitol, but for demanding service at a lunch counter in the Montgomery County
Courthouse on another day. Not the entire student body, but most of it, had protested the
expulsion, not by refusing to register, but by boycotting classes on a single day; virtually all
the students did register for the ensuing semester. The campus dining hall was not
padlocked on any occasion, and the only students who may have been barred from eating
there were the few who had neither signed a preregistration application nor requested
temporary meal tickets. Although the police were deployed near the campus in large
numbers on three occasions, they did not at any time “ring” the campus, and they were not
called to the campus in connection with the demonstration on the State Capitol steps, as
the third paragraph implied. Dr. King had not been arrested seven times, but only four....

Respondent made no effort to prove that he suffered actual pecuniary loss as a result

t A copy of the advertisement is printed in the Appendix.



of the alleged libel.s ...

II.

Under Alabama law as applied in this case, a publication is “libelous per se” if the
words “tend to injure a person ... in his reputation” or to “bring [him] into public contempt”
.... The jury must find that the words were published “of and concerning” the plaintiff, but
where the plaintiff is a public official his place in the governmental hierarchy is sufficient
evidence to support a finding that his reputation has been affected by statements that
reflect upon the agency of which he is in charge. Once “libel per se” has been established,
the defendant has no defense as to stated facts unless he can persuade the jury that they
were true in all their particulars....

Respondent relies heavily ... on statements of this Court to the effect that the
Constitution does not protect libelous publications.... In deciding the question now,
[however,] we are compelled by neither precedent nor policy to give any more weight to the
epithet “libel” than we have to
other “mere labels” of state law. WORTH NOTING
Like insurrection, contempt,
advocacy of unlawful acts, breach
of the peace, obscenity, ... and the
various other formulae for the
repression of expression that have
been challenged in this Court, libel
can claim no talismanic immunity
from constitutional limitations. It
must be measured by standards
that satisfy the First Amendment.

By its terms, the First Amendment applies
only to Congress. But it has been held to
apply to all federal action, and has been
extended to apply to the states as part of the
so-called “incorporation” doctrine that has
resulted in virtually all aspects of the Bill of
Rights being applied to the fifty states. See
pp. 1317-18, 1331 of the textbook.

The general proposition that freedom of expression upon public questions is secured
by the First Amendment has long been settled by our decisions... Mr. Justice Brandeis, in
his concurring opinion in Whitney v. California, gave the principle its classic formulation:

Those who won our independence believed ... that public discussion is a
political duty; and that this should be a fundamental principle of the
American government. They recognized ... that it is hazardous to
discourage thought, hope and imagination; that fear breeds repression;
that repression breeds hate; that hate menaces stable government; that the
path of safety lies in the opportunity to discuss freely supposed grievances
and proposed remedies; and that the fitting remedy for evil counsels is good
ones. Believing in the power of reason as applied through public discussion,

3 Approximately 394 copies of the edition of the Times containing the advertisement were
circulated in Alabama. Of these, about 35 copies were distributed in Montgomery County. The total
circulation of the Times for that day was approximately 650,000 copies



they eschewed silence coerced by law—the argument of force in its worst
form....

Thus we consider this case against the background of a profound national commitment to
the principle that debate on public issues should be uninhibited, robust, and wide-open,
and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks
on government and public officials.

The present advertisement, as an expression of grievance and protest on one of the
major public issues of our time, would seem clearly to qualify for the constitutional
protection. The question is whether it forfeits that protection by the falsity of some of its
factual statements and by its alleged defamation of respondent.

Authoritative interpretations of the First Amendment guarantees have consistently
refused to recognize an exception for any test of truth—whether administered by judges,
juries, or administrative officials—and especially one that puts the burden of proving truth
on the speaker.... [E]Jrroneous statement is inevitable in free debate, and ... must be
protected if the freedoms of expression are to have the “breathing space” that they “need ...
to survive.” ...

Injury to official reputation error affords no more warrant for repressing speech that
would otherwise be free than does factual error. Where judicial officers are involved, this
Court has held that concern for the dignity and reputation of the courts does not justify the
punishment as criminal

contempt of criticism of WORTH NOTING

the judge or his decision. The Court here discusses the Sedition Act of 1798, which
This is true even though criminalized a wide range of “false, scandalous, and

the utterance contains malicious ... writings against the government of the
“half-truths” and | United States, or either house of the Congress ..., or the
“misinformation.” ... If | pregident.” The Act was widely attacked as

judges are to Pe treated unconstitutional, fines paid pursuant to its terms were
as ‘men of ertltude, able later reimbursed by act of Congress, and it has come to
to thrive in a hardy stand as the epitome of an enactment that violates the

climate,” surely the same First Amendment. Consider the following: How can we
must be true of o’Fher tell which acts from the early years of the republic
government officials, epitomize unconstitutional behavior, and which ones

such as elected city | should be understood as ordinary governance?
commissioners....

What a State may not constitutionally bring about by means of a criminal statute is
likewise beyond the reach of its civil law of libel.... The judgment awarded in this case—
without the need for any proof of actual pecuniary loss—was one thousand times greater
than the maximum fine provided by the Alabama criminal statute, and one hundred times
greater than that provided by the [1798] Sedition Act.... Whether or not a newspaper can
survive a succession of such judgments, the pall of fear and timidity imposed upon those
who would give voice to public criticism is an atmosphere in which the First Amendment
freedoms cannot survive....



The state rule of law is not saved by its allowance of the defense of truth.... A rule
compelling the critic of official conduct to guarantee the truth of all his factual assertions—
and to do so on pain of libel judgments virtually unlimited in amount—Ileads to a
comparable “self-censorship.” Allowance of the defense of truth, with the burden of proving
it on the defendant, does not mean that only false speech will be deterred.» ... Under such
arule, would-be critics of official conduct may be deterred from voicing their criticism, even
though it is believed to be true and even though it is in fact true, because of doubt whether
it can be proved in court or fear of the expense of having to do so. They tend to make only
statements which “steer far wider of the unlawful zone.” The rule thus dampens the vigor
and limits the variety of public debate. It is inconsistent with the First and Fourteenth
Amendments.

The constitutional guarantees require, we think, a federal rule that prohibits a public
official from recovering damages for a defamatory falsehood relating to his official conduct
unless he proves that the statement was made with “actual malice”—that is, with knowledge
that it was false or with reckless disregard of whether it was false or not....

I1I1.

... Applying these standards, we consider that the proof presented to show actual
malice lacks the convincing clarity which the constitutional standard demands, and hence
that it would not constitutionally sustain the judgment for respondent under the proper
rule of law. The case of the individual petitioners requires little discussion. Even assuming
that they could constitutionally be found to have authorized the use of their names on the
advertisement, there was no evidence whatever that they were aware of any erroneous
statements or were in any way reckless in that regard. The judgment against them is thus
without constitutional support.

As to the Times, we similarly conclude that the facts do not support a finding of actual
malice. The statement by the Times’ Secretary that, apart from the padlocking allegation,
he thought the advertisement was “substantially correct,” affords no constitutional warrant
for the Alabama Supreme Court’s conclusion that it was a “cavalier ignoring of the falsity
of the advertisement [from which] the jury could not have but been impressed with the bad
faith of The Times, and its maliciousness inferable therefrom.” The statement does not
indicate malice at the time of the publication; even if the advertisement was not
“substantially correct”—although respondent’s own proofs tend to show that it was—that
opinion was at least a reasonable one, and there was no evidence to impeach the witness’
good faith in holding it....

[TThere is evidence that the Times published the advertisement without checking its
accuracy against the news stories in the Times’ own files. The mere presence of the stories

19 Even a false statement may be deemed to make a valuable contribution to public debate, since it
brings about “the clearer perception and livelier impression of truth, produced by its collision with
error.” John Stuart Mill, On Liberty; see also Milton, Areopagitica.



in the files does not, of course, establish that the Times “knew” the advertisement was false,
since the state of mind required for actual malice would have to be brought home to the
persons in the Times’ organization having responsibility for the publication of the
advertisement. With respect to the failure of those persons to make the check, the record
shows that they relied upon their knowledge of the good reputation of many of those whose
names were listed as sponsors of the advertisement.... We think the evidence against the
Times supports at most a finding of negligence in failing to discover the misstatements, and
is constitutionally insufficient to show the recklessness that is required for a finding of
actual malice.... [The Court also held that the advertisement’s “impersonal attack on
governmental operations” was not sufficiently shown to be “of and concerning” Sullivan to
support a constitutionally valid libel claim by him.]

Reversed and remanded.

Justice Black, with whom Justice Douglas joins, concurring.

... The requirement that malice be proved provides at best an evanescent protection
for the right critically to discuss public affairs.... Unlike the Court, therefore, I vote to
reverse exclusively on the ground that the Times and the individual defendants had an
absolute, unconditional constitutional right to publish ... their criticisms of the
Montgomery agencies and officials....

[S]tate libel laws threaten the very existence of an American press virile enough to
publish unpopular views on public affairs and bold enough to criticize the conduct of public
officials.... [A] second half-million-dollar libel verdict against the Times based on the same
advertisement has already been awarded to another Commissioner.... There is no reason to
believe that there are not more such huge verdicts lurking just around the corner for the
Times or any other newspaper or broadcaster which might dare to criticize public
officials....

I doubt that a country can live in freedom where its people can be made to suffer
physically or financially for criticizing their government, its actions, or its officials.... An
unconditional right to say what one pleases about public affairs is what I consider to be the
minimum guarantee of the First Amendment. I regret that the Court has stopped short of
this holding indispensable to preserve our free press from destruction.

Justice Goldberg, with whom Justice Douglas joins, concurring in the result.

... In my view, the First and Fourteenth Amendments to the Constitution afford to the
citizen and to the press an absolute, unconditional privilege to criticize official conduct
despite the harm which may flow from excesses and abuses. The prized American right “to
speak one’s mind” about public officials and affairs needs “breathing space to survive.” The
right should not depend upon a probing by the jury of the motivation of the citizen or press.
The theory of our Constitution is that every citizen may speak his mind and every



newspaper express its view on matters of public concern and may not be barred from
speaking or publishing because those in control of government think that what is said or
written is unwise, unfair, false, or malicious....

The conclusion that the Constitution affords the citizen and the press an absolute
privilege for criticism of official conduct does not leave the public official without defenses
against unsubstantiated opinions or deliberate misstatements. “Under our system of
government, counterargument and education are the weapons available to expose these
matters....” The public official certainly has equal if not greater access than most private
citizens to media of communication.... As Mr. Justice Brandeis correctly observed, ‘sunlight
is the most powerful of all disinfectants.” ...



(APPENDIX.)

THE NEW YORK TIMES, TUESDAY, MARCH 29, 1.

Heed T heir
Ri§ing Voices

S the whole world knows by now, th d

“Tlu growing movement of peaceful mass
demonstrations by Negroes is something
new in the South, something understandable. . ..

Soutbern Negro students are engaged in wides
spread noa-violent demonstrations in positive affirma.
tion of the right to live in human dignity as guaranteed
by the U. S, Constitution and the Bill of Rights. In
their efforts to uphold these guarantees, they are being
met by an usprecedented wave of terror by those who
would deny and negate that document which the whole
world looks upon as setting the pattern for modern

In Orangeburg, South Caroling, when 400 students
sought to buy d and coffee at lunch

counters in the business district, they were forcibly
cjected, tear-gassed, soaked to the skin in freezing
weather with fire hoses, arrested en masse and herded

“Their courage and amaz.
ing restraint have inspired millions and given a new
dignity to the cause of freedom.

Small wonder that the Southern violators of the
Constitution fear this new, non-violent brand of
freedom fighter . . . even as they fear the upswelling
right-to-vote movement. Small wonder that they are
determined to destroy the one man who, more than
any other, symbolizes the new spirit now sweeping the
South—the Rev. Dr. Martin Luther King, Jr., world-
famous leader of the Montgomery Bus Protest. For it
is his doctrine of non.violence which has inspired
and guided the students in their widening wave of sit.

Let Congress heed their rising voices,
for they will be heard.Y?

—New York Times editorial
Saturdsy, March 19, 1960

of others—look for guidance and support, and thereby
to intimidate ol leaders who may risc in the South,
Their strategy is to bebead this affirmative movement,
and thus to demoralize Negro Americans and weaken
their will to struggle. The defense of Martin Luther
King, spiritual leader of the student sit-in movement,
clearly, therefore, &5 =n integral part of the total
struggle for freedom in the South,

Decent.minded Americans cannot help but
epplaud the creative daring of the students and the
quiet heroism of Dr. King. But this is one of those
moments in the stormy history of Freedom when men
and women of good will must do more than applaud
the rising-to-glory of others. The America whose good

ins; and it this same Dr, King who founded and is
ident of the South ey vl

P Cone
éntnmgpnhrbd—wiuuodude to stand for hours ference—the i which is spearheading the
in the bitter cold. surging right-to-vote movement. Under Dr. King's

In Montgomery, Alabama, after students sang direction the Leadership Conl ducts Stu-
“My Country, "Tis of Thee" on the State Capitol steps, ~ dent Workahops and S in the philosophy and
their leaders were cxpelled from school, and truck- hnique of iok i

loads of police armed with shotguns and tear-gas Again aod sgain the South violators bave

host of other cities in the South, young American teen-
agers, in face of the entire weight of official state appe-
ratus and police power, have boldly stepped forth ss
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name bangs in the balance before a watchful world,
the America whose heritage of Liberty these Southern
Upholders of the Constitution are defending, is our
America as well as theirs ...
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The following case includes several redacted references to racial epithets. Do you think the
Court finds such details relevant to the constitutionality of the conviction? Is the Court right to
think so?

Brandenburg v. Ohio
Supreme Court of the United States 1969.

395 U.S. 444.
PER CURIAM.

The appellant, a leader of a Ku Klux Klan group, was convicted under the Ohio
Criminal Syndicalism statute for “advocat[ing] ... the duty, necessity, or propriety of crime,
sabotage, violence, or unlawful methods of terrorism as a means of accomplishing
industrial or political reform” and for “voluntarily assembl[ing] with any society, group,
or assemblage of persons formed to teach or advocate the doctrines of criminal
syndicalism.” He was fined $1,000 and sentenced to one to 10 years’ imprisonment... The
Supreme Court of Ohio dismissed his appeal.... It did not file an opinion or explain its
conclusions... We reverse....

The prosecution’s case rested on [films of a Ku Klux Klan “rally” near Cincinnati] and
on testimony identifying the appellant as the person who communicated with the reporter
[to invite him to attend] and who spoke at the rally. The State also introduced into evidence
several articles appearing in the film, including a pistol, a rifle, a shotgun, ammunition, a
Bible, and a red hood worn by the speaker in the films.

One film showed 12 hooded figures, some of whom carried firearms. They were
gathered around a large wooden cross, which they burned. No one was present other than
the participants and the newsmen who made the film. Most of the words uttered during
the scene were incomprehensible when the film was projected, but scattered phrases could
be understood that were derogatory of Negroes and, in one instance, of Jews.! Another
scene on the same film showed the appellant, in Klan regalia, making a speech [that
included the following passage]:

The Klan has more members in the State of Ohio than does any other organization.
We’re not a revengent organization, but if our President, our Congress, our Supreme
Court, continues to suppress the white, Caucasian race, it’s possible that there might
have to be some revengeance taken. We are marching on Congress July the Fourth,

! The significant portions that could be understood [included the following]:
“This is what we are going to do to the [N-word]s.”
“Send the Jews back to Israel.”
“Let’s give them back to the dark garden.”
“Bury the [N-word]s.”
“We intend to do our part.”



four hundred thousand strong. From there we are dividing into two groups, one group
to march on St. Augustine, Florida, the other group to march into Mississippi. Thank
you.

The second film showed six hooded figures one of whom, later identified as the
appellant, repeated a speech very similar to that recorded on the first film. The reference
to the possibility of “revengeance” was omitted, and one sentence was added: “Personally,
I believe the [N-word] should be returned to Africa, the Jew returned to Israel.” Though
some of the figures in the films carried weapons, the speaker did not.

The Ohio Criminal Syndicalism
Statute was enacted in 1919. From 1917 to WORTH NOTING

1920, identical or quite similar laws were Dennis upheld the Smith Act, 18 U.S.C
adopted by 20 States and two territories. § 2385, which makes it a ’ felony to

In 1927, this Court sustained the advocate the overthrow of the United

constitutionality of California’s Criminal States government by force or
similar to that of the laws of Ohio. | Dennis reached that conclusion only

Whitney v. California (1927). The Court by construing the Act to embody the
upheld the statute on the ground that, principle enunciated by Brandenburg
without more, “advocating” violent in this paragraph.

means to effect political and economic
change involves such danger to the security of the State that the State may outlaw it. But
Whitney has been thoroughly discredited by later decisions. See Dennis v. United States
(1951). . These later decisions have fashioned the principle that the constitutional
guarantees of free speech and free press do not permit a State to forbid or proscribe
advocacy of the use of force or of law violation except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite or produce such
action. As we said in Noto v. United States (1961), “the mere abstract teaching ... of the
moral propriety or even moral necessity for a resort to force and violence, is not the same
as preparing a group for violent action and steeling it to such action.” A statute which fails
to draw this distinction impermissibly intrudes upon the freedoms guaranteed by the First
and Fourteenth Amendments. It sweeps within its condemnation speech which our
Constitution has immunized from governmental control.

Measured by this test, Ohio’s Criminal Syndicalism Act cannot be sustained.... Neither
the indictment nor the trial judge’s instructions to the jury in any way refined the statute’s
bald definition of the crime in terms of mere advocacy not distinguished from incitement
to imminent lawless action.3

Accordingly, we are here confronted with a statute which, by its own words and as
applied, purports to punish mere advocacy and to forbid, on pain of criminal punishment,
assembly with others merely to advocate the described type of action. Such a statute falls
within the condemnation of the First and Fourteenth Amendments. The contrary teaching
of Whitney v. California cannot be supported, and that decision is therefore overruled.

10



Justice Black, concurring.

I agree with the views expressed by Mr. Justice Douglas in his concurring opinion in
this case that the “clear and present danger” doctrine should have no place in the
interpretation of the First Amendment. I join the Court’s opinion, which, as I understand
it, simply cites Dennis v. United States (1951), but does not indicate any agreement on the
Court’s part with the ‘clear and present danger’ doctrine on which Dennis purported to
rely.

Justice Douglas, concurring.

... The “clear and present danger” test was adumbrated by Mr. Justice Holmes in a case
arising during World War I—a war “declared” by the Congress, not by the Chief Executive.
The case was Schenck v. United States (1969), where the defendant was charged with
attempts to cause insubordination in the military and obstruction of enlistment. The
pamphlets that were distributed urged resistance to the draft, denounced conscription,
and impugned the motives of those backing the war effort. The First Amendment was
tendered as a defense. Mr. Justice Holmes in rejecting that defense said:

The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has a
right to prevent. It is a question of proximity and degree.

Frohwerk v. United States (1919), also authored by Mr. Justice Holmes, involved
prosecution and punishment for publication of articles very critical of the war effort in
World War I.... [TThe conviction in Frohwerk was sustained because “the circulation of
the paper was in quarters where a little breath would be enough to kindle a flame.” [In]
Debs v. United States (1919), [the defendant] was convicted of speaking in opposition to
the war where his “opposition was so expressed that its natural and intended effect would
be to obstruct recruiting.” ...

Those, then, were the World War I cases that put the gloss of “clear and present
danger” on the First Amendment.... Though I doubt if the “clear and present danger” test
is congenial to the First Amendment in time of a declared war, I am certain it is not
reconcilable with the First Amendment in days of peace.... [T]The threats were often loud
but always puny and made serious only by judges so wedded to the status quo that critical
analysis made them nervous....

The line between what is permissible and not subject to control and what may be made
impermissible and subject to regulation is the line between ideas and overt acts.... The
example usually given by those who would punish speech is the case of one who falsely
shouts fire in a crowded theatre. This is, however, a classic case where speech is brigaded
with action. They are indeed inseparable and a prosecution can be launched for the overt
acts actually caused. Apart from rare instances of that kind, speech is, I think, immune
from prosecution....

11



Texas v. Johnson

Supreme Court of the United States, 1989.
491 U.S. 397.

Justice Brennan delivered the opinion of the Court.

After publicly burning an American flag as a means of political protest, Gregory Lee
Johnson was convicted of desecrating a flag in violation of Texas law. This case presents
the question whether his conviction is consistent with the First Amendment. We hold that
it is not.

I

While the Republican National Convention was taking place in Dallas in 1984,
respondent Johnson participated in a political demonstration [designed to] protest the
policies of the Reagan administration and of certain Dallas-based corporations. The
demonstrators marched through the Dallas streets, chanting political slogans and
[staging] “die-ins” intended to dramatize the consequences of nuclear war. On several
occasions they spray-painted the walls of buildings and overturned potted plants, but
Johnson himself took no part in such activities....

The demonstration ended in front of Dallas City Hall, where Johnson unfurled [an]
American flag [that had been handed to him by a fellow protester who had taken it from a
flagpole], doused it with kerosene, and set it on fire. While the flag burned, the protestors
chanted: “America, the red, white, and blue, we spit on you.” ...

... Johnson ... was charged with a crime[:] the desecration of a venerated object....!
After a trial, he was convicted, sentenced to one year in prison, and fined $2,000.... [T]he
Texas Court of Criminal Appeals reversed, holding that the State could not, consistent with
the First Amendment, punish Johnson for burning the flag in these circumstances.... We
granted certiorari, and now affirm.

II

... We must first determine whether Johnson’s burning of the flag constituted
expressive conduct, permitting him to invoke the First Amendment in challenging his
conviction. If his conduct was expressive, we next decide whether the State’s regulation is
related to the suppression of free expression. If the State’s regulation is not related to
expression, then the less stringent standard we announced in United States v. O’Brien
(1968) for regulations of noncommunicative conduct controls. If it is, then we are outside
of O’Brien’s test, and we must ask whether this interest justifies Johnson’s conviction
under a more demanding standard. A third possibility is that the State’s asserted interest
is simply not implicated on these facts, and in that event the interest drops out of the

t Texas Penal Code Ann. § 42.09 provides [that] “[a] person commits an offense if he intentionally
or knowingly desecrates ... a state or national flag.... ‘[D]esecrate’ means deface, damage, or
otherwise physically mistreat in a way that the actor knows will seriously offend one or more
persons likely to observe or discover his action.”

12



picture.

The First Amendment literally forbids the abridgment only of “speech,” but we have
long recognized that its protection does not end at the spoken or written word. While we
have rejected “the view that an apparently limitless variety of conduct can be labeled
‘speech’ whenever the person engaging in the conduct intends thereby to express an idea,”
we have acknowledged that conduct may be “sufficiently imbued with elements of
communication to fall within the scope of [free speech protections].”

In deciding whether particular conduct possesses sufficient communicative elements
to bring the First Amendment into play, we have asked whether “[a]n intent to convey a
particularized message was present, and [whether] the likelihood was great that the
message would be understood by those who viewed it.” Hence, we have recognized the
expressive nature of students’ wearing of black armbands to protest American military
involvement in Vietnam, Tinker v. Des Moines Independent Community School Dist.
(1969); of a sit-in by blacks in a “whites only” area to protest segregation, Brown v.
Louisiana (1966); [and] of the wearing of American military uniforms in a dramatic
presentation criticizing American involvement in Vietnam, Schacht v. United States
(1970).

Especially pertinent to this case are our decisions recognizing the communicative
nature of conduct relating to flags. Attaching a peace sign to the flag, Spence v.
Washington (1974); refusing to salute the flag, West Virginia Bd. of Educ. v. Barnette
(1943); and displaying a red flag, Stromberg v. California (1931), we have held, all may
find shelter under the First Amendment. That we have had little difficulty identifying an
expressive element in conduct relating to flags should not be surprising. The very purpose
of a national flag is to serve as a symbol of our country; it is, one might say, “the one visible
manifestation of two hundred years of nationhood.” ... Pregnant with expressive content,
the flag as readily signifies this Nation as does the combination of letters found in
“America.”

The State of Texas conceded for purposes of its oral argument in this case that
Johnson’s conduct was expressive conduct, and this concession seems ... prudent.
Johnson burned an American flag as part—indeed, as the culmination—of a political
demonstration that coincided with the convening of the Republican Party and its
renomination of Ronald Reagan for President. The expressive, overtly political nature of
this conduct was both intentional and overwhelmingly apparent....

I11

The government generally has a freer hand in restricting expressive conduct than it
has in restricting the written or spoken word. It may not, however, proscribe particular
conduct because it has expressive elements. “... A law directed at the communicative
nature of conduct must, like a law directed at speech itself, be justified by the substantial
showing of need that the First Amendment requires.” ...

Thus, although we have recognized that where “‘speech’ and ‘nonspeech’ elements are
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combined in the same course of conduct, a sufficiently important governmental interest
in regulating the nonspeech element can justify incidental limitations on First
Amendment freedoms,” we have limited the applicability of [this] relatively lenient
[O’Brien] standard to those cases in which “the governmental interest is unrelated to the
suppression of free expression.” ...

In order to decide whether O’Brien’s test applies here, therefore, we must decide
whether Texas has asserted an interest in support of Johnson’s conviction that is unrelated
to the suppression of expression.... The State offers two separate interests to justify this
conviction: preventing breaches of the peace and preserving the flag as a symbol of
nationhood and national unity. We hold that the first interest is not implicated on this
record and that the second is related to the suppression of expression.

A

Texas claims that its interest in preventing breaches of the peace justifies Johnson’s
conviction for flag desecration. However, no disturbance of the peace actually occurred or
threatened to occur because of Johnson’s burning of the flag.... The State’s emphasis on
the protestors’ disorderly actions prior to arriving at City Hall is not only somewhat
surprising given that no charges were brought on the basis of this conduct, but it also fails
to show that a disturbance of the peace was a likely reaction to Johnson’s conduct. The
only evidence offered by the State at trial to show the reaction to Johnson’s actions was
the testimony of several persons who had been seriously offended by the flag burning.

... Our precedents ... recognize that a principal “function of free speech under our
system of government is to invite dispute. It may indeed best serve its high purpose when
it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even
stirs people to anger.” Terminiello v. Chicago (1949)....

Thus, we have not permitted the government to assume that every expression of a
provocative idea will incite a riot, but have instead required careful consideration of the
actual circumstances surrounding such expression, asking whether the expression “is
directed to inciting or producing imminent lawless action and is likely to incite or produce
such action.” Brandenburg v. Ohio (1969). To accept Texas’ arguments that it need only
demonstrate “the potential for a breach of the peace,” and that every flag burning
necessarily possesses that potential, would be to eviscerate our holding in Brandenburg.
This we decline to do.

Nor does Johnson’s expressive conduct fall within that small class of “fighting words”
that are “likely to provoke the average person to retaliation, and thereby cause a breach of
the peace.” Chaplinsky v. New Hampshire (1942). No reasonable onlooker would have
regarded Johnson’s generalized expression of dissatisfaction with the policies of the
Federal Government as a direct personal insult or an invitation to exchange fisticuffs.

We thus conclude that the State’s interest in maintaining order is not implicated on
these facts.

B
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The State also asserts an interest in preserving the flag as a symbol of nationhood and
national unity.... The State, apparently, is concerned that such conduct will lead people to
believe either that the flag does not stand for nationhood and national unity, but instead
reflects other, less positive concepts, or that the concepts reflected in the flag do not in fact
exist, that is, that we do not enjoy unity as a Nation. These concerns blossom only when a
person’s treatment of the flag communicates some message, and thus are related “to the
suppression of free expression” within the meaning of O’Brien. We are thus outside of
O’Brien’s test altogether.

v

It remains to consider whether the State’s interest in preserving the flag as a symbol of
nationhood and national unity justifies Johnson’s conviction.

... Johnson was not ... prosecuted for the expression of just any idea; he was prosecuted
for his expression of dissatisfaction with the policies of this country, expression situated
at the core of our First Amendment values. Moreover, Johnson was prosecuted because
he knew that his politically charged expression would cause “serious offense.” If he had
burned the flag as a means of disposing of it because it was dirty or torn, he would not
have been convicted of flag desecration under this Texas law: federal law designates
burning as the preferred means of disposing of a flag “when it is in such condition that it
is no longer a fitting emblem for display,” 36 U.S.C. § 176(k), and Texas has no quarrel
with this means of disposal. The Texas law is thus not aimed at protecting the physical
integrity of the flag in all circumstances, but is designed instead to protect it only against
impairments that would cause serious offense to others....

... Johnson’s political expression was restricted because of the content of the message
he conveyed. We must therefore subject the State’s asserted interest in preserving the
special symbolic character of the flag to “the most exacting scrutiny.”

Texas argues that its interest in preserving the flag as a symbol of nationhood and
national unity survives this close analysis. Quoting extensively from the writings of this
Court chronicling the flag’s historic and symbolic role in our society, the State ... claim[s]
... that it has an interest in preserving the flag as a symbol of nationhood and national
unity, a symbol with a determinate range of meanings. According to Texas, if one
physically treats the flag in a way that would tend to cast doubt on either the idea that
nationhood and national unity are the flag’s referents or that national unity actually exists,
the message conveyed thereby is a harmful one and therefore may be prohibited.

If there is a bedrock principle underlying the First Amendment, it is that the
government may not prohibit the expression of an idea simply because society finds the
idea itself offensive or disagreeable.... We have not recognized an exception to this
principle even where our flag has been involved.... We would be permitting a State to
“prescribe what shall be orthodox” by saying that one may burn the flag to convey one’s
attitude toward it and its referents only if one does not endanger the flag’s representation
of nationhood and national unity.... We decline, therefore, to create for the flag an
exception to the joust of principles protected by the First Amendment.
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It is not the State’s ends, but its means, to which we object. It cannot be gainsaid that
there is a special place reserved for the flag in this Nation, and thus we do not doubt that
the government has a legitimate interest in making efforts to “preserv[e] the national flag
as an unalloyed symbol of our country.” We reject the suggestion, urged at oral argument
by counsel for Johnson, that the government lacks “any state interest whatsoever” in
regulating the manner in which the flag may be displayed. Congress has, for example,
enacted precatory regulations describing the proper treatment of the flag, and we cast no
doubt on the legitimacy of its interest in making such recommendations. To say that the
government has an interest in encouraging proper treatment of the flag, however, is not
to say that it may criminally punish a person for burning a flag as a means of political
protest. ...

We are tempted to say, in fact, that the flag’s deservedly cherished place in our
community will be strengthened, not weakened, by our holding today. Our decision is a
reaffirmation of the principles of freedom and inclusiveness that the flag best reflects, and
of the conviction that our toleration of criticism such as Johnson’s is a sign and source of
our strength. Indeed, one of the proudest images of our flag, the one immortalized in our
own national anthem, is of the bombardment it survived at Fort McHenry. It is the
Nation’s resilience, not its rigidity, that Texas sees reflected in the flag—and it is that
resilience that we reassert today.

The way to preserve the flag’s special role is not to punish those who feel differently
about these matters. It is to persuade them that they are wrong....

Justice Kennedy, concurring.

It is poignant but fundamental that the flag protects those who hold it in contempt....
[W]hether or not [Johnson] could appreciate the enormity of the offense he gave, the fact
remains that his acts were speech, in both the technical and the fundamental meaning of
the Constitution. So I agree with the Court that he must go free.

Chief Justice Rehnquist, with whom Justices White and O’Connor join,
dissenting.

... For more than 200 years, the
American flag has occupied a unique

position as the symbol of our Nation, a Rehnquist begins his opinion with a
uniqueness that  justifies a lengthy discussion of the emotional and
governmental prohibition against flag political role played by the flag in
burning in the way respondent American history, art, and literature.
Johnson did here.... Among other things, he quotes the entire

No other American symbol has first verse of the Star Spangled Banner.

been as universally honored as the flag.
In 1931, Congress declared “The Star-Spangled Banner” to be our national anthem. 36

WORTH NOTING
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U.S.C. 1790. In 1949, Congress declared June 14th to be Flag Day. In 1987, John Philip
Sousa’s “The Stars and Stripes Forever” was designated as the national march. Congress
has also established “The Pledge of Allegiance to the Flag” and the manner of its
deliverance. 36 U.S.C. 172. The flag has appeared as the principal symbol on
approximately 33 United States postal stamps and in the design of at least 43 more, more
times than any other symbol.

Both Congress and the States have enacted numerous laws regulating misuse of the
American flag. [A federal statute, 18 U.S.C. 700(a), passed in 1967, prohibits casting
contempt on the flag “by publicly mutilating, defacing, defiling, burning, or trampling
upon it.”]

Congress has also prescribed, inter alia, detailed rules for the design of the flag, the
time and occasion of flag’s display, the position and manner of its display, respect for the
flag, and conduct during hoisting, lowering, and passing of the flag. With the exception of
Alaska and Wyoming, all of the States now have statutes prohibiting the burning of the
flag.... Most were passed by the States at about the time of World War 1.

The American flag, then, throughout more than 200 years of our history, has come to
be the visible symbol embodying our Nation. It does not represent the views of any
particular political party, and it does not represent any particular political philosophy. The
flag is not simply another “idea” or “point of view” competing for recognition in the
marketplace of ideas. Millions and millions of Americans regard it with an almost mystical
reverence regardless of what sort of social, political, or philosophical beliefs they may have.
I cannot agree that the First Amendment invalidates the Act of Congress, and the laws of
48 of the 50 States, which make criminal the public burning of the flag....

Justice Stevens, dissenting.

... The question [here] is unique. In my judgment rules that apply to a host of other
symbols, such as state flags, armbands, or various privately promoted emblems of political
or commercial identity, are not necessarily controlling. Even if flag burning could be
considered just another species of symbolic speech under the logical application of the
rules that the Court has developed in its interpretation of the First Amendment in other
contexts, this case has an intangible dimension that makes those rules inapplicable.

[T]he American flag ... is more than a proud symbol of the courage, the determination,
and the gifts of nature that transformed 13 fledgling Colonies into a world power. It is a
symbol of freedom, of equal opportunity, of religious tolerance, and of good will for other
peoples who share our aspirations. The symbol carries its message to dissidents both at
home and abroad who may have no interest at all in our national unity or survival.

The value of the flag as a symbol cannot be measured. Even so, I have no doubt that
the interest in preserving that value for the future is both significant and legitimate.... [I]n
my considered judgment, sanctioning the public desecration of the flag will tarnish its
value—both for those who cherish the ideas for which it waves and for those who desire to
don the robes of martyrdom by burning it. That tarnish is not justified by the trivial burden
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on free expression occasioned by requiring that an available, alternative mode of
expression—including uttering words critical of the flag—be employed....

18



United States v. O’Brien
Supreme Court of the United States, 1968.
391 U.S. 367.

Chief Justice Warren delivered the opinion of the Court.

On the morning of March 31, 1966, David Paul O’Brien and three companions burned
their Selective Service registration certificates on the steps of the South Boston
Courthouse. A sizable crowd, including several agents of the Federal Bureau of
Investigation, witnessed the event. Immediately after the burning, members of the crowd
began attacking O’Brien and his companions. An FBI agent ushered O’Brien to safety
inside the courthouse....

For this act, O’Brien was indicted, tried, convicted, and sentenced [for violating
§ 12(b)(3) of the Universal Military Training and Service Act of 1948, which criminally
penalized anyone “who forges, alters, knowingly destroys, knowingly mutilates, or in any

manner changes any such

certificate.”]. He did not contest the WORTH NOTING

fact that he had burned the At the time of this decision, young men could
certificate. He stated in argument to be compelled to serve in the armed forces.
the jury that he burned the “Selective Service registration certificates”—
certificate publicly to influence more commonly known as “draft cards”—
others to adopt his antiwar beliefs, were issued to men when they registered for
as he put it, “so that other people the system. Once they were classified, they
would reevaluate their positions received another card, a Notice of
with Selective Service, with the Classification.  Although service is now
armed forces, and reevaluate their voluntary, men are still required to register
place in the culture of today, to for the system when they turn 18.

hopefully consider my position.”

We hold that the [prohibition on burning draft cards] is constitutional both as enacted
and as applied....

I.

... We note at the outset that § 12(b)(3) plainly does not abridge free speech on its face,
and we do not understand O’Brien to argue otherwise. Section 12(b)(3) on its face deals
with conduct having no connection with speech. It prohibits the knowing destruction of
certificates issued by the Selective Service System, and there is nothing necessarily
expressive about such conduct. The Amendment does not distinguish between public and
private destruction, and it does not punish only destruction engaged in for the purpose of
expressing views. A law prohibiting destruction of Selective Service certificates no more
abridges free speech on its face than a motor vehicle law prohibiting the destruction of
drivers’ licenses, or a tax law prohibiting the destruction of books and records....

II.
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O’Brien first argues that § 12(b)(3) is unconstitutional as applied to him because his
act of burning his registration certificate was protected ‘symbolic speech’ within the First
Amendment.... We cannot accept the view that an apparently limitless variety of conduct
can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to
express an idea. However, even on the assumption that the alleged communicative
element in O’Brien’s conduct is sufficient to bring into play the First Amendment, it does
not necessarily follow that the destruction of a registration certificate is constitutionally
protected activity.

This Court has held that when “speech” and “nonspeech” elements are combined in
the same course of conduct, a sufficiently important governmental interest in regulating
the nonspeech element can justify incidental limitations on First Amendment freedoms....
[W]e think it clear that a government regulation is sufficiently justified

if it is within the constitutional power of the Government;
if it furthers an important or substantial governmental interest;

if the governmental interest is unrelated to the suppression of free
expression;

and if the incidental restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that interest.

We find that [§ 12(b)(3)] meets all of these requirements, and consequently that O’Brien
can be constitutionally convicted for violating it.

The constitutional power of Congress to raise and support armies and to make all
laws necessary and proper to that end is broad and sweeping. The power of Congress to
classify and conscript manpower for military service is “beyond question.” Pursuant to this
power, Congress may establish a system of registration for individuals liable for training
and service, and may require such individuals within reason to cooperate in the
registration system. The issuance of certificates indicating the registration and eligibility
classification of individuals is a legitimate and substantial administrative aid in the
functioning of this system. And legislation to insure the continuing availability of issued
certificates serves a legitimate and substantial purpose in the system’s administration.

... Many of [the purposes served by registration certificates] would be defeated by the
certificates’ destruction or mutilation. Among these are:

1. The registration certificate serves as proof that the individual described
thereon has registered for the draft... [T]he availability of the certificates
for such display relieves the Selective Service System of the administrative
burden it would otherwise have in verifying the registration and
classification of all suspected delinquents.... Additionally, in a time of
national crisis, reasonable availability to each registrant of the two small
cards assures a rapid and uncomplicated means for determining his fitness
for immediate induction, no matter how distant in our mobile society he
may be from his local board.
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2. The information supplied on the certificates facilitates communication
between registrants and local boards, simplifying the system and benefiting
all concerned. To begin with, each certificate bears the address of the
registrant’s local board, an item unlikely to be committed to memory.
Further, each card bears the registrant’s Selective Service number, and a
registrant who has his number readily available so that he can
communicate it to his local board when he supplies or requests information
can make simpler the board’s task in locating his file....

3. Both certificates carry continual reminders that the registrant must notify
his local board of any change of address, and other specified changes in his
status....

4. The regulatory scheme involving Selective Service certificates includes
clearly valid prohibitions against the alteration, forgery, or similar
deceptive misuse of certificates. The destruction or mutilation of
certificates obviously increases the difficulty of detecting and tracing
abuses such as these. Further, a mutilated certificate might itself be used
for deceptive purposes.

... We perceive no alternative means that would more precisely and narrowly assure
the continuing availability of issued Selective Service certificates than a law which
prohibits their wilful mutilation or destruction. Section 12(b)(3) prohibits such conduct
and does nothing more. In other words, both the governmental interest and the operation
of §12(b)(3) are limited to the noncommunicative aspect of O’Brien’s conduct. The
governmental interest and the scope of § 12(b)(3) are limited to preventing harm to the
smooth and efficient functioning of the Selective Service System. When O’Brien
deliberately rendered unavailable his registration certificate, he wilfully frustrated this
governmental interest. For this noncommunicative impact of his conduct, and for nothing
else, he was convicted.

The case at bar is therefore unlike one where the alleged governmental interest in
regulating conduct arises in some measure because the communication allegedly integral
to the conduct is itself thought to be harmful. In Stromberg v. California (1931), for
example, this Court struck down a statutory phrase which punished people who expressed
their “opposition to organized government” by displaying “any flag, badge, banner, or
device.” Since the statute there was aimed at suppressing communication it could not be
sustained as a regulation of noncommunicative conduct.

In conclusion, we find that because of the Government’s substantial interest in
assuring the continuing availability of issued Selective Service certificates, because
§ 12(b)(3) is an appropriately narrow means of protecting this interest and condemns only
the independent noncommunicative impact of conduct within its reach, and because the
noncommunicative impact of O’Brien’s act of burning his registration certificate frustrated
the Government’s interest, a sufficient governmental interest has been shown to justify
O’Brien’s conviction.

II1.

21



O’Brien finally argues that § 12(b)(3) is unconstitutional as enacted because what he
calls the “purpose” of Congress was “to suppress freedom of speech.” ....

Inquiries into congressional motives or purposes are a hazardous matter. When the
issue is simply the interpretation of legislation, the Court will look to statements by
legislators for guidance as to the purpose of the legislature, because the benefit to sound
decision-making in this circumstance is thought sufficient to risk the possibility of
misreading Congress’ purpose. It is entirely a different matter when we are asked to void
a statute that is, under well-settled criteria, constitutional on its face, on the basis of what
fewer than a handful of Congressmen said about it. What motivates one legislator to make
a speech about a statute is not necessarily what motivates scores of others to enact it, and
the stakes are sufficiently high for us to eschew guesswork. We decline to void essentially
on the ground that it is unwise legislation which Congress had the undoubted power to
enact and which could be reenacted in its exact form if the same or another legislator made
a “wiser” speech about it....

... There was little floor debate on this legislation in either House. Only Senator
Thurmond commented on its substantive features in the Senate. After his brief statement,
and without any additional substantive comments, the bill, passed the Senate. In the
House debate only two Congressmen addressed themselves to the Amendment—
Congressmen Rivers and Bray. The bill was passed after their statements without any
further debate by a vote of 393 to 1. It is principally on the basis of the statements by these
three Congressmen that O’Brien makes his congressional-“purpose” argument. We note
that if we were to examine legislative purpose in the instant case, we would be obliged to
consider not only these statements but also the more authoritative reports of the Senate
and House Armed Services Committees.... While both reports make clear a concern with
the “defiant” destruction of so-called “draft cards” and with “open” encouragement to
others to destroy their cards, both reports also indicate that this concern stemmed from
an apprehension that unrestrained destruction of cards would disrupt the smooth
functioning of the Selective Service System....

Justice Marshall took no part in the consideration or decision of these cases.

Justice Harlan, concurring.

... I wish to make explicit my understanding that this [decision] does not foreclose
consideration of First Amendment claims in those rare instances when an “incidental”
restriction upon expression, imposed by a regulation which furthers an “important or
substantial” governmental interest and satisfies the Court’s other criteria, in practice has
the effect of entirely preventing a “speaker” from reaching a significant audience with
whom he could not otherwise lawfully communicate. This is not such a case, since O’Brien
manifestly could have conveyed his message in many ways other than by burning his draft
card.
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Mr. Justice Douglas, dissenting.

... The underlying and basic problem in this case ... is whether conscription is
permissible in the absence of a declaration of war. That question has not been briefed nor
was it presented in oral argument; but it is, I submit, a question upon which the litigants
and the country are entitled to a ruling... This case should be put down for ... reargument
on the question of the constitutionality of a peacetime dratft....
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Ward v. Rock Against Racism
Supreme Court of the United States, 1989.
491 U.S. 781.

Justice Kennedy delivered the opinion of the Court.

In the southeast portion of New York City’s Central Park, about 10 blocks upward from
the park’s beginning point at 59th Street, there is an amphitheater and stage structure
known as the Naumberg Acoustic Bandshell. The bandshell faces west across the
remaining width of the park. In close proximity to the bandshell, and lying within the
directional path of its sound, is a grassy open area called the Sheep Meadow. The city has
designated the Sheep Meadow as a quiet area for passive recreations like reclining,
walking, and reading. Just beyond the park, and also within the potential sound range of
the bandshell, are the apartments and residences of Central Park West.

This case arises from the city’s attempt to regulate the volume of amplified music at
the bandshell so the performances are satisfactory to the audience without intruding upon
those who use the Sheep Meadow or live on Central Park West and in its vicinity.

The city’s regulation requires bandshell performers to use sound-amplification
equipment and a sound technician provided by the city. The challenge to this volume
control technique comes from the sponsor of a rock concert....

I

Rock Against Racism, respondent in this case, is an unincorporated association which,
in its own words, is “dedicated to the espousal and promotion of antiracist views.” [RAR
sponsored an annual program of speeches and rock music at the bandshell. The city often
received complaints about excessive noise from these and other programs. It concluded
that one problem was that at some programs the sound mix was poor, because of
inadequate equipment or insufficiently skilled or experienced technicians, and as a result
performers often compensated by raising sound volume. The city decided that prescribing
a uniform maximum decibel level, or hiring a qualified technician to operate equipment
provided by event promoters would not be practical. Rather, it concluded that the best
solution was for it to furnish high-quality sound equipment and hire a qualified technician
for all performances at the bandshell. It issued guidelines to that effect. RAR sought an
injunction against these guidelines. The district court found that, although the city’s
technician, working at the mixing board, controlled both sound volume and sound mix, he
did all he could to give the sponsor autonomy with respect to sound mix. The district court
upheld the guidelines, but the court of appeals reversed.]

We granted certiorari to clarify the legal standard applicable to governmental
regulation of the time, place, or manner of protected speech [and] now reverse.
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II

... We need not here discuss whether a municipality which owns a bandstand or stage
facility may exercise, in some circumstances, a proprietary right to select performances
and control their quality.... [T]he city justifies its guideline as a regulatory measure to limit
and control noise. Here the bandshell was open, apparently, to all performers; and we
decide the case as one in which the bandshell is a public forum for performances in which
the government’s right to regulate expression is subject to the protections of the First
Amendment.

Our cases make clear, however, that even in a public forum the government may
impose reasonable restrictions on the time, place, or manner of protected speech, provided
the restrictions “are justified without reference to the content of the regulated speech, that
they are narrowly tailored to serve a significant governmental interest, and that they leave
open ample alternative channels for communication of the information.” We consider
these requirements in turn.

A

The principal inquiry in determining content neutrality, in speech cases generally and
in time, place, or manner cases in particular, is whether the government has adopted a
regulation of speech because of disagreement with the message it conveys. The
government’s purpose is the controlling consideration. A regulation that serves purposes
unrelated to the content of expression is deemed neutral, even if it has an incidental effect
on some speakers or messages but not others. Government regulation of expressive
activity is content neutral so long as it is “justified without reference to the content of the
regulated speech.”

The principal justification for the sound-amplification guideline is the city’s desire to
control noise levels at bandshell events, in order to retain the character of the Sheep
Meadow and its more sedate activities, and to avoid undue intrusion into residential areas
and other areas of the park. This justification for the guideline “ha[s] nothing to do with
content,” and it satisfies the requirement that time, place, or manner regulations be
content neutral.

The only other justification offered below was the city’s interest in “ensur[ing] the
quality of sound at Bandshell events.” Respondent urges that this justification is not
content neutral because it is based upon the quality, and thus the content, of the speech
being regulated. In respondent’s view, the city is seeking to assert artistic control over
performers at the bandshell by enforcing a bureaucratically determined, value-laden
conception of good sound....

The city has disclaimed in express terms any interest in imposing its own view of
appropriate sound mix on performers. To the contrary, as the District Court found, the
city requires its sound technician to defer to the wishes of event sponsors concerning
sound mix. On this record, the city’s concern with sound quality extends only to the clearly
content-neutral goals of ensuring adequate sound amplification and avoiding the volume
problems associated with inadequate sound mix. Any governmental attempt to serve
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purely esthetic goals by imposing subjective standards of acceptable sound mix on
performers would raise serious First Amendment concerns, but this case provides us with
no opportunity to address those questions....

B

The city’s regulation is also “narrowly tailored to serve a significant governmental
interest.” ... [G]overnment “ha[s] a substantial interest in protecting its citizens from
unwelcome noise.” This interest is perhaps at its greatest when government seeks to
protect “the well-being, tranquility, and privacy of the home,” but it is by no means
limited to that context, for the government may act to protect even such traditional public
forums as city streets and parks from excessive noise....

%

We think it also apparent that the city’s interest in ensuring the sufficiency of sound
amplification at bandshell events is a substantial one. The record indicates that inadequate
sound amplification has had an adverse affect on the ability of some audiences to hear and
enjoy performances at the bandshell. The city enjoys a substantial interest in ensuring the
ability of its citizens to enjoy whatever benefits the city parks have to offer, from amplified
music to silent meditation.

The Court of Appeals recognized the city’s substantial interest in limiting the sound
emanating from the bandshell. The court concluded, however, that the city’s sound-
amplification guideline was not narrowly tailored to further this interest, because ... the
court [saw] several alternative methods of achieving the desired end that would have been
less restrictive of respondent’s First Amendment rights.

The Court of Appeals erred in sifting through all the available or imagined alternative
means of regulating sound volume in order to determine whether the city’s solution was
“the least intrusive means” of achieving the desired end.... [O]ur cases quite clearly hold
that restrictions on the time, place, or manner of protected speech are not invalid “simply
because there is some imaginable alternative that might be less burdensome on speech.”

[TThe requirement of narrow tailoring is satisfied “so long as the ... regulation
promotes a substantial government interest that would be achieved less effectively absent
the regulation.” To be sure, this standard does not mean that a time, place, or manner
regulation may burden substantially more speech than is necessary to further the
government’s legitimate interests. Government may not regulate expression in such a
manner that a substantial portion of the burden on speech does not serve to advance its
goals.” So long as the means chosen are not substantially broader than necessary to achieve
the government’s interest, however, the regulation will not be invalid simply because a
court concludes that the government’s interest could be adequately served by some less-
speech-restrictive alternative....

7 The dissent’s attempt to analogize the sound-amplification guideline to a total ban on distribution
of handbills is imaginative but misguided. The guideline does not ban all concerts, or even all rock
concerts, but instead focuses on the source of the evils the city seeks to eliminate—excessive and
inadequate sound amplification ....
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The alternative regulatory methods hypothesized by the Court of Appeals reflect
nothing more than a disagreement with the city over how much control of volume is
appropriate or how that level of control is to be achieved. The Court of Appeals erred in
failing to defer to the city’s reasonable determination that its interest in controlling volume
would be best served by requiring bandshell performers to utilize the city’s sound
technician....

The city’s second content-neutral justification for the guideline, that of ensuring “that
the sound amplification [is] sufficient to reach all listeners within the defined concert
ground,” also supports the city’s choice of regulatory methods. By providing competent
sound technicians and adequate amplification equipment, the city eliminated the
problems of inexperienced technicians and insufficient sound volume that had plagued
some bandshell performers in the past. No doubt this concern is not applicable to
respondent’s concerts, which apparently were characterized by more-than-adequate
sound amplification. But that fact is beside the point, for the validity of the regulation
depends on the relation it bears to the overall problem the government seeks to correct,
not on the extent to which it furthers the government’s interests in an individual case.
Here, the regulation’s effectiveness must be judged by considering all the varied groups
that use the bandshell, and it is valid so long as the city could reasonably have determined
that its interests overall would be served less effectively without the sound-amplification
guideline than with it....

Respondent nonetheless argues that the sound-amplification guideline is not narrowly
tailored because, by placing control of sound mix in the hands of the city’s technician, the
guideline sweeps far more broadly than is necessary to further the city’s legitimate concern
with sound volume. According to respondent, the guideline “targets ... more than the exact
source of the ‘evil’ it seeks to remedy.”

If the city’s regulatory scheme had a substantial deleterious effect on the ability of
bandshell performers to achieve the quality of sound they desired, respondent’s concerns
would have considerable force. The District Court found, however, that pursuant to city
policy, the city’s sound technician “give[s] the sponsor autonomy with respect to the sound
mix ... [and] does all that he can to accommodate the sponsor’s desires in those regards.”
... Since the guideline allows the city to control volume without interfering with the
performer’s desired sound mix, it is not “substantially broader than necessary” to achieve
the city’s legitimate ends, and thus it satisfies the requirement of narrow tailoring.

C

The final requirement, that the guideline leave open ample alternative channels of
communication, is easily met. Indeed, in this respect the guideline is far less restrictive
than regulations we have upheld in other cases, for it does not attempt to ban any
particular manner or type of expression at a given place or time. Rather, the guideline
continues to permit expressive activity in the bandshell, and has no effect on the quantity
or content of that expression beyond regulating the extent of amplification. That the city’s
limitations on volume may reduce to some degree the potential audience for respondent’s
speech is of no consequence, for there has been no showing that the remaining avenues of

27



communication are inadequate....

I11

The city’s sound-amplification guideline is narrowly tailored to serve the substantial
and content-neutral governmental interests of avoiding excessive sound volume and
providing sufficient amplification within the bandshell concert ground, and the guideline
leaves open ample channels of communication. Accordingly, it is valid under the First
Amendment as a reasonable regulation of the place and manner of expression. The
judgment of the Court of Appeals is

Reversed.

Justice Blackmun concurs in the result.

Justice Marshall, with whom Justices Brennan and Stevens join, dissenting.

No one can doubt that government has a substantial interest in regulating the barrage
of excessive sound that can plague urban life. Unfortunately, the majority plays to our
shared impatience with loud noise to obscure the damage that it does to our First
Amendment rights. Until today, a key safeguard of free speech has been government’s
obligation to adopt the least intrusive restriction necessary to achieve its goals. By
abandoning the requirement that time, place, and manner regulations must be narrowly
tailored, the majority replaces constitutional scrutiny with mandatory deference....

... The Court’s past concern for the extent to which a regulation burdens speech more
than would a satisfactory alternative is noticeably absent from today’s decision. The
majority requires only that government show that its interest cannot be served as
effectively without the challenged restriction. It will be enough, therefore, that the
challenged regulation advances the government’s interest only in the slightest, for any
differential burden on speech that results does not enter the calculus. Despite its
protestations to the contrary, the majority thus has abandoned the requirement that
restrictions on speech be narrowly tailored in any ordinary use of the phrase. Indeed, after
today’s decision, a city could claim that bans on handbill distribution or on door-to-door
solicitation are the most effective means of avoiding littering and fraud, or that a ban on
loudspeakers and radios in a public park is the most effective means of avoiding loud noise.
Logically extended, the majority’s analysis would permit such far-reaching restrictions on
speech....

Had the majority not abandoned the narrow tailoring requirement, the Guidelines
could not possibly survive constitutional scrutiny. Government’s interest in avoiding loud
sounds cannot justify giving government total control over sound equipment, any more
than its interest in avoiding litter could justify a ban on handbill distribution. In both
cases, government’s legitimate goals can be effectively and less intrusively served by
directly punishing the evil—the persons responsible for excessive sounds and the persons
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who litter. Indeed, the city concedes that it has an ordinance generally limiting noise but
has chosen not to enforce it.5

.... Today, the majority enshrines efficacy but sacrifices free speech....

5 Significantly, the National Park Service relies on the very methods of volume control rejected by
the city—monitoring sound levels on the perimeter of an event, communicating with event
sponsors, and, if necessary, turning off the power. Brief for United States as Amicus Curiae. In light
of the Park Service’s “experienc[e] with thousands of events over the years,” the city’s claims that
these methods of monitoring excessive sound are ineffective and impracticable are hard to accept.
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Reed v. Town of Gilbert, Arizona, 576 U.S. 155 (2015), considered the
constitutionality of a town ordinance under which different kinds of outdoor signs were
subject to different restrictions depending on how they were categorized. In general, the
Sign Code prohibited the display of outdoor signs without a permit, but it exempted 23
categories from that requirement. Thus, for example, Ideological Signs, which
communicated “messages or ideas for noncommercial purposes,” could be up to 20 square
feet in area and could be displayed without time limit. Political Signs, designed to influence
the outcome of a public election, could be up to 16 square feet if on residential property
and up to 32 square feet if in certain other locations, and could be displayed in a period
beginning 60 days before a primary election and ending 15 days after a general election.

The Reed case involved Temporary Directional Signs Relating to a Qualifying Event,
which included meetings sponsored “by a religious, charitable, community service,
educational, or other similar non-profit organization.” Such signs could be no larger than
six square feet, with no more than four on a single property at a time, and they could be
displayed no more than 12 hours before the qualifying event and no more than one hour
afterward. Good News Community Church, a small congregation that did not own a
building, used outdoor signs to inform the public where its services would be. The Church
was twice cited for violating the Code, both times for exceeding the time limits on display
and the second time also for failure to include the date of the event. The Church then
challenged the Code in federal court, but its constitutional claims were rejected in both the
district court and the court of appeals.

The Supreme Court reversed unanimously, though the justices were divided in their
reasoning. The court of appeals had concluded that the Sign Code was content-neutral,
but the Supreme Court, per Justice Thomas, held this was in error. “Government
regulation of speech,” he wrote, “is content based if a law applies to particular speech
because of the topic discussed or the idea or message expressed.” Thus, because the
restrictions imposed by the Sign Code “depend entirely on the communicative content of
the sign,” it was “content based on its face.” It did not matter that the Code was not based
on disagreement with the message conveyed, or that it was justified on benign grounds, or
that it did not mention any idea or viewpoint or single one out for differential treatment.

Because the provision restricting signs like the Church’s was not content-neutral, it
could be upheld only if it survived strict scrutiny, and the Court had no trouble in
concluding that it did not. The Town argued that the restrictions were necessary to
preserve its aesthetic appeal and for traffic safety. Even assuming that those were
compelling governmental interests, however, the Court found that the restrictions on
Temporary Directional Signs were “hopelessly underinclusive.”

Justice Alito, joined by Justices Kennedy and Sotomayor, concurred in the Court’s
opinion but added some further explanation, including a sampling of restrictions that
would not be content-based and so could be upheld if they served legitimate governmental
interests, without having to satisfy strict scrutiny:

Rules regulating the size of signs. These rules may distinguish among signs based
on any content-neutral criteria, including any relevant criteria listed below.
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Rules regulating the locations in which signs may be placed. These rules may
distinguish between free-standing signs and those attached to buildings.

Rules distinguishing between lighted and unlighted signs.

Rules distinguishing between signs with fixed messages and electronic signs with
messages that change.

Rules that distinguish between the placement of signs on private and public
property.

Rules distinguishing between the placement of signs on commercial and
residential property.

Rules distinguishing between on-premises and off-premises signs.
Rules restricting the total number of signs allowed per mile of roadway.

Rules imposing time restrictions on signs advertising a one-time event. Rules of
this nature do not discriminate based on topic or subject and are akin to rules
restricting the times within which oral speech or music is allowed.

Justice Kagan, joined by Justices Ginsburg and Breyer, concurred only in the judgment.
She thought that strict scrutiny ought not apply to the case. First, she pointed out some of the
costs: Many localities exempt certain categories of signs from general regulations based on
their subject matter. She pointed, for example, to safety signs (like “Hidden Driveway”) and
historical markers (like “George Washington Slept Here”), both of which would now be “in
jeopardy.” She then went on to argue that this was not the type of case in which strict scrutiny
was justified in principle:

We apply strict scrutiny to facially content-based regulations of speech, in
keeping with the rationales just described, when there is any “realistic
possibility that official suppression of ideas is afoot.” That is always the case
when the regulation facially differentiates on the basis of viewpoint. It is also
the case (except in non-public or limited public forums) when a law restricts
“discussion of an entire topic” in public debate. Consolidated Edison Co. v.
Public Serv. Comm’n (1980) (invalidating a limitation on speech about nuclear
power). We have stated that “[i]f the marketplace of ideas is to remain free and
open, governments must not be allowed to choose ‘which issues are worth
discussing or debating.’” Id. (quoting Police Dept. of Chicago v. Mosley (1972))
And we have recognized that such subject-matter restrictions, even though
viewpoint-neutral on their face, may “suggest[ ] an attempt to give one side of
a debatable public question an advantage in expressing its views to the people.”
First Nat. Bank of Boston v. Bellotti (1978).

But where it was not “realistically possible” that “[s]Jubject-matter regulation [would] have
the intent or effect of favoring some ideas over others,” Kagan thought the Court ought to
“relax [its] guard.” She pointed to two cases in which the Court had upheld restrictions under
intermediate scrutiny: Members of City Council of Los Angeles v. Taxpayers for Vincent
(1984), which upheld a municipal ordinance that exempted address numbers and markers
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commemorating “historical, cultural, or artistic event[s]” from a generally applicable limit on
sidewalk signs, and Renton v. Playtime Theaters, Inc. (1986), which upheld a zoning law that
facially distinguished among movie theaters based on content because it was “designed to
prevent crime, protect the city’s retail trade, [and] maintain property values ..., not to suppress
the expression of unpopular views.” In the case now before the Court, she argued, the Town’s
attempt to defend the distinction between directional signs and others “does not pass strict
scrutiny, or intermediate scrutiny, or even the laugh test.”

Justice Breyer also wrote a solo opinion, expressing the view that “content discrimination,
while helping courts to identify unconstitutional suppression of expression, cannot and should
not always trigger strict scrutiny”:

Consider a few examples of speech regulated by government that inevitably
involve content discrimination, but where a strong presumption against
constitutionality has no place. Consider governmental regulation of securities, e.g.,
15 U.S.C. 78I (requirements for content that must be included in a registration
statement); of energy conservation labeling-practices, e.g., 42 U.S.C. 6294
(requirements for content that must be included on labels of certain consumer
electronics); of prescription drugs, 21 U.S.C. 353(b)(4)(A) (requiring a prescription
drug label to bear the symbol “Rx only”); of doctor-patient confidentiality, e.g., 38
U.S.C. 7332 (requiring confidentiality of certain medical records, but allowing a
physician to disclose that the patient has HIV to the patient’s spouse or sexual
partner); of income tax statements, e.g., 26 U.S.C. 6039F (requiring taxpayers to
furnish information about foreign gifts received if the aggregate amount exceeds
$10,000); of commercial airplane briefings, e.g., 14 C.F.R. 136.7 (requiring pilots
to ensure that each passenger has been briefed on flight procedures, such as
seatbelt fastening); of signs at petting zoos, e.g., N.Y. Gen. Bus. Law Ann. § 399—
ff(3) (requiring petting zoos to post a sign at every exit “ ‘strongly recommend[ing]
that persons wash their hands upon exiting the petting zoo area’ ”); and so on....

Breyer did not think the Court should try to avoid the problem by watering down strict
scrutiny. Rather, he argued:

The better approach is to generally treat content discrimination as a strong
reason weighing against the constitutionality of a rule where a traditional public
forum, or where viewpoint discrimination, is threatened, but elsewhere treat it as
a rule of thumb, finding it a helpful, but not determinative legal tool, in an
appropriate case, to determine the strength of a justification. I would use content
discrimination as a supplement to a more basic analysis, which, tracking most of
our First Amendment cases, asks whether the regulation at issue works harm to
First Amendment interests that is disproportionate in light of the relevant
regulatory objectives. Answering this question requires examining the seriousness
of the harm to speech, the importance of the countervailing objectives, the extent
to which the law will achieve those objectives, and whether there are other, less
restrictive ways of doing so. Admittedly, this approach does not have the simplicity
of a mechanical use of categories. But it does permit the government to regulate
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speech in numerous instances where the voters have authorized the government
to regulate and where courts should hesitate to substitute judicial judgment for
that of administrators.

Questions.

1. All nine members of the Court agreed that the Town of Gilbert’s sign
regulations violated the First Amendment. Kagan, Breyer, and
Ginsburg, however, concurred only in the judgment—rejecting the
court’s reasoning even as they agreed with the ultimate result. What is
the nub of their disagreement with the majority opinion? How much is
it likely to matter in future cases?

2. Three of the six justices who signed onto the majority opinion also
signed onto Alito’s separate concurrence. On one hand, the Alito
concurrence expressly endorses the majority’s holding that content-
based discrimination triggers strict scrutiny. On the other hand, the
Alito concurrence also states that it would “not be content based” for a
city to “impos[e] time restrictions on signs advertising a one-time
event.” Where does that leave the state of the law?
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West Virginia State Bd. Of Educ. v. Barnette
Supreme Court of the United States 1943.
319 U.S. 624.

Justice Jackson delivered the opinion of the Court.

... The [West Virginia] Board of Education on January 9, 1942, adopted a resolution ...
ordering that the salute to the flag become “a regular part of the program of activities in
the public schools,” that all teachers and pupils “shall be required to participate in the
salute honoring the Nation represented by the Flag[,]” [and that] “refusal to salute the Flag
be regarded as an Act of insubordination, and shall be dealt with accordingly.”

The resolution originally required the “commonly accepted salute to the Flag” which it
defined. Objections to the salute as “being too much like Hitler’s” were raised by the Parent
and Teachers Association, the Boy and Girl Scouts, the Red Cross, and the Federation of
Women’s Clubs. Some
modification appears to
have been made in
deference to these
objections, but no

WORTH NOTING

In a footnote the Court quoted the “National
Headquarters of the United States Flag Association” as

concession was made to
Jehovah’s Witnesses.4
What is now required is
the “stiff-arm” salute, the
saluter to keep the right
hand raised with palm
turned up while the
following is repeated: “I
pledge allegiance to the
Flag of the United States
of America and to the
Republic for which it
stands; one  Nation,
indivisible, with liberty
and justice for all.” ...

4 They have offered in lieu of participating in the flag salute ceremony “periodically and publicly”

to give the following pledge:

acknowledging that “the extension of the right arm in
this salute” was “quite similar” to “the Nazi-Fascist
salute,” but insisting that it was subtly different: “In the
Pledge to the Flag the right arm is extended and raised,
palm Upward, whereas the Nazis extend the arm
practically straight to the front (the finger tips being
about even with the eyes), palm Downward, and the
Fascists do the same except they raise the arm slightly
higher.” The Court did not comment on the proffered
distinction.

Note that the pledge as presented by the Court does
not include the words “under God.” They were added
by Congress in 1954.

I have pledged my unqualified allegiance and devotion to Jehovah, the Almighty God, and
to His Kingdom, for which Jesus commands all Christians to pray.

I respect the flag of the United States and acknowledge it as a symbol of freedom and justice

to all.

I pledge allegiance and obedience to all the laws of the United States that are consistent
with God’s law, as set forth in the Bible.

34




Appellees, citizens of the United States and of West Virginia, brought suit in the United
States District Court for themselves and others similarly situated asking its injunction to
restrain enforcement of these laws and regulations against Jehovah’s Witnesses. The
Witnesses are an unincorporated body teaching that the obligation imposed by law of God
is superior to that of laws enacted by temporal government. Their religious beliefs include
a literal version of Exodus, Chapter 20, verses 4 and 5, which says: “Thou shalt not make
unto thee any graven image, or any likeness of anything that is in heaven above, or that is
in the earth beneath, or that is in the water under the earth; thou shalt not bow down
thyself to them nor serve them.” They consider that the flag is an “image” within this
command. For this reason they refuse to salute it.

Children of this faith

have been expelled from WORTH NOTING

school and are threatened The Barnette majority observed that “this case calls
with exclusion for no other upon us to reconsider a precedent decision”:
cause. Officials threaten to Minersuville School District v. Gobitis (1940). In that
send them to reformatories case, which also involved Jehovah’s Witnesses, the

maintained for criminally Court had held that the District did not act
inclined juveniles. Parents of improperly by expelling two students for refusal to

such children have been recite the Pledge. Justice Frankfurter wrote the
prosecuted and are majority opinion, with only Justice Stone
threatened with prosecutions dissenting.

for causing delinquency....

The freedom asserted by these appellees does not bring them into collision with rights
asserted by any other individual. It is such conflicts which most frequently require
intervention of the State to determine where the rights of one end and those of another
begin. But the refusal of these persons to participate in the ceremony does not interfere
with or deny rights of others to do so. Nor is there any question in this case that their
behavior is peaceable and orderly. The sole conflict is between authority and rights of the
individual. The State asserts power to condition access to public education on making a
prescribed sign and profession and at the same time to coerce attendance by punishing
both parent and child. The latter stand on a right of self-determination in matters that
touch individual opinion and personal attitude....

As the present Chief Justice said in dissent in the Gobitis case, the State may “require
teaching by instruction and study of all in our history and in the structure and organization
of our government, including the guaranties of civil liberty which tend to inspire
patriotism and love of country.” Here, however, we are dealing with a compulsion of
students to declare a belief. They are not merely made acquainted with the flag salute so
that they may be informed as to what it is or even what it means. The issue here is whether
this slow and easily neglected route to aroused loyalties constitutionally may be short-cut
by substituting a compulsory salute and slogan....

There is no doubt that, in connection with the pledges, the flag salute is a form of
utterance. Symbolism is a primitive but effective way of communicating ideas. The use of
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an emblem or flag to symbolize some system, idea, institution, or personality, is a short
cut from mind to mind. Causes and nations, political parties, lodges and ecclesiastical
groups seek to knit the loyalty of their followings to a flag or banner, a color or design....
Associated with many of these symbols are appropriate gestures of acceptance or respect:
a salute, a bowed or bared head, a bended knee. A person gets from a symbol the meaning
he puts into it, and what is one man’s comfort and inspiration is another’s jest and scorn....

It is also to be noted that the compulsory flag salute and pledge requires affirmation of
a belief and an attitude of mind. It is not clear whether the regulation contemplates that
pupils forego any contrary convictions of their own and become unwilling converts to the
prescribed ceremony or whether it will be acceptable if they simulate assent by words
without belief and by a gesture barren of meaning.... To sustain the compulsory flag salute
we [would be] required to say that a Bill of Rights which guards the individual’s right to
speak his own mind, left it open to public authorities to compel him to utter what is not in
his mind.

Whether the First Amendment to the Constitution will permit officials to order
observance of ritual of this nature does not depend upon whether as a voluntary exercise
we would think it to be good, bad or merely innocuous. Any credo of nationalism is likely
to include what some disapprove or to omit what others think essential, and to give off
different overtones as it takes on different accents or interpretations.... Hence validity of
the asserted power to force an American citizen publicly to profess any statement of belief
or to engage in any ceremony of assent to one presents questions of power that must be
considered independently of any idea we may have as to the utility of the ceremony in
question.

Nor does the issue as we see it turn on one’s possession of particular religious views or
the sincerity with which they are held. While religion supplies appellees’ motive for
enduring the discomforts of making the issue in this case, many citizens who do not share
these religious views hold such a compulsory rite to infringe constitutional liberty of the
individual. It is not necessary to inquire whether non-conformist beliefs will exempt from
the duty to salute unless we first find power to make the salute a legal duty.

The Gobitis decision, however, assumed, as did the argument in that case and in this,
that power exists in the State to impose the flag salute discipline upon school children in
general. The Court only examined and rejected a claim based on religious beliefs of
immunity from an unquestioned general rule. The question which underlies the flag salute
controversy is whether such a ceremony so touching matters of opinion and political
attitude may be imposed upon the individual by official authority...

Government of limited power need not be anemic government. Assurance that rights
are secure tends to diminish fear and jealousy of strong government, and by making us
feel safe to live under it makes for its better support. Without promise of a limiting Bill of
Rights it is doubtful if our Constitution could have mustered enough strength to enable its
ratification. To enforce those rights today is not to choose weak government over strong
government. It is only to adhere as a means of strength to individual freedom of mind in
preference to officially disciplined uniformity for which history indicates a disappointing
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and disastrous end....

[At] the very heart of the Gobitis opinion, it reasons that “National unity is the basis of
national security,” that the authorities have “the right to select appropriate means for its
attainment,” and hence reaches the conclusion that such compulsory measures toward
“national unity” are constitutional. Upon the verity of this assumption depends our answer
in this case.

National unity as an end which officials may foster by persuasion and example is not
in question. The problem is whether under our Constitution compulsion as here employed
is a permissible means for its achievement.

Struggles to coerce uniformity of sentiment in support of some end thought essential
to their time and country have been waged by many good as well as by evil men.
Nationalism is a relatively recent phenomenon but at other times and places the ends have
been racial or territorial security, support of a dynasty or regime, and particular plans for
saving souls. As first and moderate methods to attain unity have failed, those bent on its
accomplishment must resort to an ever-increasing severity. As governmental pressure
toward unity becomes greater, so strife becomes more bitter as to whose unity it shall be.
Probably no deeper division of our people could proceed from any provocation than from
finding it necessary to choose what doctrine and whose program public educational
officials shall compel youth to unite in embracing. Ultimate futility of such attempts to
compel coherence is the lesson of every such effort from the Roman drive to stamp out
Christianity as a disturber of its pagan unity, the Inquisition, as a means to religious and
dynastic unity, the Siberian exiles as a means to Russian unity, down to the fast failing
efforts of our present totalitarian enemies. Those who begin coercive elimination of
dissent soon find themselves exterminating dissenters. Compulsory unification of opinion
achieves only the unanimity of the graveyard.

It seems trite but necessary to say that the First Amendment to our Constitution was
designed to avoid these ends by avoiding these beginnings. There is no mysticism in the
American concept of the State or of the nature or origin of its authority. We set up
government by consent of the governed, and the Bill of Rights denies those in power any
legal opportunity to coerce that consent. Authority here is to be controlled by public
opinion, not public opinion by authority.

The case is made difficult not because the principles of its decision are obscure but
because the flag involved is our own. Nevertheless, we apply the limitations of the
Constitution with no fear that freedom to be intellectually and spiritually diverse or even
contrary will disintegrate the social organization. To believe that patriotism will not
flourish if patriotic ceremonies are voluntary and spontaneous instead of a compulsory
routine is to make an unflattering estimate of the appeal of our institutions to free minds....
[F]lreedom to differ is not limited to things that do not matter much. That would be a mere
shadow of freedom. The test of its substance is the right to differ as to things that touch
the heart of the existing order.

If there is any fixed star in our constitutional constellation, it is that no official, high
or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other
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matters of opinion or force citizens to confess by word or act their faith therein. If there
are any circumstances which permit an exception, they do not now occur to us....

The decision of this Court in Minersville School District v. Gobitis [is] overruled, and
the judgment enjoining enforcement of the West Virginia Regulation is affirmed.

Justices Roberts and Reed adhere to the views expressed by the Court in
Minersville School District v. Gobitis, and are of the opinion that the
judgment below should be reversed.

Justices Black and Douglas, concurring.

... Words uttered under coercion are proof of loyalty to nothing but self-interest. Love
of country must spring from willing hearts and free minds, inspired by a fair
administration of wise laws enacted by the people’s elected representatives within the
bounds of express constitutional prohibitions....

Neither our domestic tranquillity in peace nor our martial effort in war depend on
compelling little children to participate in a ceremony which ends in nothing for them but
a fear of spiritual condemnation. If, as we think, their fears are groundless, time and
reason are the proper antidotes for their errors. The ceremonial, when enforced against
conscientious objectors, more likely to defeat than to serve its high purpose, is a handy
implement for disguised religious persecution. As such, it is inconsistent with our
Constitution’s plan and purpose.

Justice Murphy, concurring.
I agree with the opinion of the Court and join in it.

... A reluctance to interfere with considered state action, the fact that the end sought is
a desirable one, the emotion aroused by the flag as a symbol for which we have fought and
are now fighting again—all of these are understandable. But there is before us the right of
freedom to believe, freedom to worship one’s Maker according to the dictates of one’s
conscience, a right which the Constitution specifically shelters. Reflection has convinced
me that as a judge I have no loftier duty or responsibility than to uphold that spiritual
freedom to its farthest reaches....

Mr. Justice Frankfurter, dissenting.

One who belongs to the most vilified and persecuted minority in history is not likely to
be insensible to the freedoms guaranteed by our Constitution. Were my purely personal
attitude relevant I should whole-heartedly associate myself with the general libertarian
views in the Court’s opinion, representing as they do the thought and action of a lifetime.
But as judges we are neither Jew nor Gentile, neither Catholic nor agnostic. We owe equal
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attachment to the Constitution and are equally bound by our judicial obligations whether
we derive our citizenship from the earliest or the latest immigrants to these shores.

... It can never be emphasized too much that one’s own opinion about the wisdom or
evil of alaw should be excluded altogether when one is doing one’s duty on the bench. The
only opinion of our own even looking in that direction that is material is our opinion
whether legislators could in reason have enacted such a law. In the light of all the
circumstances, including the history of this question in this Court, it would require more
daring than I possess to deny that reasonable legislators could have taken the action which
is before us for review....

The reason why from the beginning even the narrow judicial authority to nullify
legislation has been viewed with a jealous eye is that it serves to prevent the full play of the
democratic process. The fact that it may be an undemocratic aspect of our scheme of
government does not call for its rejection or its disuse. But it is the best of reasons, as this
Court has frequently recognized, for the greatest caution in its use.

The precise scope of the question before us defines the limits of the constitutional
power that is in issue... All that is in question is the right of the state to compel
participation in this exercise by those who choose to attend the public schools....

This is no dry, technical matter. It cuts deep into one’s conception of the democratic
process—it concerns no less the practical differences between the means for making these
accommodations that are open to courts and to legislatures. A court can only strike down.
It can only say ‘This or that law is void.” It cannot modify or qualify, it cannot make
exceptions to a general requirement. And it strikes down not merely for a day....

Of course patriotism cannot be enforced by the flag salute. But neither can the liberal
spirit be enforced by judicial invalidation of illiberal legislation. Our constant
preoccupation with the constitutionality of legislation rather than with its wisdom tends
to preoccupation of the American mind with a false value. The tendency of focusing
attention on constitutionality is to make constitutionality synonymous with wisdom, to
regard a law as all right if it is constitutional. Such an attitude is a great enemy of
liberalism. Particularly in legislation affecting freedom of thought and freedom of speech
much which should offend a free-spirited society is constitutional. Reliance for the most
precious interests of civilization, therefore, must be found outside of their vindication in
courts of law. Only a persistent positive translation of the faith of a free society into the
convictions and habits and actions of a community is the ultimate reliance against
unabated temptations to fetter the human spirit.

Question: Was the Court right to consider overruling Gobitis so soon after it
was decided? Note that of the six justices in the Gobitis majority
who were still on the Court, three (Black, Douglas, and Murphy)
joined the new majority in Barnette. Why, do you suppose?
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303 Creative LLC v. Elenis
Supreme Court of the United States (2023).
600 U.S. 570.
Justice Gorsuch delivered the opinion of the Court.

Like many States, Colorado has a law forbidding businesses from engaging in
discrimination when they sell goods and services to the public. Laws along these lines
have done much to secure the civil rights of all Americans. But in this particular case
Colorado does not just seek to ensure the sale of goods or services on equal terms. It
seeks to use its law to compel an individual to create speech she does not believe. The
question we face is whether that course violates the Free Speech Clause of the First
Amendment.

I
A

Through her business, 303 Creative LLC, Lorie Smith offers website and graphic
design, marketing advice, and social media management services. Recently, she
decided to expand her offerings to include services for couples seeking websites for
their weddings.

As she envisions it, her websites will provide couples with text, graphic arts, and
videos to “celebrate” and “convely ]” the “details” of their “unique love story.” future
plans, and provide information about their upcoming wedding. All of the text and
graphics on these websites will be “original,” “customized,” and “tailored” creations.
The websites will be “expressive in nature,” designed “to communicate a particular
message.” Viewers will know, too, “that the websites are [Ms. Smith’s] original
artwork,” for the name of the company she owns and operates by herself will be
displayed on every one....

While Ms. Smith has laid the groundwork for her new venture, she has yet to carry
out her plans. She worries that, if she does so, Colorado will force her to express views
with which she disagrees.... Specifically, she worries that, if she enters the wedding
website business, the State will force her to convey messages inconsistent with her
belief that marriage should be reserved to unions between one man and one woman....

B

... Ms. Smith ... sought an injunction to prevent the State from forcing her to create
wedding websites celebrating marriages that defy her beliefs.

To secure relief, Ms. Smith first had to establish her standing to sue. That required
her to show “a credible threat” existed that Colorado would, in fact, seek to compel
speech from her that she did not wish to produce. Susan B. Anthony List v. Driehaus

(2014).

Toward that end, Ms. Smith began by directing the court to the Colorado Anti-
Discrimination Act (CADA). That law defines a “public accommodation” broadly to
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include almost every public-facing business in the State”[, and] prohibits a public
accommodation from denying “the full and equal enjoyment” of its goods and services
to any customer based on his race, creed, disability, sexual orientation, or other
statutorily enumerated trait....

In her lawsuit, Ms. Smith alleged that ... she faces a credible threat that Colorado
will seek to use CADA to compel her to create websites celebrating marriages she does
not endorse. As evidence, Ms. Smith pointed to Colorado’s record of past enforcement
actions under CADA, including one that worked its way to this Court five years ago.
See Masterpiece Cakeshop v. Colorado Civil Rights Commission (2018).

To facilitate the district court’s resolution of the merits of her case, Ms. Smith and
the State stipulated to a number of facts:

e Ms. Smith is “willing to work with all people regardless of classifications such
as race, creed, sexual orientation, and gender,” and she “will gladly create
custom graphics and websites” for clients of any sexual orientation.

¢ She will not produce content that “contradicts biblical truth” regardless of who
orders it.

e Her belief that marriage is a union between one man and one woman is a
sincerely held religious conviction.

e All of the graphic and website design services Ms. Smith provides are
“expressive.” ...

II

The framers designed the Free Speech Clause of the First Amendment to protect
the “freedom to think as you will and to speak as you think.” Boy Scouts of America v.
Dale (2000).... From time to time, governments in this country have sought to test
these foundational principles. In Barnette, for example, the Court faced an effort by
the State of West Virginia to force schoolchildren to salute the Nation’s flag and recite
the Pledge of Allegiance.... When the dispute arrived here, this Court offered a firm
response. In seeking to compel students to salute the flag and recite a pledge, the Court
held, ... striking down “their dictates” as “invad[ing] the sphere of intellect and spirit
which it is the purpose of the First Amendment ... to reserve from all official control.”
Ibid.

A similar story unfolded in Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston (1995). There, veterans organizing a St. Patrick’s Day parade in
Boston refused to include a group of gay, lesbian, and bisexual individuals in their
event. The group argued that Massachusetts’s public accommodations statute entitled
it to participate in the parade as a matter of law.... But this Court [disagreed]. Whatever
state law may demand, this Court explained, the parade was constitutionally protected
speech and requiring the veterans to include voices they wished to exclude would
impermissibly require them to “alter the expressive content of their parade.” [The
veterans] ... had a First Amendment right to present their message undiluted by views
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they did not share.

Then there is Boy Scouts of America v. Dale. In that case, the Boy Scouts excluded
James Dale, an assistant scoutmaster, from membership after learning he was gay. Mr.
Dale argued that New Jersey’s public accommodations law required the Scouts to
reinstate him.... [T]his Court held that the Boy Scouts “is an expressive association”
entitled to First Amendment protection. And, the Court found, forcing the Scouts to
include Mr. Dale would “interfere with [its] choice not to propound a point of view
contrary to its beliefs.”

As these cases illustrate, the First Amendment protects an individual’s right to
speak his mind regardless of whether the government considers his speech sensible
and well intentioned or deeply “misguided,” and likely to cause “anguish” or
“incalculable grief.” .... Generally, too, the government may not compel a person to
speak its own preferred messages. See Tinker v. Des Moines Independent Community
School Dist. (1969)....

111

... [TThe wedding websites Ms. Smith seeks to create qualify as “pure speech” under
this Court’s precedents... It is a conclusion that flows directly from the parties’
stipulations. They have stipulated that Ms. Smith’s websites promise to contain
“images, words, symbols, and other modes of expression.” They have stipulated that
every website will be her “original, customized” creation. And they have stipulated that
Ms. Smith will create these websites to communicate ideas—namely, to “celebrate and
promote the couple’s wedding and unique love story” and to “celebrat[e] and
promot[e]” what Ms. Smith understands to be a true marriage....

We further agree with the Tenth Circuit that the wedding websites Ms. Smith seeks
to create involve her speech. Again, the parties’ stipulations lead the way to that
conclusion. As the parties have described it, Ms. Smith intends to “ve[t]” each
prospective project to determine whether it is one she is willing to endorse. She will
consult with clients to discuss “their unique stories as source material.” And she will
produce a final story for each couple using her own words and her own “original
artwork.” Of course, Ms. Smith’s speech may combine with the couple’s in the final
product. But for purposes of the First Amendment that changes nothing. An individual
“does not forfeit constitutional protection simply by combining multifarious voices” in
a single communication. Hurley.

As surely as Ms. Smith seeks to engage in protected First Amendment speech,
Colorado seeks to compel speech Ms. Smith does not wish to provide. As the Tenth
Circuit observed, if Ms. Smith offers wedding websites celebrating marriages she
endorses, the State intends to “forc[e her] to create custom websites” celebrating other
marriages she does not....

Colorado seeks to put Ms. Smith to a ... choice: If she wishes to speak, she must
either speak as the State demands or face sanctions for expressing her own beliefs,
sanctions that may include compulsory participation in “remedial ... training,” filing
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periodic compliance reports as officials deem necessary, and paying monetary fines.
Under our precedents, that “is enough,” more than enough, to represent an
impermissible abridgment of the First Amendment’s right to speak freely. Hurley.

Consider what a contrary approach would mean. Under Colorado’s logic, the
government may compel anyone who speaks for pay on a given topic to accept all
commissions on that same topic—no matter the underlying message—if the topic
somehow implicates a customer’s statutorily protected trait. Taken seriously, that
principle would allow the government to force all manner of artists, speechwriters, and
others whose services involve speech to speak what they do not believe on pain of
penalty. The government could require “an unwilling Muslim movie director to make
a film with a Zionist message,” or “an atheist muralist to accept a commission
celebrating Evangelical zeal,” so long as they would make films or murals for other
members of the public with different messages. Equally, the government could force a
male website designer married to another man to design websites for an organization
that advocates against same-sex marriage. Countless other creative professionals, too,
could be forced to choose between remaining silent, producing speech that violates
their beliefs, or speaking their minds and incurring sanctions for doing so. As our
precedents recognize, the First Amendment tolerates none of that.

In saying this much, we do not question the vital role public accommodations laws
play in realizing the civil rights of all Americans. This Court has recognized that
governments in this country have a “compelling interest” in eliminating discrimination
in places of public accommodation. Roberts v. United States Jaycees. This Court has
recognized, too, that public accommodations laws “vindicate the deprivation of
personal dignity that surely accompanies denials of equal access to public
establishments.” Heart of Atlanta Motel, Inc. v. United States (1964)....

At the same time, this Court has also recognized that no public accommodations
law is immune from the demands of the Constitution. In particular, this Court has
held, public accommodations statutes can sweep too broadly when deployed to compel
speech. In Hurley, the Court commented favorably on Massachusetts’ public
accommodations law, but made plain it could not be “applied to expressive activity” to
compel speech. In Dale, the Court observed that New Jersey’s public accommodations
law had many lawful applications but held that it could “not justify such a severe
intrusion on the Boy Scouts’ rights to freedom of expressive association.” ...

Nor is it any answer, as the Tenth Circuit seemed to suppose, that Ms. Smith’s
services are “unique.” In some sense, of course, her voice is unique; so is everyone’s.
But that hardly means a State may coopt an individual’s voice for its own purposes....
Were the rule otherwise, the better the artist, the finer the writer, the more unique his
talent, the more easily his voice could be conscripted to disseminate the government’s
preferred messages. That would not respect the First Amendment; more nearly, it
would spell its demise.

v

Before us, Colorado appears to distance itself from the Tenth Circuit’s reasoning.
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Now, the State seems to acknowledge that the First Amendment does forbid it from
coercing Ms. Smith to create websites endorsing same-sex marriage or expressing any
other message with which she disagrees. Instead, Colorado devotes most of its efforts
to advancing an alternative theory for affirmance.

The State’s alternative theory runs this way. To comply with Colorado law, the
State says, all Ms. Smith must do is repurpose websites she will create to celebrate
marriages she does endorse for marriages she does not. She sells a product to some,
the State reasons, so she must sell the same product to all. At bottom, Colorado’s
theory rests on a belief that the Tenth Circuit erred at the outset when it said this case
implicates pure speech. Instead, Colorado says, this case involves only the sale of an
ordinary commercial product and any burden on Ms. Smith’s speech is purely
“incidental.” On the State’s telling, then, speech more or less vanishes from the
picture—and, with it, any need for First Amendment scrutiny. In places, the dissent
seems to advance the same line of argument.

This alternative theory, however, is difficult to square with the parties’
stipulations. As we have seen, the State has stipulated that Ms. Smith does not seek to
sell an ordinary commercial good but intends to create “customized and tailored”
speech for each couple. The State has stipulated that “[e]ach website 303 Creative
designs and creates is an original, customized creation for each client.” The State has
stipulated, too, that Ms. Smith’s wedding websites “will be expressive in nature, using
text, graphics, and in some cases videos to celebrate and promote the couple’s wedding
and unique love story.” As the case comes to us, then, Colorado seeks to compel just
the sort of speech that it tacitly concedes lies beyond the reach of its powers.

Of course, as the State emphasizes, Ms. Smith offers her speech for pay.... But ...
[d]oes anyone think a speechwriter loses his First Amendment right to choose for
whom he works if he accepts money in return? Or that a visual artist who accepts
commissions from the public does the same? Many of the world’s great works of
literature and art were created with an expectation of compensation. Nor, this Court
has held, do speakers shed their First Amendment protections by employing the
corporate form to disseminate their speech. This fact underlies our cases involving
everything from movie producers to book publishers to newspapers.

Colorado next urges us to focus on the reason Ms. Smith refuses to offer the speech
it seeks to compel. She refuses, the State insists, because she objects to the “protected
characteristics” of certain customers..... But once more, the parties’ stipulations speak
differently. The parties agree that Ms. Smith “will gladly create custom graphics and
websites for gay, lesbian, or bisexual clients or for organizations run by gay, lesbian,
or bisexual persons so long as the custom graphics and websites” do not violate her
beliefs. ... Ms. Smith stresses, too, that she has not and will not create expressions that
defy any of her beliefs for any customer, whether that involves encouraging violence,
demeaning another person, or promoting views inconsistent with her religious
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commitments.3

... Failing all else, Colorado suggests that this Court’s decision in Rumsfeld v.
Forum for Academic and Institutional Rights, Inc. (2006) (“FAIR”) supports
affirmance. In FAIR, a group of schools challenged a law requiring them, as a condition
of accepting federal funds, to permit military recruiters space on campus on equal
terms with other potential employers. The only expressive activity required of the law
schools, the Court found, involved the posting of logistical notices along these lines: “
‘The U. S. Army recruiter will meet interested students in Room 123 at 11 a.m.”” And,
the Court reasoned, compelled speech of this sort was “incidental” and a “far cry” from
the speech at issue in our “leading First Amendment precedents [that] have
established the principle that freedom of speech prohibits the government from telling
people what they must say.”

Itis a far cry from this case too. To be sure, our cases have held that the government
may sometimes “requir[e] the dissemination of purely factual and uncontroversial
information,” particularly in the context of “commercial advertising.” But this case
involves nothing like that. Here, Colorado does not seek to impose an incidental
burden on speech. It seeks to force an individual to “utter what is not in [her] mind”
about a question of political and religious significance. And that, FAIR reaffirmed, is
something the First Amendment does not tolerate....

\Y%

It is difficult to read the dissent and conclude we are looking at the same case.
Much of it focuses on the evolution of public accommodations laws and the strides gay
Americans have made towards securing equal justice under law. And, no doubt, there
is much to applaud here. But none of this answers the question we face today: Can a
State force someone who provides her own expressive services to abandon her
conscience and speak its preferred message instead? ...

Nor does the dissent’s reimagination end there. It claims that, “for the first time in
its history,” the Court “grants a business open to the public” a “right to refuse to serve
members of a protected class.” Never mind that we do no such thing and Colorado
itselfhas stipulated Ms. Smith will (as CADA requires) “work with all people regardless
of ... sexual orientation.” ...

Instead of addressing the parties’ stipulations about the case actually before us, the
dissent spends much of its time adrift on a sea of hypotheticals about photographers,
stationers, and others, asking if they too provide expressive services covered by the
First Amendment. But those cases are not this case. Doubtless, determining what

3 The dissent labels the distinction between status and message “amusing” and
“embarrassing.” But in doing so, the dissent ignores a fundamental feature of the Free Speech
Clause. While it does not protect status-based discrimination unrelated to expression,
generally it does protect a speaker’s right to control her own message—even when we may
disapprove of the speaker’s motive or the message itself....
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qualifies as expressive activity protected by the First Amendment can sometimes raise
difficult questions. But this case presents no complication of that kind. The parties
have stipulated that Ms. Smith seeks to engage in expressive activity. And the Tenth
Circuit has recognized her services involve “pure speech.” Nothing the dissent says can
alter this—nor can it displace the First Amendment protections that follow....

Justice Sotomayor, with whom Justice Kagan and Justice Jackson join,
dissenting.

... Today, the Court, for the first time in its history, grants a business open to the
public a constitutional right to refuse to serve members of a protected class.... The
Court also holds that the company has a right to post a notice that says, “no [wedding
websites] will be sold if they will be used for gay marriages.”

“What a difference five years makes.” Carson v. Makin (2022) (Sotomayor, J.,
dissenting). And not just at the Court. Around the country, there has been a backlash
to the movement for liberty and equality for gender and sexual minorities. New forms
of inclusion have been met with reactionary exclusion. This is heartbreaking. Sadly, it
is also familiar. When the civil rights and women’s rights movements sought equality
in public life, some public establishments refused. Some even claimed, based on
sincere religious beliefs, constitutional rights to discriminate. The brave Justices who
once sat on this Court decisively rejected those claims.

Now the Court faces a similar test. A business open to the public seeks to deny gay
and lesbian customers the full and equal enjoyment of its services based on the owner’s
religious belief that same-sex marriages are “false.” The business argues, and a
majority of the Court agrees, that because the business offers services that are
customized and expressive, the Free Speech Clause of the First Amendment shields
the business from a generally applicable law that prohibits discrimination in the sale
of publicly available goods and services. That is wrong. Profoundly wrong. As I will
explain, the law in question targets conduct, not speech, for regulation, and the act of
discrimination has never constituted protected expression under the First
Amendment. Our Constitution contains no right to refuse service to a disfavored
group. I dissent.

I
A

A “public accommodations law” is a law that guarantees to every person the full
and equal enjoyment of places of public accommodation without unjust
discrimination. The American people, through their elected representatives, have
enacted such laws at all levels of government: The federal Civil Rights Act of 1964 and
the Americans with Disabilities Act of 1990 prohibit discrimination by places of public
accommodation on the basis of race, color, religion, national origin, or disability. All
but five States have analogous laws that prohibit discrimination on the basis of these
and other traits, such as age, sex, sexual orientation, and gender identity. And
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numerous local laws offer similar protections.

The people of Colorado have adopted the Colorado Anti-Discrimination Act
(CADA), which provides:

It is a discriminatory practice and unlawful for a person, directly or
indirectly, to refuse, withhold from, or deny to an individual or a
group, because of disability, race, creed, color, sex, sexual orientation,
gender identity, gender expression, marital status, national origin, or
ancestry, the full and equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of a place of public
accommodation.

This provision, known as the Act’s “Accommodation Clause,” applies to any business
engaged in sales “to the public.” The Accommodation Clause does not apply to any
“church, synagogue, mosque, or other place that is principally used for religious
purposes.” ...

A public accommodations law has two core purposes. First, the law ensures equal
access to publicly available goods and services.” .... Second, a public accommodations
law ensures equal dignity in the common market. Indeed, that is the law’s

“fundamental object”: “to vindicate ‘the deprivation of personal dignity that surely
accompanies denials of equal access to public establishments.”

This purpose does not depend on whether goods or services are otherwise
available. “Discrimination is not simply dollars and cents, hamburgers and movies; it
is the humiliation, frustration, and embarrassment that a person must surely feel when
he is told that he is unacceptable as a member of the public because of his [social
identity]. It is equally the inability to explain to a child that regardless of education,
civility, courtesy, and morality he will be denied the right to enjoy equal treatment.” ”
Heart of Atlanta Motel (Goldberg, J., concurring). When a young Jewish girl and her
parents come across a business with a sign out front that says, “ ‘No dogs or Jews
allowed,”s the fact that another business might serve her family does not redress that
“stigmatizing injury.” Or, put another way, “the hardship Jackie Robinson suffered
when on the road” with his baseball team “was not an inability to find some hotel that
would have him; it was the indignity of not being allowed to stay in the same hotel as
his white teammates.” ...

Yet for as long as public accommodations laws have been around, businesses have
sought exemptions from them. The civil rights and women’s liberation eras are
prominent examples of this. Backlashes to race and sex equality gave rise to legal
claims of rights to discriminate, including claims based on First Amendment freedoms
of expression and association. This Court was unwavering in its rejection of those
claims, as invidious discrimination “has never been accorded affirmative
constitutional protections.” In particular, the refusal to deal with or to serve a class of
people is not an expressive interest protected by the First Amendment.

Opponents of the Civil Rights Act of 1964 objected that the law would force
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business owners to defy their beliefs. They argued that the Act would deny them “any
freedom to speak or to act on the basis of their religious convictions or their deep-
rooted preferences for associating or not associating with certain classifications of
people.” Congress rejected those arguments. Title II of the Act, in particular, did not
invade “rights of privacy [or] of free association,” Congress concluded, because the
establishments covered by the law were “those regularly held open to the public in
general.”

Having failed to persuade Congress, opponents of Title IT turned to the federal
courts. In Heart of Atlanta Motel, one of several arguments made by the plaintiff motel
owner was that Title II violated his Fifth Amendment due process rights by “tak[ing]
away the personal liberty of an individual to run his business as he sees fit with respect
to the selection and service of his customers.” This Court disagreed, based on “a long
line of cases” holding that “prohibition of racial discrimination in public
accommodations” did not “interfer[e] with personal liberty.”

In Katzenbach v. McClung (1964), the owner of Ollie’s Barbecue (Ollie McClung)
likewise argued that Title II’s application to his business violated the “personal rights
of persons in their personal convictions” to deny services to Black people. Note that
McClung did not refuse to transact with Black people. Oh, no. He was willing to offer
them take-out service at a separate counter. Only integrated table service, you see,
violated McClung’s core beliefs. So he claimed a constitutional right to offer Black
people a limited menu of his services. This Court rejected that claim, citing its decision
in Heart of Atlanta Motel....

II

... Time and again, businesses and other commercial entities have claimed
constitutional rights to discriminate. And time and again, this Court has courageously
stood up to those claims—until today. Today, the Court shrinks. A business claims that
it would like to sell wedding websites to the general public, yet deny those same
websites to gay and lesbian couples. Under state law, the business is free to include, or
not to include, any lawful message it wants in its wedding websites. The only thing the
business may not do is deny whatever websites it offers on the basis of sexual
orientation. This Court, however, grants the business a broad exemption from state
law and allows the business to post a notice that says: Wedding websites will be refused
to gays and lesbians. The Court’s decision, which conflates denial of service and
protected expression, is a grave error....

The First Amendment does not entitle petitioners to a special exemption from a
state law that simply requires them to serve all members of the public on equal terms.
Such a law does not directly regulate petitioners’ speech at all, and petitioners may not
escape the law by claiming an expressive interest in discrimination. The First
Amendment likewise does not exempt petitioners from the law’s prohibition on
posting a notice that they will deny goods or services based on sexual orientation....

The Court reaches the wrong answer in this case because it asks the wrong
questions. The question is not whether the company’s products include “elements of
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speech.” (They do.) The question is not even whether CADA would require the
company to create and sell speech, notwithstanding the owner’s sincere objection to
doing so, if the company chooses to offer “such speech” to the public. (It would.) These
questions do not resolve the First Amendment inquiry any more than they did in FAIR.
Instead, the proper focus is on the character of state action and its relationship to
expression. Because Colorado seeks to apply CADA only to the refusal to provide same-
sex couples the full and equal enjoyment of the company’s publicly available services,
so that the company’s speech “is only ‘compelled’ if, and to the extent,” the company
chooses to offer “such speech” to the public, any burden on speech is “plainly
incidental” to a content-neutral regulation of conduct.

The majority attempts to distinguish this clear holding of FAIR by suggesting that
the compelled speech in FAIR was “incidental” because it was “logistical” (e.g., “The
U. S. Army recruiter will meet interested students in Room 123 at 11 a.m.”). This
attempt fails twice over. First, the law schools in FAIR alleged that the Solomon
Amendment required them to create and disseminate speech propagating the
military’s message, which they deeply objected to, and to include military speakers in
on- and off-campus forums (if the schools provided equally favorable services to other
recruiters). The majority simply skips over the Court’s key reasoning for why any
speech compulsion was nevertheless “incidental” to the Amendment’s regulation of
conduct: It would occur only “if, and to the extent,” the regulated entity provided “such
speech” to others....

Second, the majority completely ignores the categorical nature of the exemption
claimed by petitioners. Petitioners maintain, as they have throughout this litigation,
that they will refuse to create any wedding website for a same-sex couple. Even an
announcement of the time and place of a wedding (similar to the majority’s example
from FAIR) abridges petitioners’ freedom of speech, they claim, because “the
announcement of the wedding itself is a concept that [Smith] believes to be false.”
Indeed, petitioners here concede that if a same-sex couple came across an opposite-
sex wedding website created by the company and requested an identical website, with
only the names and date of the wedding changed, petitioners would refuse.”* That is
status-based discrimination, plain and simple.

Oblivious to this fact, the majority insists that petitioners discriminate based on
message, not status. The company, says the majority, will not sell same-sex wedding
websites to anyone. It will sell only opposite-sex wedding websites; that is its service.

1 Because petitioners have never sold a wedding website to anyone, the record contains only a
mockup website. The mockup confirms what you would expect: The website provides details of
the event, a form to RSVP, a gift registry, etc. The customization of these elements pursuant to
a content-neutral regulation of conduct does not unconstitutionally intrude upon any protected
expression of the website designer. Yet Smith claims a First Amendment right to refuse to
provide any wedding website for a same-sex couple. Her claim therefore rests on the idea that
her act of service is itself a form of protected expression. In granting Smith’s claim, the majority
collapses the distinction between status-based and message-based refusals of service. The
history shows just how profoundly wrong that is.
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Petitioners, however, “cannot define their service as ‘opposite-sex wedding [websites]’
any more than a hotel can recast its services as ‘whites-only lodgings.” ” To allow a
business open to the public to define the expressive quality of its goods or services to
exclude a protected group would nullify public accommodations laws. It would mean
that a large retail store could sell “passport photos for white people.”

The majority protests that Smith will gladly sell her goods and services to anyone,
including same-sex couples. She just will not sell websites for same-sex weddings.
Apparently, a gay or lesbian couple might buy a wedding website for their straight
friends. This logic would be amusing if it were not so embarrassing.2 I suppose the
Heart of Atlanta Motel could have argued that Black people may still rent rooms for
their white friends. Smith answers that she will sell other websites for gay or lesbian
clients. But then she, like Ollie McClung, who would serve Black people take-out but
not table service, discriminates against LGBT people by offering them a limited menu.
This is plain to see, for all who do not look the other way....

Questions:

1. Is the dissent’s reliance on racial discrimination cases such as Heart of
Atlanta persuasive?

2. Isthe dissent’s distinction between conduct and speech persuasive?

3. Suppose you were arguing the case for Smith. One of the justices asks you,
“Well, if your client would be unwilling to use one of her prior websites for
a same-sex couple, changing only details such as the names and dates, why
are her rights of expression at stake?” What would your answer be? Would
it be persuasive?
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Employment Division, Dept. of Human Resources of Oregon v. Smith
Supreme Court of the United States, 1990.
494 U.S. 872.

Justice Scalia delivered the opinion of the Court.

This case requires us to decide whether the Free Exercise Clause of the First
Amendment permits the State of Oregon to include religiously inspired peyote use within
the reach of its general criminal prohibition on use of that drug, and thus permits the State
to deny unemployment benefits to persons dismissed from their jobs because of such
religiously inspired use.

I

Oregon law prohibits the knowing or intentional possession of a “controlled
substance” unless the substance has been prescribed by a medical practitioner. The law
defines “controlled substance” as a drug classified in Schedules I through V of the Federal
Controlled Substances Act, as modified by the State Board of Pharmacy....As compiled by
the State Board of Pharmacy under its statutory authority, Schedule I contains the
[hallucinogenic] drug peyote ....

Respondents Alfred Smith and Galen Black (hereinafter respondents) were fired from
their jobs with a private drug rehabilitation organization because they ingested peyote for
sacramental purposes at a ceremony of the Native American Church, of which both are
members. When respondents applied to petitioner Employment Division (hereinafter
petitioner) for unemployment compensation, they were determined to be ineligible for
benefits because they had been discharged for work-related “misconduct.” The Oregon
Court of Appeals reversed that determination, holding that the denial of benefits violated
respondents’ free exercise rights under the First Amendment....

[T]he Oregon Supreme Court held that respondents’ religiously inspired use of peyote
fell within the prohibition of the Oregon statute, which “makes no exception for the
sacramental use” of the drug. It then considered whether that prohibition was valid under
the Free Exercise Clause, and concluded that it was not. The court therefore [ruled] that
the State could not deny unemployment benefits to respondents for having engaged in that
practice. We ... granted certiorari.

II

A

The Free Exercise Clause of the First Amendment, which has been made applicable to
the States by incorporation into the Fourteenth Amendment, provides that “Congress shall
make no law respecting an establishment of religion, or prohibiting the free exercise
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thereof.... ” U.S. Const., Amdt. 1 (emphasis added.) The free exercise of religion means,
first and foremost, the right to believe and profess whatever religious doctrine one desires.
Thus, the First Amendment obviously excludes all “governmental regulation of religious
beliefs as such.” The government may not compel affirmation of religious belief, punish
the expression of religious doctrines it believes to be false, impose special disabilities on
the basis of religious views or religious status, or lend its power to one or the other side in
controversies over religious authority or dogma.

But the “exercise of religion” often involves not only belief and profession but the
performance of (or abstention from) physical acts: assembling with others for a worship
service, participating in sacramental use of bread and wine, proselytizing, abstaining from
certain foods or certain modes of transportation. It would be true, we think (though no
case of ours has involved the point), that a State would be “prohibiting the free exercise
[of religion]” if it sought to ban such acts or abstentions only when they are engaged in for
religious reasons, or only because of the religious belief that they display. It would
doubtless be unconstitutional, for example, to ban the casting of “statues that are to be
used for worship purposes,” or to prohibit bowing down before a golden calf.

Respondents in the present case, however, seek to carry the meaning of “prohibiting
the free exercise [of religion]” one large step further. They contend that their religious
motivation for using peyote places them beyond the reach of a criminal law that is not
specifically directed at their religious practice, and that is concededly constitutional as
applied to those who use the drug for other reasons. They assert, in other words, that
“prohibiting the free exercise [of religion]” includes requiring any individual to observe a
generally applicable law that requires (or forbids) the performance of an act that his
religious belief forbids (or requires).

As a textual matter, we do not think the words must be given that meaning. It is no
more necessary to regard the collection of a general tax, for example, as “prohibiting the
free exercise [of religion]” by those citizens who believe support of organized government
to be sinful, than it is to regard the same tax as “abridging the freedom ... of the press” of
those publishing companies that must pay the tax as a condition of staying in business. It
is a permissible reading of the text, in the one case as in the other, to say that if prohibiting
the exercise of religion (or burdening the activity of printing) is not the object of the tax
but merely the incidental effect of a generally applicable and otherwise valid provision, the
First Amendment has not been offended. Compare Citizen Publishing Co. v. United States
(1969) (upholding application of antitrust laws to press) with Grosjean v. American Press
Co. (1936) (striking down license tax applied only to newspapers with weekly circulation
above a specified level).

Our decisions reveal that the latter reading is the correct one. We have never held that
an individual’s religious beliefs excuse him from compliance with an otherwise valid law
prohibiting conduct that the State is free to regulate. On the contrary, the record of more
than a century of our free exercise jurisprudence contradicts that proposition. As
described succinctly by Justice Frankfurter in Minersville School Dist. Bd. of Ed. v.
Gobitis, (1940): “Conscientious scruples have not, in the course of the long struggle for
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religious toleration, relieved the individual from obedience to a general law not aimed at
the promotion or restriction of religious beliefs. The mere possession of religious
convictions which contradict the relevant concerns of a political society does not relieve
the citizen from the discharge of political responsibilities.” ...

The only decisions in which we have held that the First Amendment bars application
of a neutral, generally applicable law to religiously motivated action have involved not the
Free Exercise Clause alone, but the Free Exercise Clause in conjunction with other
constitutional protections, such as freedom of speech and of the press, see Cantwell v.
Connecticut (invalidating a licensing system for religious and charitable solicitations
under which the administrator had discretion to deny a license to any cause he deemed
nonreligious), or the right of parents ... to direct the education of their children, see
Wisconsin v. Yoder (1972) (invalidating compulsory school-attendance laws as applied to
Amish parents who refused on religious grounds to send their children to school). Some
of our cases prohibiting compelled expression, decided exclusively upon free speech
grounds, have also involved freedom of religion, cf. Wooley v. Maynard (1977)
(invalidating compelled display of a license plate slogan that offended individual religious
beliefs); West Virginia Bd. of Education v. Barnette (1943) (invalidating compulsory flag
salute statute challenged by religious objectors)....

The present case does not present such a hybrid situation, but a free exercise claim
unconnected with any communicative activity or parental right. Respondents urge us to
hold, quite simply, that when otherwise prohibitable conduct is accompanied by religious
convictions, not only the convictions but the conduct itself must be free from
governmental regulation. We have never held that, and decline to do so now. There being
no contention that Oregon’s drug law represents an attempt to regulate religious beliefs,
the communication of religious beliefs, or the raising of one’s children in those beliefs, the
[standard] rule ... plainly controls. “Our cases do not at their farthest reach support the
proposition that a stance of conscientious opposition relieves an objector from any
colliding duty fixed by a democratic government.”

B

Respondents argue that even though exemption from generally applicable criminal
laws need not automatically be extended to religiously motivated actors, at least the claim
for a religious exemption must be evaluated under the balancing test set forth in Sherbert
v. Verner (1963). Under the Sherbert test, governmental actions that substantially burden
a religious practice must be justified by a compelling governmental interest. Applying that
test we have, on three occasions, invalidated state unemployment compensation rules that
conditioned the availability of benefits upon an applicant’s willingness to work under
conditions forbidden by his religion. We have never invalidated any governmental action
on the basis of the Sherbert test except the denial of unemployment compensation.
Although we have sometimes purported to apply the Sherbert test in contexts other than
that, we have always found the test satisfied. In recent years we have abstained from
applying the Sherbert test (outside the unemployment compensation field) at all....

In Lyng v. Northwest Indian Cemetery Protective Assn. (1988), we declined to apply
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Sherbert analysis to the Government’s logging and road construction activities on lands
used for religious purposes by several Native American Tribes, even though it was
undisputed that the activities “could have devastating effects on traditional Indian
religious practices.” In Goldman v. Weinberger (1986), we rejected application of the
Sherbert test to military dress regulations that forbade the wearing of yarmulkes. In
O’Lone v. Estate of Shabazz (1987), we sustained, without mentioning the Sherbert test, a
prison’s refusal to excuse inmates from work requirements to attend worship services.

Even if we were inclined to breathe into Sherbert some life beyond the unemployment
compensation field, we would not apply it to require exemptions from a generally
applicable criminal law. The Sherbert test, it must be recalled, was developed in a context
that lent itself to individualized governmental assessment of the reasons for the relevant
conduct.... “The statutory conditions provided that a person was not eligible for
unemployment compensation benefits if, ‘without good cause,” he had quit work or refused
available work. The ‘good cause’ standard created a mechanism for individualized
exemptions.” [O]ur decisions in the unemployment cases stand for the proposition that
where the State has in place a system of individual exemptions, it may not refuse to extend
that system to cases of “religious hardship” without compelling reason.

Whether or not the decisions are that limited, they at least have nothing to do with an
across-the-board criminal prohibition on a particular form of conduct. Although, as noted
earlier, we have sometimes used the Sherbert test to analyze free exercise challenges to
such laws, we have never applied the test to invalidate one. We conclude today that the
sounder approach, and the approach in accord with the vast majority of our precedents, is
to hold the test inapplicable to such challenges. The government’s ability to enforce
generally applicable prohibitions of socially harmful conduct, like its ability to carry out
other aspects of public policy, “cannot depend on measuring the effects of a governmental
action on a religious objector’s spiritual development.” Lyng. To make an individual’s
obligation to obey such a law contingent upon the law’s coincidence with his religious
beliefs, except where the State’s interest is “compelling”—permitting him, by virtue of his
beliefs, “to become a law unto himself,” Reynolds v. United States—contradicts both
constitutional tradition and common sense....

Nor is it possible to limit the impact of respondents’ proposal by requiring a
“compelling state interest” only when the conduct prohibited is “central” to the
individual’s religion. It is no more appropriate for judges to determine the “centrality” of
religious beliefs before applying a “compelling interest” test in the free exercise field, than
it would be for them to determine the “importance” of ideas before applying the
“compelling interest” test in the free speech field.... Judging the centrality of different
religious practices is akin to the unacceptable “business of evaluating the relative merits
of differing religious claims.” As we reaffirmed only last Term, “[i]t is not within the
judicial ken to question the centrality of particular beliefs or practices to a faith, or the
validity of particular litigants’ interpretations of those creeds.” Repeatedly and in many
different contexts, we have warned that courts must not presume to determine the place
of a particular belief in a religion or the plausibility of a religious claim....
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If the “compelling interest” test is to be applied at all ... it must be applied across the
board, to all actions thought to be religiously commanded. Moreover, if “compelling
interest” really means what it says (and watering it down here would subvert its rigor in
the other fields where it is applied), many laws will not meet the test.... Precisely because
“we are a cosmopolitan nation made up of people of almost every conceivable religious
preference,” and precisely because we value and protect that religious divergence, we
cannot afford the luxury of deeming presumptively invalid, as applied to the religious
objector, every regulation of conduct that does not protect an interest of the highest order.
The rule respondents favor would open the prospect of constitutionally required religious
exemptions from civic obligations of almost every conceivable kind—ranging from
compulsory military service, to the payment of taxes, to health and safety regulation such
as manslaughter and child neglect laws, compulsory vaccination laws, drug laws, and
traffic laws; to social welfare legislation such as minimum wage laws, child labor laws,
animal cruelty laws, environmental protection laws, and laws providing for equality of
opportunity for the races. [For each of these examples, the majority cites appellate or
Supreme Court cases in which that kind of law had been subject to free exercise
challenge.] The First Amendment’s protection of religious liberty does not require this.

.... It may fairly be said that leaving accommodation to the political process will place
at a relative disadvantage those religious practices that are not widely engaged in; but that
unavoidable consequence of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges weigh the social importance
of all laws against the centrality of all religious beliefs.

* ¥ %

Because respondents’ ingestion of peyote was prohibited under Oregon law, and
because that prohibition is constitutional, Oregon may, consistent with the Free Exercise
Clause, deny respondents unemployment compensation when their dismissal results from
use of the drug. The decision of the Oregon Supreme Court is accordingly reversed.

It is so ordered.

Justice O’Connor, concurring in the judgment.

Although I agree with the result the Court reaches in this case, I cannot join its opinion.
In my view, today’s holding dramatically departs from well-settled First Amendment
jurisprudence, appears unnecessary to resolve the question presented, and is incompatible
with our Nation’s fundamental commitment to individual religious liberty....

II

The Court today extracts from our long history of free exercise precedents the single
categorical rule that “if prohibiting
the exercise of religion ... is ... merely WORTH NOTING
the incidental effect of a generally | Justices Brennan, Marshall, and Blackmun
applicable and otherwise valid | joined this part of the opinion.
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provision, the First Amendment has not been offended.” Indeed, the Court holds that
where the law is a generally applicable criminal prohibition, our usual free exercise
jurisprudence does not even apply. To reach this sweeping result, however, the Court must
not only give a strained reading of the First Amendment but must also disregard our
consistent application of free exercise doctrine to cases involving generally applicable
regulations that burden religious conduct.

A

... As the Court recognizes, ... the “free exercise” of religion often, if not invariably,
requires the performance of (or abstention from) certain acts. “[B]elief and action cannot
be neatly confined in logic-tight compartments.” Wisconsin v. Yoder (1972). Because the
First Amendment does not distinguish between religious belief and religious conduct,
conduct motivated by sincere religious belief, like the belief itself, must be at least
presumptively protected by the Free Exercise Clause.

The Court today, however, interprets the Clause to permit the government to prohibit,
without justification, conduct mandated by an individual’s religious beliefs, so long as that
prohibition is generally applicable. But a law that prohibits certain conduct—conduct that
happens to be an act of worship for someone—manifestly does prohibit that person’s free
exercise of his religion.... It is difficult to deny that a law that prohibits religiously
motivated conduct, even if the law is generally applicable, does not at least implicate First
Amendment concerns.

The Court responds that generally applicable laws are “one large step” removed from
laws aimed at specific religious practices. The First Amendment, however, does not
distinguish between laws that are generally applicable and laws that target particular
religious practices. Indeed, few States would be so naive as to enact a law directly
prohibiting or burdening a religious practice as such....

To say that a person’s right to free exercise has been burdened, of course, does not
mean that he has an absolute right to engage in the conduct.... [W]e have respected both
the First Amendment’s express textual mandate and the governmental interest in
regulation of conduct by requiring the government to justify any substantial burden on
religiously motivated conduct by a compelling state interest and by means narrowly
tailored to achieve that interest.... “Only an especially important governmental interest
pursued by narrowly tailored means can justify exacting a sacrifice of First Amendment
freedoms as the price for an equal share of the rights, benefits, and privileges enjoyed by
other citizens.” ...

The Court endeavors to escape from our decisions in Cantwell and Yoder by labeling
them “hybrid” decisions, but there is no denying that both cases expressly relied on the
Free Exercise Clause, and that we have consistently regarded those cases as part of the
mainstream of our free exercise jurisprudence. Moreover, in each of the other cases cited
by the Court to support its categorical rule, we rejected the particular constitutional claims
before us only after carefully weighing the competing interests. See Prince v.
Massachusetts (1944) (state interest in regulating children’s activities justifies denial of
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religious exemption from child labor laws); Braunfeld v. Brown (1961) (plurality opinion)
(state interest in uniform day of rest justifies denial of religious exemption from Sunday
closing law); Gillette (state interest in military affairs justifies denial of religious
exemption from conscription laws); Lee (state interest in comprehensive Social Security
system justifies denial of religious exemption from mandatory participation requirement).
That we rejected the free exercise claims in those cases hardly calls into question the
applicability of First Amendment doctrine in the first place. Indeed, it is surely unusual to
judge the vitality of a constitutional doctrine by looking to the win-loss record of the
plaintiffs who happen to come before us....

The Court today gives no convincing reason to depart from settled First Amendment
jurisprudence. There is nothing talismanic about neutral laws of general applicability or
general criminal prohibitions, for laws neutral toward religion can coerce a person to
violate his religious conscience or intrude upon his religious duties just as effectively as
laws aimed at religion....

The Court’s parade of horribles not only fails as a reason for discarding the compelling
interest test, it instead demonstrates just the opposite: that courts have been quite capable
of applying our free exercise jurisprudence to strike sensible balances between religious
liberty and competing state interests.

Finally, the Court today suggests that the disfavoring of minority religions is an
“unavoidable consequence” under our system of government and that accommodation of
such religions must be left to the political process. In my view, however, the First
Amendment was enacted precisely to protect the rights of those whose religious practices
are not shared by the majority and may be viewed with hostility. The history of our free
exercise doctrine amply demonstrates the harsh impact majoritarian rule has had on
unpopular or emerging religious groups such as the Jehovah’s Witnesses and the Amish....

I11

The Court’s holding today not only misreads settled First Amendment precedent; it
appears to be unnecessary to this case. I would reach the same result applying our
established free exercise jurisprudence...

There is no dispute that Oregon’s criminal prohibition of peyote places a severe burden
on the ability of respondents to freely exercise their religion. Peyote is a sacrament of the
Native American Church and is regarded as vital to respondents’ ability to practice their
religion. [T]he Oregon Supreme Court concluded that “the Native American Church is a
recognized religion, that peyote is a sacrament of that church, and that respondent’s
beliefs were sincerely held.” ...

There is also no dispute that Oregon has a significant interest in enforcing laws that
control the possession and use of controlled substances by its citizens.... Indeed, under
federal law..., peyote is specifically regulated as a Schedule I controlled substance, which
means that Congress has found that it has a high potential for abuse, that there is no
currently accepted medical use, and that there is a lack of accepted safety for use of the
drug under medical supervision. In light of our recent decisions holding that the
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governmental interests in the collection of income tax, a comprehensive Social Security
system, and military conscription are compelling, respondents do not seriously dispute
that Oregon has a compelling interest in prohibiting the possession of peyote by its
citizens.

Thus, the critical question in this case is whether ... “[the government is] pursuing
[this] especially important interest by narrowly tailored means” Although the question is
close, I would conclude that uniform application of Oregon’s criminal prohibition is
“essential to accomplish” its overriding interest in preventing the physical harm caused by
the use of a Schedule I controlled substance. Oregon’s criminal prohibition represents that
State’s judgment that the possession and use of controlled substances, even by only one
person, is inherently harmful and dangerous. Because the health effects caused by the use
of controlled substances exist regardless of the motivation of the user, the use of such
substances, even for religious purposes, violates the very purpose of the laws that prohibit
them. Moreover, in view of the societal interest in preventing trafficking in controlled
substances, uniform application of the criminal prohibition at issue is essential to the
effectiveness of Oregon’s stated interest in preventing any possession of peyote. Cf.
Jacobson v. Massachusetts (1905) (denying exemption from small pox vaccination
requirement).

For these reasons, I believe that granting a selective exemption in this case would
seriously impair Oregon’s compelling interest in prohibiting possession of peyote by its
citizens. Under such circumstances, the Free Exercise Clause does not require the State to
accommodate respondents’ religiously motivated conduct....

Justice Blackmun, with whom Justices Brennan and Marshall join,
dissenting.

[The] distorted view of our precedents [in the majority opinion] leads the majority to
conclude that strict scrutiny of a state law burdening the free exercise of religion is a
“luxury” that a well-ordered society cannot afford, and that the repression of minority
religions is an “unavoidable consequence of democratic government.” I do not believe the
Founders thought their dearly bought freedom from religious persecution a “luxury,” but
an essential element of liberty—and they could not have thought religious intolerance
“unavoidable,” for they drafted the Religion Clauses precisely in order to avoid that
intolerance....

For these reasons, I agree with Justice O’Connor[that] “the critical question in this
case is whether exempting respondents from the State’s general criminal prohibition ‘will
unduly interfere with fulfillment of the governmental interest.” I do disagree, however,
with her specific answer to that question.

I

[I]t is important to articulate in precise terms the state interest involved. It is not the
State’s broad interest in fighting the critical “war on drugs” that must be weighed against
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respondents’ claim, but the State’s narrow interest in refusing to make an exception for
the religious, ceremonial use of peyote. Failure to reduce the competing interests to the
same plane of generality tends to distort the weighing process in the State’s favor. See
Clark, Guidelines for the Free Exercise Clause, 83 Harv. L. Rev. 327 (1969) (“The purpose
of almost any law can be traced back to one or another of the fundamental concerns of
government: public health and safety, public peace and order, defense, revenue. To
measure an individual interest directly against one of these rarified values inevitably
makes the individual interest appear the less significant”).

... The State cannot plausibly assert that unbending application of a criminal
prohibition is essential to fulfill any compelling interest, if it does not, in fact, attempt to
enforce that prohibition. In this case, the State actually has not evinced any concrete
interest in enforcing its drug laws against religious users of peyote. Oregon has never
sought to prosecute respondents, and does not claim that it has made significant
enforcement efforts against other religious users of peyote. The State’s asserted interest
thus amounts only to the symbolic preservation of an unenforced prohibition....

Similarly, this Court’s prior decisions have not allowed a government to rely on mere
speculation about potential harms, but have demanded evidentiary support for a refusal
to allow a religious exception.... In this case, the State’s justification for refusing to
recognize an exception to its criminal laws for religious peyote use is entirely speculative.
It offers ... no evidence that the religious use of peyote has ever harmed anyone....

The fact that peyote is classified as a Schedule I controlled substance does not, by itself,
show that any and all uses of peyote, in any circumstance, are inherently harmful and
dangerous. The Federal Government, which created the classifications of unlawful drugs
from which Oregon’s drug laws are derived, apparently does not find peyote so dangerous
as to preclude an exemption for religious use.5 Moreover, other Schedule I drugs have
lawful uses. [Justice Blackmun cites federal permissions for medical and research uses of
marijuanal.

The carefully circumscribed ritual context in which respondents used peyote is far
removed from the irresponsible and unrestricted recreational use of unlawful drugs. The
Native American Church’s internal restrictions on, and supervision of, its members’ use of
peyote substantially obviate the State’s health and safety concerns....”7

The State’s apprehension of a flood of other religious claims is purely speculative.

5 See 21 CFR § 1307.31 (1989) (“The listing of peyote as a controlled substance in Schedule I does
not apply to the nondrug use of peyote in bona fide religious ceremonies of the Native American
Church....” Moreover, 23 States, including many that have significant Native American populations,
have statutory or judicially crafted exemptions in their drug laws for religious use of peyote.

7 In this respect, respondents’ use of peyote seems closely analogous to the sacramental use of wine
by the Roman Catholic Church. During Prohibition, the Federal Government exempted such use of
wine from its general ban on possession and use of alcohol. See National Prohibition Act, Title II, §
3. However compelling the Government’s then general interest in prohibiting the use of alcohol
may have been, it could not plausibly have asserted an interest sufficiently compelling to outweigh
Catholics’ right to take communion.
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Almost half the States, and the Federal Government, have maintained an exemption for
religious peyote use for many years, and apparently have not found themselves
overwhelmed by claims to other religious exemptions. Allowing an exemption for religious
peyote use would not necessarily oblige the State to grant a similar exemption to other
religious groups. The unusual circumstances that make the religious use of peyote
compatible with the State’s interests in health and safety and in preventing drug trafficking
would not apply to other religious claims. Some religions, for example, might not restrict
drug use to a limited ceremonial context, as does the Native American Church. Some
religious claims involve drugs such as marijuana and heroin, in which there is significant
illegal traffic, with its attendant greed and violence, so that it would be difficult to grant a
religious exemption without seriously compromising law enforcement efforts. That the
State might grant an exemption for religious peyote use, but deny other religious claims
arising in different circumstances, would not violate the Establishment Clause. Though
the State must treat all religions equally, and not favor one over another, this obligation is
fulfilled by the uniform application of the “compelling interest” test to all free exercise
claims, not by reaching uniform results as to all claims. A showing that religious peyote
use does not unduly interfere with the State’s interests is “one that probably few other
religious groups or sects could make” ....

II

Finally, although I agree with Justice O’Connor that courts should refrain from delving
into questions whether, as a matter of religious doctrine, a particular practice is “central”
to the religion, I do not think this means that the courts must turn a blind eye to the severe
impact of a State’s restrictions on the adherents of a minority religion....

Respondents believe, and their sincerity has never been at issue, that the peyote plant
embodies their deity, and eating it is an act of worship and communion. Without peyote,
they could not enact the essential ritual of their religion. See Brief for Association on
American Indian Affairs et al. as Amici Curiae (“To the members, peyote is consecrated
with powers to heal body, mind and spirit. It is a teacher; it teaches the way to spiritual
life through living in harmony and balance with the forces of the Creation. The rituals are
an integral part of the life process. They embody a form of worship in which the sacrament
Peyote is the means for communicating with the Great Spirit”).

If Oregon can constitutionally prosecute them for this act of worship, they, like the
Amish, may be “forced to migrate to some other and more tolerant region.” Yoder. This
potentially devastating impact must be viewed in light of the federal policy—reached in
reaction to many years of religious persecution and intolerance—of protecting the
religious freedom of Native Americans. See American Indian Religious Freedom Act, 42
U.S.C. § 1996 (“[I]t shall be the policy of the United States to protect and preserve for
American Indians their inherent right of freedom to believe, express, and exercise the
traditional religions ..., including but not limited to ... the freedom to worship through
ceremonials and traditional rites”). Congress recognized that certain substances, such as
peyote, “have religious significance because they are sacred, they have power, they heal,
they are necessary to the exercise of the rites of the religion, they are necessary to the
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cultural integrity of the tribe, and, therefore, religious survival.” H.R. Rep. No. 95-1308,
(1978)....
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Fulton v. City of Philadelphia
Supreme Court of the United States 2021.
__US.__
Chief Justice Roberts delivered the opinion of the Court.

Catholic Social Services is a foster care agency in Philadelphia. The City stopped
referring children to CSS upon discovering that the agency would not certify same-sex
couples to be foster parents due to its religious beliefs about marriage. The City will renew
its foster care contract with CSS only if the agency agrees to certify same-sex couples. The
question presented is whether the actions of Philadelphia violate the First Amendment.

I

The Catholic Church has served the needy children of Philadelphia for over two
centuries.... Petitioner CSS continues that mission today.

The Philadelphia foster care system depends on cooperation between the City and
private foster agencies like CSS. When children cannot remain in their homes, the City’s
Department of Human Services assumes custody of them. The Department enters
standard annual contracts with private foster agencies to place some of those children with
foster families.

The placement process begins with review of prospective foster families. Pennsylvania
law gives the authority to certify foster families to state-licensed foster agencies like CSS.
Before certifying a family, an agency must conduct a home study during which it considers
statutory criteria including the family’s “ability to provide care, nurturing and supervision
to children,” “[e]xisting family relationships,” and ability “to work in partnership” with a
foster agency. The agency must decide whether to “approve, disapprove or provisionally

approve the foster family.”

When the Department seeks to place a child with a foster family, it sends its contracted
agencies a request, known as a referral. The agencies report whether any of their certified
families are available, and the Department places the child with what it regards as the most
suitable family. The agency continues to support the family throughout the placement.

The religious views of CSS inform its work in this system. CSS believes that “marriage
is a sacred bond between a man and a woman.” Because the agency understands the
certification of prospective foster families to be an endorsement of their relationships, it
will not certify unmarried couples—regardless of their sexual orientation—or same-sex
married couples. CSS does not object to certifying gay or lesbian individuals as single
foster parents or to placing gay and lesbian children. No same-sex couple has ever sought
certification from CSS. If one did, CSS would direct the couple to one of the more than 20
other agencies in the City, all of which currently certify same-sex couples. For over 50
years, CSS successfully contracted with the City to provide foster care services while
holding to these beliefs.

But things changed in 2018.... [T]he Department informed CSS that it would no longer
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refer children to the agency. The City later explained that the refusal of CSS to certify same-
sex couples violated a non-discrimination provision in its contract with the City as well as
the non-discrimination requirements of the citywide Fair Practices Ordinance. The City
stated that it would not enter a full foster care contract with CSS in the future unless the
agency agreed to certify same-sex couples.

CSS and three foster parents affiliated with the agency filed suit against the City, the
Department, and the Commission....

The District Court denied preliminary relief. It concluded that the contractual non-
discrimination requirement and the Fair Practices Ordinance were neutral and generally
applicable under Employment Division v. Smith (1990), and that the free exercise claim
was therefore unlikely to succeed.... The Court of Appeals for the Third Circuit affirmed....
We granted certiorari.

II
A

The Free Exercise Clause of the First Amendment, applicable to the States under the
Fourteenth Amendment, provides that “Congress shall make no law ... prohibiting the free
exercise” of religion. As an initial matter, it is plain that the City’s actions have burdened
CSS’s religious exercise by putting it to the choice of curtailing its mission or approving
relationships inconsistent with its beliefs. The City disagrees. In its view, certification
reflects only that foster parents satisfy the statutory criteria, not that the agency endorses
their relationships. But CSS believes that certification is tantamount to endorsement. And
“religious beliefs need not be acceptable, logical, consistent, or comprehensible to others
in order to merit First Amendment protection.” Our task is to decide whether the burden
the City has placed on the religious exercise of CSS is constitutionally permissible.

Smith held that laws incidentally burdening religion are ordinarily not subject to strict
scrutiny under the Free Exercise Clause so long as they are neutral and generally
applicable. CSS urges us to overrule Smith, and the concurrences in the judgment argue
in favor of doing so. But we need not revisit that decision here. This case falls outside Smith
because the City has burdened the religious exercise of CSS through policies that do not
meet the requirement of being neutral and generally applicable. See Church of Lukumi
Babalu Aye, Inc. v. Hialeah (1993)....

A law is not generally applicable if it “invite[s]” the government to consider the
particular reasons for a person’s conduct by providing ““a mechanism for individualized
exemptions.”” Smith.... [As Smith explained,]the unemployment benefits law in Sherbert
was not generally applicable because the “good cause” standard permitted the government
to grant exemptions based on the circumstances underlying each application. Smith went
on to hold that “where the State has in place a system of individual exemptions, it may not
refuse to extend that system to cases of ‘religious hardship’ without compelling reason.”

A law also lacks general applicability if it prohibits religious conduct while permitting
secular conduct that undermines the government’s asserted interests in a similar way. In

63



Church of Lukumi Babalu Aye, Inc. v. Hialeah, for instance, the City of Hialeah adopted
several ordinances prohibiting animal sacrifice, a practice of the Santeria faith. The City
claimed that the ordinances were necessary in part to protect public health, which was
“threatened by the disposal of animal carcasses in open public places.” But the ordinances
did not regulate hunters’ disposal of their kills or improper garbage disposal by
restaurants, both of which posed a similar hazard. The Court concluded that this and other
forms of underinclusiveness meant that the ordinances were not generally applicable.

B

The City initially argued that CSS’s practice violated section 3.21 of its standard foster
care contract. We conclude, however, that this provision is not generally applicable as
required by Smith. The current version of section 3.21 specifies in pertinent part:

Rejection of Referral. Provider shall not reject a child or family including, but
not limited to, ... prospective foster or adoptive parents, for Services based
upon ... their ... sexual orientation ... unless an exception is granted by the
Commissioner or the Commissioner’s designee, in his/her sole discretion.

This provision requires an agency to provide “Services,” defined as “the work to be
performed under this Contract,” to prospective foster parents regardless of their sexual
orientation.

Like the good cause provision in Sherbert, section 3.21 incorporates a system of
individual exemptions, made available in this case at the “sole discretion” of the
Commissioner. The City has made clear that the Commissioner “has no intention of
granting an exception” to CSS. But the City “may not refuse to extend that [exemption]
system to cases of ‘religious hardship’ without compelling reason.” Smith....

The City and intervenor-respondents resist this conclusion on several grounds. They
first argue that governments should enjoy greater leeway under the Free Exercise Clause
when setting rules for contractors than when regulating the general public. The
government, they observe, commands heightened powers when managing its internal
operations. See NASA v. Nelson (2011). And when individuals enter into government
employment or contracts, they accept certain restrictions on their freedom as part of the
deal. See Garcetti v. Ceballos (2006). Given this context, the City and intervenor-
respondents contend, the government should have a freer hand when dealing with
contractors like CSS.

... We have never suggested that the government may discriminate against religion
when acting in its managerial role... The City and intervenor-respondents accordingly ask
only that courts apply a more deferential approach in determining whether a policy is
neutral and generally applicable in the contracting context. We find no need to resolve that
narrow issue in this case. No matter the level of deference we extend to the City, the
inclusion of a formal system of entirely discretionary exceptions in section 3.21 renders
the contractual non-discrimination requirement not generally applicable....

[TThe City and intervenor-respondents [also] contend that the availability of
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exceptions under section 3.21 is irrelevant because the Commissioner has never granted
one. That misapprehends the issue. The creation of a formal mechanism for granting
exceptions renders a policy not generally applicable, regardless whether any exceptions
have been given, because it “invite[s]” the government to decide which reasons for not
complying with the policy are worthy of solicitude, Smith—here, at the Commissioner’s
“sole discretion.” ...

C

In addition to relying on the contract, the City argues that CSS’s refusal to certify same-
sex couples constitutes an “Unlawful Public Accommodations Practice[ ]” in violation of
the Fair Practices Ordinance. That ordinance forbids “deny[ing] or interfer[ing] with the
public accommodations opportunities of an individual or otherwise discriminat[ing]
based on his or her race, ethnicity, color, sex, sexual orientation, ... disability, marital
status, familial status,” or several other protected categories. The City contends that foster
care agencies are public accommodations and therefore forbidden from discriminating on
the basis of sexual orientation when certifying foster parents.

[We conclude that the ordinance does not apply] because foster care agencies do not
act as public accommodations in performing certifications....

Certification as a foster parent ... is not readily accessible to the public. It involves a
customized and selective assessment that bears little resemblance to staying in a hotel,
eating at a restaurant, or riding a bus. The process takes three to six months. Applicants
must pass background checks and a medical exam. Foster agencies are required to conduct
an intensive home study .... Such inquiries would raise eyebrows at the local bus station.
And agencies understandably approach this sensitive process from different angles.... All
of this confirms that the one-size-fits-all public accommodations model is a poor match
for the foster care system....

We therefore have no need to assess whether the ordinance is generally applicable.

111

... CSS has demonstrated that the City’s actions are subject to “the most rigorous of
scrutiny” under [our] precedents. Because the City’s actions are therefore examined under
the strictest scrutiny regardless of Smith, we have no occasion to reconsider that decision
here.

A government policy can survive strict scrutiny only if it advances “interests of the
highest order” and is narrowly tailored to achieve those interests. Put another way, so long
as the government can achieve its interests in a manner that does not burden religion, it
must do so.

The City asserts that its non-discrimination policies serve three compelling interests:
maximizing the number of foster parents, protecting the City from liability, and ensuring
equal treatment of prospective foster parents and foster children. The City states these
objectives at a high level of generality, but the First Amendment demands a more precise
analysis. Rather than rely on “broadly formulated interests,” courts must “scrutinize[ ] the
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asserted harm of granting specific exemptions to particular religious claimants.” The
question, then, is not whether the City has a compelling interest in enforcing its non-
discrimination policies generally, but whether it has such an interest in denying an
exception to CSS.

Once properly narrowed, the City’s asserted interests are insufficient. Maximizing the
number of foster families and minimizing liability are important goals, but the City fails
to show that granting CSS an exception will put those goals at risk. If anything, including
CSS in the program seems likely to increase, not reduce, the number of available foster
parents. As for liability, the City offers only speculation that it might be sued over CSS’s
certification practices. Such speculation is insufficient to satisfy strict scrutiny,
particularly because the authority to certify foster families is delegated to agencies by the
State, not the City.

That leaves the interest of the City in the equal treatment of prospective foster parents
and foster children. We do not doubt that this interest is a weighty one, for “[o]ur society
has come to the recognition that gay persons and gay couples cannot be treated as social
outcasts or as inferior in dignity and worth.” Masterpiece Cakeshop. On the facts of this
case, however, this interest cannot justify denying CSS an exception for its religious
exercise. The creation of a system of exceptions under the contract undermines the City’s
contention that its non-discrimination policies can brook no departures. The City offers
no compelling reason why it has a particular interest in denying an exception to CSS while
making them available to others....

Justice Barrett, with whom Justice Kavanaugh joins, and with whom Justice
Breyer joins as to all but the first paragraph, concurring.

In Smith, this Court held that a neutral and generally applicable law typically does not
violate the Free Exercise Clause—no matter how severely that law burdens religious
exercise. Petitioners, their amici, scholars, and Justices of this Court have made serious
arguments that Smith ought to be overruled. While history looms large in this debate, I
find the historical record more silent than supportive on the question whether the
founding generation understood the First Amendment to require religious exemptions
from generally applicable laws in at least some circumstances. In my view, the textual and
structural arguments against Smith are more compelling. As a matter of text and structure,
it is difficult to see why the Free Exercise Clause—lone among the First Amendment
freedoms—offers nothing more than protection from discrimination.

Yet what should replace Smith? The prevailing assumption seems to be that strict
scrutiny would apply whenever a neutral and generally applicable law burdens religious
exercise. But I am skeptical about swapping Smith’s categorical antidiscrimination
approach for an equally categorical strict scrutiny regime, particularly when this Court’s
resolution of conflicts between generally applicable laws and other First Amendment
rights—like speech and assembly—has been much more nuanced.

There would be a number of issues to work through if Smith were overruled. To name
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a few: Should entities like Catholic Social Services—which is an arm of the Catholic
Church—be treated differently than individuals? Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC (2012). Should there be a distinction between indirect and
direct burdens on religious exercise? Cf. Braunfeld v. Brown (1961) (plurality opinion).
What forms of scrutiny should apply? Compare Sherbert v. Verner (1963) (assessing
whether government’s interest is “compelling™), with Gillette v. United States (1971)
(assessing whether government’s interest is “substantial”). And if the answer is strict
scrutiny, would pre-Smith cases rejecting free exercise challenges to garden-variety laws
come out the same way? See Smith.

We need not wrestle with these questions in this case, though, because the same
standard applies regardless whether Smith stays or goes. A longstanding tenet of our free
exercise jurisprudence—one that both pre-dates and survives Smith—is that a law
burdening religious exercise must satisfy strict scrutiny if it gives government officials
discretion to grant individualized exemptions. As the Court’s opinion today explains, the
government contract at issue provides for individualized exemptions from its
nondiscrimination rule, thus triggering strict scrutiny. And all nine Justices agree that the
City cannot satisfy strict scrutiny. I therefore see no reason to decide in this case whether
Smith should be overruled, much less what should replace it. I join the Court’s opinion in
full.

Justice Alito, joined by Justices Thomas and Gorsuch, concurring in the
judgment.

... There is no question that Smith’s interpretation can have startling consequences.
Here are a few examples. Suppose that the Volstead Act, which implemented the
Prohibition Amendment, had not contained an exception for sacramental wine. The Act
would have been consistent with Smith even though it would have prevented the
celebration of a Catholic Mass anywhere in the United States. Or suppose that a State,
following the example of several European countries, made it unlawful to slaughter an
animal that had not first been rendered unconscious. That law would be fine under Smith
even though it would outlaw kosher and halal slaughter. Or suppose that a jurisdiction in
this country, following the recommendations of medical associations in Europe, banned
the circumcision of infants. A San Francisco ballot initiative in 2010 proposed just that. A
categorical ban would be allowed by Smith even though it would prohibit an ancient and
important Jewish and Muslim practice. Or suppose that this Court or some other court
enforced a rigid rule prohibiting attorneys from wearing any form of head covering in
court. The rule would satisfy Smith even though it would prevent Orthodox Jewish men,
Sikh men, and many Muslim women from appearing. Many other examples could be
added.

[Today’s] decision might as well be written on the dissolving paper sold in magic shops.
The City has been adamant about pressuring CSS to give in, and if the City wants to get
around today’s decision, it can simply eliminate the never-used exemption power. If it
does that, then, voila, today’s decision will vanish—and the parties will be back where they
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started....
We should reconsider Smith without further delay....

Smith was wrongly decided. As long as it remains on the books, it threatens a
fundamental freedom. And while precedent should not lightly be cast aside, the Court’s
error in Smith should now be corrected....

If Smith is overruled, what legal standard should be applied in this case? The answer
that comes most readily to mind is the standard that Smith replaced: A law that imposes
a substantial burden on religious exercise can be sustained only if it is narrowly tailored
to serve a compelling government interest.

Whether this test should be rephrased or supplemented with specific rules is a
question that need not be resolved here because Philadelphia’s ouster of CSS from foster
care work simply does not further any interest that can properly be protected in this case.
As noted, CSS’s policy has not hindered any same-sex couples from becoming foster
parents, and there is no threat that it will do so in the future.

CSS’s policy has only one effect: It expresses the idea that same-sex couples should not
be foster parents because only a man and a woman should marry. Many people today find
this idea not only objectionable but hurtful. Nevertheless, protecting against this form of
harm is not an interest that can justify the abridgment of First Amendment rights.

We have covered this ground repeatedly in free speech cases. In an open, pluralistic,
self-governing society, the expression of an idea cannot be suppressed simply because
some find it offensive, insulting, or even wounding. See[, e.g.,] Hurley (“[T]he law ... is not
free to interfere with speech for no better reason than promoting an approved message or
discouraging a disfavored one, however enlightened either purpose may strike the
government”); Johnson (“If there is a bedrock principle underlying the First Amendment,
it is that the government may not prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable”).

The same fundamental principle applies to religious practices that give offense. The
preservation of religious freedom depends on that principle. Many core religious beliefs
are perceived as hateful by members of other religions or nonbelievers. Proclaiming that
there is only one God is offensive to polytheists, and saying that there are many gods is
anathema to Jews, Christians, and Muslims. Declaring that Jesus was the Son of God is
offensive to Judaism and Islam, and stating that Jesus was not the Son of God is insulting
to Christian belief. Expressing a belief in God is nonsense to atheists, but denying the
existence of God or proclaiming that religion has been a plague is infuriating to those for
whom religion is all-important.

Suppressing speech—or religious practice—simply because it expresses an idea that
some find hurtful is a zero-sum game. While CSS’s ideas about marriage are likely to be
objectionable to same-sex couples, lumping those who hold traditional beliefs about
marriage together with racial bigots is insulting to those who retain such beliefs. In
Obergefell v. Hodges (2015), the majority made a commitment. It refused to equate
traditional beliefs about marriage, which it termed “decent and honorable,” with racism,
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which is neither. And it promised that “religions, and those who adhere to religious
doctrines, may continue to advocate with utmost, sincere conviction that, by divine
precepts, same-sex marriage should not be condoned.” An open society can keep that
promise while still respecting the “dignity,” “worth,” and fundamental equality of all
members of the community. Masterpiece Cakeshop....

* % X

After receiving more than 2,500 pages of briefing and after more than a half-year of
post-argument cogitation, the Court has emitted a wisp of a decision that leaves religious
liberty in a confused and vulnerable state. Those who count on this Court to stand up for
the First Amendment have every right to be disappointed—as am 1.

Justice Gorsuch, with whom Justices Thomas and Alito join, concurring in
the judgment.

The Court granted certiorari to decide whether to overrule Employment Div., Dept. of
Human Resources of Ore. v. Smith (1990). As Justice ALITO’s opinion demonstrates,
Smith failed to respect this Court’s precedents, was mistaken as a matter of the
Constitution’s original public meaning, and has proven unworkable in practice. A majority
of our colleagues, however, seek to sidestep the question. They agree that the City of
Philadelphia’s treatment of Catholic Social Services (CSS) violates the Free Exercise
Clause. But, they say, there’s no “need” or “reason” to address the error of Smith today.
Ante (majority opinion); ante (Barrett, J., concurring).

On the surface it may seem a nice move, but dig an inch deep and problems emerge.
Smith exempts “neutral” and “generally applicable” laws from First Amendment scrutiny.
The City argues that its challenged rules qualify for that exemption because they require
all foster-care agencies—religious and non-religious alike—to recruit and certify same-sex
couples interested in serving as foster parents. For its part, the majority assumes (without
deciding) that Philadelphia’s rule is indeed “neutral” toward religion. Ante, at 1876 — 1877.
So to avoid Smith’s exemption and subject the City’s policy to First Amendment scrutiny,
the majority must carry the burden of showing that the policy isn’t “generally applicable.”

Given all the maneuvering, it’s hard not to wonder if the majority is so anxious to say
nothing about Smith’s fate that it is willing to say pretty much anything about municipal
law and the parties’ briefs. One way or another, the majority seems determined to declare
there is no “need” or “reason” to revisit Smith today.

But tell that to CSS. Its litigation has already lasted years—and today’s (ir)resolution
promises more of the same. Had we followed the path Justice Alito outlines—holding that
the City’s rules cannot avoid strict scrutiny even if they qualify as neutral and generally
applicable—this case would end today. Instead, the majority’s course guarantees that this
litigation is only getting started. As the final arbiter of state law, the Pennsylvania Supreme
Court can effectively overrule the majority’s reading of the Commonwealth’s public
accommodations law. The City can revise its Fair Practices Ordinance to make even plainer
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still that its law does encompass foster services. Or with a flick of a pen, municipal lawyers
may rewrite the City’s contract to close the § 3.21 loophole.

Once any of that happens, CSS will find itself back where it started. The City has made
clear that it will never tolerate CSS carrying out its foster-care mission in accordance with
its sincerely held religious beliefs.... This litigation thus promises to slog on for years to
come, consuming time and resources in court that could be better spent serving children....

We owe it to the parties, to religious believers, and to our colleagues on the lower
courts to cure the problem this Court created....
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