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CHAPTERI
A FRAMEWORK FOR U.S. HUMAN RIGHTS ADVOCACY
p. 69, add at the end of the Conclusion:

As of 2023, the Detroit Water and Sewage Department (DWSD) reinitiated water shutoffs for
residents with $5,000 or more owed in unpaid water bills. However, in a press statement, Gary
Brown, DWSD Director, stated that those enrolled in the water affordability plan who are still
unable to pay the reduced fee should simply inform the DWSD they need assistance, so that the
debt can be paid using the utility coffer. In 2024, the Oakland County Water Resource
Commissioner’s office launched the “Hardship Assistance Program,” which provides financial
support for up to $2,000 dollars on a first-come first-serve basis to those in Detroit struggling
with paying water bills and who don’t qualify for assistance under federal poverty guidelines.
This program is funded through federal allocations in the American Rescue Plan Act of 2021.

p. 70, insert NEW Note 3 in:

In a review of the United States’ compliance with the ICCPR in 2023, the UN Human Rights
Committee (HRC) for the first time mentioned the right to water in its recommendations
regarding climate change and the right to life. In its Concluding Observations directed to the
U.S., the HRC wrote the following:

The Committee also notes the State party’s efforts to ensure access to clean, safe and
affordable water for its population, but it is concerned by various water crises in the State
party, such as the leaking of high levels of lead into water systems and outbreaks of
Legionnaires’ disease in Flint, Michigan, which disproportionately impact people of
African descent and Indigenous Peoples (art. 6) ... In the light of the Committee’s
general comment No. 36 (2018) on the right to life, the State party should ... also
reinforce existing measures to prevent life-threatening water crisis, including toxic
contamination of water systems, and ensure access to safe and clean water for its
population.

Human Rights Committee, Concluding Observations, United States of America, U.N. Doc.
CCPR/C/USA/CO/5, 11 38-39 (Dec. 7, 2023).

Now that the UNHRC has identified water rights as an issue its review, does this create new
obligations for the United States under the ICCPR? Does this open any new avenues for
advocacy regarding the right to water in the United States?


https://www.freep.com/story/news/local/michigan/detroit/2023/08/09/detroit-water-shutoffs-payments/70550090007/
https://www.oakgov.com/government/water-resources-commissioner/affordability/hardship-assistance-program
https://www.freep.com/story/news/local/michigan/oakland/2024/05/08/oakland-county-united-way-launch-new-water-affordability-program/73591233007/
https://www.ohchr.org/en/documents/concluding-observations/ccprcusaco5-concluding-observations-fifth-periodic-report-united

CHAPTER 11

SOURCES OF INTERNATIONAL LAW IN THE UNITED STATES

p. 226, delete Note 2 in the text and replace with this UPDATE:

2. Some human rights litigants are now filing state law tort claims involving human rights
violations in federal court on the basis of diversity jurisdiction. For example, in Doe | v. Exxon
Mobil Corp., the Plaintiffs, Indonesian citizens, filed a civil class action suit in the U.S. District
Court in the District of Columbia, claiming that Exxon violated the federal Alien Tort Statute
(ATS) and other common law torts. The Plaintiffs claimed the Defendants hired security forces
who detained, tortured, sexually assaulted, and killed the Plaintiffs’ relatives in a natural gas
operation in the Aceh Province of Indonesia during a time of political turmoil in the region.
These tort claims included wrongful death, battery, assault, arbitrary arrest, detention, false
imprisonment, negligence, negligent hiring, negligent supervision, and conversion. After the
court denied the defendant’s motion for summary judgment, the parties settled. See Harvard Law
School Human Rights Clinic, https://humanrightsclinic.law.harvard.edu/a-good-summer-for-
human-rights-cases-in-u-s-courts-alien-tort-statute-update/.

p. 226, insert NEW Note 3:

3. In late 2023, Israel directed military actions against the Gaza Strip following attacks on Israel
by Hamas — a political and military group within the territory. As a result of intense bombing
within the 141 square mile Gaza Strip, thousands of Palestinians, including many children, were
killed. Within a month, Defense for Children International - Palestine along with US citizens
with family and relatives in Gaza filed federal claims in the Northern District of California
against President Joe Biden and the U.S. Secretaries of State and Defense alleging a violation of
duties under the Genocide Convention, and seeking to enjoin the United States from providing
military and financial support to the Israeli government and to “exert influence” to prevent the
bombing, siege, and forcible expulsion of Palestinians in Gaza. The plaintiffs asserted that a
cause of action for complicity in and failure to prevent genocide is permitted under the ATS.
During oral arguments, the district court heard live testimony from the Plaintiffs’ relatives
through a video call as they experienced heavy bombardment.

In early 2024, the U.S. District Court granted the Defendant’s motion for summary judgment
because, according to the court, the claim posed non-justiciable political questions which
concerned the separation of powers between the judicial and executive branches. Nevertheless,
the court’s decision cited findings from the International Court of Justice calling for Israel to act
in accordance with Article II of the Genocide Convention to prevent “(a) killing members of the
group; (b) causing serious bodily or mental harm to members of the group; (c) deliberately
inflicting on the group conditions of life calculated to bring about its physical destruction in
whole or in part; and (d) imposing measures intended to prevent births within the group.” In its
conclusion the Court stated:


https://humanrightsclinic.law.harvard.edu/a-good-summer-for-human-rights-cases-in-u-s-courts-alien-tort-statute-update/
https://humanrightsclinic.law.harvard.edu/a-good-summer-for-human-rights-cases-in-u-s-courts-alien-tort-statute-update/
https://www.youtube.com/live/264VAGH9MmM
https://ccrjustice.org/sites/default/files/attach/2024/01/91_1-31-24_Order-granting-MTD_w.pdf

There are rare cases in which the preferred outcome is inaccessible to the Court. This is
one of those cases. The Court is bound by precedent and the division of our coordinate
branches of government to abstain from exercising jurisdiction in this matter. Yet, as the
ICJ has found, it is plausible that Israel’s conduct amounts to genocide. This Court
implores Defendants to examine the results of their unflagging support of the military
siege against the Palestinians in Gaza.

In May 2024, the Plaintiffs filed an appeal asserting:

Plaintiffs do not question routine foreign policy choices or discretionary executive
foreign aid distributions. Instead, here, they invoke the legal duty to prevent and not
facilitate genocide—considered the “crime of crimes”—a legal obligation that is
fundamental, binding and nondiscretionary. As codified in the 1948 Genocide
Convention, which the United States played a key role in drafting in response to the
horrors of the Holocaust and ultimately ratified in 1988, the legal duty has achieved non-
derogable jus cogens status in customary international law and is thus plainly enforceable
under the ATS in federal district courts.

See Center for Constitutional Rights, https://ccrjustice.org/home/what-we-do/our-cases/defense-
children-international-palestine-v-biden.

CHAPTER IV

USING FOREIGN AND INTERNATIONAL LAW
p. 247, Note 6, add after the last sentence:

As a result of this coalition’s advocacy, for the first time, the U.N. Human Rights Committee
recommended that the United States abolish all mandatory and non-homicide-related LWOP
sentences and ensure parole eligibility for all, including those sentenced to LWOP. In addition,
UN human rights bodies have issued three other statements that explicitly refer to LWOP as
death by incarceration—a term coined by movement advocates to convey the cruelty of the
sentence. See Statements by the United Nations Human Rights Bodies at
https://www.deathbyincarcerationistorture.com/statements-by-the-un. For more background
information about this movement, see Kempis Songster, Rachel Lopez & Gerald Torres,
Participatory Law Scholarship as Demosprudence, 111 Va. L. Rev. Online (forthcoming 2024).

The Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and
related intolerance, and the Expert Mechanism to Advance Racial Justice and Equality in Law
Enforcement (EMLER) also submitted an amicus brief in Commonwealth of Pennsylvania v.
Derek Lee, another case pending before the Pennsylvania Supreme Court that challenges the
constitutionality of LWOP for felony murder in Pennsylvania. The brief argues that because an
LWOP sentence in Pennsylvania effectively guarantees a person will die in prison, this sentence
amounts to “death by incarceration” and thus contravenes binding international human rights
law. It further argues that Pennsylvania’s racially disparate sentencing of Black and Brown
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https://ccrjustice.org/sites/default/files/attach/2024/03/22.1_3-7-24_Appellants-Opening-Brief_w.pdf
https://ccrjustice.org/home/what-we-do/our-cases/defense-children-international-palestine-v-biden
https://ccrjustice.org/home/what-we-do/our-cases/defense-children-international-palestine-v-biden
https://www.deathbyincarcerationistorture.com/statements-by-the-un

Pennsylvanians to LWOP violates the prohibition against racial discrimination under
international human rights law. See UN Experts Amicus Brief,
https://ccrjustice.org/sites/default/files/attach/2024/04/UN_Experts Amicus_Brief 0.pdf.

p. 299, update to Note 1:

On appeal, the Supreme Court reversed in a 6-3 vote, holding that laws punishing individuals for
sleeping outside when there is no alternative shelter do not violate the Eighth Amendment. The
UN Special Rapporteurs on the Right to Adequate Housing and on Extreme Poverty and Human
Rights submitted an amicus brief asserting that punishing homelessness through the imposition
of fines and fees for life-sustaining activities violates international human rights law. However,
none of the Court’s opinions cited either the amicus brief or international law. The Special
Rapporteur’s brief is available at
https://www.ohchr.org/sites/default/files/documents/issues/housing/Amicus_curiae_SRhousing

SRpoverty.pdf.

p. 306, Note 1, add after the last sentence:

In Dobbs, the phrase “human rights” is mentioned only once, in Justice Alito’s majority opinion,
referencing fetal rights:

Our opinion is not based on any view about if and when prenatal life is entitled to any of
the rights enjoyed after birth. The dissent, by contrast, would impose on the people a
particular theory about when the rights of personhood begin. According to the dissent, the
Constitution requires the States to regard a fetus as lacking even the most basic human
right—to live—at least until an arbitrary point in a pregnancy has passed. Nothing in the
Constitution or in our Nation's legal traditions authorizes the Court to adopt that ‘theory
of life.’

Dobbs v. Jackson Women's Health Organization, 597 U.S. 215, 263 (2022).

International human rights norms were addressed in multiple amicus briefs, including a filing by
UN Special Procedures, but these arguments were not cited in any of the Dobbs opinions.

In contrast, comparative law was invoked by justices in the Dobbs majority as well as the
dissent. Many of the Court’s conservative justices had previously condemned citation of foreign
law. For a discussion of this about-face, and an analysis of the comparative law cites in Dobbs,
see Martha F. Davis, In Context: Foreign and International Law in Abortion Litigation, 64 Santa
Clara L. Rev. 109-110 (2024).


https://ccrjustice.org/sites/default/files/attach/2024/04/UN_Experts_Amicus_Brief_0.pdf
https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.com%2Fv3%2F__https%3A%2Fwww.ohchr.org%2Fsites%2Fdefault%2Ffiles%2Fdocuments%2Fissues%2Fhousing%2FAmicus_curiae_SRhousing_SRpoverty.pdf__%3B!!KVu0SnhVq1hAFvslES2Y!Odt_WvEvVS6IggEo4Gu_LtuX0TiLjlxUtxCuehKl4wpQv3Rc33HHoAk9HYkM5A_pwR8IDX1YCaPPHKFS0cP-%24&data=05%7C02%7Crel62%40drexel.edu%7Cdc714a3ab21647c069f308dc598984d2%7C3664e6fa47bd45a696708c4f080f8ca6%7C0%7C1%7C638483694402152295%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=VufadtAFZkru6ZbF9XHz1ez8iFpyhijIAq3TD56jTis%3D&reserved=0
https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.com%2Fv3%2F__https%3A%2Fwww.ohchr.org%2Fsites%2Fdefault%2Ffiles%2Fdocuments%2Fissues%2Fhousing%2FAmicus_curiae_SRhousing_SRpoverty.pdf__%3B!!KVu0SnhVq1hAFvslES2Y!Odt_WvEvVS6IggEo4Gu_LtuX0TiLjlxUtxCuehKl4wpQv3Rc33HHoAk9HYkM5A_pwR8IDX1YCaPPHKFS0cP-%24&data=05%7C02%7Crel62%40drexel.edu%7Cdc714a3ab21647c069f308dc598984d2%7C3664e6fa47bd45a696708c4f080f8ca6%7C0%7C1%7C638483694402152295%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=VufadtAFZkru6ZbF9XHz1ez8iFpyhijIAq3TD56jTis%3D&reserved=0

CHAPTER V
STATE AND LOCAL IMPLEMENTATION

p. 328-329, Note 7, add after the last sentence:

More recent developments include the UN Secretary General’s announcement in
October 2023 launching an Advisory Group on Local and Regional Governments.
which he indicated were on the “frontlines of action.” Further, one of the
organizations at the forefront of achieving the UN Sustainable Development Goals is
the United Cities and Local Governments (UCLG), a global network of cities and
local, regional, and metropolitan governments.

p. 345, Note 6, add after the last sentence:

In 2020, Hawai’i became the first state to complete a VLR to report on its progress towards the
SDGs. In 2023, the halfway benchmark towards the 2030 Sustainable Development Agenda set
out by the UN, Hawai’i released a second report to show their progress towards meeting the
SDGs. This initiative was driven by Hawai’ian culture around sustainability and stewardship
towards the land and oceans, as evident by the Aloha+ program which predates the UN SDGs.
The Aloha+ program uses a six-point framework to analyze the progress detailed in the VLR:
clean energy transformation, local food production and consumption, natural resource
management, solid waste reduction, smart sustainable communities, and green workforce and
education.

CHAPTER VI

ADVANCING ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN THE US
p. 411, add to Note 4 in Notes & Questions:

In City of Grants Pass, Oregon v. Johnson, concerned an ordinance banning the use of blankets,
pillows, and cardboard when camping on public property; after three-strikes, violations of the
rule would result in up to 30 days of jail time and a $1,250 fine. Three homeless people
challenged the constitutionality of the ordinance alleging that it violated the Eighth Amendment
ban on “cruel and unusual” punishment. The lower courts ruled in favor of the challengers,
consistent with a Ninth Circuit Court decision in 2018, Martin v. Boise, which held it is
unconstitutional to criminalize a status. In Martin, addressed the constitutionality of an ordinance
which banned sleeping in public; the court ruled that if there are more homeless people than beds
in homeless shelters, it was cruel and unusual to ban sleeping in public as it is — like breathing —
a basic human necessity. See https://www.scotusblog.com/2024/04/court-divided-over-
constitutionality-of-criminal-penalties-for-homelessness/.



https://www.un.org/sg/en/content/sg/speeches/2023-10-06/secretary-generals-remarks-launch-the-advisory-group-local-and-regional-governments
https://uclg.org/about-us/
https://alohachallenge.hawaii.gov/documents/5558742d45774f50914a86fd00572cfc/explore
https://www.scotusblog.com/2024/04/court-divided-over-constitutionality-of-criminal-penalties-for-homelessness/
https://www.scotusblog.com/2024/04/court-divided-over-constitutionality-of-criminal-penalties-for-homelessness/

In the Supreme Court, several current UN Special Rapporteurs advanced human rights
arguments against Grants Pass’s punitive ordinance. However, July 2024, Justice Gorsuch wrote
for the majority, holding that the ordinance did not constitute cruel and unusual punishment.

The full opinion can be found here: https://www.supremecourt.gov/opinions/23pdf/23-

175_19m2.pdf.

p. 428, addition to Note 1:

Treaty bodies are increasingly open to addressing Economic, Social, and Cultural rights in their
recommendations to the U.S.; this includes highlighting issues such as water access, food
insecurity, housing issues, and health initiatives. Additionally, the Concluding Observations
began by noting the absence of a national human rights institution (NHRI) in the U.S. to research
these issues and implement solutions. To read more about the lack of a NHRI in the U.S., see
Institutionalizing Human Rights in the United States: Advocacy for a National Human Rights
Institution by Martha F. Davis here.

The 2022 CERD review of the U.S. similarly highlights ESC in its Concluding Observations.
The committee lists the collateral consequences of disparate racial incarceration which includes
an impact of access to housing and employment. The CERD also raises the issue of residential
racial segregation and housing access especially as racial identity intersects with that of gender
and disability. Additional concerns include food security, poverty, unemployment, and wage-
disparities for Black, Hispanic, and Native Americans. CERD additionally calls attention to the
lack of resources for the Indian Health Services and indigenous peoples. Further, the
observations note the experience of women of color on access to sexual and reproductive
healthcare and the limited availability of culturally sensitive maternal health such as midwifery.
More specifically, the report notes the disparate impact of climate change on the public health of
communities of color; the report calls out “Cancer Alley” in Louisiana and its pollution from
radioactive and toxic waste and its significant impact on racial and ethnic minorities. Read the
full Concluding Observations here.

CHAPTER VII

ENGAGING INTERNATIONAL MECHANISMS FOR DOMESTIC ADVOCACY
pp. 517-518, add new Note 6:

6. When the CERD Committee reviewed U.S. treaty compliance in 2022, the Committee’s
Concluding Observations for the first time included a section titled “Redress for legacies of the
past.” This highlighted U.S. acknowledgment of the “lingering” effects of the enslavement of
African Americans and the displacement of Native Americans, specifically noting legislation
enacted by several states that addressed shameful past wrongs. The committee expressed special
interest in HR40, pending in Congress, which would develop a plan to address reparations for
African Americans impacted by slavery. CERD called on the U.S. to:


https://www.supremecourt.gov/DocketPDF/23/23-175/306690/20240403164253559_23-175%20bsac%20UN%20Rapporteurs%20Final.pdf
https://www.supremecourt.gov/opinions/23pdf/23-175_19m2.pdf
https://www.supremecourt.gov/opinions/23pdf/23-175_19m2.pdf
https://www.tandfonline.com/doi/full/10.1080/14754835.2024.2329154
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2FC%2FUSA%2FCO%2F10-12&Lang=en

take the appropriate measures towards the establishment of ... a commission to study and
develop reparation proposals for people of African descent, including issuing an
executive order, in close consultation with relevant stakeholders, in particular people of
African descent.

The Committee further wrote:

While noting these initiatives, the Committee is concerned that the lingering legacies of
colonialism and slavery continue to fuel racism and racial discrimination in the State
party, undermining the full enjoyment of all human rights and fundamental freedoms by
all individuals and communities in the State party (art. 5 and 6).

Federal initiatives seem to have stalled, but several state and local reparations programs are
moving forward. New York established a Reparations Commission in 2024, following the lead
of California, which established a Reparations Task Force in 2020. The California task force
report, issued in 2023, is explicitly framed around international human rights principles.

The first city in the U.S. to issue reparations was Evanston, Illinois through a $10 million
restorative housing project. The Evanston reparations program awards $25,000 for housing to
Black residents who can prove they or their ancestors lived in Evanston from 1919 to 1969.
However, in 2024, the Judicial Watch, a conservative activist group filed an equal protection
class action lawsuit against the city of Evanston, alleging that the reparations program is
unconstitutional as it discriminates against those who qualify for the program in all other respects
except for race.

The Redress Network produces an annual report of notable reparations efforts, the most recent of
which was in 2023.

Another important reparative justice movement in the U.S. is the Landback movement,
organized by the NDN collective. The collective is an organization of indigenous people from
the Oceti Sakowin Territory in the Black Hills with its headquarters in South Dakota. The
Landback movement is not solely focused on physically returning land to Native American
Tribes, but rather “advocates for a transfer of decision-making power over land to Indigenous
communities.” (Community-Based Global Learning Collective).

The Landback movement has also supported voluntary rent programs in Washington and
California. Individuals and businesses located on historically Indigenous land can pay voluntary
taxes to the Native American tribes to whom the lands once belonged. These programs have been
put into place to pay tribute to Indigenous groups that have not been traditionally recognized by
the federal government, usually as a result of historical fragmentation and genocide. One
example is the Shummi Land Tax in San Francisco, California.

Over the past two decades, reparations programs have also been instituted for people who were
involuntarily sterilized by the states. In 2014, North Carolina opened an “Office of Justice for
Sterilization Victims” where victims of eugenics programs could submit claims with the
potentiality of getting compensation. Alfred L. Brophy and Elizabeth Troutman write about the



https://oag.ca.gov/ab3121/report
https://www.judicialwatch.org/wp-content/uploads/2024/05/Flinn-v-Evanston-reparation-complaint-04269.pdf
https://www.nbcnews.com/news/nbcblk/conservative-group-sues-evanston-reparations-racial-discrimination-rcna155634
https://www.nbcnews.com/news/nbcblk/conservative-group-sues-evanston-reparations-racial-discrimination-rcna155634
https://redressnetwork.org/wp-content/uploads/2024/01/2023_AARN-ANNUAL-REPORT-1-2.pdf
https://landback.org/
https://ndncollective.org/who-we-are/
https://www.cbglcollab.org/what-does-land-restitution-mean#:~:text=The%20Land%20Back%20movement%20advocates,and%20preferred%20for%20public%20lands.
https://sogoreate-landtrust.org/shuumi-land-tax/#:~:text=UP%20FOR%20UPDATES-,The%20Shuumi%20Land%20Tax%20is%20a%20voluntary%20annual%20contribution%20that,the%20Sogorea%20Te'%20Land%20Trust.
https://www.doa.nc.gov/about-doa/special-programs/office-justice-sterilization-victims
https://www.doa.nc.gov/about-doa/special-programs/office-justice-sterilization-victims

history of the eugenics movement in North Carolina in Alfred L. Brophy & Elizabeth Troutman,
The Eugenics Movement in North Carolina, 94 N.C. L. Rev. 1871 (2016). For more information
about the Eugenics Board program the Office of Justice for Sterilization Victims has published a
brochure here.

From 1909-1979 California institutions performed state-sponsored forced or involuntary
sterilizations which continued until 2010 as a result of now repealed eugenics laws. Around
20,000 women were victims of the eugenics program which targeted communities of color,
individuals with disabilities, and poor people in California State Department Hospitals and
Development Services institutions (a full list of the institutions involved can be found here).
More recently it was discovered that 144 women were illegally sterilized in California prisons of
whom more than half identified as Black, Hispanic, and Mexican; additionally, at least 100 more
women were sterilized in the 1990s. The Disabilities Rights Education and Defense Fund spent
four years advocating for reparation programs and in 2021 California Governor Gavin Newsom
approved $7.5 Million in funds for the victims, some of whom had no idea that their reproductive
capacities were taken from them. This resulted in the Forced or Involuntary Sterilization
Compensation Program (FISCP), which ended in 2023.

CHAPTER XI

ETHICS AND DOMESTIC HUMAN RIGHTS LAWYERING
p.693, add new section:
I11. INTERNATIONAL PROTECTIONS FOR HUMAN RIGHTS DEFENDERS?

Whistleblowers take on tremendous risk to their well-being when exposing an individual,
employer, government, or other actor’s wrongdoing. Whether identifying financial fraud or
abuse of power, they can face threats, humiliation, reputational damage, and violations of their
rights by the often-powerful actors they have exposed. Whistleblowers’ efforts to support the
public good simultaneously support international standards of human rights. Indeed,
whistleblowers are human rights defenders. Various international and regional human rights
mechanisms protect whistleblowers. Enforcing and expanding these protections is of paramount
importance for the international community.

UN Mechanisms

The Universal Declaration on Human Rights (UDHR) & the International Covenant on Civil
and Political Rights (ICCPR)

Article 19 of the UDHR provides fundamental rights for whistleblowers. It establishes that
“[e]veryone has the right to freedom of opinion and expression” and that right “includes freedom

2 This section on whistleblowers is adapted from Andrew Curran, INTERNATIONAL HUMAN RIGHTS PROTECTIONS
FOR WHISTLEBLOWERS (Program on Human Rights and the Global Economy, Northeastern Law, 2024). The
complete report is available at https://law.northeastern.edu/academics/centers/phrge/.
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https://www.doa.nc.gov/jsv/js-brochure/download
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=HSC&division=20.&title=&part=&chapter=1.6.&article=
https://information.auditor.ca.gov/pdfs/reports/2013-120.pdf
https://dredf.org/2021/07/13/california-passes-landmark-law-to-provide-reparations-to-survivors-of-state-sponsored-forced-sterilization/
https://victims.ca.gov/for-victims/fiscp/
https://victims.ca.gov/for-victims/fiscp/
https://law.northeastern.edu/academics/centers/phrge/

to hold opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers.” While the UDHR is not a legally binding
instrument, the principles of the UDHR are enshrined in the ICCPR, a legally binding treaty. The
provisions of the UDHR’s Article 19 are repeated in Article 19 of the ICCPR—again
establishing the right to “receive and impart information and ideas of all kinds, regardless of
frontiers.” Through the ICCPR, the U.S. is legally bound to uphold whistleblowers’ essential
rights to freedom of opinion, expression, and the exchange of information.

The Special Rapporteur on Freedom of Opinion and Expression

The United Nations Human Rights Council’s 46 Special Procedures (which include Special
Rapporteurs, Independent Experts, and Working Groups) offer important enforcement and
monitoring mechanisms for human rights, including the protection of whistleblowers. Special
Procedures are independent experts that monitor and report on specific areas of human rights
globally. They gather information through various means and report their findings to the U.N.
General Assembly and the Human rights Council.

The Special Rapporteur on Freedom of Opinion and Expression specifically investigates and
accepts complaints regarding relevant state violations of the ICCPR (referred to as
“submissions”), including violations of Article 19. The Special Rapporteur reviews submissions
and, in appropriate cases, sends letters (referred to as “communications”) to the actors in
question, detailing the particular allegations of ICCPR violations. The Special Rapporteur does
not act as a quasi-judicial body, but through the communications seeks to bring violations to the
actor’s attention and request their compliance with the ICCPR. Anyone is able to submit
information to the Special Rapporteur, and can find the applicable submission form here.
Submissions that ultimately lead to communications, as determined by the Special Rapporteur,
are compiled into a report presented to each session of the Human Rights Council. It is important
to note that submissions must request anonymity if desired, as victims’ names may otherwise be
included in both communications and reports to the Human Rights Council.

This reporting mechanism is essential to encourage compliance with whistleblower protections
found in Article 19 of the ICCPR. For example, in 2017 the Special Rapporteur David Kaye
issued a communication to the UN itself for allegedly failing to protect OHCHR staff members
from retaliation after blowing the whistle. The staff members alleged that the UNHRC reported
the status of 13 named human rights defenders and Chinese dissidents to the Chinese government
and their anticipated attendance at sessions of the human rights council. The communication
acknowledged that this request generated risk of detention and reprisal for the human rights
defenders, and also recognized that formal complaints on the matter may have resulted in hostile
workplace retaliation. The processing of this complaint demonstrates the efficacy of the Special
Rapporteur system and its recognition of the protection of whistleblowers under Article 19 of the
ICCPR.

In another example, the Special Rapporteur submitted a complaint to Israel in 2017 for the
retaliations and criminal prosecution against a government employee who blew the whistle on
alleged cases of corruption within the Tax Authority of Israel. Despite being promised protection
from the National Fraud Division of the Israel police, the employee was demoted and transferred
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within his office. Later, the employee was charged with thirty separate counts related to his
sharing of relevant information and “threatening” and “harassment” of associated officials
fielding the information. He was convicted on 28 of these charges and sentenced to probation. In
the complaint, the Special Rapporteur again invoked Article 19 of the ICCPR, ratified by Israel
in 1991. He specifically emphasized that “whistleblowers must be protected against coercion or
harassment, job loss, suspension or demotion, disciplinary penalty, blacklisting or prosecution on
grounds of breach of secrecy laws, libel or defamation.” This complaint highlights the critical
role that the Special Rapporteur on Freedom of Opinion and Expression can play in holding
governments accountable for protection of whistleblowers internationally.

Regional Mechanisms

The Organization of American States (OAS) was established in 1948 to ensure for member states
of the Western Hemisphere “an order of peace and justice, to promote their solidarity, to
strengthen their collaboration, and to defend their sovereignty, their territorial integrity, and their
independence.” The OAS’s human rights principles were initially set out in the 1948 Declaration
of the Rights and Duties of Man. This Declaration laid the foundation for the Inter-American
Commission on Human Rights (IACHR) and the Inter-American Court of Human Rights which
are principal bodies of the OAS that promote and monitor human rights in the Americas. In 1969
the rights articulated in the Declaration were codified in the American Convention on Human
Rights (ACHR)—which the United States has signed, but has not ratified.

The rights outlined in the ACHR include those relevant to whistleblowers. Specifically, Article
13 of the ACHR establishes the right to “seek, receive, and impart information and ideas of all
kinds, regardless of frontiers.” To protect and promote such rights, the IACHR maintains an
individual petition system, monitors human rights situations in member states, and publishes
reports in specific thematic areas.

The IACHR’s Individual Petition System operates similarly to the UN Special Rapporteurs’
submissions system. Individuals who believe they are the victim of human rights violations
detailed in the Declaration of the Rights and Duties of Man, the ACHR, and other Inter-
American treaties, can submit petitions to the IACHR if they have exhausted all domestic
remedies available to them. Individual petitions may be submitted via the IACHR’s website here.
After assessing a petition, the IACHR can reach out to the specific member state and recommend
correction of the alleged conduct, repair of resulting damages, changes to the legal system, or
other state actions. In addition to the individual petition system, the IACHR also actively reports
on the human rights conditions in member states through a variety of publications. These include
regular country reports of member states, collective annual reports for the region, and thematic
area reports for priority issues determined by the IACHR. Together, these reporting and
monitoring systems allow the IACHR to hold member states accountable to the provisions of the
Declaration of the Rights and Duties of Man, the ACHR, the OAS Charter, and other Inter-
American treaties.

Another component of regional whistleblower protections is the Inter-American Convention
Against Corruption (IACAC). The IACAC reflects the growing priority in the international
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community to address issues of corruption and to protect those who expose it. Article 3 of the
TACAC encourages states to adopt “systems for protecting public servants and private citizens
who, in good faith, report acts of corruption, including protection of their identities, in
accordance with their Constitutions and the basic principles of their domestic legal systems.”

Additionally, the Inter-American Court of Human Rights operates as a tribunal to interpret and
apply the American Convention. The court exercises three primary functions:

“a contentious function, in which it resolves contentious cases and supervises judgments; an
advisory function; and a function wherein it can order provisional measures.” While the court
serves an important role in upholding human rights for State Parties in the region, the U.S. is not
within the jurisdiction of the court, as it has not ratified the ACHR.

Conclusion

Both the U.N. and regional bodies provide varying levels of protection for whistleblowers.
Essential rights of whistleblowers are rooted in human rights frameworks and, more recently,
expanded upon in anti-corruption frameworks. When domestic protections are unavailable or
insufficient for whistleblowers, these international mechanisms can offer important alternative
legal pathways. However, while advocacy for strengthening these protections has grown in
recent years, there is still much to be done to ensure whistleblowers can safely seek justice
through international means.

First, the U.N. and regional bodies alike should incorporate whistleblower rights more explicitly
into existing human rights frameworks. While traditionally-protected rights such as freedom of
expression and freedom of assembly are integral to the actions of the whistleblowers, their
relevance must be made less ambiguous. Doing so will increase the likelihood that
whistleblowers utilize these mechanisms.

Second, the growing body of international anti-corruption law should more clearly recognize
these protections and the general status of whistleblowers as human rights defenders. The
international community has grown to recognize that whistleblowers are critical to exposing and
preventing corruption. By explicitly acknowledging whistleblowers as human rights defenders,
that role will only be amplified.

Finally, the UN and regional bodies alike must recognize that whistleblowers act as human rights
defenders beyond “traditional” cases of corruption (i.e., private sector fraud, bribery, abuse etc.).
Today, whistleblowers identifying instances of corruption are offered clear pathways of
protection, anonymity, and even reward. But what about whistleblowers acting to expose acts
outside of these protected categories? While traditional anti-corruption cases are important,
whistleblowers must be equally protected in their efforts to expose the realities of child-labor,
torture, environmental degradation, trafficking, government surveillance, and similar crimes.
Ultimately, the growing efforts of the UN and regional human rights bodies to protect
whistleblowers is a promising step forward for the international community. To ensure that
whistleblowers continue to effectively expose and prevent global crime and wrong-doing, these
bodies must continue to advocate for enhanced protections for whistleblowers and the human
rights they stand to defend.
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