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Environmental law continues to evolve rapidly, shaped by new scientific 

understanding, shifting political priorities, and increasing concerns about equity and climate 

resilience. Since the publication of the Fifth Edition in 2024, we have seen significant 

developments across all levels of government, including major rulemakings, high-profile 

litigation, and changing approaches to cost-benefit and distributional analysis. 

While the casebook remains a comprehensive and timely foundation for teaching 

environmental law, this update highlights key legal and policy developments since its 

publication. These include new developments under the Clean Air Act and the National 

Environmental Policy Act, changing considerations regarding the scope of agency authority, 

and mounting challenges to including climate considerations in traditional environmental 

governance.  

 

A. AN ADDENDUM ON ECUADOR’S NATURE’S RIGHTS 

 
CHAPTER I, SECTION 3: NON-ECONOMIC PERSPECTIVES ON ECONOMIC 

DEGRADATION, p. 55, after note 2 following the Guim & Livermore excerpt 

 

3. Political Shifts and Nature’s Rights. In 2019, the administration of Ecuadorian 

President Lenín Moreno initiated a major shake-up of the judiciary in which the 

Constitutional Court—largely appointed during the prior presidency—was replaced amid 

efforts to restructure judicial oversight bodies and align state institutions with the new 

administration’s agenda. The newly constituted Court quickly reassessed the nature’s rights 

provisions of the Ecuadorian Constitution in several landmark decisions. In the Aquepi River 

Case, Realpe Herrera v. SENAGUA, Case No. 1185‑20‑JP/21 (Const. Ct. Ecuador 

Dec. 15, 2021), the Court struck down a proposed plan by the municipality of Santo Domingo 

and the National Secretary of Water to divert water from the Aquepi River for agricultural 

purposes, finding that the plan violated the river’s rights. In the Los Cedros Case, Cevallos 

Moreno v. Ministry of Environment, Case No. 1149‑19‑JP/21 (Const. Ct. Ecuador Nov. 2021), 

the Court halted mining operations in the Los Cedros Protected Forest, finding that the forest 



 2 

was covered by the Constitution’s rights of nature provision, and that mining project, by 

threatening the continued existence of the forest ecosystem, violated those rights.   

Given these outcomes, are nature’s rights provisions more promising than they initially 

may have appeared? How does Ecuador’s experience illustrate the connection between the 

substantive interpretation of nature’s rights and broader institutional and political forces? 

 

B. JUDICIAL REVIEW OF AGENCY AUTHORITY UNDER STATUTES 

 

CHAPTER I, A COMMENT ON IMPLEMENTING ENVIRONMENTAL GOALS  

CHAPTER V, SECTION 6D: IMPLEMENTING NONATTAINMENT PROGRAMS 

CHAPTER V, SECTION 11B(V): REGULATING POWER PLANTS   

 

Chapter I introduces the goals of environmental law and policy, which range from 

those grounded in the economics perspective to those grounded in other theories about the 

optimal relationship between humans and other species and the natural environment. How 

these goals are pursued often turns on the scope of agency authority under relevant 

environmental statutes. For a long time, courts deferred to reasonable agency interpretations 

of statutes under the Chevron doctrine, recognizing agencies’ comparative expertise, political 

accountability, and institutional experience. That framework was established in Chevron, 

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837 (1984), a case 

concerning the EPA’s flexibility under the Clean Air Act, excerpted in Chapter V, Section 6D.  

Questions about the scope of agency authority arise throughout environmental law: 

Can an agency act in a given context? May it regulate a particular pollutant? Can it use a 

certain risk-mitigation tool? Under Chevron, courts generally deferred to agency 

interpretations in such contexts. But in June 2024, the Supreme Court overruled Chevron in 

Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), a case involving the scope of 

agency power under the Magnuson-Stevens Fishery Conservation and Management Act. 

Going forward, courts will resolve questions about agency authority by applying traditional 

tools of statutory interpretation, without deferring to the agency’s view.  

We recommend pairing Loper Bright with the introductory materials so that students 

can reflect on the role Chevron deference has played across the cases that follow under 

various statutes covered in this casebook. What becomes of those interpretations now? How 

might judicial review of agency authority in the environmental context evolve going forward? 

Alternatively, instructors may choose to assign Loper Bright following the Chevron excerpt 

in Chapter V, Section 6D, allowing students to consider the doctrinal shift in historical 

context. 

 

Loper Bright Enterprises v. Raimondo 

603 U.S. 369 (2024). 

■ CHIEF JUSTICE ROBERTS delivered the opinion of the Court: 

Since our decision in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 

U.S. 837 (1984), we have sometimes required courts to defer to “permissible” agency 

interpretations of the statutes those agencies administer—even when a reviewing court reads the 

statute differently. In these cases we consider whether that doctrine should be overruled.  
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I 

Our Chevron doctrine requires courts to use a two-step framework to interpret statutes 

administered by federal agencies. After determining that a case satisfies the various 

preconditions we have set for Chevron to apply, a reviewing court must first assess “whether 

Congress has directly spoken to the precise question at issue.” Id., at 842. If, and only if, 

congressional intent is “clear,” that is the end of the inquiry. Ibid. But if the court determines 

that “the statute is silent or ambiguous with respect to the specific issue” at hand, the court must, 

at Chevron’s second step, defer to the agency’s interpretation if it “is based on a permissible 

construction of the statute.” Id., at 843. The reviewing courts in each of the cases before us applied 

Chevron’s framework to resolve in favor of the Government challenges to the same agency rule.  

A 

Before 1976, unregulated foreign vessels dominated fishing in the international waters off 

the U. S. coast, which began just 12 nautical miles offshore. See, e.g., S. Rep. No. 94–459, pp. 2–

3 (1975). Recognizing the resultant overfishing and the need for sound management of fishery 

resources, Congress enacted the Magnuson-Stevens Fishery Conservation and Management Act 

(MSA). See 90 Stat. 331 (codified as amended at 16 U. S. C. §1801 et seq.). . . . 

The MSA . . . may also require that “one or more observers be carried on board” domestic 

vessels “for the purpose of collecting data necessary for the conservation and management of the 

fishery.” §1853(b)(8). . . . NMFS fully funded the observer coverage the New England Fishery 

Management Council required in its plan for the Atlantic herring fishery. See 79 Fed. Reg. 8792 

(2014). In 2013, however, the council proposed amending its fishery management plans to 

empower it to require fishermen to pay for observers if federal funding became unavailable. 

Several years later, NMFS promulgated a rule approving the amendment. See 85 Fed. Reg. 7414 

(2020). . . .  

B 

Petitioners . . . are family businesses that operate in the Atlantic herring fishery. In February 

2020, they challenged the Rule under the MSA, 16 U. S. C. §1855(f), which incorporates the 

Administrative Procedure Act (APA), 5 U. S. C. §551 et seq. In relevant part, they argued that the 

MSA does not authorize NMFS to mandate that they pay for observers required by a fishery 

management plan. The District Court granted summary judgment to the Government. . . .  

A divided panel of the D. C. Circuit affirmed. See 45 F. 4th 359 (2022). The majority 

addressed various provisions of the MSA and concluded that it was not “wholly unambiguous” 

whether NMFS may require Atlantic herring fishermen to pay for observers. Id., at 366. Because 

there remained “some question” as to Congress’s intent, id., at 369, the court proceeded to 

Chevron’s second step and deferred to the agency’s interpretation as a “reasonable” construction 

of the MSA, 45 F. 4th, at 370. . . . 

C 

We granted certiorari . . . limited to the question whether Chevron should be overruled or 

clarified. See 601 U.S. ___ (2023); 598 U. S. ___ (2023). 

II 

A 

Article III of the Constitution assigns to the Federal Judiciary the responsibility and power 

to adjudicate “Cases” and “Controversies”—concrete disputes with consequences for the parties 

involved. . . . 

The Framers also envisioned that the final “interpretation of the laws” would be “the proper 

and peculiar province of the courts.” Id., No. 78, at 525 (A. Hamilton). . . . 
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The Court also recognized from the outset, though, that exercising independent judgment 

often included according due respect to Executive Branch interpretations of federal statutes. . . . 

Such respect was thought especially warranted when an Executive Branch interpretation 

was issued roughly contemporaneously with enactment of the statute and remained consistent 

over time. See Dickson, 15 Pet., at 161; United States v. Alabama Great Southern R. Co., 142 U. 

S. 615, 621 (1892); National Lead Co. v. United States, 252 U. S. 140, 145–146 (1920). . . .  

“Respect,” though, was just that. The views of the Executive Branch could inform the 

judgment of the Judiciary, but did not supersede it. Whatever respect an Executive Branch 

interpretation was due, a judge “certainly would not be bound to adopt the construction given by 

the head of a department.” Decatur, 14 Pet., at 515; see also Burnet v. Chicago Portrait Co., 285 

U. S. 1, 16 (1932). . . . 

B 

The New Deal ushered in a “rapid expansion of the administrative process.” United States v. 

Morton Salt Co., 338 U. S. 632, 644 (1950). But as new agencies with new powers proliferated, 

the Court continued to adhere to the traditional understanding that questions of law were for 

courts to decide, exercising independent judgment.  

During this period, the Court often treated agency determinations of fact as binding on the 

courts, provided that there was “evidence to support the findings.” St. Joseph Stock Yards Co. v. 

United States, 298 U. S. 38, 51 (1936). “When the legislature itself acts within the broad field of 

legislative discretion,” the Court reasoned, “its determinations are conclusive.” Ibid. Congress 

could therefore “appoint[] an agent to act within that sphere of legislative authority” and “endow 

the agent with power to make findings of fact which are conclusive, provided the requirements of 

due process which are specially applicable to such an agency are met, as in according a fair 

hearing and acting upon evidence and not arbitrarily.” Ibid. (emphasis added). 

But the Court did not extend similar deference to agency resolutions of questions of law. It 

instead made clear, repeatedly, that “[t]he interpretation of the meaning of statutes, as applied 

to justiciable controversies,” was “exclusively a judicial function.” United States v. American 

Trucking Assns., Inc., 310 U. S. 534, 544 (1940); see also Social Security Bd. v. Nierotko, 327 U. 

S. 358, 369 (1946); Medo Photo Supply Corp. v. NLRB, 321 U. S. 678, 681–682, n. 1 (1944). The 

Court understood, in the words of Justice Brandeis, that “[t]he supremacy of law demands that 

there shall be opportunity to have some court decide whether an erroneous rule of law was 

applied.” St. Joseph Stock Yards, 298 U. S., at 84 (concurring opinion). It also continued to note, 

as it long had, that the informed judgment of the Executive Branch—especially in the form of an 

interpretation issued contemporaneously with the enactment of the statute—could be entitled to 

“great weight.” American Trucking Assns., 310 U. S., at 549.  

Perhaps most notably along those lines, in Skidmore v. Swift & Co., 323 U. S. 134 (1944), the 

Court explained that the “interpretations and opinions” of the relevant agency, “made in 

pursuance of official duty” and “based upon . . . specialized experience,” “constitute[d] a body of 

experience and informed judgment to which courts and litigants [could] properly resort for 

guidance,” even on legal questions. Id., at 139–140. “The weight of such a judgment in a particular 

case,” the Court observed, would “depend upon the thoroughness evident in its consideration, the 

validity of its reasoning, its consistency with earlier and later pronouncements, and all those 

factors which give it power to persuade, if lacking power to control.” Id., at 140. . . . 

In any event, the Court was far from consistent in reviewing deferentially even such 

factbound statutory determinations. Often the Court simply interpreted and applied the statute 

before it. See K. Davis, Administrative Law §248, p. 893 (1951). . . .  
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Nothing in the New Deal era or before it thus resembled the deference rule the Court would 

begin applying decades later to all varieties of agency interpretations of statutes. . . . 

C 

. . . In addition to prescribing procedures for agency action, the APA delineates the basic 

contours of judicial review of such action. As relevant here, Section 706 directs that “[t]o the extent 

necessary to decision and when presented, the reviewing court shall decide all relevant questions 

of law, interpret constitutional and statutory provisions, and determine the meaning or 

applicability of the terms of an agency action.” 5 U. S. C. §706. It further requires courts to “hold 

unlawful and set aside agency action, findings, and conclusions found to be . . . not in accordance 

with law.” §706(2)(A). 

The APA thus codifies for agency cases the unremarkable, yet elemental proposition reflected 

by judicial practice dating back to Marbury: that courts decide legal questions by applying their 

own judgment. It specifies that courts, not agencies, will decide “all relevant questions of law” 

arising on review of agency action, §706 (emphasis added)— even those involving ambiguous 

laws—and set aside any such action inconsistent with the law as they interpret it. . . . 

The text of the APA means what it says. And a look at its history if anything only underscores 

that plain meaning. According to both the House and Senate Reports on the legislation, Section 

706 “provide[d] that questions of law are for courts rather than agencies to decide in the last 

analysis.” H. R. Rep. No. 1980, 79th Cong., 2d Sess., 44 (1946) (emphasis added); accord, S. Rep. 

No. 752, 79th Cong., 1st Sess., 28 (1945). . . . 

The APA, in short, incorporates the traditional understanding of the judicial function, under 

which courts must exercise independent judgment in determining the meaning of statutory 

provisions. In exercising such judgment, though, courts may—as they have from the start—seek 

aid from the interpretations of those responsible for implementing particular statutes. Such 

interpretations “constitute a body of experience and informed judgment to which courts and 

litigants may properly resort for guidance” consistent with the APA. Skidmore, 323 U. S., at 140. 

And interpretations issued contemporaneously with the statute at issue, and which have 

remained consistent over time, may be especially useful in determining the statute’s meaning. 

See ibid.; American Trucking Assns., 310 U. S., at 549.   

In a case involving an agency, of course, the statute’s meaning may well be that the agency 

is authorized to exercise a degree of discretion. Congress has often enacted such statutes. For 

example, some statutes “expressly delegate[]” to an agency the authority to give meaning to a 

particular statutory term. Batterton v. Francis, 432 U. S. 416, 425 (1977) (emphasis deleted).1 

Others empower an agency to prescribe rules to “fill up the details” of a statutory scheme, 

Wayman v. Southard, 10 Wheat. 1, 43 (1825), or to regulate subject to the limits imposed by a 

 
1 See, e.g., 29 U. S. C. §213(a)(15) (exempting from provisions of the Fair Labor Standards Act “any 

employee employed on a casual basis in domestic service employment to provide companionship 

services for individuals who (because of age or infirmity) are unable to care for themselves (as such 

terms are defined and delimited by regulations of the Secretary)” (emphasis added)); 

42 U.S.C. §5846(a)(2) (requiring notification to Nuclear Regulatory Commission when a facility or 

activity licensed or regulated pursuant to the Atomic Energy Act “contains a defect which could 

create a substantial safety hazard, as defined by regulations which the Commission shall 

promulgate” (emphasis added)). 
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term or phrase that “leaves agencies with flexibility,” Michigan v. EPA, 576 U. S. 743, 752 (2015), 

such as “appropriate” or “reasonable.”2 

When the best reading of a statute is that it delegates discretionary authority to an agency, 

the role of the reviewing court under the APA is, as always, to independently interpret the statute 

and effectuate the will of Congress subject to constitutional limits. . . . 

III 

The deference that Chevron requires of courts reviewing agency action cannot be squared 

with the APA.  

A 

. . . Chevron, decided in 1984 by a bare quorum of six Justices, triggered a marked departure 

from the traditional approach. The question in the case was whether an EPA regulation 

“allow[ing] States to treat all of the pollution-emitting devices within the same industrial 

grouping as though they were encased within a single ‘bubble’” was consistent with the term 

“stationary source” as used in the Clean Air Act. 467 U. S., at 840. To answer that question of 

statutory interpretation, the Court articulated and employed a now familiar two-step approach 

broadly applicable to review of agency action. . . . 

Employing this new test, the Court concluded that Congress had not addressed the question 

at issue with the necessary “level of specificity” and that EPA’s interpretation was “entitled to 

deference.” Id., at 865. It did not matter why Congress, as the Court saw it, had not squarely 

addressed the question, see ibid., or that “the agency ha[d] from time to time changed its 

interpretation,” id., at 863. The latest EPA interpretation was a permissible reading of the Clean 

Air Act, so under the Court’s new rule, that reading controlled. . . . 

B 

Neither Chevron nor any subsequent decision of this Court attempted to reconcile its 

framework with the APA. The “law of deference” that this Court has built on the foundation laid 

in Chevron has instead been “[h]eedless of the original design” of the APA. Perez, 575 U. S., at 

109 (Scalia, J., concurring in judgment).  

1 

Chevron defies the command of the APA that “the reviewing court”—not the agency whose 

action it reviews—is to “decide all relevant questions of law” and “interpret . . . statutory 

provisions.” §706 (emphasis added). It requires a court to ignore, not follow, “the reading the court 

would have reached” had it exercised its independent judgment as required by the APA. Chevron, 

467 U. S., at 843, n. 11. And although exercising independent judgment is consistent with the 

“respect” historically given to Executive Branch interpretations, see, e.g., Edwards’ Lessee, 12 

Wheat., at 210; Skidmore, 323 U. S., at 140, Chevron insists on much more. It demands that 

courts mechanically afford binding deference to agency interpretations, including those that have 

been inconsistent over time. See 467 U. S., at 863. Still worse, it forces courts to do so even when 

a pre-existing judicial precedent holds that the statute means something else—unless the prior 

court happened to also say that the statute is “unambiguous.” Brand X, 545 U. S., at 982. . . . 

 
2 See, e.g., 33 U. S. C. §1312(a) (requiring establishment of effluent limitations “[w]henever, in the 

judgment of the [Environmental Protection Agency (EPA)] Administrator . . . , discharges of 

pollutants from a point source or group of point sources . . . would interfere with the attainment or 

maintenance of that water quality . . . which shall assure” various outcomes, such as the “protection 

of public health” and “public water supplies”); 42 U. S. C. §7412(n)(1)(A) (directing EPA to regulate 

power plants “if the Administrator finds such regulation is appropriate and necessary”).  
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Perhaps most fundamentally, Chevron’s presumption is misguided because agencies have no 

special competence in resolving statutory ambiguities. Courts do. . . . The very point of the 

traditional tools of statutory construction—the tools courts use every day— is to resolve statutory 

ambiguities. That is no less true when the ambiguity is about the scope of an agency’s own 

power—perhaps the occasion on which abdication in favor of the agency is least appropriate.  

2 

The Government responds that Congress must generally intend for agencies to resolve 

statutory ambiguities because agencies have subject matter expertise regarding the statutes they 

administer; because deferring to agencies purportedly promotes the uniform construction of 

federal law; and because resolving statutory ambiguities can involve policymaking best left to 

political actors, rather than courts. See Brief for Respondents in No. 22–1219, pp. 16–19. The 

dissent offers more of the same. See post, at 9–14. But none of these considerations justifies 

Chevron’s sweeping presumption of congressional intent.  

Beginning with expertise, we recently noted that interpretive issues arising in connection 

with a regulatory scheme often “may fall more naturally into a judge’s bailiwick” than an agency’s. 

Kisor, 588 U. S., at 578 (opinion of the Court). . . . 

But even when an ambiguity happens to implicate a technical matter, it does not follow that 

Congress has taken the power to authoritatively interpret the statute from the courts and given 

it to the agency. Congress expects courts to handle technical statutory questions. . . . The parties 

and amici in such cases are steeped in the subject matter, and reviewing courts have the benefit 

of their perspectives. In an agency case in particular, the court will go about its task with the 

agency’s “body of experience and informed judgment,” among other information, at its disposal. 

Skidmore, 323 U. S., at 140. And although an agency’s interpretation of a statute “cannot bind a 

court,” it may be especially informative “to the extent it rests on factual premises within [the 

agency’s] expertise.” Bureau of Alcohol, Tobacco and Firearms v. FLRA, 464 U. S. 89, 98, n. 8 

(1983). Such expertise has always been one of the factors which may give an Executive Branch 

interpretation particular “power to persuade, if lacking power to control.” Skidmore, 323 U. S., at 

140; see, e.g., County of Maui v. Hawaii Wildlife Fund, 590 U. S. 165, 180 (2020); Moore, 95 U. S., 

at 763.  

For those reasons, delegating ultimate interpretive authority to agencies is simply not 

necessary to ensure that the resolution of statutory ambiguities is well informed by subject matter 

expertise. The better presumption is therefore that Congress expects courts to do their ordinary 

job of interpreting statutes, with due respect for the views of the Executive Branch. And to the 

extent that Congress and the Executive Branch may disagree with how the courts have performed 

that job in a particular case, they are of course always free to act by revising the statute. . . 

3 

 In truth, Chevron’s justifying presumption is, as Members of this Court have often 

recognized, a fiction. . . 

Consider the many refinements we have made in an effort to match Chevron’s presumption 

to reality. We have said that Chevron applies only “when it appears that Congress delegated 

authority to the agency generally to make rules carrying the force of law, and that the agency 

interpretation claiming deference was promulgated in the exercise of that authority.” Mead, 533 

U. S., at 226–227. In practice, that threshold requirement—sometimes called Chevron “step 

zero”—largely limits Chevron to “the fruits of notice-and-comment rulemaking or formal 

adjudication.” 533 U. S., at 230. But even when those processes are used, deference is still not 

warranted “where the regulation is ‘procedurally defective’—that is, where the agency errs by 
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failing to follow the correct procedures in issuing the regulation.” Encino Motorcars, LLC v. 

Navarro, 579 U. S. 211, 220 (2016) (quoting Mead, 533 U. S., at 227).  

Even where those procedural hurdles are cleared, substantive ones remain. Most notably, 

Chevron does not apply if the question at issue is one of “deep ‘economic and political 

significance.’” King v. Burwell, 576 U. S. 473, 486 (2015). . . Nor have we applied Chevron to 

agency interpretations of judicial review provisions, see Adams Fruit Co., 494 U. S., at 649–650, 

or to statutory schemes not administered by the agency seeking deference, see Epic Systems Corp. 

v. Lewis, 584 U. S. 497, 519– 520 (2018). And we have sent mixed signals on whether Chevron 

applies when a statute has criminal applications. Compare Abramski v. United States, 573 U. S. 

169, 191 (2014), with Babbitt v. Sweet Home Chapter, Communities for Great Ore., 515 U. S. 687, 

704, n. 18 (1995). . . 

This Court, for its part, has not deferred to an agency interpretation under Chevron since 

2016. See Cuozzo, 579 U. S., at 280 (most recent occasion). But Chevron remains on the books. So 

litigants must continue to wrestle with it, and lower courts—bound by even our crumbling 

precedents, see Agostini v. Felton, 521 U. S. 203, 238 (1997)—understandably continue to apply 

it. . . . 

IV 

The only question left is whether stare decisis, the doctrine governing judicial adherence to 

precedent, requires us to persist in the Chevron project. It does not. Stare decisis is not an 

“inexorable command,” Payne v. Tennessee, 501 U. S. 808, 828 (1991), and the stare decisis 

considerations most relevant here—“the quality of [the precedent’s] reasoning, the workability of 

the rule it established, . . . and reliance on the decision,” Knick v. Township of Scott, 588 U. S. 

180, 203 (2019) (quoting Janus v. State, County, and Municipal Employees, 585 U. S. 878, 917 

(2018))—all weigh in favor of letting Chevron go.  

Chevron has proved to be fundamentally misguided. Despite reshaping judicial review of 

agency action, neither it nor any case of ours applying it grappled with the APA— the statute 

that lays out how such review works. Its flaws were nonetheless apparent from the start, 

prompting this Court to revise its foundations and continually limit its application. It has 

launched and sustained a cottage industry of scholars attempting to decipher its basis and 

meaning. . . . 

Experience has also shown that Chevron is unworkable. The defining feature of its 

framework is the identification of statutory ambiguity, which requires deference at the doctrine’s 

second step. But the concept of ambiguity has always evaded meaningful definition. As Justice 

Scalia put the dilemma just five years after Chevron was decided: “How clear is clear?” 1989 Duke 

L. J., at 521. . . . 

Chevron accordingly has undermined the very “rule of law” values that stare decisis exists to 

secure. Michigan v. Bay Mills Indian Community, 572 U. S. 782, 798 (2014). And it cannot be 

constrained by admonishing courts to be extra careful, or by tacking on a new batch of conditions. 

We would need to once again “revis[e] its theoretical basis . . . in order to cure its practical 

deficiencies.” Montejo v. Louisiana, 556 U. S. 778, 792 (2009). Stare decisis does not require us to 

do so, especially because any refinements we might make would only point courts back to their 

duties under the APA to “decide all relevant questions of law” and “interpret . . . statutory 

provisions.” §706. Nor is there any reason to wait helplessly for Congress to correct our mistake. 

The Court has jettisoned many precedents that Congress likewise could have legislatively 

overruled. See, e.g., Patterson v. McLean Credit Union, 485 U. S. 617, 618 (1988) (per curiam) 

(collecting cases). And part of “judicial humility,” post, at 3, 25 (opinion of KAGAN, J.,), is 
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admitting and in certain cases correcting our own mistakes, especially when those mistakes are 

serious, see post, at 8–9 (opinion of GORSUCH, J.).  

This is one of those cases. Chevron was a judicial invention that required judges to disregard 

their statutory duties. And the only way to “ensure that the law will not merely change erratically, 

but will develop in a principled and intelligible fashion,” Vasquez v. Hillery, 474 U. S. 254, 265 

(1986), is for us to leave Chevron behind.  

By doing so, however, we do not call into question prior cases that relied on the Chevron 

framework. The holdings of those cases that specific agency actions are lawful—including the 

Clean Air Act holding of Chevron itself—are still subject to statutory stare decisis despite our 

change in interpretive methodology. See CBOCS West, Inc. v. Humphries, 553 U. S. 442, 457 

(2008). Mere reliance on Chevron cannot constitute a “‘special justification’” for overruling such a 

holding, because to say a precedent relied on Chevron is, at best, “just an argument that the 

precedent was wrongly decided.” Halliburton Co. v. Erica P. John Fund, Inc., 573 U. S. 258, 266 

(2014) (quoting Dickerson v. United States, 530 U. S. 428, 443 (2000)). That is not enough to justify 

overruling a statutory precedent. 

* * * 

. . . Chevron is overruled. Courts must exercise their independent judgment in deciding 

whether an agency has acted within its statutory authority, as the APA requires. Careful 

attention to the judgment of the Executive Branch may help inform that inquiry. And when a 

particular statute delegates authority to an agency consistent with constitutional limits, courts 

must respect the delegation, while ensuring that the agency acts within it. But courts need not 

and under the APA may not defer to an agency interpretation of the law simply because a statute 

is ambiguous.  

Because the D. C. and First Circuits relied on Chevron in deciding whether to uphold the 

Rule, their judgments are vacated, and the cases are remanded for further proceedings consistent 

with this opinion. 

It is so ordered.  

 

NOTES AND QUESTIONS 

1. The Environmental Context. In Chevron U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U. S. 837 (1984), the dispute hinged on how the EPA interpreted the term 

“stationary source” under the Act’s 1977 amendments, which required stricter controls in 

areas that did not meet national air quality standards. The Reagan Administration’s EPA 

allowed states to use the “bubble concept,” which would permit industrial plants in their 

entirety to be treated as a single source as opposed to treating each individual smokestack as 

a source. This meant that increases in emissions from one part of a facility could be offset by 

reductions in other parts, increasing a facility’s flexibility. The Natural Resources Defense 

Council (NRDC) challenged this interpretation, arguing that it undermined the Act’s intent 

by enabling companies to avoid stricter controls during upgrades or expansions. The Supreme 

Court sided with Chevron and upheld the EPA’s rule, rejecting the NRDC’s view of the 

statute. Notwithstanding the origin, Chevron deference became viewed as a powerful tool that 

allowed agencies like the EPA to defend stronger regulations under future administrations.  

Loper Bright altered the landscape of environmental law yet again. How would the 

Chevron case have been decided under the Loper Bright standard? Is interpreting the word 

stationary source (undefined in the statute in the relevant section) a question of law or fact? 

How should a court consider Congress’s intention to set stricter controls for nonattainment 
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areas as compared to areas that already meet national air quality standards? How should a 

court treat EPA’s interpretation, which had changed between the Carter and Reagan 

Administrations as applied to nonattainment areas? 

2. Chevron’s Continuing Influence. Several important decisions in environmental law 

under a range of statutes were decided in reliance on Chevron. Chief Justice Roberts stated 

in Loper Bright that prior decisions will not be disrupted. In Corner Post, Inc. v. Bd. of 

Governors of the Fed. Rsrv. Sys., 603 U.S. 799 (2024), however, the Court held that a new 

regulated entity can raise questions regarding prior interpretations in new litigation. How 

should a court treat a prior precedent that relied on Chevron when the interpretative question 

is newly before it? How should environmental lawyers consider precedent that relied on 

Chevron?  

3. The Dissent. In her dissent, Justice Kagan uses an environmental hypothetical to 

demonstrate the consequences of overturning Chevron. “Under the Endangered Species Act, 

the Fish and Wildlife Service must designate endangered ‘vertebrate fish or wildlife’ species, 

including ‘distinct population segment[s]’ of those species. 16 U. S. C. §1532(16); see §1533. 

What makes one population segment ‘distinct’ from another? Must the Service treat the 

Washington State population of western gray squirrels as ‘distinct’ because it is 

geographically separated from other western gray squirrels? Or can the Service take into 

account that the genetic makeup of the Washington population does not differ markedly from 

the rest? See Northwest Ecosystem Alliance v. United States Fish and Wildlife Serv., 475 F. 

3d 1136, 1140–1145, 1149 (CA9 2007).” See Loper Bright Enters. v. Raimondo, 603 U.S. 369 

(2024) (J. Kagan, dissenting).  

Under Loper Bright, how “persuasive” is an agency’s opinion on the meaning of a statutory 

term that is informed by science? Is there an opportunity to ignore scientific evidence in favor 

of “judicial hubris,” as Justice Kagan says? 

4. Separation of Powers. The majority in Loper Bright emphasized the judiciary’s role as 

determining what the law is. But are judges better equipped than agencies to interpret broad 

or ambiguous technical statutes like the Clean Air Act or the Endangered Species Act (see 

Justice Kagan’s hypothetical in note 3)? Think about how this reallocation of power might 

affect the balance between the branches of government. Does it enhance or undermine 

democratic accountability? Does it cause any separation of powers concerns? 

5. Inconsistency. One concern with overturning Chevron is the possibility of regulatory 

instability. If courts now must interpret ambiguous statutes without deferring to agency 

views, the same statutory provision could be interpreted differently by different courts in 

different jurisdictions. How might this affect long-term environmental planning and 

compliance by regulated entities?  

 

C. DEVELOPMENTS IN COST-BENEFIT ANALYSIS 

 

CHAPTER II, SECTION 2, p. 103 following the discussion of Biden Administration 

actions 

 

Finally, the Biden Administration revised OMB Circular A-4, a key guidance 

document for conducting cost-benefit analysis, for the first time since 2003, lowering default 

discount rates and expanding guidance on conducting distributional analysis. See Circular 

A-4 (2023). 
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Upon returning to office in 2025, President Trump moved swiftly to reassert control 

over the regulatory review process and undo his predecessor’s changes. He revoked Executive 

Order 14,094, see Exec. Order No. 14,148, 90 Fed. Reg. 8237 (2025), and instructed the OMB 

Director to revoke the revised 2023 version of Circular A-4 and reinstate the 2003 version, 

see Exec. Order No. 14,192, 90 Fed. Reg. 9065 (2025). President Trump also expanded on 

deregulatory pressures from his first administration by directing certain agencies to comply 

with an even more aggressive requirement to rescind ten existing regulations before issuing 

a new regulation. See Exec. Order No. 14,192, 90 Fed. Reg. 9065 (2025). He also revived the 

regulatory budget concept, requiring the total incremental cost of new regulations to be below 

zero for fiscal year 2025. See id. 

 

CHAPTER II, SECTION 2A: RISK-MANAGEMENT FRAMEWORKS, p. 117, addendum to 

note 17 

 

17. . . . Upon returning to office in 2025, President Trump reinstated the regulatory budget 

concept, requiring the total incremental cost of new regulations to be below zero for fiscal year 

2025. See Exec. Order No. 14,192, 90 Fed. Reg. 9065 (2025). 

 

CHAPTER II, SECTION 2A: RISK-MANAGEMENT FRAMEWORKS, pp. 128-29, 

addendum to note 7 

 

7. . . . During his second term, President Trump again reversed course. He revoked Executive 

Order 13,990 and formally disbanded the IWG for a second time. See Exec. Order No. 14,154, 

90 Fed. Reg. 8353 (2025). In that same executive order, he also directed agencies to cease 

using the IWG’s interim estimates and to rely on calculations consistent with Circular A-4’s 

original 2003 guidance, including limiting consideration to domestic effects and applying 

higher discount rates. Subsequently, the Office of Management and Budget issued a 

memorandum instructing agencies to revert to the 2003 version of Circular A-4 and to exclude 

the SCC and SCM from regulatory analysis unless expressly required by statute. 

 

D. DEVELOPMENTS IN ENVIRONMENTAL JUSTICE 

 

CHAPTER II, SECTION 3B: LEGAL THEORIES FOR ADDRESSING DISPROPORTIONATE 

RISKS, pp. 171-72 introducing legal theories 

CHAPTER II, SECTION 3B: LEGAL THEORIES FOR ADDRESSING DISPROPORTIONATE 

RISKS, p. 177, p. 181 note 2 

 

The introduction to legal theories for addressing disproportionate risks (pp. 171-72) 

and the subsequent discussion about Title VI of the Civil Right Act (p. 177) requires an 

addendum acknowledging important actions under the Trump Administration. President 

Trump’s second term has already marked a dramatic rollback of federal environmental 

justice initiatives. On January 21, 2025, President Trump issued Executive Order 14,173, 90 

Fed. Reg. 8633 (2025), which revoked Executive Order 12,898, thereby dismantling the first 

federal commitment to environmental justice. The executive order also directed OMB to 
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terminate all environmental justice offices, positions, equity action plans, grants, and 

programs. Meanwhile, a separate executive order focused on civil‑rights enforcement. On 

April 23, 2025, Executive Order 14,281, 90 Fed. Reg. 17537 (2025), instructed the 

Department of Justice to repeal or amend longstanding disparate-impact regulations and 

deprioritize enforcement under Title VI based on disparate-impact theories, further eroding 

administrative avenues for environmental justice claims.  

 

E. CHANGING LANDSCAPE UNDER THE CLEAN AIR ACT 

 

The Trump Administration has moved quickly to make various changes, especially in 

the context of regulating air pollution. At the same time, the Supreme Court has decided 

several cases related to the Clean Air Act. This section briefly outlines these developments 

as relevant to notes in the Fifth Edition. 

 

CHAPTER V, SECTION 2A: INTRODUCTION, p. 361, addendum to Table V.1. National 

Ambient Air Quality Standards 

 

On March 6, 2024, under the Biden Administration, EPA revised the primary annual 

PM2.5 NAAQS, lowering the level from 12.0 µg/m3 to 9.0 µg/m3. On March 12, 2025, the Trump 

Administration announced that it would reconsider these standards. 

 

CHAPTER V, SECTION 6D: IMPLEMENTING NONATTAINMENT, p. 451, new note after 

note 4 following the excerpt of Chevron, U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984) 
 

5. End of Chevron. In 2024, the Supreme Court overruled Chevron (see separate material), 

holding that “[c]ourts must exercise their independent judgment in deciding whether an 

agency has acted within its statutory authority.” Loper Bright Enters. v. Raimondo, 603 U.S. 

369, 412 (2024). How would this case have been decided differently under Loper Bright? 

 

CHAPTER V, SECTION 8B: A QUARTER CENTURY OF EFFORTS TO CONTROL 

REGIONAL POLLUTION, p. 502, new notes after note 10 following the excerpt of 

Environmental Protection Agency v. EME Homer City Generation, 572 U.S. 489 (2014) 

 

11. Additional Hurdle. Ohio v. EPA, 603 U.S. 279, 288 (2024), involved a challenge to a FIP 

for ozone, under which EPA disapproved the SIPs for 23 states and imposed a federal plan 

“assess[ing] ‘significant contribution’ by determining what measures in upwind States would 

maximize cost-effective ozone-level improvements in the States downwind of them.” When 

twelve states received individual judicial stays against the rule, the remaining eleven 

challenged EPA’s decision to continue to apply the rule to them. They argued that the rule 

was arbitrary and capricious on the ground that the agency had not explained how the 

regulation would continue to be cost-effective when applied to only a subset of the original 

states. In an opinion by Justice Gorsuch, the Court determined that the regulation did not 

explain “how [its] measures” would continue to “maximize cost effectiveness” if more than half 
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of the states were severed from the plan. Id. at 295. Justice Barrett’s dissent criticized the 

majority for brushing aside an explanation, along the lines the Court sought, that EPA had 

in fact provided in its response to comments. Id. at 314–16 (Barrett, J., joined by Sotomayor, 

Kagan, and Jackson, JJ., dissenting). 

12. Venue Issues. The Supreme Court returned to the Clean Air Act’s interstate pollution 

provisions one year later, in Oklahoma v. EPA, 605 U.S. __ (2025), holding that challenges to 

EPAs disapproval of SIPs had to be filed in the regional circuits whereas challenges to FIPs 

had to be filed in the D.C. Circuit. Under 42 U.S.C. § 7607(b)(1), challenges to EPA actions 

under the Clean Air Act must be brought in the D.C. Circuit if they are “nationally applicable” 

and in the regional circuits if they are “locally or regionally applicable.” But the provision 

channeling challenges to a “locally or regionally applicable” action to the regional circuits 

contains an exception “if such action is based on a determination of nationwide scope or effect 

and if in taking such action the Administrator finds and publishes that such action is based 

on such a determination.” Id. In a unanimous decision, the Court held that the relevant action 

for the purposes of this exception was the disapproval of an individual SIP, not the combined 

disapproval of 21 SIPs and promulgation of a FIP, and that this action did not have 

“nationwide scope or effect.” How does this case interact with Ohio v. EPA, discussed in the 

prior note?  How does it complicate EPA’s strategy for controlling interstate pollution?  

 

CHAPTER V, SECTION 10B: REGULATING POWER PLANTS, p. 569, addition to note 7 

following the excerpt of Michigan v. Environmental Protection Agency, 576 U.S. 743 

(2015) 

 

7. . . . In 2023, the Biden Administration reissued the “appropriate and necessary” 

determination, providing significantly more robust analysis, particularly with respect to 

benefits that cannot be quantified or monetized, than the Obama Administration had done.
 

This time, despite the prior decade of litigation, the determination was not challenged. 

 

CHAPTER V, SECTION 11A: REGULATION OF CARBON DIOXIDE EMISSIONS FROM 

MOBILE SOURCES, p. 584, new note after note 6 following the excerpt of 

Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007) 

 

7. Disapproval Under the Congressional Review Act. In 2022, California adopted its 

Clean Cars II regulations, imposing progressively more stringent low-emission and zero-

emission requirements for model years 2026 through 2035. These regulations required that 

by 2035 all new passenger cars, trucks and SUVs sold in California be zero emission vehicles. 

In December 2024, during the last month of the Biden Administration, EPA granted the 

requisite waivers. Consistent with the longstanding view that grants of waivers are not rules, 

the Biden Administration did not submit these waivers to Congress under the Congressional 

Review Act (CRA). The Trump Administration, though, submitted them in February 2025 

and, in an unprecedented action, Congress disapproved them in May 2025, overriding the 

determinations of both the Government Accountability Office and the Senate Parliamentarian 

that grants of waivers are not rules and therefore not covered by the CRA.   

The CRA bars the promulgation of a subsequent rule that is “substantially the same” as 

the disapproved rule, 5 U.S.C. § 801(b)(2), absent express congressional authorization, though 
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this provision has never been interpreted by the courts. What is the impact of this decision 

for the future of electric vehicles? 

 

CHAPTER V, SECTION 11B: GREENHOUSE GAS REGULATION AFTER 

MASSACHUSETTS V. EPA, p. 590, add to the discussion of the Endangerment Finding 

(before discussion of the Tailpipe Rule) 

 

On his first day in office, President Trump issued an executive order calling on the 

EPA Administrator to consider “the legality and continuing applicability” of the 

endangerment finding. Exec. Order No. 14,154, 90 Fed. Reg. 8353 (2025). On July 29, 2025, 

EPA proposed to withdraw the endangerment finding and, as a result, also proposed to repeal 

all vehicle emission standards for GHGs. 

   

NOTES AND QUESTIONS 

1. Impact on Federal Regulation. Would this action be consistent with Massachusetts v. 

EPA? What would be its impact on federal regulation? 

2. Impact on Federal Common Law Actions. What would be the impact of EPA’s 

withdrawal of the endangerment finding on federal common law actions? Are regulated firms 

likely to view this outcome as desirable? 

 

CHAPTER V, SECTION 11B: GREENHOUSE GAS REGULATION AFTER 

MASSACHUSETTS V. EPA, p. 628, new notes after note 11 following the excerpt of West 

Virginia v. EPA, 597 U.S. 697 (2022) 

 

12. Biden Rule. On remand from West Virginia v. EPA, in May 2024, the Biden 

Administration promulgated a new regulation limiting the GHG emissions of existing power 

plants. For the longest running and most heavily operated existing coal-fired power plants, 

EPA defines BSER as carbon capture and sequestration (CCS) with 90 percent capture of 

carbon dioxide, determining that CCS is an “adequately demonstrated technology that 

achieves significant emissions reduction and is cost-reasonable, taking into account the 

declining costs of the technology and a substantial tax credit available to sources.” For plants 

slated to close by 2038, EPA defines BSER as “co-firing with natural gas, at a level of 40 

percent of the unit’s annual heat input.” Is CCS consistent with West Virginia v. EPA? Is co-

firing with natural gas? 

13. Trump About-Face. On June 17, 2025, EPA proposed to repeal all GHG regulations for 

power plants on the grounds that these emissions do not “contribute significantly” to 

dangerous air pollution for the purposes of 42 U.S.C § 7411(b)(1)(A). Is this statutory provision 

relevant?   

The Trump Administration based its determination in part on the fact that U.S. GHG 

emissions account for only 3% of global GHG emissions. In assessing this determination, 

consider the following factors: 

1. The power sector is the second largest contributor of U.S. GHG emissions, behind only 

the transportation sector. 

2. The United States is the world’s second largest GHG emitter, behind only China. 



 15 

3. If the U.S. power sector were a country, it would rank as the sixth biggest GHG emitter 

in the world.  

4. One year’s worth of U.S. power sector emissions cause 5,300 additional premature 

deaths in the United States. 

See Kate Welty & Dena Adler, Significant by Any Measure (May 2025); Peter H. Howard & 

Jason A. Schwartz, The Scale of Significance: Power Plants (May 2025). How should the 

Trump Administration’s determination be evaluated? What is the broader impact of this rule 

for the regulation of GHGs under the Clean Air Act? 

 

F. END-RESULT PERMITS UNDER THE CLEAN WATER ACT 

 

CHAPTER VI, SECTION 2: EFFLUENT STANDARDS, p. 642, new note after note 8 

following the excerpt of E.I. du Pont de Nemours & Co. v. Train  

 

9. Other Types of Limitations: End-Result Permits. In City and County of San Francisco 

v. EPA, 604 U.S. __ (2025), the Supreme Court reviewed a challenge to NPDES permits that 

contained conditions related to water quality criteria rather than facility-level behavior. The 

permits in question, issued to the City of San Francisco, contained two such provisions: one 

prohibiting discharges that “contribute to a violation of any applicable water standard,” and 

the other barring discharges that create “pollution, contamination, or nuisance” as defined 

under California law. Writing for the majority, Justice Alito reasoned that the statutory term 

“limitation” refers to concrete, externally enforced restrictions on conduct, not open-ended 

mandates based on downstream environmental result. The majority emphasized that permit 

requirements must impose specific limitations on discharges or actions, not broad outcomes 

over which permittees may have limited control.  

Justice Barrett dissented in part, joined by Justices Sotomayor, Kagan, and Jackson. She 

argued that Congress vested the EPA with flexible authority to impose “any more stringent 

limitations” necessary to meet water-quality standards. In her view, the majority adopted an 

overly technical definition of “limitation” divorced from ordinary English. Justice Barrett also 

raised practical concerns, noting that the EPA may lack sufficient information to craft 

narrowly tailored permit terms at the outset of the process.  

San Francisco v. EPA was the Court’s first major decision on agency authority following 

Loper Bright Enterprises v. Raimondo (excerpted in Part B, supra). In this context, does the 

Court’s narrow textual reading signal a new approach to reviewing environmental 

rulemaking and enforcement? More broadly, how should courts and agencies strike the 

balance between regulatory certainty and the flexibility needed to protect dynamic and 

vulnerable ecosystems? 

 

G. DISCLOSURE OF ENVIRONMENTAL RISKS, INCLUDING NATIONAL ENVIRONMENTAL 

POLICY ACT (NEPA) UPDATES  

 

The Trump Administration quickly ushered in several notable changes to the way the 

National Environmental Policy Act (NEPA) is implemented by the White House Council on 

Environmental Quality (CEQ) and federal agencies.  In addition, in May 2025 the Supreme 

Court decided a new case centered on NEPA requirements, Seven County Infrastructure 
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Coalition v. Eagle County. This section briefly outlines these developments as relevant to 

content in the Fifth Edition. 

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION I. 

INTRODUCTION, p. 969 addendum to brief discussion of the SEC Climate Disclosure 

Rule   

 

On March 6, 2024, the SEC adopted final rules requiring disclosure of climate-related 

risks and risk management as well as the board and management’s governance of such risks. 

The SEC voluntarily stayed the rules on April 4, 2024 pending the completion of judicial 

review of consolidated legal challenges to the rules by the United States Circuit Court of 

Appeals for the Eighth Circuit. On March 27, 2025, the SEC announced that it had voted to 

withdraw its defense of the rules, although the rules continue to be defended by several 

intervening states and the District of Columbia.  

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 1. 

INTRODUCTION, p. 972 addendum to summary of environmental justice screening 

tools 

 

On January 20, 2025, the Trump Administration issued Executive Order 14,151, 90 

Fed. Reg. 8339 (2025), which, among other provisions, included instruction to all federal 

agencies to provide a list of all “environmental justice” positions, programs, services, and 

activities. In February 2025, EPA removed from its website the environmental justice 

mapping and screening tool, EJSCREEN, which was first published in 2015. The White 

House Council on Environmental Quality’s (CEQ) likewise removed its Climate and 

Environmental Justice Screening Tool, first published in draft form in 2022.  Shortly after 

the removal of EPA’s EJSCREEN, the non-profit Public Environmental Data Partners 

released a reconstruction of Version 2.3 of EPA’s EJSCREEN. 

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 2. THE 

NATIONAL ENVIRONMENTAL POLICY ACT, p. 974 discussing statutory amendments 

to NEPA 

 

Minor Statutory Amendment to NEPA in 2025.  In addition to the 2023 statutory 

changes, the One Big Beautiful Bill Act signed by President Trump on July 4, 2025 added 

Section 112 to NEPA. See Public Law No: 119-21. This section allows a project sponsor to 

elect to pay 125% of the costs of developing an environmental document; in return, the action 

agency must expedite the environmental review timeline and prepare an EIS in one year and 

an EA in 180 days. 
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CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 2. THE 

NATIONAL ENVIRONMENTAL POLICY ACT, pp. 975-76 discussing CEQ’s 

implementation of NEPA 

 

Major Changes to CEQ Regulatory Authority in 2025.  President Trump’s 

Executive Order 14,154, 90 Fed. Reg. 8353, issued on January 20, 2025, revoked President 

Carter’s Executive Order 11,991 (1977), which had directed CEQ to promulgate NEPA 

regulations that apply to federal agencies. The executive order further directed CEQ to 

propose rescinding CEQ’s NEPA regulations. The executive actions took place almost 

simultaneously with two federal court decisions concerning CEQ’s authority.  On November 

12, 2024, in Marin Audubon Society v. Federal Aviation Administration, the D.C. Circuit 

Court of Appeals found, sua sponte, that the CEQ lacks authority to issue binding regulations 

implementing NEPA. On February 3, 2025, the U.S. District Court for the District of North 

Dakota in Iowa v. Council on Environmental Quality held that the CEQ exceeded its 

statutory authority in issuing its NEPA regulations.  

Consistent with Executive Order 14,154 and these two court decisions, CEQ issued an 

interim final rule on February 25, 2025, that removed CEQ’s NEPA regulations in their 

entirety. In the Interim Final Rule, CEQ stated that, following the revocation of the Carter-

era Executive Order 11,991 and the two federal court decisions, it lacked statutory authority 

to issue binding NEPA regulations. CEQ also issued guidance on February 19, 2025, 

requiring agencies to revise their NEPA procedures to align with the Fiscal Responsibility 

Act of 2023 and Executive Order 14,154. In July 2025, several federal agencies, including the 

Department of Energy, Department of the Interior, Department of Agriculture, and the 

Federal Energy Regulatory Commission issued updated NEPA procedures via interim final 

rules; many of the agencies shifted the majority of their NEPA procedures into guidance, as 

opposed to regulations.   

The Fifth Edition of the casebook cites CEQ’s now-rescinded NEPA regulations in a 

number of places in Chapter VIII.  Rather than update each of those references through this 

brief supplement, we note that these references may now be outdated. A nascent, still-

evolving framework of NEPA practice may emerge that focuses on statutory text, agency 

guidance, and case law, as relevant. These rapid changes may inspire thought provoking 

classroom discussion.   

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 2. THE 

NATIONAL ENVIRONMENTAL POLICY ACT, B. PROCEDURE V. SUBSTANCE, beginning 

on p. 985 

 

On May 29, 2025, the Supreme Court issued a decision in Seven County Infrastructure 

Coalition v. Eagle County in which the Court instructed lower courts to provide significant 

deference to agency NEPA analyses. It also emphasized that NEPA is a procedural statute. 

Another part of the holding addressed the limits of required analysis of certain effects in 

NEPA documents, specifically indirect upstream and downstream effects over which the 

reviewing agency has no control.  This decision is relevant to several subsections of the NEPA 

section of the casebook, including those on procedure v. substance, scope of analysis, 

adequacy, and limits on NEPA. One approach is to assign Seven County Infrastructure 
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Coalition relatively early in the NEPA material, given that it addresses issues of procedure 

versus substance and agency deference, which are covered in Section 2, subsection B. 

Procedure v. Substance.  An alternate approach would be to assign the case—or parts of the 

case—when covering subsections C, E, and/or G. A full summary of this Supreme Court case, 

with accompanying notes, follows below.   

 

Seven County Infrastructure Coalition, et al. v. Eagle County,  

Colorado, et al. 

605 U.S. ___ (2025). 

■ JUSTICE KAVANAUGH delivered the opinion of the Court. 

Some 55 years ago, Congress passed and President Nixon signed the National Environmental 

Policy Act, known as NEPA. For certain infrastructure projects that are built, funded, or approved 

by the Federal Government, NEPA requires federal agencies to prepare an environmental impact 

statement, or EIS. The EIS must address the significant environmental effects of a proposed 

project and identify feasible alternatives that could mitigate those effects. . . . 

In this case, the U. S. Surface Transportation Board considered a proposal by a group of seven 

Utah counties for the construction and operation of an approximately 88-mile railroad line in 

northeastern Utah. . . . For that proposed 88-mile Utah railroad line . . . the U. S. Court of Appeals 

for the D. C. Circuit . . . faulted the EIS for not sufficiently considering the environmental effects 

of projects separate from the railroad line itself—primarily, the environmental effects that could 

ensue from (i) increased oil drilling upstream in the Uinta Basin and (ii) increased oil refining 

downstream along the Gulf Coast of Louisiana and Texas. 

On that basis, the D. C. Circuit vacated the Board’s EIS and the Board’s approval of the 88-

mile railroad line. As a result, construction still has not begun even though the Board approved 

the project back in December 2021. 

We reverse. First, the D. C. Circuit did not afford the Board the substantial judicial deference 

required in NEPA cases. Second, the D. C. Circuit ordered the Board to address the environmental 

effects of projects separate in time or place from the construction and operation of the railroad 

line. But NEPA requires agencies to focus on the environmental effects of the project at issue. 

Under NEPA, the Board’s EIS did not need to address the environmental effects of upstream oil 

drilling or downstream oil refining. Rather, it needed to address only the effects of the 88-mile 

railroad line. And the Board’s EIS did so. 

I 

Under federal law, new railroad construction and operation must first be approved by the 

U.S. Surface Transportation Board. 49 U.S.C. §10901. . . . In 2020, the Seven County 

Infrastructure Coalition—a group of seven Utah counties—applied to the Board for approval of 

an 88-mile railroad line in northeastern Utah. The new railroad line would connect the Uinta 

Basin with the interstate freight rail network—and via that network, to refineries in Louisiana, 

Texas, and other destinations. The Uinta Basin contains significant quantities of crude oil and 

other fossil fuels. The Uinta Basin Railway would provide oil producers a more efficient option for 

transporting oil out of the Basin to refineries. As of now, oil from the Basin is carried by trucks 

that must navigate mountain passes on narrow roads, a difficult and slow journey in any season. 

The Board’s environmental review of the Uinta Basin Railway followed standard NEPA 

procedures. In October 2020, the Board issued a draft EIS and invited public comment. During 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=142+S.Ct.+2587&appflag=67.12
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the public comment period, the Board held six public meetings and collected more than 1,900 

comments. In August 2021, the Board published its final EIS. 

All told, the Board’s final EIS clocked in at more than 3,600 pages. The EIS identified and 

analyzed numerous “significant and adverse impacts that could occur as a result” of the railroad 

line’s construction and operation— including disruptions to local wetlands, land use, and 

recreation. App. 121; see id., at 94–105, 121–126, 206–347. The EIS likewise addressed several 

“minor impacts,” such as air pollution and big-game movement around the construction site. Id., 

at 126; see id., at 126–134, 251–259, 309–325. 

The EIS also noted, but did not fully analyze, the potential effects of increased upstream oil 

drilling in the Uinta Basin and increased downstream refining of crude oil carried by the railroad. 

Id., at 135, 348–482, 511–516, 520–534, 539–543. . . . 

In December 2021, a few months after issuing the final EIS, the Board approved the 

construction and operation of the Uinta Basin Railway. Recognizing that “rail construction 

projects are in the public interest,” the Board concluded that the new railroad line would “have 

substantial transportation and economic benefits,” and that those benefits outweighed the 

environmental impacts identified in the EIS. App. to Pet. for Cert. 121a, 119a; see id., at 118a–

121a. 

In the wake of the Board’s final approval, a Colorado county and several environmental 

organizations sued by filing petitions for review in the U. S. Court of Appeals for the D. C. Circuit. 

The D. C. Circuit found “numerous NEPA violations arising from the EIS.” Eagle Cty. v. Surface 

Transp. Bd., 82 F. 4th 1152, 1196 (2023). In the court’s view, the Board “failed” to take “the 

requisite ‘hard look’ at all of the environmental impacts of the Railway.” Id., at 1175. 

Specifically, the Court of Appeals held that the Board impermissibly limited its analysis of 

upstream and downstream projects.  The court concluded that the environmental effects from oil 

drilling in the Uinta Basin and oil refining along the Gulf Coast were “ ‘reasonably foreseeable 

impacts’ ” that the EIS should have analyzed more extensively. Id., at 1177. The court rejected 

the Board’s argument that those effects would arise from other projects (upstream oil drilling, 

downstream oil refining, and the like) that are separate from the current project and regulated 

by other agencies. Id., at 1177–1180 (citing Sierra Club v. FERC, 867 F. 3d 1357, 1372–1375 

(CADC 2017) (Sabal Trail)). 

Based on the deficiencies it found in the EIS, the Court of Appeals vacated the EIS and the 

Board’s final approval order. 82 F. 4th, at 1196. The Coalition and the Uinta Basin Railway sought 

review in this Court, and we granted certiorari. 602 U. S. __ (2024). 

II 

. . . As we will explain, we disagree with the D. C. Circuit’s decision on two grounds. First, 

the court did not afford the Board the substantial judicial deference required in NEPA cases. 

Second, the court incorrectly interpreted NEPA to require the Board to consider the 

environmental effects of upstream and downstream projects that are separate in time or place 

from the Uinta Basin Railway. 

A 

. . . As a general matter, when an agency interprets a statute, judicial review of the agency’s 

interpretation is de novo. See Loper Bright Enterprises v. Raimondo, 603 U. S. 369, 391–392 

(2024). But when an agency exercises discretion granted by a statute, judicial review is typically 

conducted under the Administrative Procedure Act’s deferential arbitrary-and-capricious 

standard. Under that standard, a court asks not whether it agrees with the agency decision, but 

rather only whether the agency action was reasonable and reasonably explained. See Motor 
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Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U. S. 29, 43 

(1983); FCC v. Prometheus Radio Project, 592 U. S. 414, 423 (2021). 

When a party argues that an agency action was arbitrary and capricious due to a deficiency 

in an EIS, the reviewing court must account for the fact that NEPA is a purely procedural statute. 

Under NEPA, an agency’s only obligation is to prepare an adequate report. “NEPA requires no 

more.” Strycker’s Bay Neighborhood Council, 444 U. S., at 228. Unlike a plethora of other federal 

environmental statutes (such as the Clean Air Act, the Clean Water Act, etc.), NEPA imposes no 

substantive constraints on the agency’s ultimate decision to build, fund, or approve a proposed 

project. So when reviewing an agency’s EIS, “the only role for a court” is to confirm that the agency 

has addressed environmental consequences and feasible alternatives as to the relevant project. 

Id., at 227; see Vermont Yankee, 435 U. S., at 551, 555. Because an EIS is only one input into an 

agency’s decision and does not itself require any particular substantive outcome, the adequacy of 

an EIS is relevant only to the question of whether an agency’s final decision (here, to approve the 

railroad) was reasonably explained. 

In short, when determining whether an agency’s EIS complied with NEPA, a court should 

afford substantial deference to the agency. In practice, judicial deference in NEPA cases can take 

several forms. For example, NEPA says that the EIS should be “detailed.” 42 U. S. C. §4332(2)(C). 

Of course, the meaning of “detailed” is a question of law to be decided by a court. Loper Bright, 

603 U. S., at 391–392. But what details need to be included in any given EIS? For the most part, 

that question does not turn on the meaning of “detailed”—instead, it “involves primarily issues of 

fact.” Marsh, 490 U. S., at 377. The agency is better equipped to assess what facts are relevant to 

the agency’s own decision than a court is. As a result, “agencies determine whether and to what 

extent to prepare an EIS based on the usefulness of any new potential information to the 

decisionmaking process.” Public Citizen, 541 U. S., at 767 (emphasis added). So the question of 

whether a particular report is detailed enough in a particular case itself requires the exercise of 

agency discretion—which should not be excessively second-guessed by a court. Brevity should not 

be mistaken for lack of detail. . . . 

In preparing an EIS, an agency also must determine the scope of the environmental effects 

that it will address. The textual focus of NEPA is the “proposed action”—that is, the project at 

hand. 42 U. S. C. §4332(2)(C) (2018). The agency therefore will obviously seek to assess significant 

effects from the project at issue. But how far will the agency go in considering the indirect effects 

that might occur outside the area of the immediate project . . . ? . . . . 

When assessing significant environmental effects and feasible alternatives for purposes of 

NEPA, an agency will invariably make a series of fact-dependent, context-specific, and policy-

laden choices about the depth and breadth of its inquiry—and also about the length, content, and 

level of detail of the resulting EIS. Courts should afford substantial deference and should not 

micromanage those agency choices so long as they fall within a broad zone of reasonableness. As 

the Court has emphasized on several occasions, and we doubly underscore again today, “inherent 

in NEPA . . . is a ‘rule of reason,’ which ensures that agencies determine whether and to what 

extent to prepare an EIS based on the usefulness of any new potential information to the 

decisionmaking process.” Public Citizen, 541 U. S., at 767. A reviewing court may not “substitute 

its judgment for that of the agency as to the environmental consequences of its actions.” Kleppe, 

427 U. S., at 410, n. 21. . . . 

The upshot: NEPA has transformed from a modest procedural requirement into a blunt and 

haphazard tool employed by project opponents (who may not always be entirely motivated by 

concern for the environment) to try to stop or at least slow down new infrastructure and 

construction projects . . . . Indeed, certain project opponents have relied on NEPA to fight even 
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clean-energy projects—from wind farms to hydroelectric dams, from solar farms to geothermal 

wells. See, e.g., Brief for Chamber of Commerce of the United States of America, et al. as Amici 

Curiae 19–20. . . . Fewer projects make it to the finish line. Indeed, fewer projects make it to the 

starting line. Those that survive often end up costing much more than is anticipated or necessary, 

both for the agency preparing the EIS and for the builder of the project. . .  . And that also means 

fewer jobs. . . . 

Critically, as the Government and the Coalition explained at oral argument, courts not only 

must defer to the agency’s reasonable choices regarding the scope and contents of the EIS, but 

also must keep in mind that review of an agency’s EIS is not the same thing as review of the 

agency’s final decision concerning the project. See Tr. of Oral Arg. 31–32, 70–71. That, too, follows 

from NEPA’s status as a purely procedural statute. The ultimate question is not whether an EIS 

in and of itself is inadequate, but whether the agency’s final decision was reasonable and 

reasonably explained. . . . Even if an EIS falls short in some respects, that deficiency may not 

necessarily require a court to vacate the agency’s ultimate approval of a project, at least absent 

reason to believe that the agency might disapprove the project if it added more to the EIS. Cf. 5 

U. S. C. §706. . . . The “role of a court in reviewing the sufficiency of an agency’s consideration of 

environmental factors is a limited one.” Id., at 555. The bedrock principle of judicial review in 

NEPA cases can be stated in a word: Deference. 

B 

Even apart from failing to afford sufficient deference to the Surface Transportation Board, 

the D. C. Circuit’s decision was mistaken on the merits under NEPA.  The D. C. Circuit 

erroneously required the Board to address environmental effects from projects that are separate 

in time or place from the 88-mile railroad project at hand— that is, effects from potential future 

projects or from geographically separate projects. Moreover, those separate projects fall outside 

the Board’s authority and would be initiated, if at all, by third parties. . . . 

The Board’s approach complied with NEPA and this Court’s longstanding NEPA 

precedents. Importantly, the textually mandated focus of NEPA is the “proposed action”—that is, 

the project at hand—not other future or geographically separate projects that may be built (or 

expanded) as a result of or in the wake of the immediate project under consideration. 42 U. S. C. 

§4332(2)(C) (2018); see Aberdeen & Rockfish R. Co. v. Students Challenging Regulatory Agency 

Procedures (SCRAP), 422 U. S. 289, 322–324 (1975); Kleppe, 427 U. S., at 398–402. Therefore, 

when the effects of an agency action arise from a separate project—for example, a possible future 

project or one that is geographically distinct from the project at hand—NEPA does not require 

the agency to evaluate the effects of that separate project. 

To be clear, the environmental effects of the project at issue may fall within NEPA even if 

those effects might extend outside the geographical territory of the project or might materialize 

later in time . . . . But if the project at issue might lead to the construction or increased use of a 

separate project—for example, a housing development that might someday be built near a 

highway—the agency need not consider the environmental effects of that separate project. To put 

it in legal terms, the separate project breaks the chain of proximate causation between the project 

at hand and the environmental effects of the separate project. See Public Citizen, 541 U. S., at 

767 (citing Metropolitan Edison, 460 U. S., at 774, and n. 7). The effects from a separate project 

may be factually foreseeable, but that does not mean that those effects are relevant to the agency’s 

decisionmaking process or that it is reasonable to hold the agency responsible for those effects. 

Cf. Public Citizen, 541 U. S., at 766–767. . . . 

Moreover, and importantly, the Board here possesses no regulatory authority over those 

separate projects. The Board does not regulate oil drilling, oil wells, oil and gas leases, or oil 
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refineries. The Board approves railroad lines. See 49 U. S. C. §§10101, 10901. Other agencies 

possess authority to regulate those separate projects and their environmental effects. As this 

Court stated in one of the more important sentences in the NEPA canon, “where an agency has 

no ability to prevent a certain effect due to its limited statutory authority over the relevant 

actions, the agency cannot be considered a legally relevant ‘cause’ of the effect.” Public Citizen, 

541 U. S., at 770. In other words, agencies are not required to analyze the effects of projects over 

which they do not exercise regulatory authority. . . . 

In this case, the Uinta Basin Railway was the relevant project. NEPA therefore required 

the Board to consider the environmental effects of that 88-mile railroad line’s construction and 

operation. To the extent that the new 88- mile railroad line could disrupt the habitat of protected 

species, or the new rail embankments could cause soil erosion into local bodies of water, or trains 

on the new line could pollute the air, NEPA dictated that the Board evaluate those effects. And 

consistent with NEPA, the Board here did comprehensively evaluate those effects, including via 

consultation with other agencies. . . . But nothing in NEPA required the Board to go further and 

study environmental impacts from upstream or downstream projects separate in time or place 

from the 88- mile railroad line’s construction and operation. . . . Here, the Board’s EIS concluded 

that the “proposed rail line and any future oil and gas development projects are not two phases 

of a single action,” but “separate, independent projects.” App. 523. So the Board concluded that 

they need not be considered “part of the proposed action assessed in the EIS.” Ibid. Absolutely 

correct. 

*   *   * 

In deciding cases involving the American economy, courts should strive, where possible, 

for clarity and predictability. Some courts’ NEPA decisions have fallen short of that objective. The 

proper judicial approach for NEPA cases is straightforward: Courts should review an agency’s 

EIS to check that it addresses the environmental effects of the project at hand. The EIS need not 

address the effects of separate projects. In conducting that review, courts should afford 

substantial deference to the agency as to the scope and contents of the EIS. 

Plaintiffs’ policy objections to this 88-mile Utah railroad may or may not be persuasive. 

But neither “the language nor the history of NEPA suggests that it was intended to give citizens 

a general opportunity to air their policy objections to proposed federal actions. The political 

process, and not NEPA, provides the appropriate forum in which to air policy disagreements.” 

Metropolitan Edison, 460 U. S., at 777. Citizens may not enlist the federal courts, “under the 

guise of judicial review” of agency compliance with NEPA, to delay or block agency projects based 

on the environmental effects of other projects separate from the project at hand. Vermont Yankee, 

435 U. S., at 558. 

We reverse the judgment of the Court of Appeals and remand the case for further 

proceedings consistent with this opinion. 

 

NOTES AND QUESTIONS 

1. NEPA Deference. Under the Administrative Procedure Act, agency actions are reviewed 

under the arbitrary and capricious standard, which requires courts to determine whether the 

agency took a “hard look” at the reasons for and consequences of its proposed action. An 

agency acts in an arbitrary and capricious manner if it fails to consider an important aspect 

of the problem, relies on factors Congress did not intend it to consider, offers an explanation 

that runs counter to the evidence before it, or makes a clear error in judgment. Does the 

Court’s majority opinion in Seven County Infrastructure Coalition change the nature of 
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arbitrary and capricious review in the NEPA context? How would you describe the level 

review? 

2. Regulatory Authority. In the majority opinion, Justice Kavanaugh alludes to the role 

of agency regulatory authority over the effects covered by NEPA analysis. He notes that the 

Surface Transportation Board does not have jurisdiction over the oil refinement process and 

has no ability to prevent the resulting effects of oil refinements regardless of whether they 

are detailed in the EIS. Should an agency be required to consider environmental effects that 

fall outside its direct regulatory control? What are the implications of allowing agencies to 

omit all such effects from environmental reviews?  

3. Squaring Seven County Infrastructure Coalition with Loper Bright. The decision 

in Seven County Infrastructure Coalition demonstrates some judicial restraint by promoting 

greater agency deference at least in the NEPA context. This comes just one year after the 

Court decided Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), which overturned 

Chevron deference and significantly increased the role of the judiciary in deciding questions 

of agency action. In her Loper Bright dissent, Justice Kagan labeled the decision as an 

example of “a rule of judicial humility giv[ing] way to a rule of judicial hubris.” How can these 

two decisions be squared? When examined together, what do they say about the direction of 

the court concerning administrative law? 

4. Concurrence’s Approach. Justice Sotomayor’s concurrence in judgement (omitted here) 

focuses on the Surface Transportation Board’s organic statute, interpreting the agency’s 

authority narrowly as to not have discretion to consider the environmental impacts at issue 

here. She proposes a two-step test for determining what impacts must be considered under 

NEPA. First, if the agency’s organic statute precludes consideration of a particular issue, the 

agency may set it aside for purposes of its NEPA. If the agency does have authority to consider 

the issue, the analysis moves to step two: the agency must consider only those effects with a 

“reasonably close causal relationship” to the proposed action. And in reviewing agencies at 

step two, courts must ask whether the agency “acted arbitrarily” in doing so because agencies 

have “unique expertise,” often of a scientific or technical nature, relevant to this analysis. 

Notably, Justice Sotomayor cited Justice Kagan’s dissenting opinion in this concurrence. See 

Loper Bright Enters. v. Raimondo, 603 U.S. 369, 456 (2024) (Kagan, J., dissenting) 

(“[A]gencies often know things about a statute’s subject matter that courts could not hope to”). 

Is the concurrence’s approach a sensible one? Do you find it preferable to the majority’s 

approach? Why or why not?   

5. Separate Versus Connected Actions. In Seven County Infrastructure Coalition, the 

majority opinion states that the textually mandated focus of NEPA is the “proposed action”—

that is, “the project at hand—not other future or geographically separate projects that may be 

built (or expanded) as a result of or in the wake of the immediate project under consideration.” 

Consider this language from the opinion again after reading Thomas v. Peterson, beginning 

on page 1002 of the casebook, which considers when two or more “connected actions” must be 

considered together in one NEPA document. Is Thomas v. Peterson still good law following 

Seven County Infrastructure Coalition? If so, how would you articulate an enduring principle 

for when particular actions must be considered together in one NEPA document?   

6. Potential Limits of Seven County Infrastructure? While the majority opinion was 

clear that “separate, independent projects” need not be considered “part of the proposed action 

assessed in [an] EIS, the Court also makes clear that some geographically remote effects, or 

effects later in time, may in fact still fall within NEPA. What examples might fall into this 

category? Consider the Department of Interior leasing land for natural gas extraction. 
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Following Seven County Infrastructure Coalition, does Interior need to include downstream 

natural gas combustion emissions in its EIS or EAs for natural gas leasing? Consider these 

issues as you read the material in subsections D and E, including note 8 and page 1026 which 

discusses downstream combustion emissions and NEPA analysis.   

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 2. THE 

NATIONAL ENVIRONMENTAL POLICY ACT, D. DETERMINING SIGNIFICANCE UNDER 

NEPA, p. 1015, addition to note 4, “Time and Resources”  

 

4. . . . The One Big Beautiful Bill Act, Public Law No: 119-21, signed into law on July 4, 2025, 

added new Section 112 to NEPA. This section allows a project sponsor to elect to pay 125% of 

the costs of developing an environmental document; in return, the action agency must 

expedite the environmental review timeline and prepare an EIS in one year and an EA in 180 

days. 

While the Inflation Reduction Act had provided additional budgetary resources to agencies 

to increase staff capacity to complete environmental reviews, the Trump Administration made 

far-reaching staffing and budgetary cuts in the first six months of the Administration.   

 

CHAPTER VIII, DISCLOSURE OF ENVIRONMENTAL RISKS, SECTION 2. THE 

NATIONAL ENVIRONMENTAL POLICY ACT, D. DETERMINING SIGNIFICANCE UNDER 

NEPA, p. 1024, addition to note 6, “CEQ Guidance on Climate Change and GHG 

Emissions”  

 

6. . . . On January 20, 2025, the Trump Administration’s Executive Order 14,154, 90 Fed. 

Reg. 8353 (2025), revoked Biden-Era Executive Order 14,008, which directed CEQ to require 

federal permitting decisions to consider the effects of GHG emissions and climate change.  On 

May 28, 2025, CEQ issued notice that it was withdrawing its 2023 climate change and GHG 

emissions guidance, as “inconsistent with the[] policy objectives” set out in Executive Order 

14,154.   

 

H. THE AVAILABILITY OF ADMINISTRATIVE ENFORCEMENT MECHANISMS 

 

CHAPTER X, SECTION 1, MECHANISMS OF ENFORCEMENT, p. 1314, discussing EPA’s 

options for bringing enforcement actions  

 

In Securities and Exchange Commission v. Jarkesy, 603 U.S. 109 (2024), the Supreme 

Court held that the Seventh Amendment entitles defendants to a jury trial when a federal 

agency seeks civil penalties for conduct analogous to common law fraud. Although Jarkesy 

directly concerned the Securities and Exchange Commission, its reasoning may extend to 

other agencies, including the EPA, when it seeks punitive civil penalties through 

administrative adjudication. See Margaret C. Hupp & Rachel Sinsheimer, Jarkesy Could 

Disrupt Environmental Enforcement Adjudications, 39 NAT. RES. & ENV’T 40, 41 (Spring 

2025); Cameron J. Bonnell, Gathering Storm: SEC v. Jarkesy and Implications for 

Environmental Enforcement, 54 ENV’T L. REP. 10395, 10398–10400 (May 2024). If 
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administrative enforcement mechanisms are unavailable to the EPA, it would have to bring 

enforcement actions in federal court, which is a more costly process. Given limited resources, 

such a shift would be likely to reduce both the number and scope of enforcement activities. 


