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Acceptance %

Acceptance arises upon offeree’s clear expression of assent to the

terms of the offer

e Offeror controls method—offeror is the master of the offer and
can dictate the manner by which an offer is accepted

Mirror Image Rule (common law)—acceptance must mirror the
offer’s terms; it cannot add, omit, or change terms of the offer

UCC Acceptance—two issues often arise:
e Acceptance with additional terms—are both parties merchants?
» Yes—Kis formed with additional terms unless either:
a) Additional terms materially change the offer,
b) Offer expressly limits acceptance to the offer’s terms, or
c) Offeror objects within a reasonable time
» No—K s formed, but without additional terms
e Acceptance by shipment—a merchant may accept an offer to buy
goods by either:
a) Providing a promise to ship goods (usually by written
confirmation), or
b) Promptly shipping conforming goods
» Shipment of nonconforming goods—acts as an acceptance,
but may give rise to breach (see Cards 21-23 on Perfect
Tender)

See Card 10—Acceptance by Performance
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Easement % e

A non-possessory property interest that confers a right to use
another’s land

e Servient estate = burdened land

e Dominant estate = benefited land (not always applicable)

Types of easements:
o Easement appurtenant—entitles a dominant estate owner to use
a servient estate’s land
» Attaches to the dominant estate and passes automatically
(even if not mentioned in a conveyance)
e Easementin gross—entitles an individual or entity (not a
dominant landowner) to use the servient estate
» Attaches only to servient estate; there is no dominant estate
» E.g., right to place a billboard on another’s lot, right to run
utility line across land, right to fish in another’s pond
» Similar to a license, but irrevocable; may be transferred
e Affirmative easement—entitles its holder to make affirmative use
of the servient estate
o Negative easement—entitles its holder to restrict the servient
estate from otherwise permissible activities (see Card 33)

Creation—easements may be created by prescription, implication,
necessity, or expressly by grant or reservation
e See Cards 29-32
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Conflict of Interest Overview

Generally, lawyers owe a duty of loyalty to the client; outside
loyalties or interests cannot interfere or impede lawyer’s

representation

e |e, lawyer must work in client’s best interests, not for lawyer’s

personal interests or those of third parties

Identifying conflicts—a conflict exists if there is a substantial risk
that lawyer’s representation of client will be materially and adversely

affected by lawyer’s own interests or duties to another client, a

former client, or a third person

e Includes situations where representation of one client will be
directly adverse to another client

Penalties—a lawyer who fails to handle a conflict properly may face:

a) Disqualification as counsel in the matter,

b) Professional discipline, and/or

c) Civil liability for malpractice

No representation absent informed consent—if a conflict arises
during representation, a lawyer must not continue representation

absent informed consent from client, in writing

e Conflict before representation—if a conflict is apparent to

lawyer before accepting representation, lawyer must refuse
representation or obtain informed consent

e Some conflicts are not waivable (see Card 11)

PROFESSIONAL CONDUCT | CLIENT-LAWYER RELATIONSHIP




FOUNDATIONAL SKILLS

Negotiation & Dispute Resolution
Questions

NextGen
2026-2027 CriticalPass Cards



Negotiation & Dispute Resolution Questions

Differentiate between positions and interests

Positions are the demands or stances that people take (i.e., what

they say they want or desired legal outcome)

» Positions can cause clients to be stuck on being right, regardless
of whether they have a strong case

Interests are the underlying needs, desires, concerns, or fears that

motivate those positions (i.e., why they want it)

» Interests may be clearly stated or must be inferred from actions,
priorities, or contextual clues

» Examples: protecting reputation, saving time or money, or
maintaining relationships

Litigation versus out-of-court settlement

In litigation, a judge or jury decides who is right and who is wrong

Out-of-court settlement depends on the willingness of parties to

compromise

» Avoid impasse by exploring interests rather than positions to find
solutions that are mutually satisfactory

» Focusing on interests helps clients understand the situation and
make fully informed decisions

Use analysis of interests to answer questions on the exam:

Look beyond the client’s stated position to identify their underlying
interests

Consider how potential solutions, whether legal or practical, would
satisfy or fail to satisfy the client’s interests

Consider how evolving circumstances might impact the interests of
the parties involved

For negotiated and mediated resolutions, consider the interests of
both parties and create terms that could be mutually satisfying
Ensure contract language specifically protects your client’s key
interests by being detailed rather than vague
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