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The Sixth Edition is up to date through the fall of 2026. There are no new cases or
rule amendments that are necessary to study this fall. The Advisory Committee,
however, has proposed a significant amendment to Rule 801(d)(1)(A) that will
take effect on December 1, 2026, if (as is likely) Congress does not intervene.
That amendment will change key portions of the text in Chapters 18 and 39.

Since the new rule will take effect just as the fall semester ends, professors may
want their students to learn the new rule rather than the old one. This supplement
includes updated versions of Chapters 18 and 39 that incorporate the new rule.
These can be substituted for the chapters currently in the Sixth Edition.
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Using Prior Statements to Impeach Witnesses

Key Concepts

* Powerful Impeachment Tool: Showing Inconsistency in
a Witness’s Statements

e Extrinsic Evidence and Collateral Matters
* Rule 613: Procedural Guidelines

* Rules 403 and 611: Prejudice, Delay, and Confusion

A. Introduction and Policy. One of the most powerful impeachment techniques in a
trial lawyer’s toolbox is to show that a witness made inconsistent statements at
different times. If an attorney can show that a witness’s courtroom testimony conflicts
with statements the witness made outside the courtroom, the attorney will significantly
undercut the witness’s testimony. Unless the witness can offer a plausible explanation
for the inconsistency, the jurors are likely to conclude that the witness is confused,
unreliable, or even lying.

Suppose, for example, that Wilma Flintstone testifies for the prosecution that she saw
the defendant, Barney Rubble, steal a golf club from another golfer while playing at
their local golf course. If Barney’s counsel proves that Wilma previously told a friend
that Fred stole the golf club, the jury probably won’t put much stock in Wilma’s
testimony. Some jurors may think that Wilma is lying on the stand; others may think
she lied earlier to her friend. In either case, the jurors will generally find Wilma less
credible based on the fact that she has changed her story.

Although prior inconsistent statements are an effective impeachment tool, they raise
problems of their own. Some witnesses make many inconsistent statements. Proving
that the witness made each of these statements is time-consuming and could distract



the jurors from the important issues in the case. The Rules of Evidence, therefore,
restrict how parties use prior inconsistent statements.

To understand these restrictions, we need to introduce two new courtroom phrases.
The first is the term extrinsic evidence. Extrinsic evidence is any evidence other
than testimony from the witness currently on the stand. Suppose, for example, that
Barney’s counsel wants to show the jury that Wilma previously blamed Fred for
stealing the club. The attorney could cross-examine Wilma by asking, “Isn’t it true that
you told your friend, Sharon Stone, that Fred stole a golf club?” This question doesn’t
introduce extrinsic evidence; it merely asks Wilma for more testimony. Wilma may
admit or deny the prior statement to Sharon; either way, she responds with testimony
rather than evidence beyond her words.

But if Barney’s lawyer introduces evidence other than Wilma’s testimony, that is
extrinsic evidence. If the lawyer calls Sharon Stone to the stand and asks her to recount
Wilma’s previous statement, that is extrinsic evidence. If the lawyer introduces an email
that Wilma sent Sharon, complaining that Fred stole a golf club, that is extrinsic
evidence as well.

The evidentiary rules distinguish between extrinsic and non-extrinsic evidence because
extrinsic evidence takes more time to present and causes more distractions. If Barney’s
lawyer adds a few questions to the cross-examination of Wilma, that produces little
delay in the trial. But if the attorney calls Sharon to the stand or introduces a document
to impeach Wilma, those new pieces of evidence cause more disruption. The
prosecutor may claim that the document is a forgery or that Sharon is a liar; each new
witness or piece of evidence causes ripples in the trial. As we’ll see, the evidentiary
rules allow impeachment with extrinsic evidence under some circumstances, but they
place more restrictions on that type of impeachment.

The second new phrase is collateral matter. A collateral matter is relevant to the case
solely because it impeaches a witness. A non-collateral matter, in contrast, proves a
fact in consequence other than impeachment. If a piece of evidence both proves a fact
in consequence and impeaches a witness, then it is non-collateral. Some prior
inconsistent statements are collateral, because they only serve to impeach a witness;
others are non-collateral because they prove at least one fact in consequence.

In the Flintstone case, for example, assume that Wilma testified on the stand that she
walked to the golf course and, ten minutes after arriving, she saw Barney steal the golf
club. Barney’s counsel knows about the prior statement mentioned above, that Wilma
told her friend Sharon that she saw Fred steal the golf club. But counsel also has a
copy of a statement Wilma gave to the police shortly after the theft. In that statement,
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Wilma said that she drove to the golf course and, ten minutes after she arrived, she
saw Barney steal the golf club.

Wilma has made two inconsistent statements. The one she made to the police
contradicts her trial testimony about how she got to the golf course: She told the police
that she drove, while she testified on direct examination that she walked. But the jury
doesn’t care how Wilma got to the golf course that day—this detail does not prove
any fact of consequence to the theft charge against Barney. This inconsistency is
relevant only because it shows that Wilma changed her story and is less credible. Thus,
it is a collateral matter.

Wilma’s inconsistent statement to Sharon, however, is relevant for two reasons. It
impeaches Wilma by showing that she has changed her story, and it tends to show
that Fred, not Barney, committed the theft. The identity of the thief is a fact of
consequence to the case, so this inconsistency is not collateral.

Collateral matters, like extrinsic evidence, consume time and distract the jury. The
combination of extrinsic evidence and collateral matters is the most disruptive of all.
Calling a police officer to the stand simply to testify that Wilma said she drove, rather
than walked, to the golf course would be wasteful.

For this reason, judges use their discretion under Rules 403 and 611 to prohibit
extrinsic evidence of a prior inconsistent statement on a purely collateral matter.
Evidence of this nature causes delay and confusion that substantially outweighs its
probative value (Rule 403) and disrupts the ordertly presentation of evidence (Rule
611).

The rules, on the other hand, allow parties to present extrinsic evidence of prior
inconsistent statements related to non-collateral matters. Rule 613 imposes modest
procedural requirements on this process, which we will study in this chapter. But
demonstrating inconsistencies in a witness’s statements about a fact of consequence
to the litigation is central to the truth-finding function of trials. The rules, therefore,
allow this process.

Attorneys may also explore inconsistent statements on cross-examination. They may
use this non-extrinsic evidence to probe both collateral and non-collateral matters. At
some point, a judge may halt extended cross-examination on collateral matters. But
judges give lawyers some latitude to probe collateral inconsistencies on cross-
examination.



Before we discuss the details of this process, here is a summary of how the rules treat
these different types of impeachment with prior inconsistent statements:

Non-Extrinsic Extrinsic Evidence
Evidence
Non- Cross-examiner asks Sharon testifies that
Collateral Wilma, “Didn’t you Wilma told her that Fred
Matter tell your friend Sharon stole the golf club.
that Fred stole the )
golf club?” Allowed, sgb]ect to
procedures in Rule 613.
Allowed.
Collateral Cross-examiner asks Police officer testifies that
Matter Wilma: “Didn’t you Wilma told him she drove

tell the police that you to the golf course.
drove to the golf
course that day?”

Prohibited under Rules

Allowed, subject to
403 and 611.

some outer limits
under Rules 403 and
611.

Remember that prior inconsistent statements are just one of the ten tactics discussed
in Chapter 17 to combat damaging evidence. Questions about extrinsic evidence and
collateral matters arise with each of those tools; the courts follow different rules for
each method. Courts, for example, routinely allow extrinsic evidence to prove a
witness’s bias. The Supreme Court approved this principle in United States v. Abel, the
Aryan Brotherhood case described in the last chapter.' Although evidence of bias must
comply with other rules (such as the rule against hearsay), bias is never collateral.
Instead, it is one of the “favored forms of impeachment” allowing extrinsic evidence.”

1 469 US. 45 (1984).
2 Id.at52.



Similarly, parties can rely upon extrinsic evidence to show that a witness’s perception
was impaired. A party may call a witness’s friend to testify that the witness always wears
eyeglasses. Or the party may introduce the witness’s medical records, showing that the
witness has poor hearing. These types of evidence are extrinsic—they go beyond
questioning the witness on the stand—but they do not violate Rules 403 or 611
because of their strong probative value.

The bar on extrinsic evidence for collateral matters, in fact, only applies to a few types
of impeachment. The first is prior inconsistent statements, discussed in this chapter.
The second is impeachment by contradiction, in which an attorney uses evidence other
than a witness’s prior statement to show that the witness lied on the stand. After Wilma
testifies that she walked to the golf course in the above hypothetical, for example,
Barney’s lawyer might offer testimony by the course’s parking attendant to show that
Wilma arrived by car. A court would not allow this testimony, just as it wouldn’t allow
evidence of Wilma’s prior statement, to contradict the collateral matter of how Wilma
arrived at the golf course.

Finally, as we’ll see in Chapters 19 through 22, courts limit the use of extrinsic evidence
to prove a witness’s character for untruthfulness. But before we turn to those rules,
let’s complete our exploration of impeachment through prior inconsistent statements.

B. The Rules. Rule 613 outlines the procedural steps that parties must follow when
impeaching a witness with a prior inconsistent statement. Section 613(a) establishes
the procedure for simply asking a witness about a prior inconsistent statement. Section
613(b) then explains the steps needed to introduce the prior statement into evidence.
Rules 403 and 611 impose substantive constraints on the use of extrinsic evidence to
impeach witnesses with prior inconsistent statements; these rules largely bar that
evidence when it relates to collateral matters.

1. Asking About a Prior Inconsistent Statement. The common law required trial
lawyers to disclose a prior inconsistent statement to a witness before asking them
about it.” This prevented lawyers from surprising witnesses with inconsistencies, but it
also lessened the impact of cross-examination. Mandatory disclosure also gave

3 This doctrine, called the “Rule in Queen Caroline’s Case,” arose from a notorious 19th century
English controversy. Queen’s Case, 129 Eng. Rep. 976 (1820). The trial stemmed from King George
IV’s attempt to divorce his unpopular and estranged wife, Queen Caroline. The divorce action did not
succeed, and England’s Parliament abolished the rule limiting impeachment in 1854. The rule, however,
took hold in the American judicial system and persisted until enactment of the Federal Rules of
Evidence and similar codes in the states. A few states still follow the rule from the Queen’s Case, requiring
lawyers to show the inconsistent statement to a witness before impeaching the witness. See Ryan R.
Martins, The Legal Legacy of the Queen’s Trial, 23 GREEN BAG 2d 243 (2020).
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witnesses time to formulate stories—sometimes disingenuous ones—to reconcile their
inconsistent statements.

Rule 613(a) abolishes this common-law convention. Lawyers now may surprise
witnesses by asking them without warning about prior inconsistent statements. The
rule requires only that the lawyer disclose the statement to opposing counsel, which is
usually done immediately before the lawyer brings up the statement on cross-
examination:

Rule 613. Witness’s Prior Statement

(a) Showing or Disclosing the Statement During Examination. When
examining a witness about the witness’s prior statement,

¢ aparty need not show it or disclose its contents to the witness.

* But the party must, on request, show it or disclose its contents to an

adverse party’s attorney.

The required disclosure to opposing counsel gives that lawyer a chance to raise any
evidentiary objections, as well as to prepare to rehabilitate the witness. Opposing
counsel, however, has no right to see the impeaching statement before cross-
examination begins; thus, the opposing counsel cannot prepare the witness unless they
know about the statement from their own investigation.

Here is an example of how an attorney might surprise Wilma Flintstone with one of
the prior inconsistent statements mentioned above:

On direct examination, Wilma Flintstone testified for the prosecution that
she saw Barney Rubble steal a golf club from another golfer. Barney’s lawyer
is now cross-examining Wilma:

Defense: Ms. Flintstone, you testified on direct examination that you saw
the defendant Barney Rubble steal a golf club from another golfer. Is that
correct?

Flintstone: Uh huh, that’s right.
Defense: And you’re positive it was Barney who stole the club?
Flintstone: Absolutely—I was looking right at him when he did it.

Defense: And you were able to recognize Barney easily?



Flintstone: That’s what | just said! I've known him for about 15 years. | was
looking right at Barney when he took that club.

Defense: [Walking over to the prosecutor’s table and handing the
prosecutor a copy of Wilma’s prior statement]. But just an hour after

the theft, didn’t you send an email to your friend Sharon Stone,

telling her that your own husband Fred was the person who stole the club?

Flintstone: |—I don’t think | said that . . .

Defense: You don’t think so? Isn’t it true that at 8:11 p.m. on

March 5, 2014, you sent an e-mail to Ms. Stone in which you wrote, quote,
“Sharon, we're in big trouble. Fred just stole a golf club from another
golfer”?

Rule 613(a) allows lawyers to surprise witnesses in this manner. Many lawyers,
however, choose to show the witness an inconsistent statement before asking about
it. Handing a document to the witness can draw the jury’s attention, signaling that
something dramatic is about to happen. Some judges and jurors also perceive an
attorney’s cross-examination as more “fair” if the attorney shows an inconsistent
statement to the witness before asking questions about the statement. Barney’s lawyer
could have conducted the cross-examination this way:

Flintstone: That’s what | just said! I've known him for about 15 years. | was
looking right at Barney when he took that club.

Defense: [Walking over to prosecutor’s table and handing them a copy of
the statement]. Your Honor, may | approach the witness?

Court: You may.

Defense: Ms. Flintstone, | am handing you a document that has been
marked as Defense Exhibit 12 for identification. Do you recognize this
document?

Flintstone: Well, it looks like an email that | sent my friend Sharon Stone.
Defense: Did you in fact write this e-mail?

Flintstone: Yes, | did.

Defense: And what is the date and time on that email?

Flintstone: Uh, it says 8:11 p.m. on March 5, 2014.

Defense: And doesn’t that email read—I’m quoting here: “Sharon, we’re in
big trouble. Fred just stole a golf club from another golfer”?



The point of Rule 613(a) is that lawyers may choose either strategy to impeach a
witness by asking about a prior inconsistent statement. The lawyer may show the
statement to the witness before asking about it, or the lawyer may ask about the
inconsistency without showing the statement directly to the witness.

Note that Barney’s lawyer did not admit the prior inconsistent statement into evidence
in either of these examples; in the second example, the lawyer marked it for
identification only. Rule 613(a) applies even when a party relies upon non-extrinsic
evidence. Even if a party simply cross-examines a witness about a prior inconsistent
statement, the party must disclose the statement to opposing counsel if requested to
do so.

If Barney’s lawyer wants to introduce the email into evidence, rather than just asking
Wilma about it, then the rules governing extrinsic evidence of prior statements apply.
We explore those rules in sections (2) and (3) below.

2. Procedural Constraints on Extrinsic Evidence. The Federal Rules of Evidence
allow extrinsic evidence of some prior inconsistent statements, but Rule 613(b)
establishes procedural rules for admission of this evidence. If a party wants to offer
extrinsic evidence of a prior inconsistent statement, they must first give the witness
who made the prior statement an opportunity to explain the inconsistency, and give
opposing counsel a chance to question the witness about that inconsistency.

Rule 613. Witness’s Prior Statement

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Unless
the court orders otherwise, extrinsic evidence of a witness’s prior
inconsistent statement may not be admitted until after

* the witness is given an opportunity to explain or deny the statement
and

* an adverse party is given an opportunity to examine the witness
about it.*

These conditions are easy to satisfy. A lawyer will first introduce an impeaching
statement while cross-examining the witness (that is, without using extrinsic evidence).
The witness is on the stand and has an opportunity to explain or deny the statement

4 A final sentence of Rule 613(b) provides an exception for statements of an opposing party that are
governed by Rule 801(d)(2). We will examine that exception when we explore Rule 801(d)(2) in
Chapters 53-55.



immediately. Opposing counsel will have a chance to ask questions—and give the
witness further opportunities to respond—on redirect. Many times the witness will
concede that they made the inconsistent statement, which saves time because there is
then no need to prove the statement with extrinsic evidence. It is only if the witness
denies making the statement (or claims not to remember making the statement) that
the attorney needs to bring in extrinsic evidence.

3. Substantive Constraints on Using Extrinsic Evidence. Judges give parties
considerable freedom to ask witnesses about prior inconsistent statements.
Inconsistencies are relevant to a witness’s credibility, and questions posed on cross-
examination take little court time. But if a party wants to introduce extrinsic evidence
of a prior inconsistent statement, judges are more restrictive. As explained above,
judges usually exclude extrinsic evidence of a prior inconsistent statement that relates
solely to a collateral matter.

In the example of Wilma’s e-mail to Sharon, this constraint poses no problem. The
question of who stole the golf club is not collateral; it is central to the case. But Wilma’s
statement to the police officer that she drove to the golf course is collateral; so are
comments about what outfit she was wearing when she went to the course that day.
The judge would allow Barney’s counsel to ask Wilma about these prior statements if
they are inconsistent with her trial testimony, but the judge would not let counsel waste
the court’s time by calling other witnesses to prove these collateral inconsistencies.

Judges precluding extrinsic evidence of collateral inconsistencies often refer loosely to
excluding the evidence under Rule 613. In reality, the decision rests on Rule 403’s
balancing test or on the judge’s Rule 611 authority to create an ordetly trial. Loose
references to Rule 613 in this context can confuse students and new lawyers, who
wonder how that rule can exclude evidence of collateral matters when it doesn’t even
use the phrase.

C. In the Courtroom.

1. Inconsistent Statements. Rule 613’s title and section 613(a)’s text refer broadly to
prior statements rather than prior inconsistent statements. Judges, however, usually
allow parties to cross-examine witnesses only on their inconsistent statements—not
on consistent ones. This limit rests, not on Rule 613, but on Rules 401-403. A prior
consistent statement adds little to a trial; it doesn’t discredit a witness or add new
information. A prior consistent statement might reinforce the witness’s testimony, but
that probative value is minor compared to the delay and confusion the statement might
cause.
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Except in the unusual circumstances described in the next section, therefore, courts
do not allow attorneys to examine witnesses about prior consistent statements.
Sometimes, however, a dispute arises about whether a prior statement is sufficiently
“inconsistent” to support examination:

Example: The government charged Rodney Heslip and three other individuals
with conspiracy to possess and distribute cocaine. Detective Eric Moore, who
investigated the conspiracy, provided key testimony against Heslip and his
codefendants. Heslip moved to impeach Moore’s testimony by introducing an
affidavit that Moore had executed to obtain a search warrant early in the
investigation. In this affidavit, Moore named the other defendants but not
Heslip. Heslip argued that the affidavit was admissible as a prior inconsistent
statement, which impeached Moore’s trial testimony that Heslip participated in
the conspiracy.

Analysis: The trial judge refused to admit Moore’s affidavit, noting that the
evidentiary rules allow impeachment only with prior inconsistent statements. The
affidavit, executed a year and a half before the trial, did not satisfy that requirement.
Moore broadened his view of the conspiracy as his investigation matured; the
affidavit executed at an eatly stage in the inquiry was not inconsistent with his later
testimony. The prior statement, therefore, was not admissible to impeach Moore.
The court of appeals affirmed this ruling.’

The trial judge and appellate panel referred to Rule 613 in excluding Moore’s affidavit.
Those references are consistent with the shorthand that lawyers use to discuss the
admissibility of prior statements for impeachment. Rule 613 itself, however, does not
prohibit impeachment with consistent (or marginally consistent) prior statements; you
will be confused if you search the rule for this prohibition. The affidavit in Heslip’s
case was inadmissible under Rule 403; the potential for prejudice, confusion, and delay
substantially outweighed any probative value.

2. Prior Consistent Statements for Rehabilitation. Prior consistent statements are
most likely to assist the fact finder, warranting admission under Rules 403 and 611,
when parties use them to rehabilitate a witness who has been discredited on cross-
examination. Even when offered for rehabilitation, judges exclude most of these prior
consistent statements as duplicative and confusing. Under limited circumstances,

5 United States v. Misher, 99 F.3d 664, 66970 (5th Cir. 19906).
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however, judges allow parties to use prior consistent statements to rehabilitate
witnesses.

Judges most often admit these statements when the prior statement occurred before
an event that allegedly changed a witness’s testimony. For example, if the government
persuades one member of a criminal conspiracy to testify against the others at trial, the
remaining defendants may challenge the turncoat’s credibility. The defendants may
argue that their former coconspirator manufactured evidence simply to please the
government and obtain a favorable plea. In response to this type of cross-examination,
the trial judge might allow the prosecution to introduce consistent statements made
by the witness before any contact with the government. These statements have special
probative force in negating the suggestion that the witness concocted testimony to
negotiate a favorable deal.

Once again, parties and judges sometimes refer to introducing these prior consistent
statements as “rehabilitating a witness under Rule 613.” Since Rule 613 does not refer
to this practice, the customary reference is confusing. Although you may adopt that
parlance in court, it is easier to remember that the admissibility of these statements
really turns on the provisions of Rules 403 and 611. Rule 613 merely outlines the
procedural requirements surrounding the use of prior statements.

3. Showing the Statement to the Witness. Although Rule 613(a) specifically allows
a party to ask a witness about a prior inconsistent statement without showing the
statement to the witness, attorneys sometimes show the statement to the witness for
the strategic reasons noted above. Judges, moreover, sometimes exercise their general
authority under Rule 611 to require a cross-examining attorney to show the statement
to the witness before asking about it. A judge will do this when the cross-examination
might otherwise create an unfair or inaccurate impression. Here is an example of a
case in which a trial judge made that decision:

Example: The government charged Marshall Marks with conspiring to
distribute marijuana. Ernest Poland, one of Marks’s alleged coconspirators,
testified against Marks at trial. Marks’s attorney cross-examined Poland by
highlighting inconsistencies between Poland’s courtroom testimony and
statements he previously made to FBI investigators. The cross-examination
began in the style suggested by the first hypothetical transcript from the
Flintstone case discussed above: Marks’s attorney read aloud portions of
Poland’s statement to the FBI agents, pausing after each portion to ask whether
Poland had made those comments.
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The trial judge halted this procedure and required Marks’s attorney to show the
written FBI report to Poland, then ask whether Poland adopted the statement
made in that report. The judge took this course because the FBI report was not
a transcript of Poland’s previous comments; it was the agent’s personal
summary of what Poland had said. Under these circumstances, counsel’s cross-
examination technique might confuse the jury by suggesting that he was reading
from an actual transcript of Poland’s remarks.

Marks challenged this ruling on appeal, complaining that it violated Rule 613(a)
and interfered with his right to cross-examine Poland effectively.

Analysis: The court of appeals rejected Marks’s argument and upheld the trial
judge’s ruling. Although Rule 613(a) generally allows counsel to cross-examine a
witness about a prior statement without showing the statement to the witness, that
rule does not eliminate the trial judge’s discretion under Rule 611 to structure
testimony in a way that avoids misleading the jury. The possibility of confusion
was clear in this case and the trial judge acted appropriately to avoid that confusion.
Showing the statement to Poland at the start of cross-examination, and asking him
to confirm or deny the agent’s notes of his previous statements, prevented jury
confusion.’

Regardless of whether the cross-examining attorney discloses the content of the
statement to the witness, the cross-examining attorney must disclose the content to
the opposing counsel's attorney upon request. On re-direct, the opposing counsel could
then ask the witness to explain or provide context for the prior statement. Perhaps the
witness was being sarcastic or was joking when they made the inconsistent statement.
Or perhaps the statement was misheard or mistranscribed because of linguistic
differences between the witness and the listener: The witness may have been using
slang or a dialect that was unfamiliar to the listener.” The structure of Rule 613 ensures
that the witness is able to clarify any such ambiguities or mistakes in the cross-
examiner’s version of the prior statement.

4. When Is an Issue Collateral? If an inconsistency relates solely to a collateral issue,
then the potential for prejudice, delay, or confusion substantially outweighs the
probative value of admitting extrinsic evidence of the previous statement.

6 United States v. Marks, 816 F.2d 1207, 1210-11 (7th Cir. 1987).

7 See Taylor Jones et al., Testifying While Black: An Experimental Study of Court Reporter Accuracy in
Transcription of African American English, 95 LANGUAGE €216 (2019), for an empirical study of how often
court reporters misunderstand African American English.
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Often the line between collateral and non-collateral matters is obvious, as in the
Flintstone examples used earlier. But as with any issue of relevance, the question of
whether a statement is collateral depends on the facts of the case and the
persuasiveness of counsel.

In our earlier discussion, for example, Wilma Flintstone’s conflicting statements about
walking or driving to the golf course seemed collateral to the theft charge against
Barney. The fact of consequence was whether Wilma saw Barney steal a golf club, not
how she arrived at the golf course. But what if Barney’s counsel has evidence that
Wilma drove to the golf course with Fred as her passenger? If Wilma brought Fred to
the golf course, and Barney claims that Fred was the person who stole the club, then
Wilma’s means of arrival at the golf course is more consequential. The judge might
allow Barney to introduce extrinsic evidence of this inconsistent statement.

5. Witness Denials. The rule against using extrinsic evidence to prove inconsistent
statements on collateral issues prevents trials from getting bogged down in tangential
issues. But what if a witness denies making a prior statement that the attorney knows
the witness made? In her police statement, for example, Wilma might have mentioned
that she wore old golfing shoes to the course. On the witness stand, she testifies that
she was wearing brand new pink Crocs. Barney’s lawyer asks Wilma on cross-
examination: “Didn’t you tell the police that you were wearing your old golfing shoes
that day?” If Wilma responds, “No, I never said any such thing. I'm sure I told the
police I was wearing my new pink Crocs, just like I testified today,” can Barney’s lawyer
prove that Wilma really made a different statement to the police?

The answer is no. Barney’s lawyer is stuck with Wilma’s answer and must move on.
Even if he has an audiotape of Wilma making the inconsistent statement, and three
police officers are willing to take the stand and testify that she referred to golfing shoes,
the court will not waste time on this extrinsic evidence. At most, Barney’s lawyer could
ask one more question, perhaps reading from a document in front of him: “Ms.
Flintstone, are you sure that when you spoke to Officer Pebbles at 7:30 PM that night,
you didn’t say, quote, I was wearing my old golfing shoes and my feet were very sore,
unquoter” But if Wilma denies the statement again, the matter is closed. Her choice in
footwear isn’t consequential enough to waste more court time.
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Quick Summary

Parties often try to impeach witnesses with prior inconsistent statements.
Rules 401-403 allow parties to ask witnesses about these statements, because
any inconsistency casts some doubt on a witness’s credibility. Questions
about prior inconsistent statements are relevant, and they rarely cause delay
that substantially outweighs their probative value.

Litigants, however, face greater constraints if they offer extrinsic evidence of
a witness’s prior inconsistent statement. If these statements relate to a
collateral matter, judges will exclude them under Rules 403 or 611. Extrinsic
evidence of a witness’s prior statement about a collateral matter would delay
the trial and confuse the jury.

Rule 613 complements this framework by prescribing procedural steps for
impeaching a witness with a prior inconsistent statement. An attorney may
ask a witness about a prior inconsistent statement without first showing the
statement to the witness, but must disclose the statement to opposing counsel
if the opponent requests that disclosure. If the attorney secks to admit the
statement into evidence, they must give (a) the affected witness an
opportunity to explain or deny the statement, and (b) opposing counsel a
chance to examine the witness about the statement.

Under limited circumstances, judges also allow litigants to rehabilitate a
witness’s credibility by introducing a witness’s prior consistent statement.
Judges limit that practice under Rules 403 and 611, considering probative
value and delay.

Test Your Understanding

To assess your understanding of the material in this chapter, click here to
take a quiz, or go to the Quizzes module from the eBook on your eProducts
bookshelf.
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Hearsay Exemption—
Prior Statements by Witnesses

Key Concepts
* Rule 801(d)(1): Exempts Some Prior Statements by
Witnesses from the Hearsay Ban
*  Witness Must Be Subject to Cross-Examination
* Inconsistent Prior Statements
* Consistent Prior Statements

e |dentifications

A. Introduction and Policy. Many students are surprised to learn that a witness’s out-
of-court statements are hearsay. If the witness is on the stand, sworn to tell the truth,
and available for cross-examination, why draw a distinction between the witness’s
direct testimony and statements that the witness made at a previous time?

Suppose, for example, that Cynthia is a witness in a kidnapping trial. She lives across
the street from the victim, John, and saw him shortly before he disappeared. The
prosecution calls Cynthia to help establish the time of John’s disappearance. If Cynthia
says on the stand, “I looked out of my window at 8:00 a.m. on December 19th and
saw John leaving his house,” that is direct testimony.

The prosecutor can present this direct testimony without raising any hearsay issues.
But even with Cynthia appearing on the stand, all the following statements are hearsay
if the prosecutor introduces them to prove when John left his house on December 19:

*  Cynthia’s courtroom testimony: “After John disappeared, I told my
husband Bill that I saw John leaving his house at 8:00 a.m. on December
19.”

*  Bill’s courtroom testimony: “After John disappeared, Cynthia told me
that she had seen him leaving his house at 8:00 a.m. on December 19.”
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*  Bill’s courtroom testimony: “At 8:00 a.m. on December 19, I heard
Cynthia exclaim, “There’s John leaving his house!””

e A police report noting that during questioning after John’s disappearance,
Cynthia told police that she had seen John leave his house at 8:00 a.m. on
December 19.

¢ Cynthia’s recorded statement, made under oath to a grand jury, that she
saw John leave his house at 8:00 a.m. on December 19.

All these statements occurred outside the current courtroom; Cynthia’s appearance on
the stand doesn’t alter their hearsay character. These statements remain hearsay
because the safeguards that we apply to courtroom testimony—the oath, opportunity
to cross-examine, and ability to assess the witness’s credibility—don’t fit the timing of
these statements. Cynthia has taken an oath to tell the truth now, the defense counsel
can cross-examine Cynthia now, and the jury can see Cynthia’s demeanor now, but
those safeguards didn’t all apply at the time Cynthia made the statements listed above.
The timing of the safeguards, in other words, doesn’t match the timing of the
statements.

This problem is more than a minor technicality. Usually when a party attempts to
introduce a witness’s prior statement instead of asking the witness to testify directly, it
is because the witness cannot—or will not—make the same statement on the stand.
In the above example, if Cynthia will testify directly about seeing John, the prosecutor
will simply elicit her direct testimony and have no need to rely upon her prior
statements. On the other hand, if the prosecutor is forced to rely on Cynthia’s prior
statements to prove when John left his house, it is probably because Cynthia is unable
or unwilling to testify about the incident directly.

In short, parties usually resort to a witness’s prior statement when the witness’s direct
testimony is insufficient. Under these circumstances, the witness is unable to endorse
the prior statement, and the credibility safeguards of the trial are no longer effective:
The opposing party cannot effectively cross-examine the witness on that statement;
the courtroom oath does nothing to enhance the reliability of the earlier statement;
and the jury has no opportunity to observe the witness’s demeanor when making the
statement.

Although these are good reasons to treat a witness’s out-of-court statements as

hearsay, there are some circumstances under which the reliability of the prior statement
is sufficiently high, and the need for the statement is sufficiently great, that the hearsay
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rules recognize an exception for a witness’s prior statement. The very fact that the
declarant is available in the courtroom seems to add some reliability to these prior
statements.

Rule 801(d)(1) allows admission of some prior statements by witnesses. As noted in
the previous chapter, the rule defines these statements as “not hearsay” or as
exemptions from the rule against hearsay. Whatever we call it, however, the exemption
for prior statements of witnesses is fairly narrow.

B. The Rule. Rule 801(d)(1) first establishes two conditions that must be met to admit
any statement under that subsection: The declarant must testify at the trial, and the
declarant must be subject to cross-examination on the statement:

Rule 801. Definitions That Apply to This Article;
Exclusions from Hearsay

(d) Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement.

e The declarant testifies and
* issubject to cross-examination about a prior statement . . ..

These gateway requirements enhance the prior statement’s reliability. If the declarant
appears as a witness, the jury can observe their demeanor in response to questions
about the prior statement. In addition, adverse parties can cross-examine the witness
about both their current testimony and prior statement. The ability to cross-examine
may be limited with respect to the prior statement, but opposing counsel has some
opporttunity to test the declarant/witness’s credibility. That cross-examination, finally,
will occur in a formal courtroom setting with the declarant under oath.

If these conditions are met, the rule recognizes three types of prior witness statements
that are admissible:

(A) Statements that are inconsistent with the witness’s courtroom testimonys;
(B) Statements that are consistent with that testimony; and

(C) Pretrial identifications of a person.
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Let’s examine the rule’s description of each of these subclasses of exemption. First,
for prior inconsistent statements:

Rule 801. Definitions That Apply to This Article;
Exclusions from Hearsay

(d) Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement.

* The declarant testifies and
* issubject to cross-examination about a prior statement,
* and the statement:

(A) is inconsistent with the declarant’s testimony. . . .2

Rule 801(d)(1)(A) thus exempts a witness’s prior statement as long as it is inconsistent
with the witness’s current testimony. If the prior statement was inconsistent, the
admitted evidence is likely to be particularly useful—and, just like any other statement
covered by 801(d)(1), the statement has extra reliability because the declarant is on the
stand subject to cross-examination.

Rule 801(d)(1)(B) contains the second type of hearsay exemption for a witness’s prior
statements. This subsection applies to prior consistent statements:

Rule 801. Definitions That Apply to This Article;
Exclusions from Hearsay

(d) Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement.

* The declarant testifies and
* issubject to cross-examination about a prior statement,
* andthe statement: ...

8 This language reflects a rule amendment that will take effect on December 1, 2026, unless Congress
acts to block the amendment (which is very unlikely). Through fall 2026, the rule requires prior
inconsistent statements to be made under oath at a formal proceeding to fit within this exemption.
Cases decided under this current version of the rule precluded a much larger number of statements

than the current version; those cases will not offer reliable precedent once the rule amendment takes
effect.
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(B) is consistent with the declarant’s testimony and is offered:

i. to rebut an express or implied charge that the declarant
recently fabricated it or acted from a recent improper
influence or motive in so testifying; or

ii. torehabilitate the declarant’s credibility as a witness when
attacked on another ground . ...’

If a witness’s prior statement is consistent with their courtroom testimony, the
courtroom setting provides the usual guarantees of reliability. The witness is willing to
affirm the substance of the prior statement under oath in the courtroom, so the jury
can assess credibility and responses to cross-examination at that time.

Instead, Rule 801(d)(1)(B) ties admissibility to rehabilitation of a witness’s credibility.
To introduce a statement under this subsection, a party must show (1) that the
witness’s credibility has been attacked, and (2) that the prior consistent statement has
probative value in rehabilitating credibility. We will explore these requirements further
in the Courtroom section.

For now, note that Rule 801(d)(1)(B) rests on the usefulness of introducing a witness’s
prior consistent statement. It also complements the process of witness rehabilitation
we discussed in Chapter 18. In that chapter, we noted the use of prior consistent
statements to buttress the believability of a witness whose credibility has been
challenged. Rules 403 and 611 permit introduction of those statements for the purpose
of showing the witness’s consistency. Rule 801(d)(1)(B) makes clear that the jury may
also consider the prior consistent statements for the truth of the matter asserted.

Rule 801(d)(1)(C) offers the final type of exemption for a witness’s prior statements.
This subsection allows introduction of any identification of a person, as long as the
person who made the identification testifies at trial and is subject to cross-examination
on the identification:

9  Subsection (ii) was added to Rule 801(d)(1)(B) on December 1, 2014. Note that cases decided
before that time may refer to the prior version of 801(d)(1)(B), which included only the language in
subsection (i). For now, do not worry about distinguishing these two subsections; we will address their
relationship in the Courtroom section.
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Rule 801. Definitions That Apply to This Article;
Exclusions from Hearsay

(d) Statements That Are Not Hearsay. A statement that meets the following
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement.

* The declarant testifies and
is subject to cross-examination about a prior statement, and
the statement: . ..

(C) identifies a person as someone the declarant perceived earlier.

Why does this provision admit prior identifications so generously, when the previous
portions of the rule restrict admission of other types of prior statements? Out-of-court
identifications have the unusual characteristic of being more reliable than in-court
identifications.

A witness who identifies a person in court usually builds that testimony on an earlier
identification. After a crime, for example, a victim or eyewitness may point out the
perpetrator at the scene. Or these individuals may pick the defendant out of a properly
conducted line-up or photo array. These identifications occur close in time to the event
and are more reliable than any occurring later. Indeed, the police act on these
identifications to pursue the perpetrator.'’

A courtroom identification that occurs months later looks persuasive to the jury, but
is less reliable than the original identification. A trial witness does not choose the
perpetrator from an array of similar-looking individuals. The trial witness simply points
to the individual sitting at the defense table, next to the defense attorney, and
I” These courtroom identifications are
dramatic, but they offer little test of the witness’s accuracy.

announces “that’s the person who did it

The initial, out-of-court identification, moreover, can reshape a witness’s recollection
so that the witness “remembers” the person picked out of a line-up rather than the
actual perpetrator. Psychology research shows that memory is fluid. Witnesses
sometimes unconsciously substitute the image of a person seen in a line-up, or even

10 The identification provision applies in civil cases as well as criminal ones, but it is used most often
to identify criminal defendants. That context is easy to understand, so we use it to illustrate the rule
here. Similar dynamics affect identifications in other settings.
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in other contexts, for their hazy recollection of the actual perpetrator.' The courtroom
identification may depend on these substitutions rather than on actual recognition of
the person who committed the crime.

Rule 801(d)(1)(C) recognizes that, for all these reasons, out-of-court identifications
often are more important than in-court ones. By admitting evidence of the initial
identification, Rule 801(d)(1)(C) allows parties to cross-examine the witness more
effectively about that identification. Opposing counsel can ask about the
circumstances of the identification and how certain the witness was. The witness must
respond under oath, and the jury can assess the witness’s credibility. Under the rather
unusual circumstances of an identification, the out-of-court statement is more reliable
and significant than the in-court one.

Counsel may also ask the witness to identify the defendant, or any other person in the
courtroom, while seated on the stand. Rule 801 doesn’t preclude that type of
identification, and juries find it impressive. But the in-court identification often is a
charade. Rule 801(d)(1)(C) recognizes that the “real action” occurred at the pretrial
identification.

The exemption for prior identifications thus rests on both reliability and need. These
identifications are more reliable than in-court ones for the reasons given above. The
out-of-court statements are needed, moreover, precisely because—given the peculiar
circumstances of identifications—they are more reliable than any testimony restricted
to the courtroom.

C. In the Courtroom. Rule 801(d)(1) is a straightforward exemption from the hearsay
rule, but it has multiple parts. Let’s work our way through the issues arising under each
part of this exemption.

1. “Subject to Cross-Examination.” Rule 801(d)(1)’s first requirement, that the
declarant testify at trial, raises few questions. But the related requirement, that the
declarant be “subject to cross-examination about a prior statement,” generates more
controversy. Remember that parties usually try to introduce evidence of a witness’s
prior statement only when the witness cannot or will not testify live. If the witness
claims loss of memory, privilege, or some other condition that prevents direct
testimony, is the witness “subject to cross-examination” on the prior statement? Or
will the same condition prevent effective cross-examination?

11 For discussions of this phenomenon, see IDENTIFYING THE CULPRIT: ASSESSING EYEWITNESS
IDENTIFICATION (National Research Council, 2015); WITNESS TESTIMONY: PSYCHOLOGICAL,
INVESTIGATIVE AND EVIDENTIAL PERSPECTIVES (Anthony Heaton-Armstrong et al. eds., 20006).
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This problem has arisen in several contexts. The first involves witnesses who have
suffered a memory loss. The Supreme Court addressed that issue in this rather extreme
case:

Example: A prison inmate brutally beat John Foster, a correctional counselor,
with a metal pipe. Foster’s injuries included a fractured skull, and he was
hospitalized for almost a month. When an FBI agent first interviewed Foster in
the hospital, he was lethargic and unable to remember his attacker. Several
weeks later, the agent interviewed Foster again; at that time, Foster was able to
describe the attack, name James Owens as his attacker, and identify Owens
from a photo array.

The government charged Owens with assault with intent to murder. But by the
time of trial, Foster’s memory had clouded again. He could remember what he
was doing just before the attack, recall feeling blows on his head, and remember
seeing blood on the floor. He could also remember talking to the FBI agent in
the hospital and identifying Owens at that time, but he could no longer
remember seeing the person who attacked him or why he thought it might have
been Owens. Nor could Foster remember talking to any hospital visitors other
than the FBI agent, although records showed that he had other visitors. He was
unable to recall whether any of these visitors might have suggested that Owens
was his attacker.

The prosecutor called Foster to the stand to testify about his hospital
identification of Owens, arguing that it was admissible under Rule 801(d)(1)(C)
as an identification. Owens conceded that the prior statement was an
identification, but claimed that 801(d)(1) should not apply at all because Foster
was not “‘subject to cross-examination” about his previous statement; although
he was testifying in the courtroom as a witness, his memory was so impaired
that counsel could not effectively cross-examine him.

Analysis: The Supreme Court upheld introduction of Fostet’s pretrial statement
as a prior identification under Rule 801(d)(1)(C). The Court concluded that the
“natural reading” of Rule 801(d)(1)’s cross-examination requirement was that the
witness is “placed on the stand, under oath, and responds willingly to questions.”
Foster satisfied all those criteria. The fact that he no longer remembered seeing his
attacker and had forgotten other aspects of the intervening months did not make
him unavailable for cross-examination. On the contrary, an essential purpose of
cross-examination is to reveal defects in the witness’s memory. Owens’s counsel

23



had ample opportunity to show through cross-examination the gaps in Foster’s
memory and the potential unreliability of his prior identification. Rule 801(d)(1)’s
reference to cross-examination does not require more than that."

Courts have reached the same result when a witness’s memory failure appears feigned
rather than physiological:

Example: Darres Park, a federal inmate, participated in a scheme to smuggle
amphetamines into the prison. Paul Long, another inmate, provided some
information about the scheme to investigators and repeated that information to
a grand jury. At Park’s trial, however, Long claimed that he could not remember
anything except his own name. He testified that he could not remember any
information about Park or even that he had appeared before the grand jury.
The prosecutor then moved to introduce Long’s grand jury testimony under
Rule 801(d)(1)(A) as a prior inconsistent statement.

Analysis: The trial judge admitted Long’s grand jury statement, and the court of
appeals affirmed. In addition to satisfying the other requirements of Rule
801(d)(1)(A), the court readily concluded that Long was “subject to cross-
examination.” Indeed, Long’s behavior made him a particularly easy witness for
defense counsel to discredit through cross. By making such extravagant claims of
memory loss under oath in the courtroom, Long demonstrated that he was “a
blatant liar—someone whose oath meant nothing to him. . . . That enabled counsel
to ask the jury how reliable Long’s out-of-court statement could be, given that

Long was willing to lie to the jurors’ faces.”"

Notice that the reasoning in this example, involving witness Long, is somewhat at odds
with the Supreme Court’s decision in Owens. In Owens, the Court stressed that the
witness “respond[ed] willingly to questions.” Just the opposite was true with witness
Long: By claiming that he couldn’t remember anything but his own name, he appeared
remarkably unwilling to respond to questions. Yet courts consistently follow the
reasoning in the Long example, finding that witnesses who seem to be feigning lack of
memory are “subject to cross-examination.”

12 United States v. Owens, 484 U.S. 554, 561-64 (1988). In a separate part of the opinion, the Coutt
held that Foster’s loss of memory did not violate Owens’s Sixth Amendment right to confront the
witnesses against him. We will consider Sixth Amendment issues at greater length in Chapters 54 and
58.

13 United States v. Keeter, 130 F.3d 297, 301-02 (7th Cir. 1997).
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The key lies in distinguishing witnesses with real memory loss from those who pretend.
In the latter case, as the court noted in the Long example, there is little difficulty
concluding that the witness is subject to cross-examination. Indeed, a skilled attorney
can destroy the credibility of a witness who feigns memory loss. The witness’s refusal
to respond willingly to questions does not prevent cross-examination of these
witnesses.

Cases involving real memory loss are more challenging; effective cross-examination is
difficult with a witness who cannot remember the incident, the identification, or both.
But the Supreme Court’s decision in Owens establishes that, for these witnesses,
appearance on the stand, taking an oath, and a willingness to answer questions are
sufficient to satisfy the cross-examination requirement of Rule 801(d)(1).

A final area in which the cross-examination requirement raises questions involves
witnesses who refuse to answer on the grounds of privilege. Here, the “willingness to
respond” criterion plays a key role. Because of their refusal to answer, courts have
found that these witnesses are not “subject to cross-examination.” This is true even if
the privilege claim is invalid because the government has granted immunity."*

Example: The United States prosecuted Anjel Torrez-Ortega for distribution
of marijuana and cocaine. Armondo Valdez-Arieta had provided details of
Torrez-Ortega’s guilt to a grand jury. At trial, however, Valdez-Arieta asserted
his Fifth Amendment privilege against self-incrimination and refused to answer
questions. He continued to claim the privilege even after the government
granted him immunity. The trial judge then allowed the prosecutor to introduce
Valdez-Arieta’s grand jury testimony.

Analysis: The court of appeals held that introduction of this prior testimony was
erroneous. Quoting the Supreme Court’s language in Owens, the court held that
Valdez-Arieta’s blanket assertion of privilege meant that he was not “subject to
cross-examination.” A witness’s assertion of memory loss, the court noted, does
not preclude cross-examination because it reveals one of the very aspects that
cross-examination often seeks: that the witness’s recollection, whenever expressed,
is unreliable. An assertion of privilege has a very different effect; it may lead the
jury to accept unquestioningly the witness’s prior statement, without permitting

14 We will see in Chapter 68 that the government can defeat the Fifth Amendment privilege against
self-incrimination by offering a witness immunity from prosecution.
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any effective cross-examination. Rule 801(d)(1) does not allow the government to
introduce a prior statement under these circumstances."

These decisions suggest the current interpretation of “subject to cross-examination”
in the federal courts: Witnesses who take the stand and claim lack of memory (whether
real or feigned) are still subject to cross-examination, while those who completely
refuse to testify by invoking the privilege against self-incrimination are not. A witness
who invokes the Fifth Amendment more selectively might still be deemed subject to
cross-examination.

This entire question, however, remains somewhat volatile. The rationales supporting
these results differ, and the Supreme Court recently has offered new interpretations of
the defendant’s Sixth Amendment right to confront witnesses, which we discuss in
Chapter 58. Although those decisions do not explicitly address the susceptibility of a
witness to cross-examination under Rule 801(d)(1), they may hold implications for this
area. Keep your eyes open for possible developments in this area of law.

2. When Is a Statement “Inconsistent?” After passing 801(d)(1)’s “subject to cross-
examination” hurdle, a party seeking to introduce a witness’s prior statement must
determine whether the statement is consistent, inconsistent, or an identification. What
distinguishes consistent from inconsistent statements? Often the inconsistency is
straightforward. Witnesses who initially cooperate with the government, for example,
sometimes alter their testimony dramatically on the stand. In these cases, the
prosecutor has no difficulty persuading the judge that the prior statement is
inconsistent:

Example: Leonard Comforth, a truck driver, was murdered while sleeping in
his parked truck. Travis Friend confessed to shooting Comforth and made
several sworn statements in which he implicated James Scruggs in the murder.
The government prosecuted Scruggs and called Friend as a prosecution witness.
Friend surprised the government by testifying at the Scruggs trial that he had
no knowledge of Comforth’s murder. The prosecutor then moved to introduce
evidence of Friend’s prior statements.

Analysis: The court admitted Friend’s prior statements under Rule 801(d)(1)(A).
The prior statements flatly contradicted Friend’s courtroom testimony. Since

15 United States v. Torrez-Ortega, 184 F.3d 1128, 1132-35 (10th Cir. 1999).
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Friend’s prior statements were admissible under an exemption from the hearsay
rule, the jury could use the statements for the “truth of the matter” asserted by
Friend. In other words, the jurors could rely upon Friend’s prior sworn statements
to conclude that Scruggs participated in the murder."

More difficult issues arise when a witness offers evasive answers in court or testifies
that they can no longer remember the underlying events. Government informants and
cooperating witnesses have a particularly high rate of memory failure in the courtroom.
Many courts, therefore, have confronted the question whether an evasive answer or
claim of memory failure is “inconsistent” with a prior statement that gave detailed
information about an event. Most courts have answered the question this way:

Example: The government charged John Milton, a staff attorney for the Equal
Employment Opportunity Commission (EEOC), with stealing money from the
United States. Milton had negotiated a settlement agreement on behalf of the
EEOC with CW Transport, a company charged with employment
discrimination. As part of the settlement, CW Transport deposited $1 million
in an account that Milton managed for the EEOC. Money from the account
was available to compensate minority job applicants who had been refused
employment with CW Transport. The government claimed that Milton
persuaded several acquaintances to submit false claims on this account and
share the proceeds with him.

Anita Jones, one of Milton’s acquaintances, testified to a grand jury that Milton
helped her submit a fraudulent claim, that she received $5,913.07 from the
EEOC account, that she gave Milton those funds, and that Milton gave her
$1,100 in return. At trial, however, Jones claimed that she could remember
almost nothing about her dealings with Milton or her testimony to the grand
jury. The prosecutor moved to introduce Jones’s grand jury testimony under
Rule 801(d)(1)(A), but Milton objected that Jones’s lack of memory was not
“inconsistent” with her prior statement.

Analysis: The trial court admitted Jones’s testimony, finding that her lack of
memory was “inconsistent” with her prior, detailed statement. The court of
appeals agreed. The appellate court noted that Jones’s current lack of memory did
not impair defense counsel’s ability to discredit her grand jury testimony. A witness

16 United States v. Scruggs, 356 F.3d 539, 547 n.4 (4th Cir. 2004).
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who gives a detailed statement at one time and claims failed memory at another
may appear inherently unreliable to the jury.

In addition, Jones stated on cross-examination that she was addicted to drugs
when she appeared before the grand jury, was suffering from withdrawal, and was
on the verge of a nervous breakdown. Thus, even though Jones claimed that she
couldn’t remember the content of her grand jury testimony, the jury received
ample evidence from her demeanor and testimony about the context of the grand
jury statement to assess the credibility of both that prior statement and her
courtroom claims of failed memory."

When a witness appears to be feigning memory loss, most courts agree with the
disposition in Milton: The prior detailed statement is “inconsistent” with the current
claims of lost memory.

But what if the witness’s memory lapse seems real? Relatively few courts have
addressed this issue, partly because techniques like refreshing the witness’s memory
usually overcome this type of memory loss."® One court of appeals suggested in dictum
that a real memory loss is consistent with prior, more detailed statements, so the prior
statements would not be admissible under Rule 801(d)(1)(A),"” but another court
rejected that suggestion.”” Most courts are likely to treat memory loss (real or feigned)
as inconsistent with a witness’s prior detailed statements, paving the way for counsel
to introduce those statements.

3. Consistency, Credibility, and Rehabilitation. Prior consistent statements are
admissible under Rule 801(d)(1)(B) only if (1) the witness’s credibility has been
attacked, and (2) the prior consistent statement helps rehabilitate that credibility. These
two requirements assure that the prior consistent statement adds value to the trial:
Absent these circumstances, the prior statement would simply duplicate courtroom
testimony.

17  United States v. Milton, 8 F.3d 39, 46—47 (D.C. Cir. 1993). The criminal activity in Mi/ton included
John Milton’s brother James. For simplicity in discussing the Rule 801(d)(1) issue, we have collapsed
the two Miltons into one person.

18 See Chapter 16 to review the process for refreshing a witness’s memory. The Owens case, discussed
above, involved an identification, so the Supreme Court did not have to decide whether the prior
statement was consistent or inconsistent with the witness’s memory loss at trial.

19 United States v. Palumbo, 639 F.2d 123, 128 n.6 (3d Cit. 1981).

20 See, e.g., United States v. Gajo, 290 F.3d 922, 931 (7th Cir. 2002).
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Example: Jay Atwood sued Debt Collectors Inc. (DCI) under the Fair Debt
Collection Practices Act. Among other practices, that statute prohibits debt
collectors from using obscene language when they contact debtors. At trial,
Atwood described several phone calls in which DCI employees peppered him
with obscenities. On cross-examination, DCI’s attorney questioned Atwood
aggressively about his memory of those calls; counsel’s questions suggested that
Atwood could not correctly recall the words used in calls placed three years
earlier. In rebuttal, Atwood’s attorney offered testimony from Jay’s sister Lena.
Lena testified that, shortly after each of the calls, Jay complained to her about
the offensive words used by DCI employees. The words he reported at the time
of the calls matched the ones he testified to in court.

Analysis: As you learned in Chapter 18, Lena’s testimony is admissible to
rehabilitate Jay’s testimony. Her description of Jay’s complaints bolsters his
credibility by rebutting the cross-examiner’s suggestion that Jay could not
accurately remember the words by the time of trial. Now we can see that under
Rule 801(d)(1)(B), Lena’s testimony is also admissible for the truth of the matter
asserted (to prove that Jay heard obscenities from DCI employees).

Remember that Rule 801(d)(1)(B) only applies if a party can demonstrate that the prior
consistent statement actually helps rehabilitate the witness’s credibility. Some prior
statements, although consistent with the witness’s courtroom testimony, do not
effectively rebut the opponent’s attack on credibility. For example, if Jay only told
Lena about the calls the week before trial, Lena’s testimony would not effectively rebut
DCT’s implication that Jay couldn’t accurately remember those calls. Jay’s memory at
trial would be no stronger than his memory a week before trial, so the court would not
admit his out-of-court statements for the truth of the matter asserted. Nor would the
court be likely to admit those statements to bolster credibility—although judges have
more discretion when admitting statements for that limited purpose.

Finally, note that Rule 801(d)(1)(B)(i) covers one specific type of rehabilitation: when
the prior consistent statements are offered to disprove an allegation that the witness is
lying. The timing of the prior consistent statements is especially important for this type
of rehabilitation: the Supreme Court has held that the witness must have made the
statements before the motive to lie or improper influence arose.
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Example: Matthew Tome and his ex-wife shared custody of their young
daughter. The ex-wife alleged that Tome sexually assaulted the daughter when

she was in his care. Police arrested Tome and charged him with sexual abuse of
a child.

In 1992, when she was six-and-a-half years old, the daughter testified at Tome’s
trial. The daughter’s testimony was weak and halting; the prosecutor had to lead
her through most of the story.

Tome claimed that his ex-wife had persuaded the daughter to fabricate the
abuse. The two parents had bitterly disputed custody of their daughter; Tome
argued that his ex-wife and daughter concocted the abuse allegations so that the
wife could obtain sole custody.

To rebut the fabrication charge, the prosecutor called six witnesses who related
statements that the daughter had made in 1990 describing Tome’s abuse. The
witnesses included the mother, a babysitter, a social worker, and several doctors.
Tome objected to all their testimony as hearsay.

Analysis: If the daughter fabricated the abuse to stay in her mothet’s custody,
when did that motive arise? Families rarely keep records of their internal
discussions, especially if the discussion involves pressuring a young child to lie
about her father. But the mother in this case had petitioned the courts for sole
custody in 1989, and the parents had bitterly disputed custody since that time. The
judge didn’t know if the mother and child had fabricated the abuse allegations; that
was the very issue before the jury. But the motive to fabricate the allegations cleatly
existed as early as 1989. The statements made in 1990, therefore, arose after the
motive to fabricate and were not admissible under Rule 801(d)(1)(B).*

In other cases, a court might determine the timing of a motive to lie through a witness’s

testimony, the content of the statements themselves, or other circumstantial evidence.

4. Out-of-Court Identifications. As explained above, identifications are an unusual
type of statement: Early, out-of-court identifications often are more reliable than later,
in-court ones. For that reason, Rule 801(d)(1)(C) admits any identification if the
declarant is a witness and subject to cross-examination. This provision is most
frequently used in criminal cases where the identity of the perpetrator is a disputed
issue: The prosecutor will ask the witness to identify the individual in court and then

513 U.S. 150 (1995).
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elicit testimony about the witness’s earlier identification to bolster the in-court
identification.

However, the witness’s prior identification is admissible even if the declarant cannot
repeat the identification in court:

Example: An armed robber stole more than $600,000 from a New York City
bank branch. One of the tellers, Patrick Crowl, identified Michael Anglin as the
robber from a photo array held shortly after the crime. Crowl indicated that he
was “very certain” Anglin was the robber, that the robber had stood directly in
front of Crowl “putting the machine gun in [Crowl’s] face for about 15 seconds
or more,” and that his recollection of the robbet’s face was “still fresh.” Based
on this and other evidence, the government prosecuted Anglin for the robbery.

At trial, Crowl could not identify Anglin as the armed robber. The court
nonetheless allowed him to testify about his previous identification of Anglin
from the photo array.

Analysis: The trial judge propetly admitted Crowl’s testimony about his ptior
identification of Anglin. Rule 801(d)(1)(C) allows such testimony regardless of
whether the witness is able to repeat the identification in court. The jury was able
to weigh the credibility of Crow!’s identification, given his inability to repeat that
identification, the circumstances of the prior identification, and other facts elicited
on cross-examination.”

The declarant can testify about the identification, as Crowl did. But another person
who witnessed the identification can also testify about that identification. The police
officer who conducted the photo array, for example, could testify that Crowl picked
Anglin from the array. The only requirement is that the person who made the
identification (in this case Crowl) appear as a witness and be subject to cross-
examination.”

22 United States v. Anglin, 169 F.3d 154, 157 (2d Cir. 1999).

23  Defendants and other parties sometimes challenge the fairness of the prior identification process.
A defendant, for example, may claim that they differed markedly in appearance from other individuals
in a line-up. Rule 801(d)(1)(C) does not preclude these arguments, but they operate separately from the
rule. Challenges to the fairness of an identification procedure rest on constitutional and statutory
grounds, rather than on the Rules of Evidence.
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D. Rule 801(d)(1) and Rule 613. This is not the first time we have discussed use of a
witness’s prior statements; in Chapter 18, we examined the use of a witness’s prior
statements under Rule 613. How does the introduction of prior statements under Rule
613 differ from use of those statements under Rule 801(d)(1)?

The two rules allow introduction of prior statements for very different purposes. Rule
613 governs use of a witness’s prior inconsistent statements to impeach the witness’s
credibility. Under some circumstances, parties also use that rule to introduce prior
consistent statements rehabilitating a witness’s credibility.** Parties who offer prior
statements under Rule 613, therefore, do not offer them for the content of those
statements. Instead, they introduce this evidence to illuminate the witness’s credibility.
If the statement conflicts with the witness’s courtroom testimony, it casts doubt on
the witness’s ability to remember or tell the truth. And if the statement is consistent
with the courtroom testimony, it bolsters the witness’s credibility.

Statements introduced under Rule 613, in other words, are not offered “to prove the
truth of the matter asserted.” That is how these statements escape the hearsay
prohibition, even though they clearly are out-of-court declarations.

Prior statements admitted under Rule 801(d)(1), conversely, are offered for their
content. Parties introduce these statements because they want to give the jury the
information contained in them. Out-of-court statements offered for this purpose are
inadmissible hearsay unless they fit within the bounds of 801(d)(1) or some other
hearsay exception.

Given these different purposes, Rules 613 and 801(d)(1) impose different conditions
on the introduction of a witness’s prior statement. Rule 613 allows a party to confront
a witness with their inconsistent statement even if the content of the statement has
nothing to do with the subject matter of the litigation (i.e., even if it is a “collateral
matter””) under the theory that any inconsistency in the witness’s testimony is relevant
to their credibility. The inconsistency itself, on whatever topic, is significant. Of course,
as explained in Chapter 18, the opposing party cannot bring in any extrinsic evidence
of the statement if the statement is collateral.

Under Rule 801(d)(1), on the other hand, a party offers a prior inconsistent statement
for its substance. Thus, the prior statement must be relevant to the case for some
purpose other than impeachment (i.e., it must be a non-collateral matter), or else it is

24 As noted in Chapter 18, the introduction of prior statements to impeach or rehabilitate a witness’s
credibility really rests on Rules 403 and 611. Rule 613 simply outlines procedural requirements for using
this evidence. But lawyers usually refer to introducing this evidence “under Rule 613,” so we use the
same phrase.
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irrelevant for the purposes of 801(d)(1). Unlike Rule 613, Rule 801(d)(1) also requires
the witness to be “subject to cross-examination” regarding the prior statement,
although that is a very limited restriction on admissibility. Thus, the vast majority of

non-collateral prior inconsistent statements will be admissible under Rule 613 to
impeach and under Rule 801(d)(1)(A) for the truth of the matter asserted.

Here is how the two rules compare when a party offers a prior inconsistent statement:

Rule 613

Rule 801(d)(1)(A)

Counsel may question a witness
about any prior inconsistent
statement. If the prior
statement is not relevant to a
fact in consequence other than
impeachment, it cannot be
proven by extrinsic evidence.

A prior inconsistent statement is
admissible if (a) the witness is
available for cross-examination,
and (b) the statement is relevant
to a fact in consequence other
than impeachment.

Statement is used only to
impeach the witness’s
credibility.

Party may rely upon the
statement to prove the truth of
the matters asserted.

For prior consistent statements, Rules 613 and 801(d)(1) merge in their requirements.
Whether offered to rehabilitate a witness under Rule 613 or to prove the truth of the
matter asserted under Rule 801(d)(1)(B), parties may only offer these statements if the
witness’s credibility has been attacked and the prior statement will aid rehabilitation.
The latter requirement often focuses on the timing of the prior statement. Indeed, if
the statement fits within subsection 801(d)(1)(B) (i), then the prior consistent statement
must have occurred before the motive to lie or improper influence arose.
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Quick Summary

Out-of-court statements made by witnesses are hearsay when offered for the
truth of the matter asserted; the witness’s presence at trial does not negate the
hearsay character of these prior statements. The witness’s courtroom
presence and availability for cross-examination, however, make these
statements somewhat more reliable than other forms of hearsay. Rule
801(d)(1), therefore, exempts many prior statements by witnesses from the
hearsay ban. The table on the next page summarizes the requirements for
admitting a witness’s prior statements under Rule 801(d)(1)’s three routes.

Test Your Understanding

To assess your understanding of the material in this chapter, go to the Quizzes
module from the eBook on your eProducts bookshelf.
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Admitting Prior Statements Under Rule 801(d)(1)

A witness at the current proceeding must have made the prior statement.

Witness must be subject to cross-examination

* Witnesses with real or feigned memory loss are “subject to cross”

» Witnesses who assert a blanket privilege are not “subject to cross”

* Witnesses who claim privilege selectively may be “subject to cross’

>

Prior Inconsistent Prior Consistent Identification:
Statement: Statement: 801(d)(1)(C)
801(d)(1)(A) 801(d)(1)(B)

* Memory failure * Witness’s credibility * Must be an

constitutes
inconsistency

must be attacked

¢ Statement must be
probative for
rehabilitation

e If offered under
801(d)(1)(B) (i), prior
statement zzust have
been made before the
motive to fabricate or
improper influence
began

identification of a
person

Statements are admitted for the truth of the matter asserted, not merely to

impeach a witness
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