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Chapter 3: SEARCHES: BASIC CONCEPTS 

III.  The Fourth Amendment Analysis 

A. What is a “Search”? 

 

3.  Application of Katz and Jones to Police Investigative Practices 

  

 d. Modern Tracking and Surveillance Techniques 

 

i. Cell Site Location Information (“CSLI”) 

Insert the text below on page 111 following Carpenter. Delete the Note on page 111 and Problem 3-

8 on pages 112-13. 

Chatrie v. United States 
609 U.S. ___ (2026) 

[2026 WL 1855568] 

Justice KAGAN delivered the opinion of the Court. 

In recent years, law enforcement officers have employed so-called geofence warrants 

to obtain information that technology companies collect about their users’ cell-phone 

locations. Suppose that investigators know a crime was committed at a particular place and 

time, but do not have a suspect. They may draw a “geofence”—a virtual perimeter—around 

the crime scene and get a warrant compelling a company to hand over data about the cell 

phones located in that area near the time of the crime. Today, we consider how the Fourth 

Amendment applies to that use of a geofence warrant. 

[On May 20, 2019, a man robbed a credit union in Midlothian, Virginia, and fled with 

$195,000. Local police officers responded to the scene and learned that the robber appeared 

to be talking on his cell phone as he approached the credit union. Police officers applied for 

a geofence warrant directed to Google. The application described the location data Google 

collects and explained how that data had a high probability of identifying the robber 

because the robber appeared to be using his phone when he entered the credit union. The 

officers’ proposed geofence was a circle with a radius of 150 meters surrounding the credit 

union. The warrant was issued and Google eventually responded with their identifying 

information. The location data showed that Chatrie entered the geofenced area about ten 

minutes before the robbery and headed toward a residential area of town immediately after 

leaving the bank. Thereafter, Chatrie was charged with robbery and related offenses. 

Pretrial, Chatrie moved to suppress the information that the police had obtained from 

Google on the grounds that the officers had acquired that data through a Fourth 

Amendment search, and the warrant authorizing that search was invalid. The motion to 

suppress was denied and Chatrie was convicted at trial. On appeal, the Fourth Circuit 

ruled that the government did not conduct a Fourth Amendment search because Chatrie 

did not have a reasonable expectation of privacy in two hours of Location History data that 

he voluntarily exposed to Google.] 

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(03816a1a85744392a6408a759f4d05aa)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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We granted certiorari solely on the question whether the police violated the Fourth 

Amendment in obtaining Chatrie’s location data. The disputed Fourth Amendment 

question divides into two parts. First, did law enforcement officials conduct a search under 

the Fourth Amendment when they acquired Chatrie’s location data from Google? We hold 

that they did. An individual has a reasonable expectation of privacy in records about his 

cell phone’s location, and police intrude on that constitutionally protected interest when 

they demand the information from a third-party tech company. Second, did the geofence 

warrant issued here make that search reasonable? We leave that question—which requires 

deciding whether the warrant satisfied the Fourth Amendment’s probable cause and 

particularity requirements at each stage of the search process—to the Court of Appeals to 

address on remand.  

 

 

[Location History Data] 

  

Modern cell phones, we observed a dozen years ago, are “such a pervasive and 

insistent part of daily life that the proverbial visitor from Mars might conclude they were 

an important feature of human anatomy.” Riley v. California. Since then, the percentage of 

Americans who own smartphones has only increased. Today, more than nine in ten 

Americans own a smartphone. That means they are likely addicted to apps and other 

services, many of which collect and store “detailed information about all aspects of a 

person’s life.” Among that information is a single fact most pertinent here: where the user’s 

cell phone is located at a given time. Apps of many kinds rely on that datum. Your maps 

app wants to help you navigate from Point A (where you are) to Point B (where you are 

going). Ride-sharing apps of course track your location when you are using them and often 

do so even when you are not. And so on. 

  

This case concerns a form of cell-phone location data called “Location History,” 

which Google apps collect and store. Location History is what it sounds like—a time-

stamped record of every place a cell phone has been. Every two minutes or so, Location 

History draws from an array of sources to log a cell phone’s location. Those sources include 

nearby Wi-Fi networks, Bluetooth beacons, and cell sites, as well as GPS and IP address 

information. When combined, the signals tracked can determine a cell phone’s location 

within 20 meters. They can also ascertain a phone’s elevation, and thus reveal which floor 

within a building the phone is on. By all accounts, those features make Location History 

“the most sweeping, granular, and comprehensive tool” existing today for collecting and 

storing location data.  

  

Google repeatedly prompts users to enable Location History, and over 500 million 

users worldwide have done so. Android (though not iPhone) users are specifically warned 

that their devices will not “work correctly” unless they turn on Location History. And once a 

user does so, the service runs—and runs constantly—in the background. Regardless 

whether the user has a Google app open—or whether he is using his phone at all—Location 

History remains active. Indeed, it continues to work even if the user deletes the app 

through which he first turned it on. Location History stops only if a user affirmatively stops 

it. Sans that intervention, it tracks and tracks and tracks a user’s cell phone (and other 

devices). Google stores all Location History data in the cloud. That data exists someplace 

remote, but a user sees it—and the content Google creates from it—in the palm of his hand. 

The user thus can access a “Timeline” showing where he has traveled when; receive real-

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033666953&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&fi=co_pp_sp_780_385&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_385
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time updates about his daily commute; and take advantage of maps and recommendations 

based on his usual movements. The cell phone users often may not know whether 

particular information is stored on the device or in the cloud.  

  

 

[Tracking and Surveillance Technology under the Fourth Amendment] 

 

The Fourth Amendment protects “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures.” The 

“basic purpose” of that Amendment, our precedents say, is “to safeguard the privacy and 

security of individuals against arbitrary invasions by governmental officials.” That purpose 

is central to decisions about whether a Fourth Amendment “search” has occurred. “When 

an individual seeks to preserve something as private and his expectation of privacy is one 

that society is prepared to recognize as reasonable,” then governmental “intrusion into that 

private sphere generally qualifies as a search.” From the founding onward, we have 

explained, the Fourth Amendment has sought to secure the “privacies of life” against the 

exercise of “arbitrary power.” So too we have recognized that the Amendment was designed 

“to place obstacles in the way of a too permeating police surveillance.” Whatever the form of 

an attempted incursion, the Fourth Amendment protects Americans’ long-held conviction 

that no government official should have free access to the most closely kept aspects of their 

lives. 

  

In recent decades, this Court has often confronted the challenge of adhering to those 

principles in the face of new technologies. “[I]nnovations in surveillance tools” have 

“enhanced the Government’s capacity to encroach upon areas normally guarded from 

inquisitive eyes.” In United States v. Jones, five Justices had agreed that [attaching a GPS 

device to a suspect’s vehicle] counts as a Fourth Amendment search because “individuals 

have a reasonable expectation of privacy in the whole of their physical movements,” even 

though the movements occurred in public. Prior to the advancement of surveillance 

technology, “society’s expectation had been that law enforcement agents and others would 

not and could not secretly monitor and catalogue every single movement of an individual’s 

car.” A new technology should not transform what individuals had reasonably thought they 

could withhold from the Government. 

 

The question presented in Carpenter was “whether the Government conducts a 

search under the Fourth Amendment when it accesses historical cell phone records that 

provide a comprehensive chronicle of the user’s past movements.” The cell-site location 

information (CSLI) is a “time-stamped record” generated each time a cell phone connects to 

a cell site. CSLI can benefit law enforcement because it identifies an individual’s 

approximate location every time his phone makes a connection. In Carpenter, the CSLI 

records showed that the suspect was “right where the ... robbery was at the exact time of 

the robbery.” Carpenter held, that “[a]llowing government access to cell-site records 

contravenes” expectations of privacy. To an even greater degree than GPS monitoring, CSLI 

can provide a full “record of the holder’s whereabouts” and, with that, “an intimate window 

into a person’s life.” People, after all, “regularly leave their vehicles,” but they “compulsively 

carry” their cell phones “all the time.” The “newfound tracking capacity” that CSLI gives 

the police “runs against everyone”—not just those “under investigation”—and “travel[s] 

back in time.” Police officers need not decide in advance (as they do with GPS devices) who 

they want to follow and when. Instead, they can easily and cheaply reconstruct any person’s 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026902885&pubNum=0000708&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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movements “retrospective[ly].” What in the past was “unknowable” suddenly becomes open 

to view, presenting formerly unimaginable “privacy concerns.” The Court thus concluded: 

“[W]hen the Government accessed CSLI from the wireless carriers”—thereby obtaining a 

“detailed log” of where Carpenter had gone for seven days—“it invaded Carpenter’s 

reasonable expectation of privacy in the whole of his physical movements.”  

 

The Government’s front-line position here is that no warrant was needed to get 

Chatrie’s Location History data from Google (although the police “prophylactically secured” 

one) because no Fourth Amendment search ever took place. But, the resemblances between 

CSLI and Google’s Location History data practically leap off the page. Everything 

Carpenter relied on to find that law enforcement officers conducted a Fourth Amendment 

search when they accessed wireless carriers’ CSLI records applies as well or better to the 

police’s accessing of Google’s Location History data. 

  

First, Location History provides an even more fine-tuned picture of a person’s 

movements than CSLI. At any given time, CSLI placed Carpenter within a “sector ranging 

from one-eighth to four square miles,” whereas Location History pinpointed Chatrie’s 

location within around twenty meters, which is less than two percent of a mile. Likewise, 

CSLI logged Carpenter’s location an average of 101 times a day, whereas Location History 

commonly records a person’s location every two minutes, for a daily average of 720 

chartings. Also, unlike CSLI, Location History can estimate a phone’s elevation and discern 

whether someone has gone into a doctor’s office on the first floor of a multi-story building, 

or a private apartment on the tenth.  

  

And next, as with CSLI, the Government need not decide in advance the kind of 

surveillance it should undertake, whether of a person or a site. “Whoever the suspect turns 

out to be,” Carpenter said of CSLI, “he has effectively been tailed every moment of every 

day.” Likewise, as this case shows, wherever a location of interest turns out to be (whether 

a crime scene or a protest march or even a private home), it has effectively been surveilled 

for the same boundless time.  

  

Indeed, Location History records implicate privacy interests still more than CSLI 

data because the former is more the individual’s own. Most cell-phone users have no 

awareness of CSLI records, and anyway would never try to retrieve them. The records are 

instead the province of wireless carriers, which maintain them for an array of business 

functions. Location History information is different. No doubt, Google itself uses those 

records to improve the quality of its apps. But Google users, too, regularly employ Location 

History—for example, “to remind themselves of the distance they walked on a particular 

day.” The records thus serve as a personal journal of a user’s movements, which that user 

consults (and even can edit) for his own purposes. In that way, Location History resembles 

other private materials that even if stored on Google’s servers, a user reasonably views as 

his own and reasonably expects to be shielded from the government.  

  

The Government, not much contesting any of the above, principally argues: that 

accessing only a short amount (two hour’s worth) of cell-phone location information does not 

count as a Fourth Amendment search because a person has no reasonable expectation of 

privacy in “that short a time window” of location data which will “reveal[ ] little about the 

details of [his] personal life.” Recall that Carpenter involved seven days’ worth of location 

data. And in deciding that case, this Court reserved the issue whether there was a more 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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“limited period for which the Government may obtain” such data “free from Fourth 

Amendment scrutiny.” We have never understood Fourth Amendment protections as 

kicking in only once an intrusion “goes too far.” Where the Fourth Amendment applies, it 

applies—regardless of “the quality or quantity of information” the government obtains. So, 

for example, this Court held that thermal imaging qualified as a search even though it did 

not, and was not likely to, detect “private activities” or “intimate details.” The Amendment, 

we analogized, makes “no exception” for the officer “who barely cracks open the front door 

and sees nothing but the nonintimate rug on the vestibule floor.” What creates the concern 

is that the government can access all of a cell-phone user’s movements, in both public and 

private places—that it possesses a virtual panopticon with which to scrutinize its citizens’ 

activities.  

  

The Government’s secondary argument is that the so-called third-party doctrine 

precludes Chatrie from invoking the Fourth Amendment’s protections. The idea is that in 

“authoriz[ing] Google to collect, retain, and use” his location information, Chatrie lost his 

legitimate expectation of privacy, and therefore his right to complain of a search—

regardless whether it was for two hours, two weeks, or two years. The problem for the 

Government is that Carpenter refused to apply the third-party doctrine to CSLI, and no 

good reason exists to reach a different result for Location History. Location History 

information is “not truly shared,” in the normal sense of wanting a third party to see or use 

it. The exposure of that information to Google is merely what happens when a user avails 

himself of one of the services on his cell phone. Or said a bit differently, it is the automatic 

price of conventional cell-phone usage.  

  

The Government further argues that generating Location History, unlike producing 

CSLI, is a voluntary choice on the user’s part because Location History is an “optional add-

on,” which a user must enable by an “affirmative act” beyond “powering up” a phone. As 

described earlier, Google prompts a user, and repeatedly, to turn on the service—when he 

sets up a Google account, when he sets up an Android phone, and when he sets up a Google 

app. The prompt often informs him that his device will not “work correctly” unless he does 

so. By contrast, it does not tell him quite what he is signing up for: “how frequently Google 

would record [his] location”; “how precise Location History can be”; or how Google might 

give all that minute-by-minute location information to the government. In those 

circumstances, it is hard to see how any user is, in the normal sense, “sharing” with third 

parties a comprehensive catalog of his physical movements. The Government position 

imagines all of us living in dumb flip-phone days. The point of carrying smartphones is to 

use the apps and “services they provide.” That is what has become a “pervasive and 

insistent”—even “indispensable”—“part of daily life.” And so that is what Carpenter 

insulated from the third-party doctrine. A cell-phone user is not to be viewed as sharing 

private information with third parties—which then can be freely passed on to the 

government—just by doing the ordinary things cell-phone users do. 

  

For all those reasons, we hold that police officers invade a cell-phone user’s 

reasonable expectation of privacy when they access his Location History. It does not matter 

if the time period scrutinized was only two hours. Nor does it matter that the materials 

obtained were handed over by a third-party tech company. When the government “accesses 

historical cell phone” location information—Location History as much as CSLI—it 

“conducts a search under the Fourth Amendment.”  

 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044792536&pubNum=0000780&originatingDoc=I0ad390834ff4476e99711b3adb67e731&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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That conclusion does not resolve this case, because the Fourth Amendment prohibits 

only searches that are “unreasonable.” When law enforcement officials undertake a search 

to discover evidence of a crime, the reasonableness standard generally requires that they 

seek a warrant from “a neutral and detached magistrate.” That requirement subjects the 

officials’ assessment of a search’s propriety to the “deliberate, impartial judgment of a 

judicial officer.” The magistrate, in turn, may issue a warrant only when “probable cause is 

properly established and the scope of the authorized search is set out with particularity.”  

 

 

[The Warrant and the “Three-Step” Process] 

  

When officers have obtained a warrant, as they did here, a search’s legality will thus 

depend on whether a magistrate has properly found probable cause to support a 

particularly described search. The particularity requirement, for its part, ensures that the 

search will be of an appropriate scope—that it is “carefully tailored to its justifications, and 

will not take on the character of the wide-ranging exploratory searches the Framers 

intended to prohibit.”  

  

Google received its first geofence warrant in 2016. Two years later, it received 982; 

and two years after that, more than 11,000. Though the details vary, each has made the 

same essential demand: Tell us, through cell-phone location data, who was there when a 

crime happened. As those demands began to proliferate, Google worked with law 

enforcement officials to develop a three-step protocol to govern geofence warrants. The first 

step it laid out authorized police officers to obtain location data for all cell phones inside the 

designated geofence within a one-hour timeframe. The second step entitled the officers to 

obtain additional data (two hours, both inside and outside the geofence) for a subset of 

those phones—of the officers’ own choosing. And the third step enabled them to obtain 

personal identifying information (including names, email addresses, and phone numbers) 

for a further subset—again of their selection. As to how the officers would make their 

choices at the second and third steps—how they would pick the users subject to more 

intense scrutiny—the warrant said very little. In toto: They would “attempt to narrow down 

the list by reviewing the time stamped location coordinates for each [device] and comparing 

that against the known time and location information that is specific to this crime.”  

 

Here, the magistrate issued the warrant, and officers executed it using the three-

step process prescribed. Chatrie analogizes the first step to an “unconstitutional general 

warrant,” and argues that the search at that step was both insufficiently described by the 

warrant and lacking in probable cause. As to steps two and three, Chatrie contends that the 

warrant left too much authority to police officers—and too little to the magistrate—to 

define the search’s scope and determine whether cause for it existed. The Government, for 

its part, defends the warrant at every step as seeking “particularized information from 

Google’s database” based on “probable cause to believe that Google had information” that 

would help solve a crime. And the Government urges that the discretion given to the 

officers at steps two and three fell within the bounds of reasonableness.  

  

We leave all of those questions to the Court of Appeals to decide. Because the Fourth 

Circuit panel concluded that no search had occurred, it did not address whether the 

geofence warrant, at each step of the search process, satisfied the Fourth Amendment’s 

requirements of particularity and probable cause. 
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For the reasons stated, we vacate the judgment of the Court of Appeals and remand 

the case for further proceedings consistent with this opinion. 

  

It is so ordered. 

 

 

NOTE 

Chatrie is a noteworthy opinion for several reasons. First, Chatrie establishes the second exception to the third 

party rule and could signal the beginning of the end of that rule. As some justices have argued over the past few 

years, there is no principled reason why an individual should not have a reasonable expectation of privacy in other 

information disclosed to third parties (i.e., bank records, internet search history).  Second, the holding in Chatrie is 

broader than the CSLI exception to the third party rule carved out in Carpenter. A large part of the Court’s 

rationale in Carpenter was based on the sheer volume of historical location information produced by CSLI and the 

passive and involuntary manner that CSLI is collected from the cell phone user. By contrast, Chatrie rejected the 

government’s argument that Location History is distinguishable from CSLI because the prosecution sought only 

two hours of Location History data and an individual can opt-out of providing Locational History. Instead, the 

Court focused squarely on the basic privacy interests implicated in giving the government the power to track and 

catalog a person’s every public and private movement and the integral role that Location History plays in the 

basic operation of many cell phone functions as a basis for restricting the government’s power to use technology to 

track an individual—even for short periods of time when the individual has failed to disable Location History on 

their device. This broad analytical shift may present an obstacle to the warrantless use of other forms of 

technology (i.e., license plate trackers) to pinpoint and track an individual’s movements. Third, while the Court left 

unresolved whether the complicated three-step process violates the probable cause and particularity 

requirements of the Warrant Clause of the Fourth Amendment, lower courts may now require significantly 

greater scrutiny of geofence warrants at each stage of the three-step process to restrict the level of police discretion. 

 

Chapter 5: WARRANTS 

 II. EXECUTING THE WARRANT 

  C.  Use of Force  

Insert text below on page 179 before subsection D.  

In addition to constitutional restrictions on the manner of executing a search warrant, discussed above, law 

enforcement officers must also take steps to ensure that they are executing the search warrant at the correct 

address and not conducting a presumptively unreasonable warrantless search at an address different from the 

one listed in the warrant. In Martin v. United States, 605 U.S. 395 (2025), FBI agents attempting to execute a 

warrant in a quiet suburban neighborhood at a suspected gang hideout used flashbang devices to make a violent 

entry into the home of plaintiffs. Despite numerous indications that they were at the wrong house—including a 

mailbox at the end of the driveway which showed the actual address of the house was 3756 Denville Trace and 

not the 3741 Landau Lane address listed in the search warrant—the officers did not realize that they were in the 

wrong house until after they violently accosted the terrified residents hiding in a closet, forcefully dragged one 

resident from the closet, and held the other half-naked resident at gunpoint. Plaintiffs filed a claim under the 

Federal Tort Claims Act (FTCA) to recover damages for the physical injuries and property damage they suffered. 
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In a rare unanimous opinion, the Court rejected the Eleventh Circuit’s narrow reading of the FTCA provisions 

which waive immunity and allow certain tort-based claims to be filed against the federal government. The Court 

remanded the case for further factual findings consistent with the Court’s broader interpretation of the FTCA .   

 

NOTE:  Martin is discussed in greater detail below in Chapter 12, section IV (Alternatives to the Exclusionary 

Rule), subsection 3 ( The Federal Torts Claims Act).  

 

Chapter 6: SEIZURES: PROPERTY AND ARRESTS 

 III. SEIZURES OF PEOPLE 

 

A. Custodial Arrests 

 

6. USE OF FORCE 

 

 b. Evaluating the Reasonableness of Force Used 

 
Insert text below on page 209 before subsection c. Use of Force and Public Safety. 

In Barnes v. Felix, 605 U.S. 73 (2025), the Court reaffirmed the totality of the 

circumstances test articulated in Graham v. Connor, and rejected a significantly narrower 

“moment of threat” rule for determining whether a police officer used excessive force.  The 

Court found that the “moment of threat” rule that allows a reviewing court to consider “only 

to the circumstances existing at the precise time an officer perceived the threat inducing 

him to shoot,” but not the facts leading up to the fatal event was counter to the Court’s 

holding in Graham. 

 

In Barnes, Officer Felix received a radio alert about an automobile on the road with 

outstanding toll violations and soon spotted the car. Officer Felix then conducted a traffic 

stop of the car driven by Barnes. When Officer Felix requested Barnes provide his license 

and registration, Barnes stated that he did not have his license with him, but began 

rummaging through some papers inside the car, causing Officer Felix to tell Barnes to stop 

“digging around.” Felix also commented that he smelled marijuana, and asked if there was 

anything in the car he should know about. When Barnes stated that he might have some 

identification in the trunk, Officer Felix told him to open the trunk from his seat. Barnes 

did so, while also turning off the ignition. With his right hand resting on his holster, Felix 

told Barnes to get out of the car. Barnes opened the door but did not exit; instead, he turned 

the ignition back on. Felix unholstered his gun and, as the car began to move forward, 

jumped onto its doorsill. He twice shouted, “Don’t f**king move.” And with no visibility into 

the car (because his head was above the roof), he fired two quick shots inside, fatally 

injuring Barnes. About five seconds elapsed between when the car started moving and 

when it stopped. And within that period, two seconds passed between the moment Felix 

stepped on the doorsill and the moment he fired his first shot.  

 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072182&pubNum=0000780&originatingDoc=I207a22b8315911f0ab19cc1f68c58142&refType=RP&fi=co_pp_sp_780_397&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_397


11 
 

In the subsequent 42 U.S.C. §1983 civil suit filed against Officer Felix by Barnes’ 

estate, the court granted summary judgment to Officer Felix. The trial court explained that 

in the usual excessive-force case, the inquiry into reasonableness would involve considering 

a variety of circumstances. But when an officer has used deadly force, the inquiry is limited 

to the situation existing “at the moment of the threat” that sparked the fatal shooting. The 

trial court identified that moment as “the two seconds before Felix fired his first shot,” 

when he was standing on the doorsill of a moving vehicle and could reasonably think 

himself “at risk of serious harm.” The court explained that it could not consider “what had 

transpired up until” those last two seconds, including Felix’s decision to jump onto the sill. 

The federal appeals court affirmed, explaining the “inquiry is confined to whether the 

officer[ ]” was “in danger at the moment of the threat that resulted in [his] use of deadly 

force.” Any prior events, including actions the officer took, were simply “not relevant.”  

 

The Supreme Court reversed. In a unanimous decision, the Court stated that the 

legal standard to be used in claims of excessive force by the police is whether the force 

deployed was justified from “the perspective of a reasonable officer on the scene,” taking 

due account of both the individual interests and the governmental interests at stake. That 

inquiry into the reasonableness of police force requires analyzing the “totality of the 

circumstances.” In rejecting the “moment of threat” approach, the Court reasoned:   

 

Deciding whether a use of force was objectively reasonable demands “careful 

attention to the facts and circumstances” relating to the incident, as then 

known to the officer. For example, the “severity of the crime” prompting the 

stop can carry weight in the analysis. So too can actions the officer took 

during the stop, such as giving warnings or otherwise trying to control the 

encounter. And the stopped person’s conduct is always relevant because it 

indicates the nature and level of the threat he poses, either to the officer or to 

others. Most notable here, the “totality of the circumstances” inquiry into a 

use of force has no time limit. Of course, the situation at the precise time of 

the shooting will often be what matters most; it is, after all, the officer’s 

choice in that moment that is under review. But earlier facts and 

circumstances may bear on how a reasonable officer would have understood 

and responded to later ones. Those later, “in-the-moment” facts “cannot be 

hermetically sealed off from the context in which they arose.” Taking account 

of that context may benefit either party in an excessive-force case. Prior 

events may show, for example, why a reasonable officer would have perceived 

otherwise ambiguous conduct of a suspect as threatening. Or instead they 

may show why such an officer would have perceived the same conduct as 

innocuous. The history of the interaction, as well as other past circumstances 

known to the officer, thus may inform the reasonableness of the use of force. 

The moment-of-threat rule applied in the courts below prevents that sort of 

attention to context, and thus conflicts with this Court’s instruction to 

analyze the totality of the circumstances. No rule that precludes 

consideration of prior events in assessing a police shooting is reconcilable 

with the fact-dependent and context-sensitive approach we have prescribed. 

A court deciding a use-of-force case cannot review the totality of the 

circumstances if it has put on chronological blinders. Accordingly, we vacate 

the judgment of the Court of Appeals and remand the case for further 

proceedings consistent with this opinion. 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I207a22b8315911f0ab19cc1f68c58142&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Chapter 7:  STOP & FRISK INVESTIGATORY DETENTIONS 
 

 II. The Terry Doctrine  

 
3.  Links Between Terry, Racial Profiling, and “Suspicionless”  

Searches 

   

Insert the text below on page 236 before subsection A. When Does Police Contact 
Become a “Seizure”?  

 

In Noem v. Vasquez Perdomo, 606 U.S. ___ , 146 S. Ct. 1 (2025) (Kavanaugh, J., 
concurring), the Court granted the federal government’s petition to stay a district court’s 
order that halted immigration sweeps by U.S. Immigration and Customs Enforcement 
(“ICE”) agents. The sweeps occurred in and at Los Angeles, CA car washes, Home Depot 
parking lots, agricultural centers and farms, i.e., locations suspected of attracting 
undocumented immigrants who looked and sounded “Latino.”  

Given that ICE made clear that agents’ suspicion was based on apparent ethnicity, the 
Court’s stay seemed contrary to its fifty years of established precedent, announced in 
United States v. Brignoni-Ponce, 422 U.S. 873 (1975). 

Specifically, in Brignoni-Ponce, the Court found governmental stops of individuals who 
“appear to be of Mexican ancestry” near the U.S.-Mexico border to be unreasonable under 
the Fourth Amendment. There, members of the U.S. Border Patrol stopped the suspect’s 
vehicle near the southern U.S. border to locate undocumented immigrants. Agents admitted 
to stopping the driver’s vehicle only because its three occupants “appeared to be of Mexican 
descent.” After questioning all occupants about their citizenship, the passengers were 
determined to have entered the country illegally. All were arrested and the driver was 
charged with two counts of knowingly transporting illegal immigrants, a violation of § 
274(a)(2) of the Immigration and Nationality Act, 66 Stat. 228, 8 U.S.C. § 1324(a)(2).  

At trial, the driver moved to suppress the government’s evidence about his passengers, 
claiming that this evidence was the fruit of an illegal Fourth Amendment seizure. The 
Court agreed:   

 

The only issue presented for decision is whether a roving patrol may stop a vehicle in 
an area near the border and question its occupants when the only ground for suspicion 
is that the occupants appear to be of Mexican ancestry. 

 

[A] requirement of reasonable suspicion for stops allows the Government adequate 
means of guarding the public interest and also protects residents of the border areas 
from indiscriminate official interference. Under the circumstances, and even though 
the intrusion incident to a stop is modest, we conclude that it is not "reasonable" under 
the Fourth Amendment to make such stops on a random basis. 

 

The Government also contends that the public interest in enforcing conditions on legal 
alien entry justifies stopping persons who may be aliens for questioning about their 
citizenship and immigration status. Although we may assume for purposes of this case 
that the broad congressional power over immigration authorizes Congress to admit 
[undocumented immigrants] on condition that they will submit to reasonable 
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questioning about their right to be and remain in the country, this power cannot 
diminish the Fourth Amendment rights of citizens who may be mistaken for 
[undocumented immigrants]. For the same reasons that the Fourth Amendment forbids 
stopping vehicles at random to inquire if they are carrying [undocumented immigrants] 
who are illegally in the country, it also forbids stopping or detaining persons for 
questioning about their citizenship on less than a reasonable suspicion that they may 
be [undocumented immigrants]. 

 

However and seemingly contrary to Brignoni-Ponce’s holding, in Noem v. Perdomo, 
Justice Kavanaugh deigned to detail a rationale for the Court’s 6-3 granting of the stay 
application: 

 

The reasonable suspicion inquiry turns on the “totality of the particular 
circumstances.” Brignoni Ponce, 422 U. S., at 885, n. 10; Arvizu, 534 U. S., at 
273. The Government estimates that at least 15 million people are in the 
United States illegally. Many millions illegally entered (or illegally 
overstayed) just in the last few years. Illegal immigration is especially 
pronounced in the Los Angeles area, among other locales in the United 
States. About 10 percent of the people in the Los Angeles region are illegally 
in the United States—meaning about 2 million illegal immigrants out of a 
total population of 20 million. Not surprisingly given those extraordinary 
numbers, U. S. immigration officers have prioritized immigration 
enforcement in the Los Angeles area. The Government sometimes makes 
brief investigative stops to check the immigration status of those who gather 
in locations where people are hired for day jobs; who work or appear to work 
in jobs such as construction, landscaping, agriculture, or car washes that 
often do not require paperwork and are therefore attractive to illegal 
immigrants; and who do not speak much if any English. If the officers learn 
that the individual they stopped is a U. S. citizen or otherwise lawfully in the 
United States, they promptly let the individual go. If the individual is 
illegally in the United States, the officers may arrest the individual and 
initiate the process for removal. Immigration stops based on reasonable 
suspicion of illegal presence have been an important component of U. S. 
immigration enforcement for decades, across several presidential 
administrations. In this case, however, the District Court enjoined U. S. 
immigration officers from making investigative stops in the Los Angeles area 
when the stops are based on the following factors or combination of factors: (i) 
presence at particular locations such as bus stops, car washes, day laborer 
pickup sites, agricultural sites, and the like; (ii) the type of work one does; 
(iii) speaking Spanish or speaking English with an accent; and (iv) apparent 
race or ethnicity. The Government contends that the injunction will 
substantially hamper its efforts to enforce the immigration laws in the Los 
Angeles area. The Government has therefore asked this Court to stay the 
District Court’s injunction.  

 

To stop an individual for brief questioning about immigration status, the 
Government must have reasonable suspicion that the individual is illegally 
present in the United States. Reasonable suspicion is a lesser requirement 
than probable cause and “considerably short” of the preponderance of the 
evidence standard. Whether an officer has reasonable suspicion depends on 
the totality of the circumstances. Here, those circumstances include: that 
there is an extremely high number and percentage of illegal immigrants in 
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the Los Angeles area; that those individuals tend to gather in certain 
locations to seek daily work; that those individuals often work in certain 
kinds of jobs, such as day labor, landscaping, agriculture, and construction, 
that do not require paperwork and are therefore especially attractive to 
illegal immigrants; and that many of those illegally in the Los Angeles area 
come from Mexico or Central America and do not speak much English. To be 
clear, apparent ethnicity alone cannot furnish reasonable suspicion; 
under this Court’s case law regarding immigration stops, however, it 
can be a “relevant factor” when considered along with other salient 
factors. Under this Court’s precedents, not to mention common sense, 
those circumstances taken together can constitute at least reasonable 
suspicion of illegal presence in the United States. Importantly, 
reasonable suspicion means only that immigration officers may briefly 
stop the individual and inquire about immigration status. If the person 
is a U. S. citizen or otherwise lawfully in the United States, that individual 
will be free to go after the brief encounter. Only if the person is illegally in 
the United States may the stop lead to further immigration proceedings. 
[Italics added]. 

 

It is important to note that while Justice Kavanaugh’s articulation of the role that race or 

ethnicity can constitutionally play in establishing the requisite reasonable suspicion needed 

to briefly seize a person under Terry, no other justice joined his concurrence, and the Court 

has not issued an opinion adopting Justice Kavanaugh’s analysis.  

 

B. What is Reasonable Suspicion? 

 

1. Quantity of Information for Reasonable Suspicion 
 

Insert the text below on page 257 after United States v. Arvizu. 

 
In District of Columbia v. R.W., 608 U.S. ___, 146 S. Ct. 1069 (2026), the Court reaffirmed 

the fact-specific “totality of the circumstances” analysis that must be used to determine  

whether the officer had reasonable suspicion to justify a stop or seizure.  

 

 

District of Columbia v. R.W. 
608 U.S. ___, 146 S. Ct. 1069 (2026) 

 

Around 2:00a.m., Officer Vanterpool received a radio dispatch call directing him to 

check out a suspicious vehicle at an apartment building located at a specific address. When 

Officer Vanterpool arrived at that location he turned his marked police vehicle into the 

parking lot and observed two people immediately flee from a car, “unprovoked,” after 

“[p]olice had not done anything other than simply pull up.” The runners left open at least 

one of the car doors. The driver then began to back out of the parking space, rear door still 

open. Officer Vanterpool decided to investigate. He parked directly behind the car, left his 

own vehicle, ordered the driver, R. W., to put his hands up, and drew his service weapon. 
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Thereafter, Officer Vanterpool found evidence that led to R.W. being charged with 

unauthorized use of a motor vehicle, receipt of stolen property, unlawful entry of a motor 

vehicle, and operating a vehicle without a permit. 

The trial court denied R. W.’s pretrial motion to suppress, relying on four facts to 

conclude that the officer had reasonable suspicion to stop R. W.: (1) the officer had received 

a radio dispatch call regarding a suspicious vehicle at a specified address, (2) the officer saw 

two persons fleeing from a vehicle upon his arrival, (3) it was almost 2 a.m., and (4) as the 

officer approached the car, it began backing out of the parking space while the rear driver’s 

side door was still open. On appeal, the District of Columbia Court of Appeals found that 

the trial court erred in denying the defense motion to suppress because Officer Vanterpool 

lacked reasonable suspicion. 

  When an officer makes a “brief investigatory stop[ ] of persons or vehicles that fall[s] 

short of [a] traditional arrest,” the Fourth Amendment “is satisfied if the officer’s action is 

supported by reasonable suspicion to believe that criminal activity “may be afoot.” In 

assessing whether an officer had reasonable suspicion, a reviewing court must “look at the 

‘totality of the circumstances’ of each case”—an analysis that precludes the “evaluation and 

rejection” of “factors in isolation from each other.” The D. C. Court of Appeals “first 

assess[ed] the legitimacy and weight of each of the factors bearing on reasonable suspicion” 

before “weigh[ing] that information all together.” In so doing, the court held that the trial 

court had erred by considering two factors: the radio dispatch call and the flight of R. W.’s 

companions. It “excis[ed]” those factors from the analysis. It then concluded that, without 

more, the remaining facts—the late hour and the car’s movement—did not give rise to 

reasonable suspicion.  

  The question is whether the facts available to Officer Vanterpool—before he ordered 

R. W. to put his hands up—warranted the stop. In other words, we ask whether Officer 

Vanterpool had a reasonable suspicion that R. W. was engaged in criminal wrongdoing. 

Such reasonable suspicion arises when, based on the “ ‘totality of the circumstances,’ ” the 

detaining officer had a “ ‘particularized and objective basis’ ” for suspecting criminal 

wrongdoing. Reasonable suspicion permits officers to make “ ‘commonsense judgments and 

inferences about human behavior.’ ” On the facts of this case, Officer Vanterpool clearly had 

reasonable suspicion to stop R. W. Already on alert from the late-night dispatch call about a 

suspicious vehicle, the officer observed every person in R. W.’s car respond strangely to an 

approaching police car. Two people took off running. We have observed that “unprovoked 

flight upon noticing the police .... is certainly suggestive” of wrongdoing. The driver, R. W., 

did not run from the car, but his companions’ flight cast his presence in a suspicious light. 

R. W. was in the driver’s seat and—after the passengers fled from the car—began backing 

out of the parking space, ignoring the car’s open back door. For most drivers, it would be a 

surprising event for their back-seat passengers to exit the car and run headlong away from 

them. But we doubt that most would respond by putting their car into reverse and 

attempting to drive away without at least checking whether the doors were closed. R. W.’s 

own actions—combined with the panicked flight of his companions—strongly suggested 

that he was (like them) engaged in unlawful conduct he wished to hide from police.  

  The D. C. Court of Appeals reached a different conclusion by “excis[ing]” the radio 

dispatch and the conduct of R. W.’s companions from the analysis, and considering only the 

lateness of the hour and the slight movement of the car. The totality-of-the-circumstances 

test, however, precludes this sort of divide-and-conquer analysis. As our precedents have 

recognized, “the whole is often greater than the sum of its parts—especially when the parts 

are viewed in isolation.” Indeed, this case reveals the perils of reviewing facts piecemeal 

and without context. Take the passengers’ flight from the car. The “whole picture” here tells 
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a different story.  

  After watching two people flee from a suspicious car, a reasonable officer surely 

would question the driver’s next move. Why would the driver hurriedly back up the car 

without even closing a car door left open by his fleeing companions? Perhaps one could 

imagine an innocent explanation for such unusual behavior—the court below, for example, 

surmised that R. W. “may not even have noticed that his companions left the door open. But 

we have consistently recognized that reasonable suspicion ‘need not rule out the possibility 

of innocent conduct.’ ” Based on everything the officer observed on the night in question, he 

drew the “commonsense inference” that all three people in the car—including the driver—

were trying to hide wrongdoing from the police.  

  “[T]he Fourth Amendment requires ... that a court slosh its way through’ a 

‘factbound morass. There may be no easy-to-apply legal test or on/off switch in this context, 

but one thing is clear: “The ‘totality of the circumstances’ requires courts to consider the 

whole picture. The D. C. Court of Appeals expressly declined to do that. It instead 

considered only the observations that “(1) it was 2:00 a.m. and (2) R. W. reversed a few feet 

in a parking spot while the vehicle’s rear door was open.” Expressly “excis[ed]” from its 

analysis was, for example, the compelling fact that two individuals fled the vehicle as soon 

as they spotted the police car.  

 

 

Chapter 8: EXCEPTIONS TO THE WARRANT REQUIREMENT 

  

 B. Exigent Circumstances 

 

   3. “EMERGENCY AID” EXCEPTION (INSIDE THE HOME) 

 

Insert the text below on page 348 before Section C. 

  

In Brigham City, the Court held that the Fourth Amendment allows police to enter a 
home without a warrant if they have “an objectively reasonable basis for believing” that 
someone inside needs emergency assistance. However, in Caniglia, the Court held that 
police officers' “community caretaking” functions do not justify warrantless searches inside 
the home. One question lingered: does the Fourth Amendment require probable cause 
before police may enter a home without a warrant to render emergency aid?  

 

 

Case v. Montana 
607 U.S. 107 (2026) 

                        

[William Case phoned J.H., his ex-girlfriend, and told her that “he was going to kill 
himself.” She believed he had been drinking, as he sounded erratic. She tried to talk Case 
out of committing suicide but could not. After hearing what sounded like a gun cocking, she 
informed him that she would call the police, which seemed to antagonize him; he responded 
that “he would shoot them all too.” After hearing a pop, followed by dead air, she yelled his 
name several times, but he did not respond.] 
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J.H. called 9–1–1 to report the incident and drove as fast as she could to Case’s home. 
Three police officers, dispatched to do “a welfare check on a suicidal male,” met J.H. outside 
the house. They decided the situation was “very serious,” based both on what J.H. told them 
about the call and on what they already knew about Case. [Officers knew Case’s history of 
alcohol abuse, mental-health issues, and suicide risks, including “suicide-by-cop,” i.e., 
confronting police in a way that was likely to provoke a lethal response.] So the three 
officers requested that the chief of police come to the scene. While waiting for him, they 
circled the house looking for signs of injury or danger. They knocked on the doors and yelled 
into an open window, but got no response. Shining their flashlights inside, they could make 
out empty beer cans, an empty handgun holster, and a notepad with writing on it, which 
they took to be the suicide note Case had mentioned to J. H. At that point, however, they 
saw no sign of Case.  

Once the chief came, the officers conferred and decided to enter the house “to render 
emergency aid.” In the best-case scenario, they hoped to “talk [Case] down” and prevent any 
injury. But given J. H.’s account, the officers considered as well another possibility—that 
Case had already shot himself and might be “in there bleeding.” At the same time, they 
worried that if Case remained unharmed, their entry could spark a confrontation. So they 
equipped themselves with long-barrel guns and a ballistic shield before going in.  

The officers entered the house through the front door, about 40 minutes after they first 
arrived. They announced themselves loudly, and continued to call out as they walked 
through the home. Case did not answer; he was hiding in the closet of a bedroom upstairs. 
When one of the officers entered that room, Case threw open the closet curtain and 
appeared from behind it, holding “a black object” which looked like a gun. Fearing that he 
was about to be shot, the officer fired his own rifle. The bullet hit Case in the abdomen, and 
another officer rushed to administer first aid. An ambulance was called to take Case to the 
nearest hospital (where he recovered). Meanwhile, one of the officers found a handgun in a 
laundry basket next to the place where Case had stood.  

The county attorney charged Case with assaulting a police officer. Case moved to 
suppress all evidence obtained as a result of the home entry, arguing that the police had 
violated the Fourth Amendment by coming into his house without a warrant. We granted 
certiorari, because courts have differed on whether police officers entering a home to 
provide emergency aid need “probable cause” to believe that an occupant is in peril. We 
conclude that standard, borrowed from the criminal context, is inapt. We instead hold just 
what we have held before: that the officers may enter if, but only if, they have an 
“objectively reasonable basis for believing” that an occupant faces serious danger. 

We decline Case’s invitation to put a new probable-cause spin onto Brigham City. 
“[T]he probable-cause standard,” this Court has often stated, “is peculiarly related to 
criminal investigations.” The standard’s history is “rooted” in the “criminal investigatory 
context.” So Brigham City adopted a different approach. Rather than strain to relate 
probable-cause decisions to emergency-aid situations, we asked simply whether an officer 
had “an objectively reasonable basis for believing” that his entry was direly needed to 
prevent or deal with serious harm. In adhering to that question, we respect as ever the 
“first among equals” status the Fourth Amendment affords the home. And in that vein, we 
note that an emergency-aid entry provides no basis to search the premises beyond what is 
reasonably needed to deal with the emergency while maintaining the officers’ safety. But 
we assess the reasonableness of that limited entry on its own terms, rather than through 
the lens generally used to consider investigative activity.  

Doing so here yields a ready conclusion: The officers had, as Brigham City requires, an 
“objectively reasonable basis for believing” that their intervention was needed to prevent 
serious harm. As earlier described, the officers knew first hand that Case suffered from 
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mental-health and alcohol abuse problems, and that he had previously talked about 
committing suicide. When they reached Case’s house, they learned about J. H. and Case’s 
just- concluded phone call—that Case, in an apparently inebriated state, threatened to kill 
himself, spoke of preparing a suicide note, and quite possibly cocked or even shot a gun 
before the line went dead. The concerns that call raised were heightened by what the 
officers could see through the windows—empty beer cans, an empty holster, and a note 
pad—as well as by Case’s failure to respond to their urgent knocking. If Case had already 
shot himself, he could have been severely injured and in need of immediate medical care. 
And if he had not, the risk of suicide remained acute, given all the facts then known to the 
officers. It was thus objectively reasonable for the police to believe that Case needed 
emergency aid. 

The circumstances making their entry reasonable, as just stated, were those suggesting 
that Case may already have shot himself or would do so absent intervention. The 
statements Case made to J.H. plus the visual evidence corroborating them indicated that 
Case wanted to end his life. The decision of the officers to enter his home to prevent that 
result—even at some significant risk to themselves—was (at the least) reasonable. The 
Fourth Amendment did not require them, as Case now argues, to leave him to his fate.  

We repeat today what we have held before: An officer may enter a home without a 
warrant if he has “an objectively reasonable basis for believing that an occupant is seriously 
injured or imminently threatened with such injury.” Brigham City. The officers’ entry 
satisfied that test. Accordingly, we affirm the judgment (even though not all the reasoning) 
of the Montana Supreme Court. It is so ordered. 

 

 

SOTOMAYOR, J., concurring. 

I write separately to underscore the unique considerations that law enforcement and 

courts should bear in mind when assessing whether there is an “objectively reasonable 

basis to believe” that a person experiencing a mental-health crisis needs law enforcement to 

“render emergency assistance" . . .  When an officer is called to respond to a person at risk 

of suicide, however, entering the house may not always be the objectively reasonable course 

of action to “‘preserve life or avoid serious injury.’” In these kinds of circumstances, the 

presence of law enforcement at times can escalate the situation rather than ameliorate it, 

putting both the occupant and the officers in danger . . . The risk of escalation is also 

heightened by the prevalence of firearms in nearly half of American households.… Given 

these risks, in some circumstances it may be more reasonable for officers to try different 

means of de-escalation before entering the home of a person experiencing a mental-health 

crisis. . . . A different mix of information might have led to the conclusion that the officers’ 

entry itself would put the occupant (and officers) at a greater risk of escalation and serious 

injury. 
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CHAPTER 11 

TECHNOLOGY AND SURVEILLANCE 

IV. EMERGING SURVEILLANCE TECHNOLOGIES 

B. GEOFENCE, "REVERSE," OR "REVERSE LOCATION" 

WARRANTS 

 

Replace Section B. (at pages 570-574) with the text below: 

As you may know, technology companies offer cellphone services and applications 

("app” or “apps") that, once downloaded, will collect and store time-stamped location 

information regarding the cellphone's location. This data collection occurs via a nearly 

seamless connection of Wi-Fi networks, Bluetooth beacons, CSLI and GPS signals, as well 

as IP address information. Such connectivity allows the cellphone service and app providers 

the ability to pinpoint the cellphone's location within 20 meters (i.e., 65 feet), even if the 

app is not in use, even when the cellphone has been turned off, and -- in some cases -- even 

after the downloaded service or app has been deleted. See Chatrie v. United States, 609 

U.S. ___ (2026). This amount of location history data collection and storage provides "'the 

most sweeping, granular, and comprehensive tool' existing today for collection and storing 

location data."  Id. (citation omitted). 

Law enforcement quickly understood the compelling nature of such evidence and 

began to access it for their criminal investigations via “geofence” warrants (also referred to 

as "reverse" or "reverse location" warrants). First used in 2016 to compel production of 

Google's Location History Service data, geofence warrant use by law enforcement has 

flourished.  

Rather than seeking information relating to a particular suspect or suspects of 

interest, these law enforcement agencies seek location history information data that 

identifies all users whose metadata indicates that they were in a given area when a crime 

occurred. If granted, these warrants compel cellphone service and app providers to disclose 

collected and/or stored information data regarding customers' cell phone location history. If 

granted, these warrants are not based on law enforcement’s particularized suspicion of 

criminality against any individual; instead, the geofence warrant allows the government to, 

initially, develop criminal suspicion based on a mere presence of a person's cellphone in or 

near an area of criminality (compare Brown v. Texas, 443 U.S. 47 (1979)).  

Prior to the Court’s 2026 Chatrie decision, questions remained regarding whether 

geofence warrants were subject to the Fourth Amendment’s requirements, especially since 

the Court had not determined whether individuals have a Fourth Amendment interest in 

providers’ records of users’ cellphone’s location information history. Chatrie answered those 

questions: police conduct a Fourth Amendment search when they gain access to a cellphone 

user’s location history data, as an individual has a reasonable expectation of privacy in a 

third-party tech company’s records about their cell phone’s location. 
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CHAPTER 12 
THE EXCLUSIONARY RULE 
 

A. CIVIL REMEDIES 
 
1. SECTION 1983  

 

Insert the text below on page 670 before the second full paragraph.  

 

Such a determination is not a forgone conclusion, even when a constitutional right 
seems to have been violated. For a recent example of such, the Court answered the 
following question: does a violation of Miranda constitute a violation of the Constitution, 
and therefore constitute “the deprivation of [a] right . . . secured by the Constitution,” 
providing a cause of action under 42 U. S. C. §1983?  

 

Vega v. Tekoh 
597 U.S. 134 (2022) 

 

This case presents the question whether a plaintiff may sue a police officer under 
Rev. Stat. §1979, 42 U. S. C. §1983, based on the allegedly improper admission of an “un-
Mirandized” statement in a criminal prosecution.  

In March 2014, Tekoh was working as a certified nursing assistant at a Los Angeles 
medical center. When a female patient accused him of sexually assaulting her, the hospital 
staff reported the accusation to the Los Angeles County Sheriff ’s Department, and Deputy 
Vega responded. Vega questioned Tekoh at length in the hospital, and Tekoh eventually 
provided a written statement apologizing for inappropriately touching the patient’s 
genitals. The parties dispute whether Vega used coercive investigatory techniques to 
extract the statement, but it is undisputed that he never informed Tekoh of his rights 
under Miranda v. Arizona, 384 U. S. 436 (1966), which held that during a custodial 
interrogation police officers must inform a suspect that “he has the right to remain silent, 
that anything he says can be used against him in a court of law, that he has the right to the 
presence of an attorney, and that if he cannot afford an attorney one will be appointed for 
him prior to any questioning.” Tekoh was arrested and charged in California state court 
with unlawful sexual penetration.  

At Tekoh’s first trial, the judge held that Miranda had not been violated because 
Tekoh was not in custody when he provided the statement, but the trial resulted in a 
mistrial. When Tekoh was retried, a second judge again denied his request to exclude the 
confession. This trial resulted in acquittal, and Tekoh then brought this action under 42 U. 
S. C. §1983 against Vega and several other defendants seeking damages for alleged 
violations of his constitutional rights, including his Fifth Amendment right against 
compelled self-incrimination.  

When this §1983 case was first tried, the jury returned a verdict in favor of Vega, 
but the judge concluded that he had given an improper jury instruction and thus granted a 
new trial. Before the second trial, Tekoh asked the court to instruct the jury that it was 
required to find that Vega violated the Fifth Amendment right against compelled self- 
incrimination if it determined that he took a statement from Tekoh in violation of Miranda 
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and that the statement was then improperly used against Tekoh at his criminal trial. The 
District Court declined, reasoning that Miranda established a prophylactic rule and that 
such a rule could not alone provide a ground for §1983 liability. 

A Ninth Circuit panel reversed, holding that the “use of an un-Mirandized statement 
against a defendant in a criminal proceeding violates the Fifth Amendment and may 
support a §1983 claim” simply by showing that Miranda had been violated. The panel thus 
remanded the case for a new trial. Vega’s petition for rehearing en banc was denied, but 
Judge Bumatay, joined by six other judges, filed a dissent from the denial of rehearing. We 
then granted certiorari.  

Section 1983 provides a cause of action against any person acting under color of 
state law who “subjects” a person or “causes [a person] to be subjected . . . to the deprivation 
of any rights, privileges, or immunities secured by the Constitution and laws.” The question 
we must decide is whether a violation of the Miranda rules provides a basis for a claim 
under §1983. We hold that it does not.  

If a Miranda violation were tantamount to a violation of the Fifth Amendment, our 
answer would of course be different. Miranda itself was clear on this point. Miranda did not 
hold that a violation of the rules it established necessarily constitute a Fifth Amendment 
violation, and it is difficult to see how it could have held otherwise. At no point in the 
opinion did the Court state that a violation of its new rules constituted a violation of the 
Fifth Amendment right against compelled self-incrimination. Instead, it claimed only that 
those rules were needed to safeguard that right during custodial interrogation. 

Contrary to the decision below and Tekoh’s argument here, our decision in 
Dickerson, 530 U. S. 428, did not upset the firmly established prior understanding of 
Miranda as a prophylactic decision. The Court held that Congress could not abrogate 
Miranda by statute because Miranda was a “constitutional decision” that adopted a 
“constitutional rule,” and the Court noted that, at the same time, however, the Court made 
it clear that it was not equating a violation of the Miranda rules with an outright Fifth 
Amendment violation. In sum, a violation of Miranda does not necessarily constitute a 
violation of the Constitution, and therefore such a violation does not constitute “the 
deprivation of [a] right . . . secured by the Constitution.” 42 U. S. C. §1983. Because a 
violation of Miranda is not itself a violation of the Fifth Amendment, and because we see no 
justification for expanding Miranda to confer a right to sue under §1983, the judgment of 
the Court of Appeals is reversed, and the case is remanded for further proceedings 
consistent with this opinion. It is so ordered. 
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2. BIVENS ACTIONS AND QUALIFIED IMMUNITY  
 

Insert the text below at the conclusion of page 675.  

 

In 2022, Thomas -- joined by Gorsuch and four other members of the Court in a 6-3 decision 

-- did exactly that, hobbling Bivens in Egbert v. Boule, the twelfth straight Bivens case 

rejected by the Court. Citing Ziglar and Hernandez -- the Court’s most recent prior cases in 

which it refused to recognize a Bivens action – the Court effectively announced that it 

would no longer create judicial remedies of this sort, but defer to Congress’ legislative 

authority to codify the circumstances under and means by which enforcement of the federal 

Constitution might be had in lawsuits against the federal government and its law 

enforcement officers. 

Egbert v. Boule 
596 U.S. 482 (2022) 

 

[Boule owned the Smuggler’s Inn, a bed-and-breakfast in Blaine, Washington, a hub of 

international travel and situs of illegal transit and transport. Because Boule’s bed-and-

breakfast offered temporary lodging and transportation to those crossing the border into 

Canada, he and his business were known to U.S. Customs and Border Patrol ("CBP"), 

which had previously seized numerous individuals and contraband at Boule’s inn. Boule, 

who occasionally served as a government informant, alerted federal agent, Erik Egbert, 

that a Turkish national was expected at the bed-and-breakfast. Egbert, suspecting that 

there was no legitimate reason for such an individual to visit Smuggler’s Inn, went to the 

inn to investigate. Boule reversed course and asked Egbert to leave; Egbert refused, 

physically assaulted Boule, and reviewed the Turkish national’s documents for validity. 

Only after the Turkish national’s lawful presence was confirmed, did Egbert leave. Boule 

reported Egbert’s actions and subsequent retaliatory conduct to CBP; he also filed a claim 

under the Federal Tort Claims Act with CBP. CBP denied Boule’s claim and took no action 

against Egbert. Boule then sued Egbert in federal district court, raising Bivens claims 

under the Fourth, First, and Fourteenth Amendments. The district court ruled that Boule’s 

claims would impermissibly extend Bivens, but the 9th Circuit reversed and allowed Boule’s 

claims to go forward. On appeal to the Supreme Court Boule asserted that his Fourth 

Amendment claim involved facts materially indistinguishable from Bivens and his First 

Amendment retaliation claims and, per Court precedent, were cognizable under Bivens.] 

 

Now long past “the heady days in which this Court assumed common-law powers to 

create causes of action,” we have come “to appreciate more fully the tension between” 

judicially created causes of action and “the Constitution’s separation of legislative and 

judicial power,” Hernández, 589 U. S., at ___ . At bottom, creating a cause of action is a 

legislative endeavor. Courts engaged in that unenviable task must evaluate a “range of 

policy considerations . . . at least as broad as the range . . . a legislature would consider.” 

Bivens, 403 U. S., at 407 (Harlan, J., concurring in judgment); see also post, at 2 

(GORSUCH, J., concurring in judgment). Those factors include “economic and 

governmental concerns,” “administrative costs,” and the “impact on governmental 

operations systemwide.” Ziglar, 582 U. S., at ___. Unsurprisingly, Congress is “far more 
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competent than the Judiciary” to weigh such policy considerations. And the Judiciary’s 

authority to do so at all is, at best, uncertain. See, e.g., Hernández, 589 U. S., at ___ . 

Nonetheless, rather than dispense with Bivens altogether, we have emphasized that 

recognizing a cause of action under Bivens is “a disfavored judicial activity.” Ziglar, 582 U. 

S., at ___ ; Hernández, 589 U. S., at ___ . When asked to imply a Bivens action, “our 

watchword is caution.” Id. “[I]f there are sound reasons to think Congress might doubt the 

efficacy or necessity of a damages remedy[,] the courts must refrain from creating [it].” 

Ziglar, 582 U. S., at ___ . “[E]ven a single sound reason to defer to Congress” is enough to 

require a court to refrain from creating such a remedy. Nestlé USA, Inc. v. Doe, 593 U. S. 

___ (2021) (plurality opinion)). Put another way, “the most important question is who 

should decide whether to provide for a damages remedy, Congress or the courts?” 

Hernández, 589 U. S., at ___ . If there is a rational reason to think that the answer is 

“Congress”— as it will be in most every case, see Ziglar, 582 U. S., at ___ — no Bivens 

action may lie. Our cases instruct that, absent utmost deference to Congress’ preeminent 

authority in this area, the courts “arrogat[e] legislative power.” Hernández, 589 U. S., at 

___ . 

[O]ur cases hold that a court may not fashion a Bivens remedy if Congress already 

has provided, or has authorized the Executive to provide, “an alternative remedial 

structure.” Ziglar, 582 U. S., at ___ ; see also Schweicker, 487 U. S., at 425. If there are 

alternative re medial structures in place, “that alone,” like any special factor, is reason 

enough to “limit the power of the Judiciary to infer a new Bivens cause of action.” Ziglar, 

582 U. S., at ___ . Importantly, the relevant question is not whether a Bivens action would 

“disrup[t]” a remedial scheme, Schweicker, 487 U. S., at 426, or whether the court “should 

provide for a wrong that would otherwise go unredressed,” Bush, 462 U. S., at 388. Nor does 

it matter that “existing remedies do not provide complete relief.” Ibid. Rather, the court 

must ask only whether it, rather than the political branches, is better equipped to decide 

whether existing remedies “should be augmented by the creation of a new judicial remedy.” 

Ibid; see also id., at 380 (“the question [is] who should decide”).  

Applying the foregoing principles, the Court of Appeals plainly erred when it created 

causes of action for Boule’s Fourth Amendment excessive-force claim and First Amendment 

retaliation claim. That conclusion was incorrect for two in dependent reasons: Congress is 

better positioned to create remedies in the border-security context, and the Government 

already has provided alternative remedies that protect plaintiffs like Boule….that 

independently foreclose a Bivens action here. In Hernández, we declined to authorize a 

Bivens remedy, in part, because the Executive Branch already had investigated alleged 

misconduct by the defendant Border Patrol agent. In Malesko, we explained that Bivens 

relief was unavailable because federal prisoners could, among other options, file grievances 

through an “Administrative Remedy Program.” Both kinds of remedies are available here. 

The U. S. Border Patrol is statutorily obligated to “control, direc[t], and supervis[e] . . . all 

employees.” 8 U. S. C. §1103(a)(2). And, by regulation, Border Patrol must investigate 

“[a]lleged violations of the standards for enforcement activities” and accept grievances from 

“[a]ny persons wishing to lodge a complaint.” 8 CFR §§287.10(a)–(b). As noted, Boule took 

advantage of this grievance procedure, prompting a year-long internal investigation into 

Agent Egbert’s conduct. 

Boule nonetheless contends that Border Patrol’s grievance process is inadequate 

because he is not entitled to participate and has no right to judicial review of an adverse 
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determination. But we have never held that a Bivens alternative must afford rights to 

participation or appeal. That is so because Bivens “is concerned solely with deterring the 

unconstitutional acts of individual officers”—i.e., the focus is whether the Government has 

put in place safeguards to “preven[t]” constitutional violations “from recurring.” Malesko, 

534 U. S., at 71, 74; see also Meyer, 510 U. S., at 485. And, again, the question whether a 

given remedy is adequate is a legislative determination that must be left to Congress, not 

the federal courts. So long as Congress or the Executive has created a remedial process that 

it finds sufficient to secure an adequate level of deterrence, the courts cannot second-guess 

that calibration by superimposing a Bivens remedy. That is true even if a court 

independently concludes that the Government’s procedures are “not as effective as an 

individual damages remedy.” 

We also conclude that there is no Bivens cause of action for Boule’s First 

Amendment retaliation claim… “We have never held that Bivens extends to First 

Amendment claims,” Reichle v. Howards, 566 U. S. 658, 663, n. 4 (2012). Because a new 

context arises when there is a new “constitutional right at issue,” Ziglar, 582 U. S., at ___ , 

the Court of Appeals correctly held that Boule’s First Amendment claim presents a new 

Bivens context. Now presented with the question whether to extend Bivens to this context, 

we hold that there is no Bivens action for First Amendment retaliation. There are many 

reasons to think that Congress, not the courts, is better suited to authorize such a damages 

remedy. Recognizing any new Bivens action “entail[s] substantial social costs, including the 

risk that fear of personal monetary liability and harassing litigation will unduly inhibit 

officials in the discharge of their duties.” Anderson v. Creighton, 483 U. S. 635, 638 (1987). 

Extending Bivens to alleged First Amendment violations would pose an acute risk of 

increasing such costs. A plaintiff can turn practically any adverse action into grounds for a 

retaliation claim. And, “[b]ecause an official’s state of mind is easy to allege and hard to 

disprove, insubstantial claims that turn on [re taliatory] intent may be less amenable to 

summary disposition.” Crawford-El v. Britton, 523 U. S. 574, 584–585 (1998). 

Since it was decided, Bivens has had no shortage of detractors. And, more recently, 

we have indicated that if we were called to decide Bivens today, we would decline to 

discover any implied causes of action in the Constitution. But, to decide the case before us, 

we need not reconsider Bivens itself. Accordingly, we reverse the judgment of the Court of 

Appeals. It is so ordered. 

 

3. THE FEDERAL TORT CLAIMS ACT  
 

Insert at the end of page 677:  

 

In the next case, Martin v. United States, federal agents raided the wrong home 
because of significant flaws in the government’s investigation, navigation, and execution. The 
aggrieved family sued the United States for personal and property damages because of the 
officers’ intentional and negligent actions during the raid. Even with the sympathetic Court 
review (the Justices were unanimous in their decision to reverse and remand this case), note 
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the hurdles plaintiffs must clear to present, much less, prevail, in a successful FTCA claim.1 
Still, despite its limited scope, Martin gives civil rights plaintiffs reason to be hopeful. 

 

 

Martin v. United States 
605 U.S. 395 (2025) 

 

JUSTICE GORSUCH delivered the opinion of the Court.  

 

If federal officers raid the wrong house, causing property damage and assaulting 
innocent occupants, may the homeowners sue the government for damages? The answer is 
not as obvious as it might be. All agree that the Federal Tort Claims Act permits some suits 
for wrong-house raids. But the scope of the Act’s permission is much less clear.  

In the predawn hours of October 18, 2017, the Federal Bureau of Investigation 
raided the wrong house in suburban Atlanta. Officers meant to execute search and arrest 
warrants at a suspected gang hideout, 3741 Landau Lane. Instead, they stormed a quiet 
family home, 3756 Denville Trace, occupied by Hilliard Toi Cliatt, his partner Curtrina 
Martin, and her 7-year-old son G. W.  

A six-member SWAT team, led by FBI Special Agent Lawrence Guerra, breached the 
front door and detonated a flash-bang grenade. Fearing a home invasion, Mr. Cliatt and 
Ms. Martin hid in a bedroom closet. But the SWAT team soon found the couple’s hiding 
spot, dragged Mr. Cliatt from the closet, “threw [him] down on the floor,” handcuffed him, 
and began “bombarding [him] with questions.”  Meanwhile, another officer trained his 
weapon on Ms. Martin, who was lying on the floor half-naked, having fallen inside the 
closet. Only then did another officer stumble across some mail with the home’s address on it 
and realize the team had the wrong house.  

The cause of the officers’ mistake? In preparation for the raid, Agent Guerra visited 
the correct house to document its features and identify a staging area for the SWAT team. 
But, he says, when he used his personal GPS to navigate to 3741 Landau Lane on the day 
of the raid, it led him to 3756 Denville Trace. No one could confirm as much later because 
Agent Guerra “threw . . . away” his GPS device “not long after” the raid. And it seems the 
agents neither noticed the street sign for “Denville Trace,” nor the house number, which 
was visible on the mailbox at the end of the driveway. Apparently, too, Agent Guerra failed 
to appreciate that a different car was parked in the driveway, one “not present . . . during 
[his] previous visit.” Left with personal injuries and property damage—but few 
explanations and no compensation—Mr. Cliatt and Ms. Martin sued the United States. 
They did so under the Federal Tort Claims Act, 28 U. S. C. §2671 et seq., alleging that the 
officers had committed various negligent and intentional torts. …  

 
1 Though not the focus of this excerpt, a significant set of hurdles for the plaintiffs included 

the district court and Eleventh Circuit’s rejection of the plaintiffs’ FTCA claim via “an 

understanding of the FTCA that no other circuit has adopted.” Id. The Court identified 

“outlier,” “distinctive features” that separated the Eleventh Circuit’s approach and how it 

led to the improper dismissal of the plaintiffs’ claims below. As some scholars have noted, 

“[t]hough Martin provides a glimmer of hope, the Court should act quickly to clarify this 

doctrine for civil rights plaintiffs, many of whom may have no remedy at all.”  139 Harv. L. 

Rev. 377 (2025). 
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The FTCA allows those injured by federal employees to sue the United States for 
damages. The statute achieves that end by waiving, in 28 U. S. C. §1346(b), the federal 
government’s sovereign immunity for “certain torts committed by federal employees acting 
within the scope of their employment.” Brownback v. King, 592 U. S. 209 (2021). But the 
statute’s waiver is subject to 13 exceptions that claw back the government’s immunity in 
certain circumstances. Set out in §2680, most of these 13 exceptions are obviously 
inapplicable to suits alleging police misconduct within the United States. But two in 
particular—the discretionary-function exception and the intentional-tort exception—
sometimes come into play. In a suit like this one, most courts begin by assessing the 
intentional-tort exception. Located in subsection (h) of §2680, it prohibits claims alleging 
any of 11 enumerated torts. But the exception is itself subject to a “law enforcement 
proviso.” Millbrook v. United States, 569 U. S. 50 (2013). That proviso countermands the 
exception with respect to six intentional torts (including assault, battery, false 
imprisonment, and false arrest) against “investigative or law enforcement officers.” 
§2680(h). So if a plaintiff alleges that a federal law enforcement officer committed one or 
more of those six torts, the proviso will ensure those claims survive an encounter with the 
intentional-tort exception.  

Next, most courts turn to the discretionary-function exception. Housed in subsection 
(a) of §2680, this exception bars “[a]ny claim” based on the exercise of an official’s 
“discretionary function.” Faced with that instruction, most courts ask whether the 
exception precludes any of the plaintiff ’s remaining tort claims. And here, the answer is 
often less clear cut. The discretionary-function exception, this Court has said, forbids suits 
challenging decisions that “involv[e] an element of judgment or choice” of a “kind that the . . 
. exception was designed to shield.” United States v. Gaubert, 499 U. S. 315 (1991).  

Finally, if any of the plaintiff ’s claims survive the discretionary-function exception 
and thus fall within the FTCA’s waiver of sovereign immunity, courts turn to a third 
question: Is the government liable to the plaintiff on the merits? When it comes to that 
question, the FTCA provides that the government will usually be liable to the plaintiff if a 
“private individual under like circumstances,” §2674, would be liable under “the law of the 
place” where the government employee’s wrongful “act or omission occurred,” §1346(b)(1). 
Ordinarily, then, courts will find for the plaintiff if he can demonstrate that federal officials 
committed a tort under applicable state law.  

The FTCA is the “supreme” federal law addressing the United States’ liability for 
torts committed by its agents. It supplies the “exclusive remedy” for damages claims arising 
out of federal employees’ official conduct. See Hui v. Castaneda, 599 U. S. 799, 806 (2010). 
And, as we have seen, the government will usually be liable if a “private individual under 
like circumstances,” §2674, “would be liable to the claimant in accordance with the law of 
the place where the act or omission occurred,” §1346(b)(1). Accordingly, a plaintiff may 
generally prevail in an FTCA suit by demonstrating that “the State in which the alleged 
misconduct occurred would permit a cause of action for that misconduct to go forward.” 
Carlson v. Green, 446 U. S. 14, 23 (1980). Congress has entered the field and expressly 
bound the federal government to accept liability under state tort law on the same terms as 
a “private individual.” §2674. 

Where does all that leave the case before us? We can say this much: The plaintiffs’ 
intentional-tort claims survive their encounter with subsection (h) thanks to the law 
enforcement proviso, as the Eleventh Circuit recognized. But it remains for that court on 
remand to consider whether subsection (a)’s discretionary-function exception bars either 
the plaintiffs’ negligent- or intentional-tort claims. As we have explained, the Eleventh 
Circuit must undertake that assessment without reference to its mistaken view … Should 
some or all of the plaintiffs’ claims survive the discretionary function exception, the 
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Eleventh Circuit must then ask whether, under Georgia state law, a “private individual 
under like circumstances” would be liable for the acts and omissions the plaintiffs allege, 
subject to the defenses discussed in §2674. 

We acknowledge, too, that important questions surround whether and under what 
circumstances that exception may ever foreclose a suit like this one. But those questions lie 
well beyond the two we granted certiorari to address. And before addressing them, we 
would benefit from the Eleventh Circuit’s careful reexamination of this case in the first 
instance. It is work enough for the day to answer the questions we took this case to resolve, 
clear away the two faulty assumptions on which that court has relied in the past, and 
redirect it to the proper inquiry. The judgment of the Eleventh Circuit is vacated, and the 
case is remanded for further proceedings consistent with this opinion. It is so ordered. 

 

NOTES AND QUESTIONS: 

Justice Gorsuch opened Martin by asking: “If federal officers raid the wrong house, . . . may 

the homeowners sue the government for damages?” Did the opinion answer his question?  

 

 

 

Chapter 13: CONFESSIONS 

 III. The Miranda Rule 

 

 C.  Affirming Miranda’s Constitutional Status 

 
 

Insert the text below on page 720 after Dickerson. 

 

NOTE:   Twenty years after ruling in Dickerson that the Miranda decision involved the 

Court “interpreting and applying the Constitution” and creating “a constitutional rule,” the 

Court in Vega v. Tekoh, 597 U.S. 134 (2022), made a sharp distinction between a 

“constitutional rule” that could not be abrogated by Congress and a free-standing 

“constitutional right”, which, if violated, could be remedied under §1983. In Vega, Tekoh 

was questioned by Deputy Vega regarding sexual assault allegations and eventually made 

un-Mirandized incriminating statements that were used against him over his objection at 

his criminal trial. Tekoh later filed a §1983 suit against Vega alleging that in eliciting the 

un-Mirandized confession Vega violated his Fifth Amendment rights. The Court disagreed. 

The Court reasoned that Miranda merely established a prophylactic constitutional rule 

that is tightly tethered to the Fifth Amendment constitutional right to be free from 

compelled self-incrimination. The Court did not, however, limit relief from Miranda 

violations to suppression of the un-Mirandized statements in criminal trials, nor did Vega 

foreclose a litigant’s ability to seek civil damages for a Miranda violation. The Court 

explained: 

a violation of Miranda does not necessarily constitute a violation of the 

Constitution, and therefore such a violation does not constitute “the 

deprivation of [a] right ... secured by the Constitution.” 42 U.S.C. § 1983. This 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131580&pubNum=0000780&originatingDoc=Ic7b02ceef2fa11eca841d44555f1c91a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic7b02ceef2fa11eca841d44555f1c91a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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conclusion does not necessarily dictate reversal because a § 1983 claim may 

also be based on “the deprivation of any rights, privileges, or immunities 

secured by the ... laws.” (Emphasis added.) It may thus be argued that the 

Miranda rules constitute federal “law” and that an abridgment of those rules 

can therefore provide the ground for a § 1983 claim. 

 

Vega is also discussed in Chapter 12 (Alternatives to the Exclusionary Rule). 
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