TABLE OF CONTENTS

g 8 0 2N 6 RN \%
ACKNOWLEDGMENTS ...outtueeeeieiitttteeeeeeeeeteaeeeeeeeeetaaaaseeeeestssaaneeesssestaannnsesaeens VII
COPYRIGHT ACKNOWLEDGMENTS ...coooiiiiiiiiiiiieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee IX
TABLE OF CASES ...cutiiutiiiieieeiteniee sttt ettt e st e st sttt sate e bt esbeesbeesaeesaneenneens XXVII
TABLE OF AUTHORITIES.....uuuuuuuuuueueusueuesesensssnsnssssssssssssessssssessmsssessesenenennsessnnnnn.. XXXI
Chapter 1. Basic Principles of the Criminal Law ......cccceeeeccvneeeecrcnenecennnes 1
| 50N o Te L] (o )'o KOS EPRR 1
The Aims of the Criminal Law .......ccccccoeeiiiiiiiiiiiiniiee e 3
A.  Sources of Criminal Law ........ccccceoviiiiiiiiiiieciieee e e 4
B. Justifications for Punishment ..........cc.cccoooiiiiiiiiiiiiiic e 6
Regina v. Dudley and Stephens...........cccccciiiiii 7
0] 7 12
People V. GIEENE ........uviiiiiiieecciiiieeee et e eet e e e e 12
Haven or Hell? Inside Lorton Central Prison: Experiences of
Punishment Justified .........ccccooeieiiiiiiiiiiieecee e, 15
The Dilemma of Expressive Punishment ............cccoeeeviiiiiiiiiiiiiiiiiinneeenn, 26
0] 7 30
C. The Presumption of Innocence and Proof Beyond a Reasonable
DOUDL i e et e e e e e e aaaaaaaas 32
Criminal Jury Instructions for the District of Columbia......................... 35
Judicial Council of California Criminal Jury Instructions...................... 35
D. Standards of ReVIEW.........ceiiiiiiiiiiiiiiiii et earrree e 36
Curley v. United States.......ccceieeceuiieeeiiiieeeciiiee e eereeeeeree e e iveee e e 36
E. The Role of Counsel........coooouiiiiiiiiiiiiiiiiiieec e 40
American Bar Association, Criminal Justice Standards for the
Defense FUNCEION ........coiiiiiiiiiiiieie e 40
American Bar Association, Criminal Justice Standards for the
Prosecution FUNCEION.........c.veviiiiiiiiiiiiiiieee et 42
F. The Role of the JULY c.coovvvviiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee v 45
People v. WIL1AIMIS ... 46
N OB 1ttt et e e e e e et e e e e e e e st trrrraeeeeeearnabraaeaaeeeaanarnns 53
Race-Based Jury Nullification: Case-in-Chief...................................... 54
Race-Based Jury Nullification: Rebuttal (Part A)......cccccceeeeevienniienneennnn. 60
G. Statutory Interpretation ........cccccceeieieiiciiiiieeee e e 62
United States v. DAULAY ....cccocevieiiiciieeecieeeeeiieee et e e eeveee e enaaeeeeaes 63
Chapter 2. Constitutional Limitations on the Power to Punish......... 71
| 50N o Te L 11 (o ) s I TP UPPPUPRUNE 71
A. Fourteenth Amendment Due Process: Void for Vagueness Doctrine ..... 72
Papachristou v. City of Jacksonville .........cccceiiieiiiiiiinciiieeeiee e, 72

xvii



xviii TABLE OF CONTENTS

Kolender v. LLaWSOM ......uiiiiieeiiiiieieeeeeeciiiieee e e e e eseiirreeeeeesesssanraneeeesesennnnns 77
N OBttt e e e e e e e e e e e e e e e sttt aaaaeeeeeannabrraaaaeeeaannnns 79
Walking While Black: Encounters with the Police on My Street............ 80
3N 0] 7 84
Masculinities, Post-Racialism, and the Gates Controversy: The False

Equivalence Between Officer and Civilian .......................... 85
3 0] 7 92
Justice Isn’t BINd ......ooooioiiiiiiiiiec e 92
Predatory PoliCINg .....coooeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 94
City of Chicago V. MOTALES .....oeeeeeieiieiireeeeee e 97
[0 7SS UUPURPR 103

B. The Eighth Amendment: Cruel and Unusual Punishment and the
Principle of Proportionality ............ccooeevivveeieieiieiiiieeeeeeeeeeeeiieeeee e eeeeanns 104
Kennedy v. LoUISIana........coociuviiiiiiiiiiiiiiiiieee et e e e e e 104
Graham v. FIOrida .......ccoooooiiiiiiiiiiicceeecceee et 111
Ewing v. California ......ccccceeeuieiiiiiiiiie ettt e e e e e e 123
0] 7 130
C. Equal Protection........ccccoeiiiuiiiiiiiiiieiiiiiieeee ettt 130
McCleskey v. Kemp ......oooooviiiiiiiiiii 131
N OB 1ttt e et e e e e e e et e e e e e e e e rtrraeeee e e e e narrraaaaaeeaannnnns 140
Chapter 3. The Actus Reus Requirement .........eeeeeeeccercvnneeerecececcssnnnens 143
INtrOAUCTION ..ttt e e ettt e e e e e e et a e e e e e e eeenanes 143
A. The Proscription Against Thought Crimes........cccooeeeveieieieiiieieiieeieieennn. 143
Jailed “On the Precipice” of Crime ........ccocovvvvveeeeiiieeiiieeeieeeeeeeeeieeeeeeeeenn 144
[0 7SS PPRUPR 145
Wisconsin v. Mitchell........cooiiiiiciiiiiiiiee et eerreee e 146
B. The Voluntary Act Requirement ..............cevvvvvvvvverveeveeeeeeeieereeeeeeeeeeeeeeennns 149
Martin V. SEATE ..cceeieeiciiiiiiiee e e e e e e e et aaae e e 150
SEALE V. DECINA....uviiiiieiiiieiiiiiieeee ettt e e e e e eaaaee s 151
Interpretive Construction in the Substantive Criminal Law ................ 156
C. Liability for OmiISSIONS........cceeiiiieeiiiieeeeiiieeeesireeeesireeeesrreeeesssseeesssseees 157
1. Establishing the Legal Duty to ACt .....cevvveiiiiiiiiiiiiiieieeeeicciiieeeeee, 159
People v. Beardsley......cccovviiiiiiiiiiiiiiiieeeceeeeceee e 159
Commonwealth v. Howard..........cccccoeeiiiiiiiciiiiee e, 164
Commonwealth v. Pestinikas .........cccccceeviviciiiiiieeiieiciiiee e, 166
2. The “No Duty to Rescue” Rule ......ccooveeeieiiiiiiiiieiiieieieeeeeeeeeeeeeeeee, 170
INOBE cettirieeie ettt e et e e e e e e e rtb e e e e e e s esatrraaaeeeeeeessnrrrraeeaeeeaannnns 170

Two Forms of Justice: Iverson Case—Nevada and California
Authorities Ought to Reexamine David Cash’s Actions......... 170
3.  Sample Good Samaritan Statutes ........cccevvvvveeeeeiiiiinereeeeeeeeeinneeen. 171
Hawaii’'s Good Samaritan Statute..........cccccveeeeeiiieeeniiieeeeniiee e, 171
Vermont’s Good Samaritan Statute .........cccceveeieeiieeeeciieeenciieeenns 172
D. The Prohibition Against “Status Crimes”........ccccceeeevvieeeeniieeeenciiee e 172
Robinson v. California..........ccooeiiiiieeiiiiiiiiiiiiieeee e 173
POWELL V. T@XAS ..ccueiiiiiiiiiee ettt e ettt e e e e e et e e e e e e e e etarraaaeeeeeeenenns 177

City of Grants Pass, Oregon v. Johnson ..........cccccceeeeeeiiiiviieeeee e, 183



TABLE OF CONTENTS xix

Chapter 4. The Mens Rea Requirement ...........eeeeeeeeeeerrrsnneeeeeeecessssnnneees 191
| 5o N0 Te L Te] (o )'o KPR UPPPPRRN 191
A. The Importance of Mens Rea in the Criminal Law......ccccooeeeiiiiiiiiinnnnn. 192
Elonis v. United States .....cccvveiiiiieiiiiiiiieeee ettt 192

L T 5§73 o | P PPPPPPRPIRE 198
State V. FUZALE c...uvviiiiiiiiee e 199
0] 7 200

C. KNOWIEAGE.....ccc oot e e 201
United States v. JEWell .......cooviiiiiiiiiiii e 201

N OB 1ttt ettt et e e e e e e ettt e e e e e e s tarreaeeeeeennararaaaeeeeaannnnns 205

D. Special Problems in INtent ........cccceooeeiiiiiiiiiieiieecceeeeeeeeeeeeeeeeee e 206
1. Transferring INtent .........cooovvveiiiiiiiiiiieeee e 206
PeOPLe V. SCOtE...vvviiiiiiieeeieeeeee e 206

I\ L] 7 TPt 211

2. The Specific Intent/General Intent Distinction.........ccccceeeeeeeinnnns 212
People v. AtKINS ..voiiiiiiiiiiiiee e e 212

I\ L] 7 TPt 216

E.  Strict Liability .coooveeeeiiiiiiiiiiiieec e 216
Morissette v. United States ......ccccveeieeeiiiiciiiiieee et eerreee e 216
Commonwealth v. Barone.......cccccoeeeiiiiiiiii et 222

F. Problems of Statutory Interpretation ...........ccccoevvvveeeieeiieeiiiiieeeeeeeeeenns 232
United States v. YErmian ........cccccveeeeeeiiiiciiiiieeeeeeesirieeeeeeeesiennneeeeeeeens 232
Holloway v. United States .....coooeeeeeeeieiiieieieieieieiececececeeececeeeeeeecee e 237
Chapter 5. Mistake and IZNOranCe ........eeeeeeeeerrrreeeeeeeeeeesssnneeseeeccesssssnnsens 245
| 50N o Te L1 Lo )'s KPR UPPPPRRN 245
A, Mistakes of FaCt ...ccciiiiiiiiiiiiice et 245
| g=Y0) o) LI AN = B o J R 246

Bell V. StAte weeiieiiieiiiiieie e e e e e anens 248
0] 7 252

B, Mistakes of LAW...cccuviiiiiiiiiiiiiieeeee e 253
1.  Official Interpretation of the Law ......ccccccvviieiiiieiiiiiiiieiieeeeeen 253
People V. MATTEYO .....cooeiiiiiiiee ettt e e e ee e 254

I\ Lo ] 7 TP UPPPPPPPPRPRE 260

State v. Fridley .......cccooiiiiii 260

2. Ignorance or Mistake That Negates the Mens Rea......................... 264
Cheek v. United States .....ccccceeeveciiiiiiiee e e e 264

Bryan v. United States..........cevvvvivviiiiiiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeverenanns 271

3. Fair Notice and Due Process (the Lambert Exception).................. 278
Lambert v. California......cccooeeeeiieiiiiiiicccccccccccceceeceee e 278

State V. BEYant......cccccuviiieiiiie et 281
Chapter 6. Causation and CONCUTITENCE........ccucvverrreecerrcrcnnresssescssscnnnnens 289
F eV G710 1=T=1 v (o ) o IO USSP UUURR 289
1. Actual (or “but for”) Causation ........cccceeeevvieeeririeeeeiiieeeriieee e 289

2. Proximate CauSation........cccceeeeeeiiiiiiiieeeeeeeeiiiinieeeeeeeeeeeiereeeeeeeeeeeanns 290

Commonwealth v. Rementer ..........cooouvuieeeiiiiiiiieeeeeeeeeeeeeee e 291



XX TABLE OF CONTENTS

State V. GOVANL....eiiiiiiiiiieeiiieeecieeeeeteee e e e e et e e e e iaae e e e erraeeesansaee s 298
Henderson v. Kibbe .....c..cuviiiiiiiiiiiiiiiice e 300
B, CONCUITENCE ....ccciiiiiiiiieee ettt e e e e eava e e e e e e eeaeens 304
Thabo Meli v. RegINam ..........ccocouiiiiiiiiiiiiiiiiiieee et 304
Chapter 7. Criminal HOmicCide .....ccccoveeeeiiieciiirrcneeeiiecccescncnneesseescssscnnneens 307
INtrOAUCTION ..ttt e e e e et e e e e e e e e eaaarar e e e e e e eaannes 307
A, Definitional ISSUES .....ccccuiiiiiiii e 308
B. Categorizing Homicides .......ccuvviiiiiiiiiiiiiiiiece et 309
C. Degrees of Murder (First Degree vs. Second Degree Murder) .............. 311
State V. BrOWIL .....uviiiiiiiiicieee ettt 312
State v. BIngham .........ccooooiiiiiiiii e 318
[0 S PUUPURPR 322
GIDETE V. SEALE coeeeeiiiiiieee ettt e e e e e e e e e e e s errraeeeeeeeennnns 323
N[0 S UPPRUPR 327
D. The Doctrine of Provocation (Voluntary Manslaughter) ....................... 329
1. The Early Common Law’s Categorical Approach to
Provocation ..........eeeiiiiiiiiiiiiiece e 331
People V. AIMDIO ....coiiiiiiiiiiiice e 332
I\ Lo ] 7 TP PRPPPPPRPRE 336
2.  The Modern “Reasonable Person” Test .......cccccveveeieieiiiniiiieeieeiennn, 337
People V. Berry. ..o 338
Heat of Passion and Wife Killing: Men Who Batter/Men Who
KL .ot et e 341
Provoked Reason in Men and Women: Heat-of-Passion
Manslaughter and Imperfect Self-Defense ...........ccocouvveeeeenn. 346
INOBE cettirieeie ettt e et e e e e e e e ab e e e e e e s esattrabaeeeeeeesssnrrraeeaeeeannnnns 347
3. Who Is “the Reasonable Person”.........ccccccovvviiiiiiiniiciniieeeee e, 348
Homophobia in Manslaughter: The Homosexual Advance as
Insufficient Provocation .........cccccccoeeeveiiiiiiieeeeeeeeeiiiieeeee e 351

When “Heterosexual” Men Kill “Homosexual” Men: Reflections
on Provocation Law, Sexual Advances, and the “Reasonable

Man” Standard.........c.ccccoiiiii 352
OB ittt e et e e e e e et eeeeaeaeaaas 355
Commonwealth v. Carr.............cccooc 356

4. The Model Penal Code’s Extreme Mental or Emotional
Disturbance TeSt .......uuuuuuuuiii e 358
State v. Dumlao ..........cccoooo 358
INOBE ceeeeteeeeeeeteeete ettt eeeeeaeaeaeaeeeseasaaassssssssesssssssserassrererenes 364
Maryland Criminal Law Code § 2—207 ........cccceevvvieiieeeiiiiiieeeeen, 365
E. Depraved Heart MUTer ........ccceeeveriiiiiiieeeiiiiiiiieeeeeeeeiieeeee e 366
Commonwealth v. Malone ..........ccoooevvviiiieiiiiiiiiiieee e 366
People v. KNOLIET........uiiiiiiiiiiiiiiiee ettt eeeiirre e e e e s s 368
L] 7 U 377
F.  Involuntary Manslaughter .........cccccooviiiiiiiiiiiiiniiiiiee e 378
Commonwealth v. WelansKy .........cccoovviiiiiiiiiciiiiiieec e 378

JA L0 TP 382



TABLE OF CONTENTS xx1i

State V. WILHAINS ...ooeiiiiiiiiciieec et e e e 383

N OB 1ot ieeiitite ettt e e e e e e et e e e e e e s tara e e e e e e e e nararaaaeeeeaannnns 387
Indian Child Welfare Act of 1978 ......ccvviiiiiiiiiicieeeee e, 388
0] 7 389

G. The Felony Murder Rule..........ccoooiiiiiiiiiiiic e, 389
1. The Inherently Dangerous Felony Limitation.............cccccevvvveeeennnn. 391
People V. JAmMES ...ooovvviiiiiiiiiiiee s 391

Hines V. State...cccuiiiieciiieeeciee et e 397

2. The Res Gestae Requirement ...........cccoooovevviiveiiieeieeeiiieeeeee e, 400
People V. BOAELY .....covvviiiiiiiiiiiiiiiiiiieeeiieeeeeeeeeeeeeeeeeeee v 401

People V. SEAIMP ..voeeiiiiieiieeeee e 403

King v. Commonwealth.............coooviviiiiiiiiiiieee e, 405

3. The Merger DOCEIINE .......uuuuuuuuuunnniiiiininnnnnnnnnnnnnnnnnns 408
Ro0Se V. State oo 409

I\ L] 7 TPt 413

4. Third Party Killings: The Agency Rule...........cccccoovviiiiiiiniiiinnnnn, 414
State V. Canola.......ccooiiuiiiiiiiiieiccciiieee e 414

I\ L] 7 TPt 419

H. The Misdemeanor Manslaughter Doctrine...........ccccevvvvvvveveereveveeeveennnns 420
TOAd V. SEALE ...eeiiieeieeeciiiieie e e e e e e e e e e e arrr e e e e e e e aas 420
Chapter 8. Sexual OffENSEes ....uceiiiiciirrrcrneeeeieeciiessssnneeeeeccesssssnnsessessessssnnnsens 423
INtrOAUCTION ..ttt e e ettt e e e e e e et a e e e e e e eeenanes 423
O oY o3 1 o] (=Yl 22T oY T 425
1. The Element of Force or Threat of Force........cc.cccoeovvvieeviiieeecnnnnn. 427
Rusk v. State....cccciiiiiiiii e 428

INOBE cettirieeie ettt e et e e e e e e e ab e e e e e e s esattrabaeeeeeeesssnrrraeeaeeeannnnns 437

“The Look in His Eyes”: The Story of Rusk and Rape Reform ...... 439

I\ L] 7 TP PUPPPPPPPPRPRt 444
Commonwealth v. BerKOWItZ .........cceeeiiiiiiiiiiiiiiiiiiiecciiiieeeee e, 446

I\ L] 7 TP PUPPPRPPPPPPPRE 455

State of New Jersey in the Interest of M.T.S. ........cccooiiiiiiiiiininnn. 456

2. The Non-Consent Requirement ............cccceeeveiiiiienciieeenciieeeeieee e, 464

IN 1€ JONI Ziu .o e 466

INOLE cettirieeie ettt et e e e e e e ettt e e e e e s e s atrrabeeeeeeeesssrrraaaeaeeeaannnns 474

The Antioch College Sexual Offense Prevention Policy................. 475
NEOtIATINE SEX .ovvvvviriiiiiiiiiiiieieeeeerreeerrerereerrrrrererrrrrrrrerer——————————————. 476

INOBE cettirieeie ettt e et e e e e e e e rtb e e e e e e s esatrraaaeeeeeeessnrrrraeeaeeeaannnns 480

3. Beyond the Common Law Model of Forcible Rape.......cccccceeunnnn..... 484
State V. SCRETZET......cccueviiiiieiee ettt e e e aaens 484

I\ \[o] 7T PP PPUPUPPUUPPPPPRPRt 492

Boro v. SUperior COUTt ......ccuiiieiuiiieeiiieeeciee e e 493

I\ \[o] 7T PP PPUPUPPUUPPPPPRPRt 497

4. Rape and Social Identity .......cccccceeeiuerierciiieeiiieeeeieee e e eeveee e 497
Honest Victim Scripting in the Twitterverse ........cccccveeeeeveeeeennnen. 497

Myth Making and Spirit Breaking: How Conventional Rape
Narratives Adversely Shape Judicial Language .................... 503



xxii TABLE OF CONTENTS

INOBE cettitietie ettt ettt e e e e e ettt e e e e e e e s naraaaeeeeeeesnnrrraaaeeeeeannnes 511

B, Statutory RAPe ..ccooovveeiiiieieeeeeee e 512

Garnett V. SEALE ....ccccviiiiiii e e e 512

SEALE V. YANEZ .cueiviiiiieeii ettt ettt e e e eeeitvt e e e e e e eettvr e e e e e e e e enaaarreeas 518
Statutory Rape Laws: Does It Make Sense to Enforce Them in an

Increasingly Permissive SOCIEtY? .......ccceeieeiiiiiiieeeeeeeeiiiiieeeeeeeeeeanns 526

Yes: The Risk of Psychological Harm to Girls Is Too Great .................. 527

No: Selective Enforcement Targets ‘Unpopular’ Men........ccccceeeeeeeennne. 528

(O ToYs o) 4o | AN RSP 529

N OB 1ttt ettt et e e e e e e ettt e e e e e e s tarreaeeeeeennararaaaeeeeaannnnns 529

Bowers v. HArdwick ........coooeoiiiiiiiiiiiiiieec e e e 530

[0 7SS PUUPURPR 538

Beyond the Privacy Principle .....cooooooeoeieeeieieiiiiieieiececeeecececececececececeen 538

Lawrence v. TeXas .......ccccoiiiiiiiiiii 540

0] 7 549

D, Prostitublon.....cccciii i et a e 550

State V. ROMANO.........cooiiiiiiiiiiiic e e 553

Chapter 9. Theft OffEenSes ....eeiiiiciiinrcrneeiieeciiinsssnneeeeeccesssssnnsessessessssssnnsees 561

INtrOAUCTION ..ttt e e e ettt e e e e e et a e e e e e e e eeeanes 561

AL TTRET oot 561

1. Larceny...ii 562

a. The Taking Must Be “Trespassory”......ccccccceeeeeeiciinvveeeeeeeeeecnnns 562

b. The “Asportation” or “Carrying Away” Requirement............. 562

¢.  Mens Rea: Specific Intent to Permanently Deprive ............... 563

o B 0707/ Te1 0 b =3 0 (o7 USRS UUPUPRRN 563

e. Constructive Possession, Custody, and Larceny by Trick ..... 563

f.  The “Breaking Bulk” Doctrine .......cccoceeeeeeeeeieeiiiiiieiieieeeeeeesennnns 564

2. Embezzlement .......cooooeieiieiiiiiiiieieieeeeeeeeeeeeeeeeee e 565

3. False Pretenses......cccoviiiiiiiiiiiiiiiieee e 566

4. Consolidated Theft Statutes .......cccovvveeiiiiiiiiiiiiiieee e, 567

Commonwealth v. MillS .........coooiiiiiiiiiiiiiiiiiieeceeecccieee e, 567

B. Aggravated Theft.........cccccoooiiiiiiiiiie e 573

1. BUIGIATY oo 573

United States v. Eichman .......ccoooooviiiiiiiiiiiiiieiiiecccceceeceeceeeeeeeee e 573

State v. Thibeault ........cccccceiiiiiiiiiiiiiiic e 576

D22 70 o) oY= 2 581

Crocker V. StAte ..cccceeeeiiiiiiee e 581

Miller v. SUPETIOr COULT .. .uuuuururuereeneniiiiieeeeennnnenes 582

INOBE cetiitietie ettt et e e e e e et b a e e e e e e e e sattbaraeeeeeeesstbbaaeeaeeeaaannns 589

Chapter 10. Criminal Law Defenses .....cccccceerrrvcnneriicccssscrsnnenssescsssonnnnens 591

| 50N Te L Te1 Lo ) s BN USSP UPPPURRO 591

A, Justification Defenses ..oooooiieoeeeeieieeeeeeeeeeeeeeeeeeeeeceeeeeee e 592

1. Self-Defense .......cccccooviiiiiiiiiiii 592

People V. GOCLZ.....uuiiieiiiieeeiiie ettt e e e e 593

J\ N0 <SP 599



TABLE OF CONTENTS xxiii

SEALE V. SIMOI ...uiiiiiiiiiiiceciiiee et e eeieeeeerre e e et e e e eerreeeeserraeeesaasaeens 600
Making Race Salient: Trayvon Martin and Implicit Bias in a
Not Yet Post-Racial SoCIety ........ccceevivviiiiiiiiieiiiiiiiiiieeeeeeeens 602
a. The No Duty to Retreat Rule ..........ccoooovviiiiiiiiiiiiiiiiecees 604
Race to Incarcerate: Punitive Impulse and the Bid to
Repeal Stand Your Ground ........cccoeeeeeeeeeiieiiiiiieieieeeeeennnnn 607
. The Initial Aggressor Rule...........ccccoeeiiiiiiiiiiiiiiiiiiiiieeee e, 610
c¢. Expanding the Scope of Self-Defense.......ccccceeveveeevvcnneeeneennnn. 611
State V. STEWATT ...vveieiciiiee et 611
OB ciiiieeiteee e e e e e et e e e e e e e e trrr e e e e e e eennans 617
Juries and Expert Evidence: Social Framework
TeSEIIMONLY ...t 621
OB ittt e e e e e e e e e e e e e arrrr e e e e e e eennnens 622
State V. WaNTOW.......oeeeiiiiiiiiiiiieeeeceeeceieeee e e 622
NOLE e 626
d. Imperfect Self-Defense ........cccovvveiiiiiiiiiiiiiiiiieieecciiieeeee e, 626
e. Police Claims of Self-Defense..........cccoeevviiieiiiiiniiiiiiiieeeeeeeens 627

Reforming the Law on Police Use of Deadly Force: De-
Escalation, Preseizure Conduct, and Imperfect Self-

DS =Y Y=L USSR 628

NOTE oo 629

2. Defense of Others .....coooovuveeiiiiiieeee e 631
People V. YOUIE ..oovvviviiiiieiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeveeeeveaevvavavavasananaees 631

3. Defense of Habitation..........cooovviuveeiiieiiiiiieeeee e 635
People v. BrOWN ....ccooiiiiiiiiiic e 636

4. Defense of Property ....ccccouveiiiiiiiiiiiiiiiiieeeeeeccieeeee e, 641
People v. Ceballos ....cccviiieeciiiieiiiieecciiee et 642
Killer of Thief Wins Wide SUppPOTt ....c.ceeeevcviieeeiiiieeeeieeeeeieee e 646
OB ettt e et e e e e et eeeeaeaaaaas 647
People v. QUESAAa........ccoveviiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeea s 647

S T \ =YY= 1 ) 2R 650
United States v. SCHOOMN .......uuuiiiccccccc e 651
INOBE ceeeeteeeeeeeteeete ettt eeeeeaeaeaeaeeeseasaaassssssssesssssssserassrererenes 656

In re E1ChOITL . .covviiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeee e 657
INOBE ceeeeteeeeeeeteeete ettt eeeeeaeaeaeaeeeseasaaassssssssesssssssserassrererenes 661
EXCUSE DEfCIISES ..vvvvveeieiiiiiiiiii e 663
L. DUEESS wruuieei ittt et e e e e e eraaaas 663
United States v. Contento-Pachon .......ccocoeeveeoieiiiiiiiiiiiieieieceeen, 664
State v. Hunter ..........ccooooo 669

I\ \[o] 7T PP PPUPUPPUUPPPPPRPRt 673

D22 ' U4 To3=1 7 0 ) o WU 675
Montana v. Egelhoff ..........cccovviiiiiiiee e 676
Commonwealth v. Smith..................... 683

B T ' T=T:1 o1 £ AU UU OO UPURR P 687
United States v. Freeman .......ccocoeeeeieiiiiieeeiiiiieeicceceeeeceeeeeeeeeeeee e 688
State v. Crenshaw ..........cccccoiii 698



xxiv TABLE OF CONTENTS

Clark V. ATIZONA.......ccooeureeeeee e et ee e e e e eeeaaes 708
4. Diminished Capacity .....ccoocveeiieeiiiiiiireeeeeeeeeeeiieeeeee e eeeeiree e e eeeans 718
B, INFANCY ..ot 719
In1re Devon T. ..o 719
[ T 0703 s 1=1=) s R 725
People v. SAmUELS ......ovvviiiiiiiiiiieeeeeeeee s 725
7. Entrapment........cccooiiiiiiiiiiiiiiiiee e 730
People v. JAMIESON ......covviviiiiiiiiiiiiiieiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeraraaaaes 730
Jacobson v. United States........ccocvvviieeeiiiieciiie et 740
C. Other Defense Theories ........ccccuviiiiciieeieiiiieeeciree e eeeee e svre e eeveee s 748
1. BlackRage .....ccooooiii 749
Black Rage Confronts the Law .......ccccoeeeiveiiiiieeeieeiieeiciieeeeee e, 749
INOBE cettitieeie ettt ettt e e e e e ettt e e e e e e e s natraraeeeeeeesnarraaaaeeeeaannnes 754
2. The “Cultural Defense” .......ooooooooooieeeeeeeeeeeeceeeeeeeee e 755
People v. Aphaylath..........cccccoooiiiiiiiiiiiice e 755
Cultural Evidence and Male Violence: Are Feminist and
Multiculturalist Reformers on a Collision Course in
Criminal CourtS? ....uumumm s 756
Cultural Convergence: Interest Convergence Theory Meets the
Cultural DefensSe...........ooiiveviieeeeieee e 759
A Justification of the Cultural Defense as Partial Excuse............. 765
On Culture, Difference, and Domestic Violence...........cccccevvvvvevenene 773
3. Rotten Social Background.........cccoeeeeeiiieiiiiiiiiiiiiiiiciiccececececeeeeeeennns 777
“Rotten Social Background”: Should the Criminal Law
Recognize a Defense of Severe Environmental
Deprivation?........coccoiiiiieiieieiiieieee e e 777
Chapter 11. AtteMPLS c.cciieiirrrcrseeerieccsssscsnnassssscsssssssnnsssssssssssssnsssssssssssssnnanans 785
J BaNoYo L0 el w L) o WUNUUURRUU U ST OUPPPRPUUPPUPPPPPPPPPPPPPPIRE 785
A. The Actus Reus Requirement ............ccccoeoeviiiiiiiiiiiiicieeiiiiieeee e 786
People V. RIZZO ....cccuuiiiiiiiiieeeee e 786
People V. Staples.......uvviiiiiiieie e 788
StAte V. LatTaverSe ...uuuuueueeeieeeeeiieiiiiieiii e nnnnen 791
B. The Mens Rea ReqUirement ............ccooevuviiiiiiiiiiiiiiiiieeee et 798
| g=Y0) o) LI 5 = =T 798
State V. HINKNOUSE ......uuuuiiiiiiiiiiic s 800
I L] 805
C. The Defense of Impossibility ..........cccccoeiiiiiiiiiii 805
United States v. Thomas...........ccccciiiii 808
N L] 7 815
Chapter 12. Accomplice Liability (Complicity)....ccccceerrrvnneriecccssrcnnanens 817
| BaN oo L0 e] w L) o WUNURURRR OO PPRPUUPPUPPPPPPPPPPPPPPIRE 817
A. The Actus Reus Requirement .......ooooeeeeeeieeeieieieieeecececececececeeceeccee e 818
Pace V. SEALe oo 819
B. The Mens Rea ReqUIrement ..........cooeveuiviiiiieiiiiniiiiiieeeeeeeeiiineee e e 821

SEALE V. FOSTOT vttt eaaees 821



TABLE OF CONTENTS XXV

Wilson v. People.......ooooiiiiiiiii 825
C. The Natural and Probable Consequences Doctrine ................ccoeeuvnnee... 829
Roy v. United States......cccveiiieiiciiiiiieeee et 829
Chapter 13. CONSPITACY .ccccerrrrreeeeereeeeerrssneeeeeeeecsssssassssseessesssssnsssssssssssssssansans 837
A, The AGrEEmMENT ....ceeeiiiiiiiieeeee e e e e e e 839
State V. PACRECO.......ccoiiiiiiiiiiiec e 839
B. The Mens Rea of CONSPITACY ....evveiieeeiiiiiiiieieeeeeciiiieee e e eeeiivree e e e e e 845
| g=Y0) Y LIV 2= W 845
People V. LaUria. oo e 849
0] 7 856
C. The Pinkerton Rule ........cccovviiiiiiiiic e 856
United States v. Mothersill..........ccccoviiiiiiiiiiiiieeecee e 857
D. Wharton’s RULe .....coooiiiiiiiiii ettt erreee e 861
Chapter 14. Crime and Punishment ..........cccccveeeeiicecciinnnnneceeeccccscsnneens 863
INtrOAUCTION ..ttt e e ettt e e e e e e et a e e e e e e eeenanes 863
A. The History and Trends of Punishment in the United States .............. 864
The Crime of Punishment...........cccccoviiiiiiiiiiiiiicccceeeeee e 864
[0 7SS PPRUPR 870
Is Mass Incarceration Inevitable? ...........ccccccvveeieiciiiieecciiee e 872
[0 7SS PPRUPR 876
B. The Institutional Context of Contemporary Criminal Law................... 877
The Overcriminalization Phenomenon ...............ccoeeevviieiiiiiiiiiiiiieneeenn. 8717
MISAEIMEATIOTS ....eeiiieeiiiiiiiiee e e e ettt e e e e e eeette e e e e e e eeeiaaaaeeeeeeeeeeaabaaeeaaaeens 881
0] 7 883
Can the Excessive Fines Clause Mitigate the LFO Crisis? An
Assessment of the Caselaw ........cceeeeveeiiiiiiiiiiiiiiieeiiiieeeee e, 884
Creating CrimmigratiOon .......cccceeeeeeereurnrnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnns 891
C. Current Controversies in Criminalization: Drug Crimes...................... 897
Our Vietnam: The Prohibition Apocalypse ....ccoooeeeeeeeieieieeeeeieiiieieieeeennn. 897
Unshackling Addiction: A Public Health Approach to Drug Use
DUring PregnancCy.....ccocccceuueiieieceecececceeeeceeeeee e 903
0] 7 906
D. Alternatives to Conventional Criminal Justice.........ccccceeeeevvviinnnneeeennn. 910
SEALUS COUIES ...uuuiiiiiiiieiieeiiiiiieee et e e eeee e e e e e eeearr e e e e e e e e eeaaaaeeeas 910
Restorative Justice in the Twenty-First Century: A Social Movement
Full of Opportunities and Pitfalls ........cccccovveriiiiiiiniiieeeiee e, 915
0] 7 920
Envisioning Abolition DemoCracy .......ccccceeeeeeecviiveeeeeeeiiiiiiieeeeeeeeeiivnnenes 923
N[0 7SO USSP UUPUUPRUURNt 925
Appendix. Model Penal Code......ciiernniiiecrneenensseeeesssnnesessssesesssnnessssss 931





