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To: Civil Procedure Professors 

From: Jack H. Friedenthal, Arthur R. Miller, John E. Sexton, Helen Hershkoff, 

Adam N. Steinman & Troy A. McKenzie1 

Date: July 2026 

Re: 2026–2027 Update Memo 

 

Thank you for using our casebook in its comprehensive or compact form, now in its 

thirteenth edition, and the accompanying 2026–2027 Rules Supplement. The Rules Supplement 

provides an up-to-date source that faculty can use with any casebook on pleading and procedure. 

Time constraints of course make it impossible to incorporate all of the material in a first-year course; 

the casebook and supplement give you many options for organizing your course. This Update Memo 

has three parts: 

Part I provides a quick overview, organized by chapter, of the recent cases that we include in 

the 2026-2027 Rules Supplement. These cases largely are post-2022 decisions of the U.S. Supreme 

Court. As with the casebook, alterations are marked with asterisks, not ellipsis. (Please note that the 

Supplement also includes amendments to the Federal Rules of Civil Procedure; changes to local 

rules of the Eastern and Southern Districts of New York; court orders (relating, among other topics, 

to class actions, MDL, and Artificial Intelligence); and pending legislation pertinent to the 1L 

Procedure course.) 

Part II highlights additional recent cases that might be of interest to your course preparation. 

This Part does not aim to be comprehensive. Rather, it offers an eclectic selection of  material, 

mostly decisions of the federal district courts, that might be useful as teaching tools, form the basis 

for practice problems, or serve as starting points for examination questions. Some of the cases are 

complex; others are single issue or involve questions about which the Courts of Appeals currently are 

divided.  

Part III is an Appendix. It includes an excerpt from a recent Court of Appeals case addressing 

sanctions for use of AI, and portions of a mandatory arbitration provision. It also includes a list of 

 
1 We thank Julia Birnbach, Andy Chen, Julia Colen, Matthew Distell, Sarah Faber, Samantha Greene, Madison Grimes, 
Griffin Harris, Khoa Ho, Layne Johnson, Olvia Kallmeyer, Kirsty Leech, Evan Lewin, Meredith Mackall, Anna 
November, Christopher Obolensky, and Holly Lourie Shulman, students at New York University School of Law, for their 
research assistance in preparing these materials. We also thank John Forbis and Clement Lin for library support, and 
Tiffany Scruggs and Kristin Silberman for administrative assistance. 
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errata. We apologize for these errors and ask that you alert us to any others. This year we are 

preparing a Fourteenth Edition of our casebook and we welcome your suggestions. Thank you again.
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Part I. Overview of Recent Cases in the 2026-2027 Rules Supplement 

 

Chapter 2. Jurisdiction over the Parties or Their Property 

 

Consent as Another Basis for Jurisdiction: Consent by Registration in State  

 

Mallory v. Norfolk Southern Railway Co., 600 U.S. 122, 143 S.Ct. 2028, 216 L.Ed.2d 815 

(2023). 

 

In a 5-4 decision, the Supreme Court held that the Due Process Clause permits a state (here, 

Pennsylvania) to assert general jurisdiction over a corporation that has consented to personal 

jurisdiction in connection with registering to do business in the state. Justice Gorsuch authored the 

majority opinion, joined in full by Justices Thomas, Sotomayor, and Jackson and in part by Justice 

Alito. Justice Alito, however, wrote a concurring opinion suggesting that Pennsylvania’s 

registration-based jurisdiction statute may violate the dormant Commerce Clause—an argument that 

the Supreme Court did not resolve and that the court below had not considered. Justice Jackson also 

authored a separate concurring opinion. Justice Barrett authored the dissenting opinion, joined by 

Chief Justice Roberts and Justices Kagan and Kavanaugh. 

Excerpts from all opinions appear in the Supplement. The majority opinion relies on the 

Supreme Court’s 1917 decision in Pennsylvania Fire (Casebook, p. 196), which the casebook 

mentions in the section on consent by registration. More broadly, the opinions discuss the Supreme 

Court’s recent cases on general jurisdiction (Goodyear (Casebook, p. 162), Daimler (Casebook, p. 

167), and BNSF (Casebook, p. 170, Note 2)), juxtapose jurisdiction over corporations with the 

availability of “tag” jurisdiction over individuals (Burnham (Casebook p. 223)), and address the role 

of “consent” as a basis for personal jurisdiction (Insurance Corp. of Ireland v. Compagnie des 

Bauxites de Guinee (Casebook, p. 194)). 
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Jurisdictional Reach of the Federal District Courts 

 

Fuld v. Palestine Liberation Organization, 606 U.S. 1, 145 S.Ct. 2090, 222 L.Ed.2d 296 

(2025).  

 

The Court held, 9-0, that the provision of the Promoting Security and Justice for Victims of 

Terrorism Act (PSJVTA) authorizing a federal court to exercise personal jurisdiction over the 

Palestine Liberation Organization and Palestinian Authority in suits by U.S. citizens asserting a 

cause of action under the PSJVTA for certain injuries suffered outside the United States does not 

violate the Fifth Amendment’s Due Process Clause. The Court clarified that the test used to assess 

the constitutionality of personal jurisdiction under the Fourteenth Amendment does not apply to the 

Fifth Amendment. To the extent that the personal-jurisdiction inquiry requires a sovereign-by-

sovereign analysis, the national government and the states operate within different “sovereign 

spheres,” and concerns of “interstate federalism,” significant to the Fourteenth Amendment analysis, 

are irrelevant. “Rather, the Due Process Clause of the Fifth Amendment necessarily permits a more 

flexible jurisdictional inquiry commensurate with the Federal Government’s broader sovereign 

authority.” Moreover, to the extent that personal-jurisdiction limits reflect matters of individual 

liberty, that statement reflects the principle that “due process protects the individual’s right to be 

subject only to lawful power” (quoting the plurality opinion in Nicastro, Casebook, p. 143; Compact, 

p. 96). The Court declined to define “the outer bounds” of the federal courts’ power to hale foreign 

defendants into U.S. courts, but whatever those limits, the PSJVTA provision reasonably connected 

the assertion of jurisdiction with activity involving the United States that implicated foreign policy 

matters within the prerogative of Congress and the Executive. Justice Thomas filed an opinion 

concurring in the judgment, which Justice Gorsuch joined in part. 

 

CC/Devas (Mauritius) Ltd. v. Antrix Corp., 605 U.S. 223, 145 S.Ct. 1572, 221 L.Ed.2d 

867 (2025). 

 

This case involved the personal-jurisdiction section of the Foreign Sovereign Immunities Act 

(FSIA), 28 U.S.C. § 1330(b), under which personal jurisdiction over a foreign state “shall exist” in 

cases when an exception to foreign sovereign immunity applies, as long as the defendant has been 

properly served. In a unanimous opinion by Justice Alito, the Supreme Court held that the FSIA does 
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not—as a statutory matter—require the plaintiff to prove “that the foreign state has made ‘minimum 

contacts’ with the United States sufficient to satisfy the jurisdictional test set forth in International 

Shoe * * *.” 

 

Chapter 4. Jurisdiction over the Subject Matter of the Action—The Court’s 

Competency 

 

Casebook, p. 302 Note 7 (distinguishing a statutory condition from jurisdiction) 

 

Riley v. Bondi, 606 U.S. 259, 145 S.Ct. 2190, 222 L.Ed.2d 497 (2025). 

 

Wilkins v. United States, 598 U.S. 152, 143 S.Ct. 870, 215 L.Ed.2d 116 (2023). 

 

MOAC Mall Holdings LLC v. Transform Holdco LLC, 598 U.S. 288, 143 S.Ct. 927, 215 

L.Ed.2d 262 (2023). 

 

Santos-Zacaria v. Garland, 598 U.S. 411, 143 S.Ct. 1103, 215 L.Ed.2d 375 (2023). 

 

Harrow v. Department of Defense, 601 U.S. 480, 144 S.Ct. 1178, 218 L.Ed.2d 502 (2024). 
 

These five cases address whether particular statutory requirements affect the subject-matter 

jurisdiction of federal courts or whether they are, instead, conditions that pertain to the merits of the 

dispute. (The casebook discusses this issue with references to Supreme Court decisions including 

Arbaugh (Casebook, p. 302, Note 7), Sebelius (Casebook, p. 303, Note 7), and John R. Sand & 

Gravel Co. (Casebook, p. 303, Note 7).) Riley held that 8 U.S.C. § 1252(b)(1)’s 30-day filing 

deadline for seeking judicial review of a “final order of removal” is not a jurisdictional requirement.2 

Wilkins involves the Quiet Title Act’s 12-year time limit; MOAC involves § 363(m) of the 

Bankruptcy Code; and Santos-Zacaria involves 8 U.S.C. § 1252(d)’s requirement that an individual 

seeking judicial review of an order of removal must exhaust administrative remedies. Harrow 

involves the 60-day deadline for appealing decisions by the Merit Systems Protection Board to the 

 
2 Four justices dissented, however, regarding another issue in the case: whether an individual can obtain judicial review 
of a Board of Immigration Appeals decision in a “withholding-only” proceeding. 
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U.S. Court of Appeals for the Federal Circuit. In all five cases, the Court found that the requirements 

were not jurisdictional, and were therefore subject to waiver and forfeiture. 

 

The Subject-Matter Jurisdiction of the Federal Courts—Supplemental Claims and 

Parties 

 

Royal Canin U.S.A., Inc. Wullschleger, 604 U.S. 22, 145 S.Ct. 41, 220 L.Ed.2d 289 

(2025). 

 

The Court unanimously held, in an opinion by Justice Kagan, that when a plaintiff amends 

her complaint to delete the federal claim that provided the basis for the defendant’s removal of the 

action from state court to federal court under 28 U.S.C. § 1441(a), the federal court loses power to 

exercise supplemental jurisdiction under 28 U.S.C. § 1367 over any remaining state-law claims, and 

must instead remand the action to state court. Justice Kagan’s opinion also provides a helpful 

summary of the relationship between the basic grounds for federal subject-matter jurisdiction 

(federal question and diversity jurisdiction), supplemental jurisdiction, and removal. 

 

The Subject-Matter Jurisdiction of the Federal Courts—Removal 

 

Hain Celestial Group, Inc. v. Palmquist, 607 U.S. 421, 146 S.Ct. 724, 224 L.Ed.2d 209 

(2026). 

 

The defendant removed a state court case to federal court on diversity grounds despite the 

presence of a nondiverse defendant, invoking the Fifth Circuit’s doctrine of “improper joinder,” 

which some courts refer to as “fraudulent joinder.” Under Fifth Circuit law, a federal court can 

dismiss a nondiverse defendant and therefore retain diversity jurisdiction if the plaintiff fails to state 

a “facially plausible” claim against that defendant. The district court agreed with the removing 

defendant and dismissed the nondiverse defendant. At trial, the district court granted judgment as a 

matter of law against the plaintiff. On appeal, the Fifth Circuit reversed the district court’s ruling on 

improper joinder, finding that the plaintiff had stated a plausible claim against the nondiverse 

defendant; accordingly, the district court lacked jurisdiction and its judgment had to be vacated.  

The only issue before the Supreme Court was “whether a district court’s erroneous dismissal 
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of a nondiverse party before final judgment can cure a jurisdictional defect that existed when the 

case was removed to federal court.”3 In a unanimous opinion by Justice Sotomayor, the Court agreed 

with the Fifth Circuit that the judgment must be vacated for lack of subject matter jurisdiction. “This 

Court has never held that a district court can create jurisdiction through its own mistakes.” The Court 

also rejected the defendant’s argument that jurisdiction could be salvaged by dismissing the 

nondiverse party under Rule 21. Although this might be permissible when the plaintiff seeks 

dismissal of a dispensable nondiverse party, allowing a defendant to do so would conflict with the 

premise that “the plaintiff is the master of the complaint, and generally has the right to choose 

whether to proceed in federal or state court.” (cleaned up). 

 

Enbridge Energy, LP v. Nessel on behalf of Michigan, 608 U.S. ___, 146 S.Ct. 1074, 224 

L.Ed.2d 587 (2026). 

 

In a unanimous opinion by Justice Sotomayor, the Supreme Court held that 28 U.S.C. 

§ 1446(b)(1)’s 30-day deadline for removing a state court case to federal court cannot be equitably 

tolled. Even though that deadline was not jurisdictional, it was “mandatory” and thus not subject to 

equitable tolling, although the Court declined to resolve whether “other equitable doctrines like 

waiver, forfeiture, and estoppel” could apply. Justice Sotomayor emphasized the fact that § 1446 

contains its own codified exceptions to the 30-day deadline, which “cuts against the availability of 

broader tolling.” In addition, “[a]llowing equitable tolling of § 1446(b)(1)’s deadline would 

undermine Congress’s manifest interest in resolving threshold removal questions early and 

conclusively.” 

 

 
3 Notably, the Supreme Court in Hain did not endorse the doctrine of fraudulent or improper joinder as a means to 
preserve diversity jurisdiction despite the presence of a nondiverse party. And in a concurring opinion, Justice Thomas 
was openly skeptical of the doctrine, arguing that “[f]ederal courts sitting in diversity likely cannot dismiss nondiverse 
parties based on their view of the merits of the claims against those parties.” He urged that “[i]n a future case where the 
issue is briefed and squarely presented, this Court should consider the propriety of the improper-joinder doctrine.” 



8  

Chapter 6. Ascertaining the Applicable Law 

 

State Law in the Federal Courts 

 

Berk v. Choy, 607 U.S. 187, 146 S.Ct. 546, 223 L.Ed.2d 463 (2026) 

 

In an important addition to the Supreme Court’s Erie/Rules Enabling Act line of cases, the 

Supreme Court unanimously held that Delaware’s “affidavit of merit” requirement for medical 

malpractice claims does not apply when a state law claim is adjudicated in federal court. The 

majority opinion by Justice Barrett—joined by all justices except Justice Jackson—concluded that 

Rule 8 of the Federal Rules of Civil Procedure “answers the question in dispute” by requiring only 

“a short and plain statement of the claim showing that the pleader is entitled to relief.” Delaware’s 

requirement “is at odds with Rule 8 because it demands more”—namely, an affidavit of merit. 

Moving to the next step in the analysis, Justice Barrett explained that “[b]ecause Rule 8 and § 6853 

answer the same question, Rule 8 governs so long as it is valid under the Rules Enabling Act,” which 

mandates that the Federal Rules of Civil Procedure “shall not abridge, enlarge or modify any 

substantive right.” 28 U.S.C. § 2072(b). Rule 8 was valid, according to the majority, because “[i]t 

determines what plaintiffs must present to the court about their claims at the outset of litigation.” 

Even if the rule has “some practical effect on the parties’ rights, it regulates only the process for 

enforcing those rights, not the rights themselves, the available remedies, or the rules of decision.”  

Justice Barrett’s approach to the Rules Enabling Act follows almost verbatim Justice Scalia’s 

plurality opinion in Shady Grove (Casebook, p. 502)—emphasizing that the test is “whether the 

Federal Rule really regulates procedure” and that “what matters is what the Rule itself regulates: If it 

governs only the manner and the means by which the litigants’ rights are enforced, it is valid.” 

(cleaned up, emphasis in original). According to the Berk majority, the “substantive nature” or 

“substantive purpose” of the state law being displaced by the Federal Rule “makes no difference.” 

(emphasis in original). That view appears at odds with Justice Stevens’ Shady Grove concurring 

opinion (the necessary fifth vote in Shady Grove), in which he urged an interpretation of the Rules 

Enabling Act that would be more sensitive to state interests. 

Although Justice Jackson agreed with the ultimate conclusion that Delaware’s affidavit of 

merit requirement does not apply in federal court, her solo concurrence argued for an approach to the 

Erie/Rules Enabling Act inquiry that would show more deference to state law. In deciding whether a 
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Federal Rule “answer[s] the same question” as the state law at issue, she wrote that the Federal Rules 

must be interpreted “with sensitivity to important state interests and regulatory policies” (quoting 

Gasperini and the opinions of five Shady Grove justices—the Justice Stevens concurrence and the 

four-justice dissent by Justice Ginsburg).  

Justice Jackson also disagreed with the majority’s conclusion that Delaware’s affidavit 

requirement conflicted with Rule 8’s pleading standard. Rather, she argued that the relevant rules 

were Rule 3 and Rule 12(d). Rule 3’s provision that a civil action “is commenced by filing a 

complaint with the court” left “no room” for a state law requiring an affidavit of merit to commence 

an action. And insofar as Delaware law authorizes dismissal of an action for failing to file an 

affidavit of merit, it conflicts with Rule 12(d)’s provision that a court may not consider “matters 

outside the pleadings” in deciding Rule 12(b)(6) motions to dismiss. 
 

Chapter 8. Modern Pleading  

 

The Complaint 

 

Hikma Pharmaceuticals USA Inc. v. Amarin Pharma, Inc., 608 U.S. ___, 146 S.Ct. 1391, 

225 L.Ed.2d 159 (2026). 

 

In a unanimous opinion by Justice Jackson, the Supreme Court applied Twombly (Casebook, 

p. 617) and Iqbal (Casebook, p. 628) to a complaint by the patent-holder and manufacturer of a 

name-brand drug alleging that a manufacturer of the generic version had “actively induced” medical 

providers to use its generic in ways that were still covered by the patent. Although the nuances of 

federal patent law may be challenging for 1Ls, the decision shows the relationship between the 

pleading standard and the governing substantive law. As a matter of federal patent law, an active-

inducement claim “must involve the taking of affirmative, as opposed to passive, steps to bring 

about the desired result of patent infringement.” Therefore, Justice Jackson explained, “the question 

is not merely whether the statements could be plausibly understood to induce infringement, but 

whether they plausibly constitute affirmative steps to bring about the desired result of infringing 

uses” (cleaned up). Although the plaintiff’s complaint alleged various statements by the defendant in 

its generic medication’s “skinny label,” on its website, and in press releases, it did not show “more 

than a sheer possibility” of actively induced infringement. Justice Jackson also emphasized that 



10  

some alleged examples of active inducement had an “obvious alternative explanation” (quoting 

Twombly).  

 

Smith & Wesson Brands, Inc. v. Estados Unidos Mexicanos, 605 U.S. 280, 145 S.Ct. 

1556, 221 L.Ed.2d 910 (2025). 

 

The Court held that Mexico’s tort complaint against seven U.S. gun manufacturers was 

barred under the Protection of Lawful Commerce in Arms Act (PLCAA), 15 U.S.C. § 

7903(5)(A)(iii), because it failed to plausibly allege that defendants aided and abetted gun dealers’ 

unlawful sales of guns to Mexican traffickers. Among other defects, the complaint did not “pinpoint 

…any specific criminal transactions that defendants allegedly assisted,” and failed to support its 

“more general accusation” that defendants assisted “some number of unidentified rogue gun dealers” 

with “plausible allegations of ‘pervasive, systemic, and culpable assistance.’” Justices Thomas and 

Jackson filed concurring opinions. 

 

E.M.D. Sales, Inc. v. Carrera, 604 U.S. 45, 145 S.Ct. 34, 220 L.Ed.2d 309 (2025). 

 

The Supreme Court unanimously held that the usual “preponderance-of-the-evidence” 

standard governs whether an employer has shown that a plaintiff falls within a category of 

employees who are exempt from the Fair Labor Standard Act’s minimum-wage and overtime 

requirements. In reaching this conclusion, Justice Kavanaugh’s opinion set forth some general 

principles regarding the standard of proof in federal civil litigation. First, the preponderance-of-the-

evidence standard was the default standard of proof when Congress enacted the FLSA, and it has 

remained the default standard, supported by the sound policy of apportioning the risk of error “in 

roughly equal fashion” to the parties. Second, a more demanding standard is appropriate “in three 

main circumstances”: (1) “if a statute establishes” a more demanding standard; (2) when the 

Constitution requires one; and (3) in “uncommon cases,” which “ordinarily” arise “when the 

government seeks to take unusual coercive action—action more dramatic than entering an award of 

money damages or other conventional relief—against an individual.” 
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National Rifle Association of America v. Vullo, 602 U.S. 175, 144 S.Ct. 1316, 218 L.Ed.2d 

642 (2024). 

 

This case is another recent example of the Supreme Court applying the Iqbal (Casebook, p. 

628) pleading standard. The National Rifle Association (NRA) sued a New York state official 

alleging that she violated its First Amendment rights by threatening enforcement actions against 

entities that refused to dissociate from the NRA. In a unanimous opinion by Justice Sotomayor, the 

Court found that the complaint was sufficient to survive a motion to dismiss. 

 

Amendments 

 

BLOM Bank SAL v. Honickman, 605 U.S. 204, 145 S.Ct. 1612, 221 L.Ed.2d 850 (2025). 

 

The issue before the Supreme Court was the proper standard for a motion for relief from 

judgment under Rule 60(b)(6) when the movant’s goal is to obtain leave to file an amended 

complaint under Rule 15(a). Reversing, Justice Thomas’s opinion for the Court emphasized that 

Rule 60(b)(6), while a “catch-all” provision, conditions relief on a showing of “extraordinary” 

circumstances, and the standard is not lessened when the movant seeks to reopen a case to amend a 

complaint under Rule 15’s far more liberal standard for amending a complaint in an ongoing case. 

Justice Jackson filed an opinion concurring in part and concurring in the judgment. 

 

Provisions to Deter Frivolous Pleadings 

 

Mata v. Avianca, Inc., 2023 WL 3696209 (S.D.N.Y. 2023). 

 

Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023). 

 

This case received considerable media attention:4 a federal court filing that counsel 

outsourced to ChatGPT contained non-existent case names, citations, and quotations fabricated by 

the software and never checked by the lawyers. The Supplement contains the district court’s show 

 
4 See, e.g., Benjamin Weiser, Here’s What Happens When Your Lawyer Uses ChatGPT, N.Y. Times (May 27, 2023), 
https://www.nytimes.com/2023/05/27/nyregion/avianca-airline-lawsuit-chatgpt.html. 

https://www.nytimes.com/2023/05/27/nyregion/avianca-airline-lawsuit-chatgpt.html
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cause order and its opinion ordering sanctions. 

 

Chapter 10. Class Actions 

 

Settlement Classes 

 

Harrington v. Purdue Pharma L.P., 603 U.S. 204, 144 S.Ct. 2071, 219 L.Ed.2d 721 

(2024). 

 

This case is another example of parties using bankruptcy proceedings to resolve future mass 

tort liability, as discussed in the Casebook, p. 865, Note 2. It involves high-profile litigation arising 

from the opioid epidemic, during which Purdue Pharma, a leading opioid manufacturer, filed for 

bankruptcy. The Supreme Court decision arises from the bankruptcy court’s order extinguishing 

claims against members of the Sackler family—owners of Purdue Pharma—as individuals in 

exchange for them contributing approximately $6 billion to the Purdue bankruptcy estate that could 

then be used to pay claims. In a 5-4 decision, the Supreme Court held that the Bankruptcy Code did 

not authorize the order discharging claims against the Sacklers. The majority opinion was authored 

by Justice Gorsuch and joined by Justices Thomas, Alito, Barrett, and Jackson. Justice Kavanaugh 

authored the dissenting opinion, joined by Chief Justice Roberts and Justices Sotomayor and Kagan. 

The excerpts include discussions by the majority and dissenting opinions of the practical costs and 

benefits of the bankruptcy judge’s release order in terms of providing funds to compensate injured 

individuals. 

 

Chapter 14. Trial 

 

Taking the Case from the Jury—Motions for Judgment as a Matter of Law  

 

Dupree v. Younger, 598 U.S.729, 143 S.Ct. 1382, 215 L.Ed.2d 636 (2023). 

 

This case follows up on an issue left open by the Supreme Court’s decision in Ortiz 

(Casebook, p. 1125, Note 1), which the casebook discusses in the Notes and Questions following 

Reeves (Casebook, p. 1120). Under Ortiz, an order denying summary judgment on sufficiency-of-
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evidence grounds is not appealable after trial; rather, the party must challenge the sufficiency of the 

evidence presented at trial using Rule 50. Justice Barrett’s unanimous opinion in Dupree held that 

this restriction on appellate review of summary judgment rulings does not apply to purely legal 

issues that are resolved at summary judgment. 

 

Trial by Jury 

 

Federal Communications Commission v. AT&T, Inc., 608 U.S. ___, 146 S.Ct. 1418, 225 

L.Ed.2d 118 (2026). 

 

This decision distinguishes the Supreme Court’s 2024 decision in Securities and Exchange 

Commission v. Jarkesy (Rules Supplement; see below) and holds, in an eight-to-one decision by 

Chief Justice Roberts, that the role of the Federal Communications Commission (FCC) in enforcing 

the Communications Act did not violate the Seventh Amendment. Chief Justice Roberts held that the 

Seventh Amendment jury-trial right applies insofar as “legal rights and obligations are conclusively 

‘ascertained and determined’”; therefore, it permits “nonjury adjudications making initial findings of 

fact that are subject to de novo review in a subsequent jury trial.” The Court found that FCC 

forfeiture orders “do not definitively resolve the parties’ legal obligations”; that the FCC’s “factual 

findings are not conclusive”; and that the forfeiture orders do not “create an obligation to pay”—

rather, “before the carriers could have been made to pay, the Government was required to prove its 

case to a jury.” In Jarkesy, by contrast, the penalties imposed “were immediately enforceable” and 

“the ultimate determination of the facts giving rise to the obligation to pay rested not with a jury, but 

with the SEC alone.”  

In a dissenting opinion, Justice Thomas did not disagree with the majority’s interpretation of 

either the enforcement structure or the Seventh Amendment. But he argued against the majority’s 

decision “not [to] grant the carriers any relief” because the FCC’s prior position was that it could 

enforce its forfeiture orders without a de novo proceeding before a jury, and the carriers had paid the 

assessed penalties “under protest.” Therefore, Justice Thomas wrote, they should have a chance to 

insist on a jury trial as provided for under the enforcement scheme.  
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Perttu v. Richard, 605 U.S. 460, 145 S.Ct. 1793, 222 L.Ed.2d 108 (2025).  

 

In a 5–4 decision, the Supreme Court held that a party is entitled to a jury trial on the issue of 

exhaustion of administrative remedies under the Prison Litigation Reform Act (PLRA) when 

exhaustion is intertwined with the merits of a claim that would require a jury trial under the Seventh 

Amendment. The Court did not address whether “Congress could have required otherwise in the 

PLRA without violating a party’s Seventh Amendment right to a jury trial.” The Court rejected the 

argument that a jury trial was not required because the judge’s factual finding related to exhaustion 

would not have estoppel effect; to the contrary, the Court declined to limit Beacon Theatres 

(Casebook, p. 1054) to cases involving estoppel. In this case, the Court found that the issues were 

intertwined. Justice Barrett filed a dissenting opinion, joined by Justices Thomas, Alito, and 

Kavanaugh, arguing that the jury right “does not depend on the degree of actual overlap between a 

threshold issue and the merits of the plaintiff’s claim.” 

 

Securities and Exchange Commission v. Jarkesy, 603 U.S. 109, 144 S.Ct. 2117, 219 

L.Ed.2d 650 (2024). 
 

In a 6–3 decision, the Supreme Court held that the Seventh Amendment guarantees a right to 

a jury trial when the Securities and Exchange Commission (SEC) seeks civil monetary penalties for 

securities fraud. The decision effectively overrides a federal statute authorizing the SEC to initiate 

enforcement actions seeking such penalties before an Administrative Law Judge without a jury. The 

majority opinion by Chief Justice Roberts reasoned that the civil penalties sought were common law 

remedies for purposes of the Seventh Amendment because they were designed to punish and deter. 

The majority opinion also noted “the close relationship between federal securities fraud and common 

law fraud.” 

The majority then rejected the argument that the “public rights” exception discussed in Atlas 

Roofing (Casebook, p. 1070) and Granfinanciera (Casebook, p. 1072) took such SEC enforcement 

actions outside the realm of the Seventh Amendment. The dissenting opinion—authored by Justice 

Sotomayor and joined by Justices Kagan and Jackson—argued that agency adjudication of claims by 

the federal government for civil penalties had a long historical pedigree and was constitutional under 

the public-rights doctrine. 
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The Power to Set Aside a Judgment 

 

Coney Island Auto Parts Unlimited, Inc. v. Burton, 607 U.S. 155, 146 S.Ct. 579, 223 

L.Ed.2d 438 (2026). 

 

The Supreme Court held that a motion seeking relief from judgment under Rule 60(b)(4) on 

the basis that the judgment is void must be made within a “reasonable time” as required by the text 

of Rule 60(c)(1). Among other things, Justice Alito’s opinion for the Court rejected the view that no 

time limit should apply to a Rule 60(b)(4) motion because a void judgment is “a legal nullity.” 

Rather, he wrote that a party “would need to show that some principle of law, such as the Due 

Process Clause, gives a party the right to allege voidness at any time.” According to Justice Alito, 

however, “[g]iving a party a ‘reasonable’ time to seek relief from an allegedly void judgment may 

well be all that due process demands.” In a separate concurring opinion, Justice Sotomayor argued 

that there was no need to address the due process issue, because that argument had not been asserted 

or addressed in the courts below. 

 

BLOM Bank SAL v. Honickman, 605 U.S. 204, 145 S.Ct. 1612, 221 L.Ed.2d 850 (2025). 

 

This case, discussed above in the context of Chapter 8 and amendment to pleadings, 

concerned the standard for a motion for relief from judgment under Rule 60(b)(6) when the 

movant’s goal is to obtain leave to file an amended complaint under Rule 15(a). Reversing, Justice 

Thomas’s opinion for the Court emphasized that Rule 60(b)(6), while a “catch-all” provision, 

conditions relief on a showing of “extraordinary” circumstances, and the standard is not lessened 

when the movant seeks to reopen a case to amend a complaint under Rule 15’s far more liberal 

standard for amending a complaint in an ongoing case. Justice Jackson filed an opinion concurring in 

part and concurring in the judgment. 

 

Waetzig v. Halliburton Energy Servs., Inc., 604 U.S. 305 , 145 S.Ct. 690, 221 L.Ed.2d 143 

(2025). 

 

The issue before the Supreme Court was whether a voluntary dismissal without prejudice 

under Rule 41(a) qualifies as a “final judgment, order, or proceeding” that can be reopened under 
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Rule 60(b). In a unanimous opinion authored by Justice Alito, the Court found that such a dismissal 

is “final” because it “is the conclusive and last filing on the docket, and it completes the particular 

lawsuit at issue.” The Court also held that “a voluntary dismissal without prejudice counts as a 

‘proceeding’ under Rule 60(b),” reasoning that “the term ‘proceeding’ encompasses all steps taken 

in the action.” Accordingly, Justice Alito concluded that a “Rule 41(a) voluntary dismissal without 

prejudice counts as a ‘final proceeding’ under Rule 60(b). When the requirements of Rule 60(b) are 

satisfied, a district court may relieve a party from such a dismissal and reopen the case.” The Court 

remanded for further proceedings, expressing no view on whether relief was warranted in petitioner’s 

case. 

 

Kemp v. United States, 596 U.S. 528, 142 S.Ct. 1856, 213 L.Ed.2d 90 (2022). 

 

The majority opinion by Justice Thomas held that the term “mistake” in Rule 60(b)(1) 

includes a judge’s error of law. Accordingly, a motion for relief from judgment based on such an 

error is subject to Rule 60(c)(1)’s 1-year limitations period. Excerpts from Justice Sotomayor’s 

concurring opinion and Justice Gorsuch’s dissenting opinion are also included in the Supplement. 

 

Chapter 15. Securing and Enforcing Judgments 

 

Trump v. CASA, Inc., 606 U.S. 831, 145 S.Ct. 2540, 222 L.Ed.2d 930 (2025).  

 

This case involves three separate federal lawsuits brought by individuals, organizations, and 

States alleging that an Executive Order declaring that the “policy of the United States” is to deny 

citizenship to certain persons born in the United States violates the Fourteenth Amendment’s 

Citizenship Clause and § 201 of the Nationality Act of 1940. Each district court preliminarily 

enjoined various executive officials from applying the policy “to anyone in the country.” In a 6-3 

decision, the Supreme Court held that the Judiciary Act of 1789 does not give federal courts 

authority to issue so-called “universal injunctions” (sometimes referred to as “nationwide 

injunctions”). Justice Barrett’s majority opinion held: “A universal injunction can be justified only as 

an exercise of equitable authority, yet Congress has granted federal courts no such power.” Rather, 

an injunction may not be “broader than necessary to provide complete relief to each plaintiff with 

standing to sue.” The Court did not rule out the possibility of obtaining universal injunctive relief via 
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a class action under Federal Rule of Civil Procedure 23. And the Court did not address whether the 

Administrative Procedure Act’s provision authorizing federal courts to “hold unlawful and set aside 

agency action,” 5 U.S.C. § 706(2), empowers the federal judiciary to render such actions legally 

ineffective on a universal basis if they violate federal law. The Court left open, however, whether 

universal injunctions—even when statutorily authorized—would exceed the federal judiciary’s 

authority under Article III. Justice Sotomayor’s dissenting opinion, which was joined by Justices 

Kagan and Jackson, argued that “universal injunctions are consistent with long-established principles 

of equity” and were therefore permissible in appropriate cases. Separate concurring opinions were 

authored by Justice Thomas (joined by Justice Gorsuch), Justice Alito (joined by Justice Thomas), 

and Justice Kavanaugh. Justice Jackson authored a separate dissenting opinion. 

 

Chapter 16. Appellate Review 

 

Departures from the Final Judgment Rule in the Federal Courts: Decisions Involving 

“Collateral Orders” 

 

Geo Group, Inc. v. Menocal, 607 U.S. 438, 146 S.Ct. 774, 224 L.Ed.2d 223 (2026). 

 

The Supreme Court unanimously held that the collateral order doctrine did not allow an 

immediate appeal of a district court decision denying a motion to dismiss a claim based on Yearsley 

v. W.A. Ross Construction Co., 309 U.S. 18, 60 S.Ct. 413, 84 L.Ed. 554 (1940), under which a 

federal contractor cannot be held liable for conduct that the federal government has lawfully 

“authorized and directed” the contractor to perform. Justice Kagan’s opinion for the Court provided 

a helpful summary of the collateral order doctrine, particularly the importance of the distinction 

between a “defense to liability” and an “immunity from suit.” Because Yearsley provided a mere 

“defense,” it could be “effectively vindicated after a trial has occurred, through the reversal of an 

adverse final judgment.” An immunity from suit, by contrast, is a “right to avoid trial” that is 

“irretrievably lost once trial occurs, even supposing the defendant were to prevail on the merits.” 

 

Shoop v. Twyford, 596 U.S. 811, 142 S.Ct. 2037, 213 L.Ed.2d 318 (2022). 

 

In a 5-4 decision, the Supreme Court held that the collateral order doctrine allows immediate 



18  

appellate review of a district court’s order, issued under the All Writs Act, that a prisoner be 

transported to a hospital for medical testing that could support his claim for federal habeas relief. 



19  

Part II. Additional Recent Decisions of Interest 

 

Chapter 2. Jurisdiction over the Parties or Their Property 

 

Specific Jurisdiction in State Court  

 

Doe 1 v. World Wrestling Entertainment, LLC, 811 F. Supp. 3d 706 (D. Md. 2025). 

 

The action involves claims under the Maryland Child Victims Act (which retroactively 

eliminated time restrictions for child sex abuse), against World Wrestling Entertainment (WWE), its 

parent company, and owners, Vince and Linda McMahon, alleging sexual abuse by ringside 

announcers of eight former “ring boys.” The decision addresses Rule 12(b)(2) motions by WWE and 

the McMahons under the Maryland long-arm statute and the Fourteenth Amendment. The decision 

extensively considers the state long-arm statute, with due process taking a back seat in the analysis.5 

The district court rejected WWE’s argument that the claims did not arise out of their in-state 

business dealings within the meaning of the statute. To the contrary, as the court explained, 

 

WWE’s most obvious business dealings in Maryland related to the “hundreds” of 

wrestling shows it hosted here during the relevant timeframe. Among the transactions 

related to these shows were WWE’s transactions with the employees who were 

physically present in Maryland to create and staff them ***. [I]t is precisely this 

employment relationship—a relationship that obtained here in Maryland—that 

generated the tort duty Plaintiffs seek to enforce. ***  

 
5 “Maryland’s long-arm statute authorizes specific jurisdiction only in causes of action arising from the conduct of a 
party who, directly or through an agent: 
  

(1) Transacts any business or performs any character of work or service in the State; 
(2) Contracts to supply goods, food, services, or manufactured products in the State; 
(3) Causes tortious injury in the State by an act or omission in the State; 
(4) Causes tortious injury in the State or outside of the State by an act or omission outside the State if he 
regularly does or solicits business, engages in any other persistent course of conduct in the State or derives 
substantial revenue from goods, food, services, or manufactured products used or consumed in the State; 
[or] 
(5) Has an interest in, uses, or possesses real property in the State. 

 
Md. Code Ann., Cts. & Jud. Proc. § 6-103(b).” 
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Further, due process was satisfied given the pervasive nature of contacts showing purposeful 

availment, and the exercise of jurisdiction was reasonable, with the court emphasizing the state’s 

interest in adjudicating allegations of child abuse. 

As to the individual defendants, the district court made clear that jurisdiction over a corporate 

employee cannot be based on employment alone, but found jurisdiction was supported because the  

McMahons had a substantial interest in the corporation and that each engaged in contacts with the 

forum state, including taping promotional videos in-state, attending in-state WWE shows, hosting a 

weekly TV program in-state WWE shows, personally booking and securing contacts for in-state 

shows, and in-state presence where one of the individual defendants  witnessed an announcer with 

one of the ring boys in the locker room. The court emphasized that even a single contact could be 

sufficient under the statute, and that transacting business did not require physical presence in 

Maryland, “but only that the defendant’s actions culminate in purposeful activity within Maryland.” 

As for whether the claims arose out of the in-state contacts, the court emphasized that under state 

law all that was required was that the claims “bear some relationship to the acts in the forum state,” 

and due process was met because of the nature of the contacts and the balance of convenience 

factors. The court also declined to extend Maryland’s “fiduciary shield doctrine,” which applies to 

an individual “who acts in the forum state solely as the representative of the corporation,” to 

defendants. 

 

Lelchook v. Societe Generale de Banque au Liban S.A.L., 147 F.4th 226 (2d Cir. 2025). 

 

The case involves claims by survivors and the estates of U.S. citizens killed in terrorist acts 

that took place in Israel in 2006 against Société Générale de Banque au Liban S.A.L. (“SGBL”), a 

Beirut-based private joint stock company organized under Lebanese law, that purchased Lebanese 

Canadian Bank (LCB). In an earlier case, the Court of Appeals held that LCB was subject to the 

exercise of specific jurisdiction in New York for claims under the Anti-Terrorism Act of 1990 and 

that plaintiffs had plausibly alleged an aiding-and-abetting claim against LCB under the ATA as 

amended by the federal Justice Against Sponsors of Terrorism Act, 18 U.S.C. § 2331 et seq. Appx. 

at 20. The second suit turned on whether SGBL would be treated as a successor for purposes of 

personal jurisdiction and liability. The district court dismissed for lack of jurisdiction, holding that 

under New York law, “inherited” jurisdiction applies only when there is a statutory or de facto 
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merger of the two entities; an acquisition that was not a merger did not meet this standard.  

On appeal, the Second Circuit certified the threshold question about successor jurisdiction to 

the New York Court of Appeals,6 which held that “a company that acquires all of another entity’s 

assets and liabilities inherits that entity’s jurisdictional status in cases arising from the acquired 

liabilities.” Finding that the New York long-arm statute supported the exercise of jurisdiction, the 

Second Circuit then considered and concluded that the exercise of such power comports with due 

process. The decision extensively discussed the imputation of jurisdictional contacts to a success 

company; treated defendant’s use of a correspondent bank in New York as evidence of its own 

purposeful availment; rejected defendant’s effort to treat LCB’s contacts as third-party contacts 

under Walden (Casebook, p.159); carefully explained why amenability to suit was reasonably 

foreseeable at the time of the acquisition; and assessed the reasonableness of jurisdiction under the 

five-factor test.  

 

Cox v. Gritman Medical Center, 170 F.4th 724 (9th Cir. 2026). 

 

The case provides an excellent teaching vehicle involving cross-border activity (here, Eastern 

Washington and Northern Idaho) giving rise to wrongful death and survivor claims under 

Washington law against a medical center and doctors claiming defendants over-prescribed drugs 

leading to a fatal overdose. The action was filed in the Eastern District of Washington where 

plaintiffs lived. Defendants were Idaho residents, and treatment occurred in Idaho. Defendants 

moved to dismiss under Rule 12(b)(2) and (b)(3) and alternatively to transfer to the District of Idaho. 

The district court granted the jurisdiction motion and did not reach venue. On appeal, the Ninth 

Circuit reversed the jurisdictional dismissal and exercised discretion to address the venue issue 

(discussed later in this Memo). The Washington long arm statute, which applied under Federal Rule 

4(k)(1)(A), authorized jurisdiction over a nonresident taking acts constituting “transacting any 

business within” the state. As the court explained,  

 

Given that Defendants are located on the Idaho/Washington border, that they 

 
6 The two questions certified were:  
 

1. Under New York law, does an entity that acquires all of another entity's liabilities and assets, but does 
not merge with that entity, inherit the acquired entity's status for purposes of specific personal jurisdiction? 
2. In what circumstances will the acquiring entity be subject to specific personal jurisdiction in New York? 
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specifically cultivated treatment relationships with Washington residents, and that 

they routinely transmitted Susan’s prescriptions to Washington pharmacies at her 

request, the district court’s exercise of personal jurisdiction over Defendants satisfies 

Washington's long-arm statute and the Due Process Clause of the Fourteenth 

Amendment. 

 

Citing Hanson (Casebook, p. 103), the Court of Appeals found that defendants purposefully availed 

themselves of Washington law, and their actions were not random or fortuitous, as under Walden 

(Casebook, p.159); rather, as in Burger King (Casebook, p. 127). defendants received benefits from 

the forum. Moreover, citing Ford (Casebook, p. 175), the court found that the alleged negligence 

claims related to defendants’ contacts with the forum. Finally, defendants did not overcome the 

heavy burden of showing the unreasonableness of jurisdiction; their activity went far beyond 

prescribing medicine to a patient over the state border. 

 

Putnam v. ERP Props., 174 F.4th 214 (1st Cir. 2026). 

 

The decision involves a frequently recurring pattern: efforts to sue a nonresident hotel in the 

state where the guest booked the reservation, but without jurisdictional discovery plaintiffs cannot 

untangle the corporate structure to determine who actually owns the hotel, maintains the hotel, and 

manages advertising and reservations. Parents sued a Canadian hotel in Massachusetts district court 

for the wrongful death of their five-year-old son who died from injuries caused by an unsecured 

Murphy bed in their hotel room. Relying on public information, plaintiffs sued two entities, Premier 

Parks, LLC and ERP Properties, alleging that they owned, maintained, or controlled the hotel and 

that the cause of action arose from the companies “regularly, continuously, and systematically” 

marketing to and contracting with Massachusetts residents. Defendants moved to dismiss, submitting 

sworn affidavits that they did not directly own the hotel (ERP indirectly owned various subsidiary 

entities, and Premier claimed that another entity owned, operated, and managed the hotel); the 

district court denied jurisdictional discovery and dismissed the complaint with prejudice. The 

appellate decision carefully explains when it is an abuse of discretion for a district court to deny 

jurisdictional discovery, emphasizing the requirement of plaintiff’s diligence. The court reached 

different results for the two defendants: reversing and remanding for limited discovery as to one 

defendant, where plaintiff through public information rebutted statements proffered in favor of 
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dismissal; and affirming dismissal as to the second defendant but modifying that dismissal to be 

without prejudice since it was a dismissal on jurisdictional grounds.  

 

ECB USA, Inc. v. Savencia Cheese USA, LLC, 148 F.4th 1332 (11th Cir. 2025). 

 

The decision provides a straight forward fact pattern to discuss purposeful availment when 

parties are alleged to have breached a contract that designates the forum’s law as the governing law 

(as in Burger King, Florida law governed the dispute). It also highlights the relationship between 

pleading rules and personal jurisdiction. The foreign buyers of a Delaware-incorporated, New 

Jersey-based cheese distribution company sued the foreign sellers, all French nationals who do not 

live in the United States, and cheese manufacturer for various torts in the Southern District of 

Florida. Neither the sellers nor the buyers lived in Florida while the deal was negotiated, which 

largely took place in France. The buyers hired a Florida lawyer to represent them. The terms of the 

deal stated that the parties agreed to close at counsel’s office in Florida or remotely by electronic 

exchange of documents, and included a clause selecting Florida as the governing law, and a clause 

designating state or federal court in Delaware as the selected forum. The deal closed remotely, in a 

virtual data room that the buyer’s closing counsel accessed from Florida, and the buyer’s Florida-

based attorney made escrow and payment arrangements from Florida. After the deal closed, the 

buyer relocated the company to Florida. Plaintiff argued that defendants committed fraud and related 

torts when they made misrepresentations by placing data in the virtual data room and then conspired 

with the company’s employees in Florida to induce various torts. The district court dismissed the 

claims against the sellers for lack of personal jurisdiction and against the manufacturer for failure to 

state a claim, and the Eleventh Circuit affirmed.  

The Court of Appeals was on the fence whether the long-arm statute authorized the exercise 

of power.   

 

On one hand, the sellers placed the allegedly fraudulent representations in the virtual 

data room so they could be viewed by the buyers and their representatives. The 

buyers’ attorney was in Florida and, presumably, viewed the documents there. * * * 

On the other hand, the alleged fraud was not committed against the attorney in 

Florida, but against the individual buyers who lived elsewhere or shell corporations 

created solely for the deal. * * * “Rather than attempting an Erie ‘guess’ as to how 
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the Florida Supreme Court would rule on this issue,” * * * we will assume without 

deciding that Florida’s long-arm statute authorizes jurisdiction and go from there. 

 

But it saw the constitutional question as “straightforward” and easily concluded that the exercise of 

jurisdiction would violate due process. Even assuming the claims arose from the seller’s contacts 

with Florida, when they allegedly made misstatements to close the deal, defendants did not 

purposefully avail themselves of the benefit of Florida law either under the “intentional targeting” 

test for intentional torts that have an effect in the forum, or minimum contacts. The buyer’s decision 

to hire Florida counsel entailed plaintiff’s unilateral activity; as in Walden (Casebook, p. 159), 

counsel’s location “was a happenstance from the sellers’ perspective,” and too attenuated to support 

jurisdiction; the relationship and connection to Florida “only existed so long as the buyers said that it 

did.” The fact that the buyer’s counsel created a Florida-registered shell corporation to close the deal 

did not change the analysis; nor was there any basis for saying the deal actually closed in Florida; or 

(relying on World-Wide Volkswagen, Casebook, p. 114) for attributing to Florida any interest in 

adjudicating the dispute since no party was resident of the state; or for thinking it fair to base 

jurisdiction solely on the basis of plaintiff’s Florida location.  

The Court of Appeals separately considered whether jurisdiction could be exercised in 

Florida over a conspiracy claim that arose from post-closing conduct. Under Florida law, when a 

civil conspiracy is the tortious act, some of the acts must allegedly have been taken in Florida, and 

“the threshold question * * * is whether the allegations of the complaint state a cause of action” for 

civil conspiracy. The court found these allegations to be conclusory and general; Florida law 

required pleading a conspiracy “with specificity,” and the complaint never even alleged that the 

post-closure conduct took place in Florida.  

 

Diva Laws. Soc. Club, Inc. v. Baker, 2025 WL 3470031 (9th Cir. 2025). 

 

Diva Lawyers Social Club, a California social club for female attorneys, was formed in 2015 

and four years later registered the mark “Diva Lawyers.” They opposed registration of the mark 

“Diva Attorney Lonita Baker” by a Kentucky attorney, and then sued her in California federal court 

for trademark infringement. believing it to be confusingly similar. In 2024, they filed a civil action 

for trademark infringement. The district court dismissed for lack of personal jurisdiction, and the 

Ninth Circuit affirmed, finding no purposeful availment. To be sure, defendant had conducted 
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business in California on at least three occasions, but otherwise there was no showing that she 

purposefully directed her activities towards the forum. To the contrary, defendant’s passive website, 

social media accounts, and any contacts with California were “random, fortuitous, or attenuated.” 

The circuit court also held it was not an abuse of discretion to deny jurisdiction discovery on 

whether defendant held herself out as a “Diva Attorney” during her California trips, finding no 

“viable theory” on how the “trips would establish that she purposefully directed her activity toward 

the forum.”   

 

State v. Yelp Inc., 725 S.W.3d 170 (Tex. App. 2025), petition for review filed, Feb. 3, 

2026. 

 

 The decision brings together an Internet company and reproductive rights, with the Texas 

Court of Appeals holding that Yelp is subject to specific jurisdiction in Texas for alleged violations 

of the Trade Practices Act. Students will perhaps be familiar with the backdrop to the case: in the 

wake of the Supreme Court’s elimination of the abortion right recognized in Roe v. Wade, the CEO 

of Yelp urged business leaders to use their platform and protect reproductive rights. Three months 

after, Yelp posted a consumer notice on the Yelp business pages of crisis pregnancy centers stating 

they “provide limited medical services and may not have licensed medical professionals onsite.” 

Texas Attorney General Ken Paxton demanded that Yelp remove the notice and sued the company 

for misleading consumers about the availability of medical services at the centers. Yelp, 

incorporated in Delaware and headquartered in California, moved to dismiss the Texas trial court 

case with prejudice. On appeal, the Texas Court of Appeals declined to consider the state’s argument 

that by registering to do business in the state, Yelp had consented to jurisdiction under Mallory 

(Rules Supplement), but affirmed that Yelp’s alleged contacts in the state were not sufficiently 

continuous and systematic to confer general jurisdiction. However, the appeals court held that Yelp’s 

contacts supported the exercise of specific jurisdiction. Its activities constituted doing business under 

the state long arm statute, and the contacts showed that it actively solicited business in the forum, 

purposely availing itself of the privilege of conducting activities in Texas, emphasizing that Yelp 

generates revenue from the sale of location-specific advertising and reservations/purchases made 

through Yelp. As to reasonableness, the court underscored the state’s strong interest in litigating the 

case in Texas, crediting letters written by Attorneys General across the United States protesting 

Yelp’s crisis-center disclaimers. 
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State v. Meta Platforms, Inc., 346 A.3d 489 (Vt. 2025), certiorari denied (U.S. 2026).  

 

The decision involves a high-profile dispute by the state of Vermont against Meta, alleging 

that the company engaged in unfair and deceptive business practices by designing Instagram to be 

addictive to teenagers. The Superior Court denied Meta’s motion to dismiss; on appeal, Meta argued 

that notwithstanding contracts with Vermont users and sales of advertisements to Vermont 

businesses, the State’s claims did not arise out of or relate to any of the alleged connections Meta has 

with the state. Relying on Ford (Rules Supplement) and Keeton (Casebook, p. 124), the Vermont 

Supreme Court affirmed, and held that Meta continuously and deliberately exploited the Vermont 

market and the exercise of specific jurisdiction did not violate due process. It declined to read 

Keeton as requiring defendant’s physical, as distinct from virtual, presence in the state. Even if 

accessibility of the online platform in a forum state is likely insufficient to support jurisdiction, in 

this case Meta took other actions, such as studying a state’s teen users to increase engagement and 

engaging with a state’s businesses to sell ads targeting people in that state, constituted purposeful 

direction of activity at the state and could not be characterized as unilateral activity by plaintiffs.   

 

General Jurisdiction  

 

Nikola v. Foley, 2025 WL 3066305 (9th Cir. 2025), amended and superseded on denial 

of reh’g en banc, 2026 WL 777686 (9th Cir. 2026). 
 

Members of the U.S. Olympics snowboarding team filed RICO and state law claims in 

California district court against the head coach, the United States Ski and Snowboard Association, 

and the United States Olympic and Paralympic Committee, alleging sexual abuse. No defendant was 

domiciled, incorporated, or headquartered in California. The district court, looking to Ninth Circuit 

precedent, considered whether defendant’s continuous and systematic contacts were sufficiently 

substantial to support general jurisdiction, and held that coaching, organizing training events, and 

hosting competitions in California fell short of this standard.  
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CDC Real Est. Corp. v. La Biela, L.L.C., No. 24-50626, 2025 WL 2219009 (5th Cir. 

Aug. 5, 2025). 
 

The dispute involved a contested real estate transaction; the manager of the purchaser 

company sought a declaratory judgment that it had authority to do the deal. Plaintiff managed 

defendant from Texas for more than 20 years. Defendant was incorporated in Colorado and had its 

principal place of business there. The Fifth Circuit held that this management arrangement did not 

subject defendant to general jurisdiction; relying on Walden (Casebook, p. 159), the court explained 

that plaintiff cannot be “the only link between the defendant and the forum.” Nor did Perkins 

(Casebook, p. 165) support a finding of exceptional circumstances; in Perkins, defendant chose to 

relocate to the forum state, but in this case, plaintiff chose to manage defendant from Texas.  

 

(For a discussion of general jurisdiction and the theory of alter ego liability, see Caston v. 

Hoffmann-La Roche, Inc., 2025 WL 3205856 (9th Cir. Nov. 17, 2025), involving products liability 

claims by former service members who suffered injury from ingesting a drug.) 

 

Kiya v. Jackson, 23 N.W.3d 857 (Minn. Ct. App. 2025), review denied (Aug. 12, 2025).  
 

The suit involves enforcement of a Japanese child-support judgment against Randy Jackson 

Jr., who had moved to Japan to play professional baseball and fathered a child with plaintiff while in 

Japan. Plaintiff-mother obtained a support judgment against Jackson in a Japanese family court. In 

the period after that judgment, Jackson played for the San Francisco Giants, the Atlanta Braves, and 

the Toronto Blue Jays, and then signed a one-year contract to play for the Minnesota Twins, renting 

a six-month lease in that state. Plaintiff then registered the judgment in Minnesota under the 

Minnesota Uniform Interstate Family Support Act. Jackson moved to vacate the registration and to 

dismiss the motion to enforce for lack of personal jurisdiction. While the support proceeding was 

pending, the Twins released Jackson after playing 23 games, 13 in Minnesota. The state appeals 

court denied Jackson’s motion to vacate the registration, and on appeal, the state appeals court held 

that Jackson was subject to personal jurisdiction (without specifying general or specific) for the 

following reasons:  

 

The district court found specifically that Jackson had “transacted regular and on-
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going business” in Minnesota; resided in an apartment in Minnesota; had an 

employment relationship with a Minnesota corporation; had “regular, ongoing contact 

with Minnesota via remote communication”; attended meetings in Minnesota; and 

“spent time in Minnesota for business purposes, practices, and home games.” We are 

satisfied that the record adequately supports these findings. The consequent findings 

are reasonably supported by the evidence as a whole and therefore are not clearly 

erroneous. 

 

Wichterich v. Biote Corp., 2025 WL 3562557 (E.D. La. 2025). 

 

The suit raised various tort claims against a pharmaceutical manufacturer and the founder of 

one of the defendant companies. The decision is one of a number of lower court cases that, 

notwithstanding Daimler, recites that an individual non-resident natural person defendant with 

“sufficiently continuous and systematic” contacts in a forum could be subject to general jurisdiction 

in that forum, but that plaintiffs failed to meet their burden.  
 

(For other cases considering whether an individual natural person can be “at home” in a state other 

than its state of domicile (ABKO (Casebook, p 172)), see, e.g., Adventure Media & Events, LLC v. 

DeLoach, 2026 WL 1490945  (S.D.N.Y. May 28, 2026) (the Second Circuit has left open the 

possibility that “[i]n an ‘exceptional case,’ an individual’s contacts with a forum might be so 

extensive as to support general jurisdiction notwithstanding domicile elsewhere,” but it “has yet to 

find such a case.”); Scotts Co. LLC v. Acronym Media, Inc., 2025 WL 3763896 (S.D. Ohio 2025) 

(“The Court is unaware of (nor has [plaintiff] identified) any authority expanding [the 

Perkins/Daimler “exceptional case”] rule to individuals, and it will not do so here.”); Fresh Source 

LLC v. Fusion Consulting Servs., 2026 WL 752459 (N.D. Ill. 2026) (residents of India who 

engaged in “sporadic” contacts in the forum such as emails and phone calls regarding shipments into 

the forum held not amenable to general jurisdiction; “their alleged contacts with Illinois are far from 

being so continuous and systematic to render than ‘at home’ here.”); Koenig v. Celitech, Inc., 2026 

WL 1088617 (E.D.N.Y. 2026) (finding no general jurisdiction in New York over defendant who was 

a resident of Connecticut and was not served in New York, even though  defendant waived service 

of process where the claim arose under Portuguese law). 
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Consent by Contract  

 

Manzo v. Wohlstadter, 171 F.4th 112 (1st Cir. 2026). 

 

Investors sued the owners of a pharmaceutical company in federal court in Massachusetts 

alleging defendants fraudulently induced their investment in the company in exchange for 

promissory notes, without disclosing that the company was in financial distress; after the company 

went bankrupt, the notes were worthless. Investors sued in the District of Massachusetts and the 

district court dismissed based on a clause in each note selecting courts in Delaware as the 

“exclusive” forum for any proceeding “arising out of this Note.” 

The First Circuit affirmed, finding that the dispute arose under the notes because its 

resolution required “interpreting the notes”; the remedy sought was tied to nonperformance of the 

notes; and personal jurisdiction was founded on defendants’ conduct in connection with the notes. 

Moreover, even if all the claims did not arise under the notes, the Court of Appeals noted that 

“circuit case law suggests they would likely remain subject to the forum-selection clause because 

they involve the same operative facts as claims encompassed by that clause.” The court rejected the 

argument that the clause did not apply because defendants signed the notes on behalf of the 

company, but the suit was against defendants in their personal capacity; the fact that “the parties 

seeking to enforce the forum selection clause against signatories are themselves nonsignatories” was 

not dispositive. Finally, the court declined to find public policy grounds for refusing to enforce the 

forum-selection clause; the investors provided no case law for their general assertion of a “strong 

policy of protecting investors and purchases of securities.” 

 

Boyd v. Deadwood Tobacco Co., 178 F.4th 1132 (8th Cir. 2026).  

 

Sellers of a company sued the purchasers and the company court under the Lanham Act, 

alleging infringement of trademark interests that had been reserved under the purchase agreement. 

The purchase agreement contained a forum selection clause that named a South Dakota state court as 

the forum. After two initial lawsuits, plaintiffs filed in South Dakota district court, where the case 

was dismissed on forum non conveniens grounds. On appeal, the Eighth Circuit agreed that 

resolution of the Lanham Act claims required examination of the purchase agreement and arose out 

of that agreement. South Dakota law governed the validity and interpretation of the clause; federal 
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common law governed enforceability of the clause, but the court made clear that “state interests may 

provide an exceptional case not to apply the clause, and district courts must consider them.” The 

decision contains an extended discussion of when a dispute arises out of a contract. Further, the court 

read the clause as unambiguously designating South Dakota state court, and found that adjudicating 

a Lanham Act case in state court raised no exceptional situation to warrant nonenforcement. 

Circuit Judge Grasz, dissenting, argued the dispute did not arise out of the agreement and 

was not bound by the forum clause. Under his approach, the court, applying de novo review, 

determines the substance of the dispute and takes account of the elements of the claim. Moreover, 

because the parties did not dispute plaintiffs’ ownership of the trademarks, there was no reason to 

examine the sale under the agreement.  

 

Doe v. Celebrity Cruises, Inc., 771 F. Supp. 3d 1334 (S.D. Fla. 2025).  

 

Doe was a passenger on a cruise ship. Smith, a drunken passenger, physically and sexually 

assaulted her. Later, a crewmember absconded with her luggage containing $7000 worth of jewelry. 

Both passengers’ cruise ticket contained a forum clause selecting the U.S. District Court for the 

Southern District of Florida as the forum. Plaintiff sued Smith and the cruise line in Florida federal 

court. Notwithstanding the clause, the district court dismissed the action against Smith for lack of 

personal jurisdiction; Smith had no connection with Florida other than having purchased a cruise 

ticket there; Doe was foreclosed from enforcing the forum clause in Smith’s ticket because she was 

not a party to his agreement with the cruise line; and under Florida law, a forum clause does not 

authorize jurisdiction “unless there is an independent basis for personal jurisdiction.”  

 

Kruglyak v. LinkedIn Corp., 2025 WL 4114894 (E.D. Tenn. 2025).  

 

Plaintiff, pro se, sued LinkedIn in Tennessee alleging breach of contract, violation of civil 

rights, defamation, and other injuries resulting from the company’s restricting his account. The 

district court granted LinkedIn’s motion to dismiss on the basis of a forum clause in its User 

Agreement selecting any court in Santa Clara, California as the forum for disputes arising out of the 

agreement. LinkedIn attached the agreement to its motion, and the court found it could refer to the 

exhibits on a Rule 12(b)(6) motion because the complaint referred to the agreement and his claim 

depended on it, and also resolved authentication concerns. The decision to enforce the clause 



31  

evaluated factors identified by the Sixth Circuit: “(1) whether the clause was obtained by fraud, 

duress, or other unconscionable means; (2) whether the designated forum would ineffectively or 

unfairly handle the suit; and (3) whether the designated forum would be so seriously inconvenient 

such that requiring the plaintiff to bring suit there would be unjust.” In particular, the court rejected 

the argument that California would be inconvenient, remarking that plaintiff within the past two 

years had filed cases in four states outside of Tennessee, suggesting that travel would not be 

burdensome for him. 

 

(For another fact pattern concerning who is bound by a forum selection clause, see CRA 

International, Inc. v. duPont Registry Group, 2026 WL 925684 (D. Mass. 2026), involving the law 

firm Skadden Arps and whether by signing an agreement on behalf of its client that included a forum 

clause, the client became bound by the clause in later litigation resulting from breach of the 

agreement). 

 

Internet and Other Technological Contacts  

 

Stokinger v. Armslist, LLC, 166 F.4th 229 (1st Cir. 2026). 

 

The decision offers an excellent discussion of when the owner of a website may be subject to 

personal jurisdiction based on the design and operation of that website. Defendant, a Pennsylvania 

company, owns and operates a website that functions as an online marketplace for firearms. A 

former Boston police officer and his wife sued the company in New Hampshire district court 

alleging it facilitated the sale of a firearm in New Hampshire used to shoot the officer in Boston in 

2016. The First Circuit agreed with the district court that purposeful availment cannot be based only 

on the design of a website; the fact that the website was designed to facilitate local sales and 

advertising in New Hampshire was not on its own jurisdictionally sufficient. It disagreed, however, 

with the lower court’s conclusion that evidence of thousands of New Hampshire listings from 2018 

on, combined with the revenue and advertising evidence, likewise was insufficient. Rather, given the 

volume of in-state transactions, defendant   

 

was not merely intent on facilitating “local” transactions in the abstract but that it was 

knowingly intent on facilitating firearm transactions in New Hampshire. And while 
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those transactions would only occur there if other parties took action, [defendant] 

cannot be considered a mere passive bystander given the affirmative step that it had 

taken with the express aim of increasing the likelihood that a firearm listing made by 

a person who, alongside their firearm, was located in New Hampshire would result in 

a firearm being sold in New Hampshire rather than anywhere else.  

 

That conclusion left open whether the “claims predicated on the sale of a firearm that occurred in 

2015 and a shooting that occurred in 2016 are related to listings that appeared on [defendant’s 

website] years later,” a question that the district court did not address, and so the Court of Appeals 

remanded.  

 

(For another Internet case, this time involving a commercial website that contained pornographic 

content, see Q.R. by & through Doe v. Titan Websites, Inc., No. 6:25-CV-01096-HLT-BGS, 2026 

WL 369888 (D. Kan. Feb. 10, 2026), in which the district court granted the Rule 12(b)(2) motion, 

rejecting the argument that defendant’s use of a content distribution network that enables a website 

to ensure the reliable delivery of its content across a large geographic area, and so actively facilitate 

users in the forum state and generate advertising revenue from those users, showed the requisite 

intentional targeting of the forum.) 

 

Jurisdiction Based on Power over Property  

 

United States v. 5,012,294.90 in Tetherus, 2026 WL 685390 (D. Ariz. 2026). 

 

The government sought forfeiture of cryptocurrency held in three separate accounts in 

Binance, a virtual currency exchange, and alleged that the defendant-property was swindled from 

investors in a scam called “pig butchering,” by which scammers gain the trust of people online and 

convince them to transfer funds to a crypto website. The website made it seem as if the investors 

were making substantial returns; the investors eventually were blocked from withdrawing their 

money. The government filed its action in Arizona federal district court. Supplemental Rule C (Rule 

Supplement) sets out the procedure for an asset forfeiture action. The owners of the Binance account 

moved under Federal Rule 12(b)(2) to dismiss the forfeiture on multiple grounds, including lack of 

in rem jurisdiction, arguing that the complaint identified only one Arizona-based victim of the scam. 
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The district court denied the motion, crediting the government’s allegations that acts leading up to 

the scam took place in Arizona, and the identified investment in Arizona ended up in the Binance 

accounts through the fraudulent platform, relying on case law emphasizing that “any act” giving rise 

to the forfeiture within the district satisfied 28 U.S.C. § 1355(b)(1)(A).7 

 

Matter of Richard H. Goldstein Irrevocable Tr., 575 P.3d 72 (Nev. 2025). 

 

The decision marks the intersection of in rem jurisdiction, necessary-party status, and 

Mallory, and indirectly reenforces some of the teaching of Hanson v. Denckla (Casebook, p. 103). 

Goldstein, a Nevada resident, was the sole beneficiary of a Missouri trust. He petitioned the Nevada 

court for an order assuming jurisdiction over the trust and to construe the trust instrument’s no-

contest clause, invoking in rem jurisdiction over the trust. On appeal, the Nevada Supreme Court 

affirmed the lower court’s dismissal of the action, holding that the trustee of the trust was a 

necessary party to the action, and that petitioner failed to show that his request arose out of the 

trustee’s purposeful contact with Nevada. Even assuming in rem jurisdiction could be exercised over 

the trust, the petition sought a declaratory judgment about the non-contest clause, and the trust 

property was not itself the subject matter of the litigation or related to petitioner’s cause of action. 

Moreover, the court rejected an argument based on Mallory (Rules Supplement) that the trustee 

consented to jurisdiction by registering an agent for service of process as a condition of doing 

business in the state. As the court explained:  

 

Unlike the Pennsylvania statute addressed in Mallory, [the Nevada registration 

statute] does not condition the privilege to do business in Nevada on consenting to 

general personal jurisdiction, so Mallory is inapposite. This distinction, combined 

with Mallory’s statement that it “need not speculate whether any other statutory 

scheme and set of facts would suffice to establish consent to suit,” ***, and the fact 

that Mallory is a nonbinding plurality opinion, undermines the broader interpretation 

 
7  The statute provides: 

*** 
(b)(1) A forfeiture action or proceeding may be brought in— 
 

(A) the district court for the district in which any of the acts or omissions giving rise to the forfeiture 
occurred, ***. 
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for jurisdictional consent that Richard proposes. Moreover, [a separate Nevada 

statute] specifically precludes such an outcome and controls as the more specific 

statute *** , as well as the more recent statute ***. 8 

 

Braxton Minerals III, LLC v. Bauer,736 S.W.3d 688 (Tex. 2026). 

 

An Oklahoma plaintiff sued Texas residents in Texas state court alleging breach of contract 

for their failure to convey mineral rights in West Virginia. The court of appeals dismissed the action 

for lack of personal jurisdiction—on the grounds that the property at issue was located out of state—

and the state supreme court reversed. “While courts lack jurisdiction over in rem suits about foreign 

property, there is generally no jurisdictional impediment to in personam suits about foreign property, 

assuming the court has jurisdiction over the parties.” The supreme court also rejected the so-called 

“gist” rule, which bars a court from adjudicating a dispute “if the gist or gravamen of a claim 

involves adjudication of title to foreign real estate.”  

 

Sociedad Concesionaria Metropolitana de Salud S.A. v. Webuild S.p.A, 177 F.4th (3d 

Cir. 2026). 

 

As a matter of first impression, the Third Circuit held that a federal district court in Delaware 

may exercise quasi in rem jurisdiction in an action seeking to enforce a foreign arbitration award, 

using attachment jurisdiction over shares in a Delaware subsidiary of the alleged successor in 

interest to the arbitral-award debtor. The Third Circuit further held, also as a matter of first 

impression, that quasi in rem jurisdiction may be exercised in an action to collect on an already 

adjudicated liability. The underlying dispute stemmed from a hospital construction project in 

 
8  Nevada Revised Statutes § 14.020 provides in part: 
 

1. Every corporation, miscellaneous organization * * * , limited-liability company, limited-liability 
partnership, limited partnership, limited-liability limited partnership, business trust and municipal 
corporation created and existing under the laws of this State, any other state, territory or foreign 
government, or the Government of the United States, doing business in this State shall appoint and keep in 
this State a registered agent who resides or is located in this State, upon whom all legal process and any 
demand or notice authorized by law to be served upon it may be served in the manner provided in 
subsection limited partnership, business trust or municipal corporation desires to change its registered 
agent.  

 
The later statute, NRS § 7.440, provides that “[t]he appointment or maintenance in this State of a registered agent does 
not by itself create the basis for personal jurisdiction over the represented entity in this State.” 
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Santiago, Chile. Sociedad Concesionaria Metropolitana de Salud S.A (SCMS) subcontracted to 

Astaldi which later merged with an Italian construction company, Webuild. The construction 

contract had an arbitration clause that set venue in Chile, and when the project went awry, SCMS 

sued invoking the arbitration clause and won. SCMS then sued Webuild in Delaware federal court to 

confirm and enforce the arbitral award as Astaldi’s successor, and invoked quasi in rem jurisdiction 

over Webuild’s shares in the American and Delaware-based Webuild subsidiary, “Webuild US.” The 

district court, relying on Shaffer (Casebook, p. 210), held that because SCMS failed to allege a 

relation between Webuild US and the Chilean arbitration, there were insufficient contacts to support 

the exercise of quasi in rem jurisdiction. A footnote in Shaffer (the footnote does not appear in the 

Thirteenth Edition) states: “Once it has been determined by a court of competent jurisdiction that the 

defendant is a debtor of the plaintiff, there would seem to be no unfairness in allowing an action to 

realize on that debt in a State where the defendant has property, whether or not that State would have 

jurisdiction to determine the existence of the debt as an original matter.” The district court held that 

this exception did not apply, because SCMS, while alleging Webuild was Astaldi’s successor, did 

not allege that a court of competent jurisdiction has already established that Webuilt (as distinct from 

Astaldi) was the debtor in the case. The Third Circuit vacated and remanded: “Because the 

underlying cause of action merges into a judgment, a new and limited cause of action to collect on 

the judgment is created. Consequently, no justification exists to impose International Shoe’s 

litigation-relatedness requirement on a post-judgment proceeding.” Further, Shaffer did not bar the 

district court from determining whether Webuild had assumed Astaldi's obligation under the award, 

and on remand the district court was obliged to determine the successor in interest issue. As of June 

11, WeBuild’s petition for rehearing en banc was pending. 

 

Princeton Carbonworks, Inc. v. Daniels, 2025 WL 2661735 (D. Del. 2025).  

 

The facts are a classic “squeeze out”—a company trying to get rid of a minority shareholder 

through a merger. Anticipating a lawsuit, the company, originally incorporated in Florida and now 

incorporated in Delaware, instead sued the minority shareholder first, in Delaware Chancery Court, 

seeking a declaration that the merger had extinguished his interest in the company and that it had 

correctly valued his shares. Defendant was domiciled in Pennsylvania; he removed to federal court 

based on diversity jurisdiction, and the Delaware district court granted his motion to dismiss for lack 

of personal jurisdiction. First, the district court construed the Delaware long-arm statute, which 
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authorizes the exercise of in personam jurisdiction over anyone who “has an interest, uses[,] or 

possesses real property” in the state as not reaching stock, which is intangible property, not real 

property. Second, the district court held it could exercise neither in rem nor quasi in rem jurisdiction 

based on the presence of defendant’s stock in Delaware. Defendant’s stock was in the merged-out 

corporation, and so was located “if anything, … ‘in’ Florida.” Second, the complaint alleged that 

defendant no longer owned stock in the new Delaware company, and, accepting that allegation as 

true, no stock was present in the forum. Moreover, even if defendant’s stock were located in 

Delaware, the district court held it would violate due process to exercise quasi in rem jurisdiction; 

the action was “about the effect of the merger, not the Princeton-Delaware stock itself,” and under 

Shaffer, defendant’s purported ownership of Delaware shares was not sufficient to meet due process 

requirements. 

 

Johnson v. Papagianni, 2026 WL 588705 (S.D.N.Y. 2026).  

 

The facts offer a good teaching hypothetical both for diversity jurisdiction (discussed later in 

this Memo), quasi in rem jurisdiction, and the “related to” prong for personal jurisdiction; the 

decision also includes a long and helpful discussion of Federal Rule 64 for attachment purposes and 

its interplay with state law. Two lawyers sued a client for not paying their unpaid bill of over 

$800,000 bill in connection with trusts and estates work that successfully secured recognition of a 

will that entitled the client to an $8.5 million fidelity brokerage account. They sued the client and 

Fidelity in the Southern District of New York and sought prejudgment attachment of $1,000,000 

held in the Fidelity account. The district court granted a motion to dismiss for lack of in personam 

jurisdiction over the client; the “adventitious” use of a New York bank account was insufficient to 

establish the requisite connection where there was no showing that the client “engaged in any 

transactions arising out of the Fidelity Account or otherwise availed herself of New York law.” 

However, the court denied the motion with respect to the exercise of quasi in rem jurisdiction. The 

presence of the account in the forum, given its “relationship to the cause of action,” provided the 

requisite contact. The Fidelity account related to the claims in three ways: it gave rise to plaintiffs’ 

representation of defendant; the retainer agreement stated that if successful, plaintiffs would be paid 

a percentage of the balance in the Fidelity account; and the retainer agreement “suggested” that 

payment would be made out of the account. 
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Timoria LLC v. Anis, 346 A.3d 1166 (Del.Ch. 2025).  

 

As a matter of first impression, the Delaware Court of Chancery held that Ether, a type of 

cryptocurrency, constitutes intangible property and has a non-exclusive situs for jurisdictional 

purposes in its owner’s domicile. However, the court granted a motion to dismiss for lack of quasi in 

rem jurisdiction based on the purported presence of Ether in Delaware. The dispute involves an 

online cryptocurrency-focused casino that suspected two of its remote former employees had 

misappropriated about $4 million worth of Ether. The casino assigned its rights to a wholly owned 

Delaware limited liability company, which sued the former employees and other unknown parties in 

Delaware. The former employees lived in Saudi Arabia and Algeria, and plaintiff invoked quasi in 

rem jurisdiction. Because the assignee was the owner of the Ether, the shares under Delaware law 

were located in Delaware, but that fact alone was not sufficient to meet due process requirements. As 

the court explained,  

 

Ether is not a type of property so inextricably tied to Delaware that claimants would 

reasonably foresee that they would have to appear here to assert their claims. *** 

[U]nlike a corporation, title to a corporate office, or corporate stock, Delaware did not 

use its sovereign authority to create Ether. No statute puts the world on notice that 

Ether has its situs in Delaware, and the LLC has not pointed to any other document or 

agreement that might serve that function. The fact that the Ether currently is located 

in Delaware does not create contacts sufficient to satisfy due process on its own. 

 

The court pointed to other fact patterns that could meet the constitutional test for quasi in rem 

jurisdiction: (1) If the casino had originally been organized as a Delaware corporation, then the 

“wrongdoers would have metaphysically reached into Delaware to take the Ether.” (2) If the 

assignee-plaintiff had shown “that no other jurisdiction could provide relief”; in that situation, when 

the claim is “particularly serious,” courts “have deployed more aggressive bases for jurisdiction.”  
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Transient Presence in the Forum  

 

Moran Foods, LLC v. Chaudhry, 2026 WL 1345826 (E.D. Mo. 2026). 

 

Plaintiff brought a civil action in Missouri federal court against defendant while he was in a 

Missouri jail facing a criminal trial for charges based on the same alleged conduct. Plaintiff served 

defendant in Missouri, and defendant argued that because his presence in the state was involuntary, 

“tag” jurisdiction under Burnham did not meet due process requirements. The decision contains a 

long and careful analysis of Justice Scalia’s plurality and Justice Brennan’s concurrence, and also 

conducted an independent inquiry into fairness under Missouri case law and the Fourteenth 

Amendment. The court upheld the exercise of jurisdiction, but emphasized:  

 

Importantly, the Court is not broadly holding that personal service of process on a 

defendant that is physically present but involuntarily in a forum state always accords 

with personal jurisdiction. Rather, the Court’s ruling is limited to the unique 

circumstances of this action in which Defendant was physically present in Missouri as 

a result of the same activities leading to Plaintiff’s complaint. 

 

Jurisdictional Reach of the Federal Courts  

 

King v. Bon Charge, 823 F. Supp. 3d 508 (D. Del. 2026), amending and superseding 814 

F. Supp. 3d 497 (D. Del. 2025). 

 

Plaintiff filed a putative class action against an Australian online seller of wellness products 

alleging that its sending of telemarketing messages violated the federal Telephone Consumer 

Protection Act. After briefing on the jurisdictional issues, the Court decided Fuld, and the district 

court appointed Professor Stephen Sachs of Harvard Law School as amicus curiae to advise how 

Fuld affected Rule 4(k)(2). As a threshold matter, the decision addressed which party under Rule 

4(k)(2) has the burden to show that that defendant is not subject to any state’s jurisdiction, a question 

that currently divides the circuits, and the district court applied the burden-shifting approach 

developed by the Seventh Circuit (Casebook, p. 233, Note 4). Defendant conceded that it could not 

be sued in any state’s court, but argued the exercise of jurisdiction would violate due process. Here, 
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the district court asserted that Fuld “established three principles relevant to Rule 4(k)(2)”: (1) the 

Fifth Amendment standard is “more flexible” than that of the Fourteenth; (2) defendant’s contacts 

with the United States “may still be relevant” to the constitutional inquiry even though the 

Fourteenth Amendment’s minimum contacts inquiry is not incorporated “wholesale”; and (3) “the 

Fifth Amendment may yet require courts to consider—as they do in Fourteenth Amendment cases—

‘the reasonableness of the assertion of jurisdiction in the particular case.’” On this view, the district 

court assumed that if defendant’s contacts were sufficient under the pre-Fuld nationwide minimum 

contacts approach, “then jurisdiction is a fortiori constitutional under Fuld” (and jurisdiction might 

be constitutional in some situations that would fail the pre-Fuld test). 

With these principles in mind, the district court applied pre-Fuld case law, concluding 

defendant had minimum contacts with the nation, the claims related to those contacts, and exercising 

jurisdiction would be reasonable. As for contacts, defendant purposefully availed itself of the U.S. 

market by sending SMS text messages to individuals in the U.S. via PostScript iO, an international 

company that provides e-commerce brands with SMS text message platforms; the messages “flagged 

promotions for American holidays” and advertised products that were HSA and FSA eligible, 

features relevant only to U.S. customers. Moreover, the claims, challenging the legality of these 

texts, arose out of the contacts. Further, the district court rejected defendant’s argument that under 

Asahi (Casebook, p. 134) that facing suit in a foreign court would be “an incredible burden,” 

pointing out that defendant had hired local counsel; could communicate electronically; and 

periodically traveled to the U.S. to promote its product. Any burden was out-balanced by the 

significant interest of the U.S. in adjudicating claims under federal law and plaintiff’s interest in 

obtaining convenient relief. Finally, the district court took an originalist approach to justify its 

decision—looking to what it called “first principles”—and explained that federal courts do not 

violate due process when they assert personal jurisdiction over foreign defendants “in the manner” 

prescribed by Rule 4(k)(2). The reasons are three-fold. First, “[a]t the Founding, limitations on 

personal jurisdiction derived from the general law and could be changed by statute.” Second, “[t]he 

Fourteenth Amendment was originally understood as federalizing general-law rules governing 

personal jurisdiction in state courts rather than creating new limits.” Third, “[t]he Fifth Amendment 

does not itself territorially limit personal jurisdiction in federal court.”  
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X Corp. v. World Federation of Advertisers, 826 F. Supp. 3d 772 (N.D. Tex.  2026). 

 

The social media platform X sued more than a dozen companies and an advertising trade 

group in Texas district court, alleging a conspiracy to boycott advertising on the X platform after 

Elon Musk purchased Twitter and renamed it X. Defendants included five foreign defendants. X 

asserted as “its lead jurisdictional theory” jurisdiction under Rule 4(k)(2). The district court took a 

straightforward approach, emphasizing that jurisdiction is claim and party specific. First, it asked 

whether the claims arose under federal law, and they did, since the conspiracy was alleged to violate 

the Clayton Act. Second, it asked whether any defendant conceded jurisdiction in another state, 

relying on the burden-shifting regime that the Fifth Circuit has endorsed (one defendant conceded 

jurisdiction in New York, and students might consider the strategic significance of that concession). 

Third, the court considered whether the exercise of jurisdiction would be constitutional under the 

Fifth Amendment, acknowledging that the “exact limits” of the amendment’s Due Process Clause “is 

an open question.” Prior to Fuld, the Fifth Circuit looked to minimum contacts with the United 

States, rather than a specific state; the district court asked, instead, whether the “conduct giving rise 

to this case”—elsewhere referred to as the “jurisdiction triggering conduct”—is “closely connected 

with the United States,” regardless of where the conduct actually took place. Moreover, even if this 

connection is shown, the court emphasized that it still needed to consider reasonableness (the court 

cited to Justice Thomas’s concurrence in Fuld, asking whether it is “feasible” for defendant to 

defend itself in a U.S. court). Under this test, the district court held that some but not all of the 

foreign defendants were constitutionally amenable to suit. The court found the requisite connection 

where the evidence showed defendant held meetings and sent emails from within the United States, 

and its extraterritorial conduct had an impact on U.S. commerce; it found the connection lacking 

where extraterritorial conduct had no “tangible U.S. impact” and was “steps removed” from the 

controversy.  

 

Orient Plus Int’l Ltd. v. Baosheng Media Grp. Holdings Ltd., 808 F. Supp. 3d 609 

(S.D.N.Y. 2025). 

 

Investors that purchased securities issued by a company based in China sued the company, 

directors, and underwriters under the Securities Act of 1933. In a prior decision, the district court 

held that the complaint sufficiently alleged claims under the Act, but deferred ruling on the directors’ 
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Rule 12(b)(2) motion to consider the impact of Fuld. All the defendant-directors were non-U.S. 

citizens, but one resided in the United States. As to the U.S. resident defendant, the court looked to 

pre-Fuld law and stated what sounded like a categoric rule: “where a federal statute authorizes 

nationwide service of process, the court may generally exercise personal jurisdiction, consistent with 

due process, over a properly served defendant who resides in the United States,” unless defendant 

makes a “compelling” case that “other considerations would render jurisdiction unreasonable.” That 

latter test imposes a very high burden on defendant given the “strong federal interests involved”; 

defendant failed to meet its burden.  

As to the non-U.S. resident directors, the Court declined to accept a “maximalist” reading of 

the Fifth Amendment Due Process Clause, but also did not endorse “a thinly disguised minimum-

contacts test,” requiring instead a showing of “some form of ‘meaningful relationship’ or 

‘meaningful nexus’” that it explained was an important protection of liberty interests. In determining 

what the nexus test involves, the district court “borrow[ed]” from the Second Circuit’s sufficient-

nexus text, developed to determine when extraterritorial application of a federal criminal law 

comports with the Fifth Amendment. Under this test, the Court of Appeals has asked “whether 

defendant’s conduct is not ‘so unrelated to American interest as to render their [being sued] in the 

United States arbitrary or fundamentally unfair.’” Although pleading the directors’ corporate 

position, without more, likely would not have met the pre-Fuld minimum-contacts test, jurisdiction 

based on the directors’ position in the company, “consistent with Congress’s design of” the 

Securities Act, in the district court’s view, established a sufficient nexus. Stating that the nexus test 

“already considers fairness,” the district court nevertheless separately considered and found that the 

exercise of jurisdiction would not be unreasonable or unfair because defendants are sophisticated 

parties represented by U.S. counsel and can use technology to reduce the burdens of litigation. 

 

Josifoski v. Austrian Airlines, 801 F. Supp. 3d 737 (E.D. Mich. 2025). 

 

This pre-Fuld decision presents a relatively simple fact pattern in which to consider the Rule 

4(k)(2) issue. An airline passenger sued two airlines under the Montreal Convention for injuries that 

resulted from the failure to provide a requested wheelchair needed to meet mobility needs. The court 

denied defendants’ motion to dismiss. First, the court treated the Montreal Convention, although a 

treaty, as federal law for purposes of Rule 4(k)(2) and, alternatively, that the claims had “roots in a 

federal source,” which likewise sufficed. Second, defendants failed to name any state in which each 
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was amenable to jurisdiction. Third, the district court looked to “(a) whether the defendant 

purposefully availed itself of the privileges of acting in the forum; (b) whether the claim arises out of 

or results from the defendant’s forum-related contacts; and (c) whether the exercise of personal 

jurisdiction is fair and reasonable.” Students might consider how the analysis might differ under 

Fuld.  

 

In re: The $uicideboy$ Trademark Litig, 796 F. Supp. 3d 1310 (N.D. Ga. 2025).   

 

The rap duo $uicideboy$ (SSB) filed a series of complaints in Georgia’s Northern District 

“seeking, among other things, an ex parte order pursuant to 15 U.S.C. § 1116 for the seizure of 

counterfeit SSB merchandise being sold in the vicinity of SSB’s performances.” No defendant 

appeared, and the district court sua sponte analyzed personal jurisdiction under the Lanham Act 

before granting a motion for entry of default judgment. To aid in the analysis, the district court 

appointed Prof. Paul Koster of Emory Law School as amicus curiae to consider, among other 

questions, whether it was constitutional under the Fifth Amendment to exercise personal jurisdiction 

over “defendants who have been accused of trademark infringement but have no apparent 

connection to this district.” The court found it easy to find purposeful availment; the defendants were 

domestic and directed counterfeiting activities “at venues across the United States.” The court then 

offered an extended discussion of what constitutes “constitutionally significant inconvenience” 

under the Fifth Amendment, considering and applying “two non-mutually exclusive analytical 

methods, plus a handful of additional considerations,” and then offering a “unified analytic method,” 

emphasizing that the bar for finding unreasonableness is “very high” and that “geographic distance 

remains the primary—and perhaps only—driver of the burden analysis.” The court then balanced 

defendant’s burden against the federal interests in adjudication, which include judicial efficiency, 

enforcement of individual rights, and effectuation of congressional objectives. The court concluded 

that the exercise of jurisdiction would not offend “traditional notions of fair play and substantial 

justice.” The order was signed August 5, 2025 and Fuld did not figure into the analysis. 
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Challenging a Court’s Exercise of Jurisdiction over the Person or Property 

 

Raising the Jurisdictional Issue Directly  

 

al-Suyid v. Hifter, 139 F.4th 368 (4th Cir. 2025)  

 

The decision involves three separate suits brought by groups of individuals under the Torture 

Victim Protection Act against a former commander of the Libyan National Army. In two of the suits, 

the district found that defendant waived his objection to personal jurisdiction by failing to refer to 

Federal Rule 12(b)(3) in his pre-answer motion, while specifically referring to Rules 12(b)(1), (5), 

and (6), even though defendant’s memorandum of law “intermittently used the words ‘personal 

jurisdiction.’” In the third suit, the court found the objection to be presented, and held that because 

the jurisdictional issue was the same in the three suits, and the cases were later consolidated, they 

would be treated “as one overall case” and the jurisdictional objection preserved in each. The Fourth 

Circuit disagreed. The later consolidation order could not “resurrect an already waived defense.”  

 

Fox Corp. v. Media Deportes Mexico, S. de R.L. de C.V., 801 F. Supp. 3d 217 (S.D.N.Y. 

2025). 

 

Fox sued a Mexican broadcaster, Media Deportes Mexico (“MDM”), alleging trademark 

misuse and alleged breach of their license agreement. The district court entered a temporary 

restraining order against defendant and anyone actively in concert with them. The district court 

found MDM and various nonparties in civil contempt for violating the TRO, and the nonparties 

moved to set aside the sanction among other things for lack of personal jurisdiction. The district 

court rejected the jurisdictional challenge, finding that MDM and the nonparties were joint venturers 

and so in a principal-agency relation; the license agreement included a forum clause that selected 

New York, and the nonparties were bound by that term, even though the accessibility of their 

Mexican-based website in New York would not alone support specific jurisdiction.  

 

(For cases illustrating waiver of objections to personal jurisdiction, see Cal Creations, LLC v. 

Barbato, 2025 WL 2896937 (D. Neb. 2025) (noting that removing a case to federal court does not 

constitute a defendant waiving a right to object to personal jurisdiction, and citing Eighth Circuit 
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precedent); Cruz v. Connexion Point, LLC, 2025 WL 1569981 (D. Utah 2025) (finding defendants 

waived their objection to general jurisdiction having previously only moved to dismiss for failure to 

state a claim under Rule 12(b)(6)); Paige v. Digital Bus. Networks All., Inc., 2026 WL 880549 

(S.D.N.Y. 2026) (declining to assert personal jurisdiction based on defendant’s pre-litigation 

communications with plaintiff; such communications did not manifest consent and a party without 

“notice of a pending action against him or her cannot possibly voluntarily submit to or waive any 

objection to a court’s jurisdiction in an action of which he or she has no knowledge”) (citation 

omitted)); Herring Bank, Tr. for Bondholders of First Baptist Church of Sterling v. First Baptist 

Church of Sterling, Inc., 2025 WL 418745 (N.D. Tex. 2025) (defendant was not judicially estopped 

from objecting to personal jurisdiction based on representations made about property ownership in 

out of state unrelated bankruptcy proceeding; generally, estoppel does not apply to jurisdictional 

issues, even where conduct is egregious); P.C. v. Driscoll, 2026 WL 699896 (D.N.J. 2026) 

(defendant was not judicially estopped from objecting to personal jurisdiction based on prior motion 

to transfer venue from the Southern District of New York to the district court in New Jersey); Braun 

v. Bearman Indus., LLC, __ S.W.3d __, 2025 WL 2998495 (Ky. 2025) (defendant’s responses to 

plaintiff’s discovery request did not operate as waiver of objection to personal jurisdiction; granting 

motion to dismiss prior to completion of jurisdictional discovery was premature and required 

remand).  

 

Collateral Attack on Personal Jurisdiction 

 

Martin v. Barrett, 2026 WL 1494048 (Tenn. Ct. App. 2026). 

 

The case illustrates the basic rule that a judgment can be collaterally challenged as void only 

if the court lacked personal jurisdiction over defendant. In this case, a sprawling challenge to a child 

support order after a couple divorced, the record showed that plaintiff was personally served in the 

rendering court and that he failed to challenge personal jurisdiction in that proceeding, and so 

forfeited any argument.  
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Chapter 3: Providing Notice and Opportunity to Be Heard  

 

The Mechanics of Giving Notice  

 

Newton v. Kardashian, 2025 WL 3200113 (6th Cir. 2025). 

 

The decision includes a discussion of personal jurisdiction based on social-media targeting 

(dismissing the action against defendant Beyonce); we focus on dismissal of the action against 

Kanye West for lack of service of process. The facts of the dispute could be a screen play: indeed, 

plaintiff wrote a screenplay and while in California messaged Beyonce and other celebrities via 

various channels (including email and social media), asking them to star in the production. 

Defendants did not reply; plaintiff became convinced that their posts on their social media pages 

were threats to kill him, and he filed a multi-claim pro se action against them in federal court in 

Ohio, where he lived. Nineteen days after the court-ordered deadline, plaintiff filed proof of service 

on West stating he had served an employee of West’s company who was authorized to accept 

service. The district court held that service was not properly or timely effected and dismissed the 

action.  

Looking, first, to Rule 4(e)(2), the Court of Appeals held it as not an abuse of discretion for 

the district court to find that service on West’s business agent was insufficient; although the business 

agent was authorized to accept service for West’s business, it was not improper for the district court 

to conclude that the agent was not authorized to accept service for personal matters. Looking next to 

Rule 4(e)(1), the court interpreted Ohio law to define personal service as personal delivery of the 

summons and complaint to the person or a personal representative.9 Again, it was not sufficient to 

serve defendant’s business representative rather than his personal representative. The court 

interpreted California law to allow service “by leaving a copy of the summons and complaint with a 

person in charge of the defendant’s place of business, but also requires that the plaintiff mail a copy 

of the summons and complaint to the defendant at that same location.” Even if plaintiff complied 

with the first condition, he did not follow up with mailing.  

 

 
9 Ohio R. Civ. P. 4.3 provides, in part, that service may be made outside the state “upon a person who, at the time of 
service of process, is a nonresident of this state.” Further, “[w]hen ordered by the court, a ‘person’ *** may be personally 
served with a copy of the process and complaint or other document to be served.” 
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Freeman v. Lincalis, 158 F.4th 166 (3d Cir. 2025). 

 

A prisoner, pro se and appearing in forma pauperis, filed suit under the Federal Tort Claims 

Act and also alleged a Bivens claim against his probation officers. The district court dismissed the 

Bivens claim for failure to effectuate process within 90 days after the complaint was filed as required 

under Federal Rule 4(m). On appeal, the Third Circuit held, as a matter of first impression, that the 

prisoner established good cause for failure to timely serve, but that dismissal on that ground was 

harmless error because the Bivens claim failed on the merits. In particular, the Court of Appeals 

addressed how much diligence the in forma pauperis statute requires from the Marshals Service in 

assisting in service. Most of the circuits have held that when an in forma pauperis defendant “can 

adequately identify a defendant but not locate them, § 1915(d) requires [the Marshals Service] to 

take reasonable steps to assist.10 The court acknowledged that it was reasonable for the probation 

officers to want “to conceal their home addresses from prisoners (or former prisoners), and will often 

be difficult for IFP plaintiffs to locate. On the other hand, those addresses will usually be readily 

accessible” to the Marshals Service.  In this case, plaintiff did everything he could to try to locate 

defendants: 

 

[Plaintiff] was an incarcerated, convicted murderer. We understand why the probation 

officers would not want him to know their addresses. Nevertheless, he provided the 

most up-to-date information he had and repeatedly tried to secure counsel to assist 

him with service. After four-and-a-half years of motion practice, he finally convinced 

the District Court to order the government to provide their whereabouts—only to be 

told that their locations were stored in a government warehouse in St. Louis. He then 

asked to have USMS retrieve the government files at issue or, alternatively, for an 

attorney to help him retrieve them himself. In response, the court waited one week to 

see if an attorney would volunteer, and then dismissed his case. 

 

 
10 28 U.S.C. § 1915(d) states: “The officers of the court shall issue and serve all process, and perform all duties in such 
cases.” 
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Pournaras v. Stamoulas, 2026 WL 1123792 (Conn. Super. Ct. 2026). 

 

Miranda v. Vorotilina, 2026 WL 370495 (Conn. Super. Ct. 2026). 

 

The pair of cases involve Connecticut’s rules for service of process. In both cases, the state 

court granted defendant’s motion to dismiss for lack of personal jurisdiction based on improper 

service, holding that amendment cannot cure defects in mandatory return dates. The defendant 

moved to dismiss a debt-collection complaint for lack of personal jurisdiction based on improper 

service, and the Connecticut Superior Court granted the motion. The decisions contain extended 

discussion of Connecticut’s rules of service and the distinction between procedural and substantive 

errors; they could form the basis for teaching problems involving the piggyback provisions of 

Federal Rule 4 and the complex question of whether and when Rule 15, in a diversity action, can 

cure substantive defects in pleading or process.  

 

Immunity from Process and Etiquette of Service  

 

Moran Foods, LLC v. Chaudhry, 2026 WL 1345826 (E.D. Mo. 2026). 

 

This case appears under Chapter 2 for the court’s application of Burnham (Casebook, p. 223) 

to a defendant involuntarily in the forum because in jail awaiting trial in a criminal case that is 

transactionally related to the pending civil action. Here we discuss the court’s determination of 

whether defendant could invoke “immunity process,” sometimes referred to as the “sentimental 

immunity” (Casebook, p. 272). “It has long been recognized,” the court wrote, “that some parties 

temporarily in the forum state enjoy immunity from service by virtue of their status as participants in 

ongoing litigation.” The court found that process immunity was not an absolute protection, but rather 

existed for the convenience of the court, and typically applied in cases in which the party or witness 

was participating in an unrelated litigation. Here, by contrast, the criminal proceeding arose from the 

same set of facts as the civil action. Moreover, defendant did not make a “specific request” for 

process immunity; rather, he sought a “blanket rule” that turned on whether the party was voluntarily 

in the forum, and the court declined to devise such a rule, citing federal and Missouri case law. As 

the court explained, “Defendant was present in Missouri at the time of service due to an ongoing 

criminal action that is related and that alleges the same conduct that forms the basis of the instant 
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civil case. Defendant is thus not entitled to process immunity.” 

 

Opportunity to be Heard  

 

K.W. on behalf of K.A. v. City of New York, 177 F.4th 127 (2d Cir. 2026). 

 

 The City of New York removed a five-day old child from his father’s custody without a 

judicial hearing or court order and without a showing of exigent circumstances and for three years 

did not initiate proceedings against the father to determine his parental fitness. After the parent and 

child were reunited, the father sued, alleging, among other things, that defendants violated the parent 

and child’s reciprocal rights to procedural due process. (The complaint also alleged a violation of the 

Fourth Amendment, which we do not discuss.) The district court dismissed the claim. The Court of 

Appeals reversed. First, as a matter of substantive due process, both the parent and the child had a 

constitutionally protected liberty interest in maintaining and not being dislocated from their family 

relationship. Second, the parent and child had a constitutionally protected right to procedural due 

process, which seeks to ensure that “except in emergency circumstances, judicial process must be 

accorded both parent and child before removal of the child from his or her parent’s custody may be 

effected.” In this case, the removal took place prior to a family court order. As in the Fourth 

Amendment context, the standard is whether consistent with the child’s safety the government had 

sufficient time to seek a court order. Further, the government’s refusal to release the child from 

protective custody implicated parent and child’s right to procedural due process and here the Court 

of Appeals relied on Fuentes v. Shevin (Casebook, p. 280) for the principle that “Parties whose rights 

are to be affected are entitled to be heard, and in order that they may enjoy that right they must first 

be notified.” Plaintiff was entitled to receive “notice of the allegations that form the basis of a cause 

of action of parental unfitness,” and the notice must “set forth the alleged misconduct with 

particularity.” Moreover, the government has the burden of proof, and it has the duty to initiate 

judicial review against an allegedly unfit parent.  

 

The State “cannot constitutionally sit back and wait for the parent to institute judicial 

proceedings. It cannot adopt for itself an attitude of ‘if you don't like it, sue.’ ” * * * 

In an “uneven situation” such as this, where the State profits from a “far greater 

familiarity with the legal procedures available for testing its action,” it cannot 
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leverage this advantage against “those uneducated and uninformed in legal 

intricacies” and “allow [the State's actions] to go unchallenged for a long period of 

time.”  * * * 

 

In this case, plaintiff received insufficient notice of the reasons for the separation; he was told 

his apartment was “too small,” “[b]ut these scarce tea leaves did not provide the notice that would 

have allowed K.W. ‘to marshal the facts in his defense and to clarify what the charges are, in fact.’” 

There was no court finding, or even an allegation, that plaintiff was an unfit parent, and in that 

situation, the presumption is that “fit parents act in the best interests of their children,” such that 

there is no reason for government intrusion into the family. 

 

Wyatt B. v. Kotek, 146 F.4th 1267 (9th Cir. 2025). 

 

The decision illustrates the relation between state definitions of liberty interests and the 

entitlement to due process protection. Ten foster children filed a putative class action against the 

Oregon Department of Human Services (ODHS), alleging violations of their substantive due process 

right to be free from abuse while in custody. The district court certified a class defined as: “All 

children for whom [ODHS] … has or will have legal responsibility and who are or will be in the 

legal or physical custody” of defendant, and settlement was reached and so ordered. The parties later 

settled but disagreed about the scope of the class, and the district court held that the settlement did 

not include children who were under the legal custody of defendant but living with biological 

parents under ODHS monitoring, on the view that such children were not entitled to due process 

protection and that claims on behalf of this group of children had been waived. The Ninth Circuit 

reversed, dispatching the waiver argument—among other things, the complaint detailed the abuse 

that children not removed faced while living with biological parents—holding that substantive due 

process extends to children over whom the state has exercised wardship and legal custody under the 

“special relationship” theory of Fourteenth Amendment protection, emphasizing that “the critical 

question is the level of restraint that a state has imposed on an individual’s liberty”: 

 

When a child legally depends on ODHS for his or her needs to be met, ODHS’s 

duties under the Fourteenth Amendment do not depend on whether the child is 

housed with a foster parent or a biological parent with no legal rights, as the power of 
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ODHS over the child's liberty is identical in both cases. 

 

Parker v. New Jersey Motor Vehicle Comm’n, 158 F.4th 470 (3d Cir. 2025), petition for 

cert. docketed (U.S. No. 25–1351 2026). 

 

The dispute provides a compact problem to discuss the Mathews test (Casebook, p. 284) as to 

when a pre-deprivation hearing is required under the Due Process Clause. New Jersey grants 

categoric exemptions (called “endorsements”) from certain medical and physical requirements for 

driving commercial vehicles, but does not grant individual exemptions on a case-by-case basis. After 

the state withdrew a time-limited exemption from a hearing-impaired driver because she could not 

pass a hearing test, she sued alleging a violation of federal disability law and of procedural due 

process. She alleged that although she received notice of the withdrawal, she was not given a 

meaningful opportunity at a pre-deprivation hearing to contest the termination and show that she had 

the skills needed to drive the vehicle. The district court entered summary judgment against plaintiff 

on all claims; on the due process claim, it found that plaintiff failed at the first condition, namely, 

she did not possess a property interest in the endorsement, but even if she did, she was not entitled to 

any greater process than given to her.  

The Third Circuit affirmed, in a decision that carefully considered and applied Mathews and 

relied on two Supreme Court decisions that evaluated the claim to a pre-deprivation hearing before 

termination of a driver’s license. The Court of Appeals interpreted the private-interest prong to 

require inquiry into the strength of the property interest, and not only its existence, and concluded 

that assuming plaintiff had a property interest, the interest was “not appreciable,” even recognizing 

that the endorsement opened up employment opportunities for her, emphasizing that she could not 

meet one of the conditions of the waiver, namely, passing a hearing test. The court further found that 

the risk-of-error factor tilted against plaintiff; she could secure adequate redress through a post-

deprivation hearing and through civil claims for disability discrimination. And, finally, the 

government’s interest cut against a pre-deprivation hearing given the concern of public safety.  

 

Dudley v. Boise State Univ., 152 F.4th 981 (9th Cir. 2025). 

 

The fact pattern likely would be of interest to law students: a state university’s revocation of 

the degree of a social work student after a public agency that had sponsored a degree-required 
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internship reported she had accessed a state database to view a third party’s confidential information 

without permission (namely, those of the father of her child and the biological mother of his other 

child). After the Registrar sent a letter to plaintiff saying her degree was rescinded, the Assistant 

Dean of Students sent a separate letter notifying her of a “Formal Conduct Hearing,” explaining that 

the procedures would conform to the Student Code, and offering to meet in advance of the hearing.  

About a month later plaintiff sued, and the district court entered a TRO to block the hearing but did 

not require defendants to implement specific procedural safeguards or to reinstate plaintiff’s degree. 

Eventually defendant held the hearing before a five-member Student Board of Conduct. There were 

no live witnesses; the Board ruled against plaintiff and she unsuccessfully appealed. The district 

court dismissed the claim, on the ground that plaintiff lacked a property interest in her course grade, 

degree, diploma, or process, and she also lacked a liberty interest to pursue her chosen profession. 

The Ninth Circuit reversed in part and affirmed in part, finding that plaintiff had a protected property 

interest but only in a state-university college degree already conferred, and that the university failed 

to provide adequate pre-deprivation process.  

The Court of Appeals held that plaintiff had a property interest in her degree, but not in her 

grade which was subsumed in the degree; that it was premature to consider any property interest in 

re-enrollment at the college; and that she lacked a property interest in the disciplinary process, 

explaining that “[a] state may provide process to address its interests without imbuing those affected 

by the process with substantive rights in the process itself,” so that it would be unfair for the state not 

to follow its procedures, but not unconstitutional. As to the process due, the court balanced the three 

Mathews factors, finding plaintiff’s interest in a degree already conferred was strong, but that the 

university had a counterbalancing interest in the integrity of its degrees. The university argued it was 

required to provide no process because the revocation was for academic and not disciplinary reasons, 

but the court rejected the view that the revocation implicated defendant’s right to academic freedom 

and further held that defendant’s reputational interests supported providing fair process.  

On the third Mathews factor, the court agreed with plaintiff that the defendant should have 

given prior notice of its intent to revoke the degree and an opportunity to contest the decision, but 

found that the information provided about the bases for the revocation were adequate; agreed with 

plaintiff that she was given insufficient time to present her case, but declined to prescribe a more 

reasonable time; agreed with plaintiff that given “competing narratives” about the events, cross 

examination of adverse witnesses was required and that this requirement did not impose a severe 

fiscal burden on defendant because the witnesses already were present at the hearing; but disagreed 
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that having the investigator present at the hearing violated separation of powers or that the Board’s 

adoption of the investigator’s report violated due process. 

 

Chapter 4: Jurisdiction over the Subject Matter of the Action—The Court’s 

Competency 

 

The Subject-Matter Jurisdiction of the Federal Courts—Diversity of Citizenship  

 

Galette v. N.J. Transit Corp., 607 U.S. 509, 146 S. Ct. 854, 224 L. Ed. 2d 322 (2026).  

 

Galette addressed an antecedent question to diversity jurisdiction: whether a state-created 

corporation is a citizen of the state or instead an arm of the state for purposes of sovereign immunity. 

The Court unanimously held that New Jersey Transit Corp. is not an arm of the State for purposes of 

sovereign immunity but rather is a state citizen for purposes of diversity jurisdiction. The Court 

considered a number of formal and “holistic” factors, including whether New Jersey Transit is 

separate entity, whether it operates independent of the state or is subject to its control, and whether 

the state is liable for its debts or obligation; in particular, the Court relied on earlier diversity 

jurisdiction decisions raising analogous questions, including its 1973 decision in Moor v. County of 

Alameda, 411 U.S. 693, 93 S. Ct.1785, 36 L. Ed. 2d 596 (1973), considering whether a county was 

an arm of the State, and therefore not a “citizen” for purposes of diversity jurisdiction. The Court 

declined to adopt a rule “that the State’s own characterization of an entity *** should be 

dispositive.” Is this approach consistent with the Court’s characterization of other state created 

entities for purposes of diversity jurisdiction?  

 

Traub Lieberman Straus & Shrewsberry LLP v. National Life Insurance Company, 

2026 WL 1683243 (S.D.N.Y. 2026). 

 

A law firm organized as a limited liability partnership sued an insurance company and 

invoked complete diversity alleging that it is “organized and existing under the laws of New York 

with a principal place of business” in White Plains, New York, and defendant is an “insurance 

company organized and existing under the laws of the State of Vermont with a principal place of 

business” in Montpelier, Vermont. The district court held that plaintiff had not adequately alleged its 
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citizenship; can students explain why? Citing Carden (Casebook, p. 313), the court wrote: “It is 

axiomatic that, “[w]ith the exception of corporations, the citizenship of business entities is derived 

from the citizenship of all members of the entity.” Rather than dismissing the complaint the court 

ordered plaintiff to file a letter “explaining the basis for its assertion that diversity of citizenship 

exists and shall state the citizenship of each of the limited liability partnership’s members, 

shareholders, partners, and/or trustees.” Should the court have required an amendment to the 

complaint?  

 

Johnson v. Papagianni, 2026 WL 588705 (S.D.N.Y. 2026).  

 

The facts offer a good teaching hypothetical for diversity jurisdiction under § 1332(a)(3). 

Two lawyers sued a client for not paying their bill of over $800,000 bill in connection with trusts 

and estates work that successfully secured recognition of a will that entitled the client to an $8.5 

million fidelity brokerage account; Fidelity also was named as a defendant. The suit was filed in the 

Southern District of New York and sought prejudgment attachment of $1,000,000 held in the 

Fidelity account. 

§ Plaintiff Johnson was a licensed attorney in New York with a residence and 

driver’s license in New York, and who is registered to vote in New York. At the 

time of filing, he was living in the UK on a temporary skilled worker visa.  

§ Plaintiff Perdiou was a licensed attorney in Greece, a Greek citizen, and a resident 

of Greece. 

§ Defendant Papagianni is a Greek citizen and a resident of Greece. 

§ Defendant Fidelity is a Massachusetts corporation with its principal place of 

business in Massachusetts.  

The district court denied a motion to dismiss for lack of subject matter jurisdiction, relying 

on 28 U.S.C. § 1332(a)(3) and Second Circuit precedent: “Because there are ‘aliens ... on both sides 

of the litigation along with fully diverse domestic opposing parties,’ there is complete diversity of 

citizenship. … This is not a case where ‘diversity is lacking’ because ‘the only parties are foreign 

entities, or ... on one side there are citizens and aliens and on the opposite side there are only 

aliens.’” 
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Rosenwald v. Kimberly-Clark Corp., 152 F.4th 1167 (9th Cir. 2025). 

 

The decision focuses on adequately pleading citizenship and the amount in controversy for 

diversity jurisdiction; it also considers the jurisdictional effect of Royal Canin (Rules Supplement) 

on an amended complaint; and it discusses the concept of “constructive amendment” of a pleading. 

Of interest, defendant is the party most vigorously defending federal jurisdiction, and plaintiffs, 

while, as the court emphasized, represented by “sophisticated counsel,” they consistently failed to 

plead subject-matter jurisdiction although filing in federal court. Consumers filed a putative class 

action in California federal court against a manufacturer for falsely representing in violation of state 

law that its tissue wipes could kill germs. The district court dismissed the complaint for failure to 

state a claim, and on appeal, the Ninth Circuit questioned its jurisdiction because the complaint did 

not allege defendant’s citizenship or the amount in controversy, and it allowed amendment of the 

already-amended complaint under 28 U.S.C. § 1653 (Rules Supplement). As a matter of first 

impression, the Court of Appeals held that because the party invoking federal jurisdiction bears the 

burden of pleading and proving it, the party must affirmatively allege citizenship and judicial notice, 

as taken by the district court in this case, could not cure the gap. Moreover, the court questioned 

whether public information could in fact decide corporate citizenship; in its view, although the state 

of incorporation can be determined from on-line sources, the principal place of business cannot be 

determined simply by looking at where the headquarters are located. 

The original complaint stated no dollar amount and so the legal-certainty test did not apply. 

As to the Third Amended Complaint (TAC), plaintiffs, citing Rule 11, conceded they could not 

allege $5 million dollars to meet § 1332(d)(2). But the Court found that the TAC did not plausibly 

allege that each class member could recover more than $75,000, and so § 1332(a) likewise was not 

met. In reaching that conclusion, the decision carefully explained the aggregation rules that come 

into play and which students can be asked to apply:  

 

Each named plaintiff—and potential class member—bought wipes for themselves. 

Thus, “their claims are separate and distinct,” so “aggregation is not permitted.” * * * 

Only “one plaintiff [must] satisf[y] the amount-in-controversy requirement for 

diversity jurisdiction[;] the other plaintiffs come in under the court's supplemental 

jurisdiction regardless of whether their individual claims satisfy the requirements of § 

1332.” * * * see [Exxon Mobil Corp. v. Allapattah Servs., Inc., Casebook, p. 365].   
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The TAC “suggest[ed]” that each plaintiff would recover $1,000 in actual damages under state 

consumer law and up to $10,000 in punitive damages,” and that any statutory gap would be filled 

with attorney’s fees. However, the state law provided that the total award in a class action must be at 

least $1000, and sets no floor for individual recoveries; concluding from the record that the class 

included at least 1,000 Californians, damages for each class member would be between 99 cents and 

$14.03. In particular, the TAC omitted claims of non-California consumers, initially alleged in the 

original complaint, and defendants sought to retain federal jurisdiction by insisting those claims be 

“folded into” the damages calculation, pointing to the “exception” in Royal Canin (Rules 

Supplement) that an amendment reducing the alleged amount in controversy to below the statutory 

requirement “will usually not destroy diversity jurisdiction.” That exception did not apply, as it did 

not in Royal Canin itself, where plaintiff, as the master of the complaint, chooses to add or subtract 

claims—the situation here. Finally, the Ninth Circuit declined defendant’s request to constructively 

amend the pleadings or to permit a fourth amendment. In making that decision, the court relied on 

six factors: (1) whether the record shows the missing jurisdictional fact; (2) when the missing fact is 

supported by “stronger evidence”; (3) when the jurisdictional fact is undisputed; (4) whether plaintiff 

has advanced a theory in favor of jurisdiction; (5) when the record has been developed to prevent 

surprise; and, (6) when “‘nothing is to be gained by’ further proceedings.” These factors on balance 

cut against retaining federal jurisdiction through constructive amendment.  

 

(For another post-Royal Canin decision involving amendment to eliminate CAFA allegations, see 

Faulk v. JELD-WEN, Inc., 159 F.4th 618 (9th Cir. 2025).)  

 

Skyline Tower Painting, Inc. v. Goldberg, 148 F.4th 209 (4th Cir. 2025). 

 

Neighboring residents sued a TV tower owner and tower painting company in state court 

alleging defendants’ hydroblasting dispersed lead paint onto their properties. Defendants removed to 

federal court under CAFA, and the district court granted plaintiffs’ motion to remand under CAFA’s 

local-controversy exception. Defendants petitioned to appeal under 28 U.S.C. § 1291 and § 1453. 

The appeals court exercised jurisdiction under § 1291, dismissed the § 1453 petition, holding that the 

CAFA provision for appeal was not the exclusive channel for appeal, and that a remand order based 

on one of CAFA’s exceptions does not show a defect in removal procedure or a lack of subject 
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matter jurisdiction, and so §§ 1447(c) and (d) did not bar an appeal as of right under § 1291. The 

appeals court then affirmed the district court’s remand. As a matter of first impression, the Fourth 

Circuit held that the party seeking remand of an action removed under CAFA must prove that a 

CAFA exception applies by a preponderance of the evidence; although the statute is silent on this 

point, the preponderance standard is the “default” rule. Moreover, plaintiffs met their burden with 

respect to citizenship by relying on evidence extrinsic to the complaint that set forth residency 

information of individuals and businesses, and the district court did not err by adopting “a rebuttable 

presumption that evidence of residency demonstrate citizenship”—a lower evidentiary bar to prove 

citizenship than required to establish conventional diversity jurisdiction. Further the appeals court 

held that the “significant defendant” requirement of the local-controversy exception did not only 

apply to the most significant defendant: “Because the local-controversy exception requires only that 

the local defendant be “significant,” while the home-state exception refers to “the primary 

defendants,” a review of the statute as a whole supports that the local-controversy does not require 

that the local defendant be superlatively “primary,” but merely “significant.” As to what counts as 

significant, the appeals court declined to set forth a “specific numerical threshold.”  

 

Emps. at Clark Cnty. Gov’t Ctr. v. Monsanto Co., 163 F.4th 602 (9th Cir. 2025). 

 

The suit was brought in state court on behalf of workers at a municipal building in Las Vegas 

on land that was contaminated by toxic chemicals that defendant sold. Defendants removed under 

CAFA, and the district court remanded finding the local-controversy exception to CAFA applied 

because plaintiffs and their injuries were localized. The Ninth Circuit reversed, on the view that the 

local-controversy exception should be read narrowly and does not apply when defendant’s conduct 

causes injury throughout several states, even if the class action is raised in a single state. Since 

defendant sold the toxic chemicals widely across the United States, litigation in federal court was 

appropriate. 

 

The Subject-Matter Jurisdiction of the Federal Courts—Federal Questions  

 

Murphy v. Coinbase Inc, 2026 WL 1799224 (N.D. Cal. 2026). 

 

Students are likely to be engaged by the subject of the dispute: Coinbase users filed a 
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putative class action in California state court against the cryptocurrency exchange and its parent 

company, alleging fraudulent activity that caused them to lose more than $1.8 million from their 

accounts. In particular, they alleged the defendants promised them “bank-level” and “industry-

leading” security, but didn’t even provide customer support after their assets were stolen. The 

complaint alleged violations of state law only, but referred multiple times to the federal Electronic 

Funds Transfer Act, 15 U.S.C. § 1693, and Regulation E, its implementing rule. Defendants 

removed, arguing that the state law claims necessarily involved interpretation of federal law. The 

district court agreed, denying the motion to remand. It concluded that under Grable (Casebook, p. 

342) and Gunn (Casebook, p. 347) the case falls into the small category of disputes that can be heard 

in federal court because relief will “implicate significant federal issues,” namely those that “turn on 

substantial questions of federal law”—in this case, the unresolved, “deeply unsettled” question of 

how the Electronic Funds Transfer Act applies to crypto transactions—and would have a 

“substantial impact on the federal system as a whole.” The district court rejected the argument that 

permitting removal would upset state-federal balance and essentially federalize whole areas of 

California consumer law.   

 

The Subject-Matter Jurisdiction of the Federal Courts—Supplemental Claims and 

Parties  

 

Poppleton Now Community Association, Inc. v. La Cite Development, 175 F.4th 455 

(4th Cir. 2026).  

 

The dispute involves claims by neighboring property owners against a city and developer, 

alleging a taking under federal law and a private nuisance in violation of Maryland law. The district 

court dismissed all claims and the Fourth Circuit held it was an abuse of discretion to exercise 

supplemental jurisdiction over the state claim; no discovery had yet taken place, the federal claim 

was dismissed on a motion to dismiss, the case implicated strong state interests, and there was no 

substantial caselaw applying state private nuisance law to claims analogous to those at issue. 

 

Williams v. Addison Community Schools, 168 F.4th 791 (6th Cir. 2026). 

 

Plaintiff, president of a Michigan school board, sued alleging federal and state constitutional 
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claims after being voted out of office following allegations of misconduct. The district court 

dismissed all claims on the merits, and on appeal, the Sixth Circuit held it was an abuse of discretion 

to exercise supplemental jurisdiction over the state constitutional torts under the Michigan 

Constitution’s Free Speech and Fair and Just Treatment Clauses. Although power over them existed 

even after dismissal of the federal claims because they arose out of the same facts and formed part of 

the same case or controversy for purposes of 28 U.S.C. § 1367(a), the district court abused its 

discretion under § 1367(c) by exercising supplemental jurisdiction over novel claims for which there 

was no federal analogue, and the Michigan courts had not yet addressed whether the Fair and Just 

Treatment Clause could be enforced through a private right of action. In this circumstance, concerns 

about state comity argued against interpreting a unique state constitutional provision in the first 

instance. But the Sixth Circuit emphasized that its ruling was narrow:  

 

[W]e reiterate that a district court does not abuse its discretion in exercising 

supplemental jurisdiction where none of the circumstances under § 1367(c) exists. 

*** And indeed, “the default assumption is that the court will exercise supplemental 

jurisdiction over all related claims.” *** In other words, a district court must 

ordinarily exercise supplemental jurisdiction over all related state claims and should 

only decline to do so, in its discretion, for one or more of the reasons enumerated in § 

1367(c). And even where a § 1367(c) circumstance applies, a district court does not 

necessarily abuse its discretion by exercising supplemental jurisdiction; in evaluating 

whether to do so, the district court should still consider and weigh judicial economy, 

convenience, fairness, and comity. *** As such, district courts should not read this 

opinion to restrict their broad discretion to exercise supplemental jurisdiction, as our 

holding here is narrowly tailored given the specific factual circumstances of this case. 

 

The Subject-Matter Jurisdiction of the Federal Courts—Removal   

 

Removal Based on Diversity Jurisdiction—Citizenship 

 

Moore v. Walmart Inc., 2026 WL 1840099 (W.D. La. 2026). 

 

The decision involves the forum-defendant rule under § 1441(b)(2). Moore sued Walmart 
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and a store employee in Louisiana state court for injuries resulting from a slip and fall at the store.  

Walmart removed and argued that the in-state citizenship of the employee, which would ordinarily 

bar removal, should be disregarded because the defendant was improperly joined. Moore moved to 

remand, but did not invoke the forum-defendant rule in her opposition papers. Moore also did not 

allege her own citizenship in the remand motion, but the court determined from the record that she is 

a citizen of Texas. Looking to the record, the court also found that Walmart is a citizen of Arkansas 

and Delaware, and that the employee is a citizen of Louisiana. The court denied the remand motion, 

explaining that the forum-defendant rule is procedural, not jurisdictional, and so is subject to waiver 

if not raised as an objection within thirty days of the Notice of Removal. In this case, plaintiff failed 

to “articulate the alleged defect” and focused instead on improper joinder and the inaccurate 

assertion that the case lacked complete diversity, and on this basis the court held the argument was 

waived and denied the motion to remand.  

 

Voutsiotis v. PNC Bank, NA, 178 F.4th 951 (6th Cir. 2026). 

 

The decision illustrates the relation between Federal Rule 9(b) and fraudulent joinder 

(Casebook, p. 385). A group of investors sued a federally chartered bank and a bank employee in 

Ohio state court for violating Ohio statutory and common law alleging they approved wire transfers 

by the founder of an investment company that defendants knew lacked any legitimate business 

activity. Defendant-bank removed the case, arguing no colorable cause of action existed against the 

employee, the only non-diverse defendant. The district court granted the motion, and the Sixth 

Circuit affirmed. Judge Sutton’s decision is a clear discussion of the fraudulent joinder doctrine; the 

claim is assessed under the same standard that would apply to an initial pleading, but the court “may 

look to material outside the pleadings for the limited purpose of determining whether there are 

undisputed facts that negate the claim,” always keeping the burden on the removing party to show 

that joinder is improper. The common law fraud claim failed the particularity requirement; the 

complaint failed to plead the specifics of time, place, and content, any fiduciary relationship between 

the employee and the investor group, or prior statements between the employee and the investors. 

(The aiding-and-abetting fraud claim failed because Ohio law does not recognize the claim, and 

plaintiff “cannot establish colorable liability against [the employee] with a cause of action that does 

not exist.”). 
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Williams v. Wingrove, 153 F.4th 455 (5th Cir. 2025). 

 

The decision illustrates the interaction of state law and improper joinder when removal is 

challenged. The estate and surviving family members of a worker who died at a Tyson meatpacking 

plant from COVID-19 sued the plant manager, plant safety manager, and the coworker who infected 

decedent in state court under Texas law, alleging gross negligence and negligence for unsafe 

working conditions and failure to take adequate precautions. Tyson was later joined in the suit. 

Defendants removed to federal court on the basis of diversity jurisdiction, arguing that the two non-

Texas residents were improperly joined, and plaintiffs moved to remand; the district court held that 

under Texas law the company employees did not owe the worker a duty of care relevant to the death, 

and so dismissed those parties from the suit and denied remand. Circuit Judge Haynes, dissenting, 

argued that given disagreements about the meaning of state law, the Court of Appeals should send a 

certified question to the Supreme Court of Texas “so we could follow Texas law correctly.”  

 

Craig v. City of Richmond, Indiana, --- F.4th ---, 2026 WL 1758978 (7th Cir. 2026). 

 

The Seventh Circuit affirmed the district court’s decision to remand the case to state court 

under the Class Action Fairness Act’s (CAFA) “local event or occurrence” exception.  The class was 

composed of residents and nearby businesses alleging several mass torts after a week-long industrial 

fire caused severe property damage. The suit had previously been removed to federal court under the 

“mass action” exception to CAFA, but was subsequently remanded under the “local event or 

occurrence” exception as the injuries occurred from a single fire in a single state. The Seventh 

Circuit agreed, with a singular “event or occurrence” necessary for the exception to apply being read 

broadly to include a single injurious event, even if caused by multiple defendants or tortious actions. 

As a matter of first impression the Seventh Circuit held that CAFA’s local event or occurrence 

exception to the definition of mass action is jurisdictional; likewise, as a matter of first impression, 

CAFA’s use of the words “event or occurrence” in the exception “is some incident or happening that 

causes injury,” and can include but is not limited to “a sudden and unexpected ‘accident.’”  

 

Zurbriggen v. Twin Hill Acquisition, Inc., 178 F.4th 1081 (7th Cir. 2026). 

  

American Airlines employees brought state tort claims against their employer and an apparel 
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manufacturer alleging that new required uniforms caused irritation and other adverse physical 

reactions. The complaint invoked CAFA jurisdiction, but in the third amended complaint, plaintiffs 

elected to drop their class claims and proceed to bellwether trials. Then the Supreme Court decided 

Royal Canin (Rules Supplement), which triggered additional briefing and the filing of a fourth 

amended complaint that deleted language about not seeking class certification and pleaded CAFA’s 

jurisdictional requirements with specificity. The district court concluded it had subject matter 

jurisdiction under CAFA, and the Seventh Circuit agreed:  

 

What matters under CAFA is whether the action was “filed under rule 23.” 28 U.S.C. 

§ 1332(d)(1)(B). As Royal Canin teaches, every amended complaint effectively 

remakes the suit, including “its jurisdictional basis.” * * * Even if the third amended 

complaint undercut subject matter jurisdiction, the fourth amended complaint 

effectively re-filed the case as a ‘class action,’ securing jurisdiction under CAFA. The 

plaintiffs revised their complaint once to destroy jurisdiction, and then they did so 

again to save it. 

 

Chevron USA Inc. v. Plaquemines Par., Louisiana, 146 S.Ct. 1052 (2026). 

 

The Court’s decision involves officer removal under 28 U.S.C. § 1442, a topic that generally 

is beyond the 1L course. However, we mention the case for its interpretation of the term “related to” 

in the context of subject matter jurisdiction, and its reliance on Ford (Casebook, p. 175), which 

interpreted the term in the context of personal jurisdiction. Several Louisiana parishes sued oil and 

gas companies in state court under Louisiana’s State and Local Coastal Resources Management Act 

(SLCRMA) challenging defendants’ oil production during World War II. For purposes of removal, 

the question was whether the claims “related to” defendants’ wartime refining of crude oil for the 

U.S. Military. Justice Thomas, writing for the majority, wrote that one thing can relate to another 

even if it was “not specifically designed to affect” it, and cited Ford (Rules Supplement) for the 

proposition that one thing can relate to another even without a “strict causal relationship.” Justice 

Jackson, concurring, argued that the text and legislative history of § 1442 required “a causal nexus 

between the targeted conduct and the federal duties,” and not just an indirect relationship. 
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Ewalt v. GateHouse Media Ohio Holdings II, Inc., 176 F.4th 880 (6th Cir. 2026). 

 

The Supreme Court’s decision in Enbridge Energy (discussed above in this Memo) already is 

affecting remand practice. In this case, newspaper subscribers filed a putative class action in state 

court, the defendant timely removed, and what followed, as nicely put by the district court, was “a 

game of jurisdictional ping-pong.” The district court denied plaintiff’s motion to remand, five years 

of litigation ensured, and then, after declining to certify the class, the court remanded believing that 

its decision divested it of jurisdiction over both the individual claims and the class claims under the 

Class Action Fairness Act. Once back in state court, plaintiff moved to certify three narrower 

classes; within thirty days of that new class certification motion, defendant “re-removed” based on 

CAFA and once again plaintiffs moved to remand, this time arguing that the motion was untimely 

and that the amount-in-controversy requirement was not met. The district court equitably tolled the 

time to remove, but the Court of Appeals reversed, finding that the state class-certification motion 

did not reset the 30-day period for filing the notice of removal, which was triggered by the initial 

complaint unambiguously setting forth the basis for removal, and further, the district court’s 

erroneous remand order after it denied the Rule 23 motion could not equitably toll the period. 

Students might consider the implications of the case for litigation practice. Although the district 

court clearly was in error—its decision ran against the holding of every circuit court to have 

considered whether removal jurisdiction remains over individual claims even after a motion to 

certify a class under CAFA is denied—the Court of Appeals underscored defendant’s failure to 

challenge that ruling at the appropriate time: 

 

We recognize the obvious reality that [defendant’s] fate was largely the result of an 

error it did not commit. While we are powerless to turn back time and remedy the 

error, [defendant] was not similarly powerless in the face of the district court’s 

remand order. [Defendant] had good-faith legal arguments that the case should have 

remained in federal court even after class certification was denied. Yet [defendant] 

stayed silent. The company neither filed a motion contesting the district court’s 

remand order nor sought certification of that order for interlocutory appeal. See 28 

U.S.C. § 1453(c)(1). To be sure, the state of play here was atypical. Yet that reality 

does not change the fact that [defendant] had opportunities to address the matter in a 

timely fashion. Regrettably, its belated attempt to do so came too late in the day. 
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Note on Nonstatutory Ancillary Jurisdiction 

 

Jules v. Andre Balazs Props., 608 U.S. ---, 146 S.Ct. 1209 (2026). 

 

A hotel worker filed a federal action alleging federal and state claims challenging his job 

termination. Defendants invoked rights under the mandatory arbitration agreement governing 

plaintiff’s employment, and moved to stay the federal proceeding pending arbitration under § 3 of 

the Federal Arbitration Act. The district court stayed the proceedings, the arbitration went forward, 

and the arbitral award ruled in favor of defendants and awarded them sanctions. Defendants then 

went back to federal court to confirm the award under § 9 of the FAA, and the plaintiff-worker 

argued the district court lacked subject matter jurisdiction because the confirmation motion did not 

present federal questions and complete diversity was not present. The district court confirmed the 

award, the Second Circuit affirmed, and the Supreme Court agreed. The Court distinguished the 

situation from Vaden (Casebook, p. 334), which called for “looking through” the complaint to 

determine whether the dispute raises § 1331 jurisdiction. In this case, the initial case filed in federal 

court properly invoked federal-question jurisdiction over federal employment discrimination claims, 

and in no way did the FAA eliminate that jurisdiction while the parties arbitrated under the 

employment contract. Nor did the fact that the confirmation motion required the court to convert the 

arbitral award into a judicial judgment change the result; to the contrary, as Kokkonen (Casebook, p. 

379) recognized, “federal courts have the power to incorporate private settlements into orders of the 

court when resolving claims that are the subject of those settlements.”  

 

Messer v. Garrison Investment Group, LP, 177 F.4th 507 (4th Cir. 2026). 

 

Former employees won a class action money judgment from their employer for its failure 

both to provide sufficient warning as required under the federal Worker Adjustment and Retraining 

Notification Act (WARN) before it closed due to insolvency and to validly terminate its severance 

plan under the Employee Retirement Income Security Act (ERISA). The judgment creditors then 

sued to enforce the judgment, based on alter ego and veil piercing theories, against an investment 

group alleged to be the employer’s successor in interest. The district court granted defendant’s 

motion to dismiss for lack of jurisdiction, finding that § 1331 jurisdiction was not present for the 
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WARN Act or ERISA claims because the enforcement claims were asserted against a party never 

found liable under either act, and ancillary jurisdiction could not fill the gap. 

 

Casa Express Corp. as Tr. of Casa Express Tr. v. Bolivarian Republic of Venezuela, 158 

F.4th 1176 (11th Cir. 2025). 

 

Plaintiff obtained a $40 million judgment against Venezuela in the U.S. District Court for the 

Southern District of New York and then sought to execute it against third-party defendants (we 

discuss the third-party issue later in this Memo, with respect to Chapter 9) by commencing a 

supplementary proceeding under a constructive trust theory. Here we focus on the question of 

ancillary jurisdiction, which the Court of Appeals held did not extend under Kokkonen (Casebook, p. 

379) to supplementary proceedings that seek to “impose an obligation to pay an existing federal 

judgment on a person not already liable for that judgment” or to exercise jurisdiction “over 

proceedings that are entirely new and original.” In this case, the supplementary proceeding was a 

disguised effort to shift liability from Venezuela to the third parties based on new facts and theories, 

and had “nothing to do with the New York judgment.”   

 

Johnson v. Mazie, 144 F.4th 146 (3d Cir. 2025).  

 

The decision raises the question of whether ancillary enforcement jurisdiction can confer 

original jurisdiction sufficient to support removal of a state court putative class action challenging 

fees awarded in an MDL proceeding, and the Third Circuit held it did not. To simplify, a law firm 

represented consumers in a products-liability MDL and, after a $300 million-plus settlement, 

collected agreed contingent fees from the common-benefit fund. Many challenges followed; relevant 

here, MDL-clients sued the law firm and lawyers in New Jersey state court alleging state law claims. 

Before service, defendants removed and plaintiffs moved to remand. The district court refused to 

remand, asserting sua sponte enforcement jurisdiction based on the prior MDL settlement, and 

“granted Defendants’ motion for judgment on the pleadings, applying issue preclusion sua sponte.” 

On the cross-appeals, the Third Circuit, relying on Syngenta Crop Protection, Inc. v. Henson, 

537 U.S. 28, 123 S. Ct. 366, 154 L.Ed.2d 368 (2002), held that ancillary enforcement jurisdiction 

does not confer original jurisdiction for purposes of removal. Class discussion can comfortably lead 

to Gunn (Casebook, p. 347) and whether the state claims arose under federal law for purposes § 
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1331 jurisdiction; the Court of Appeals held that the fee challenge did not raise a federal issue even 

though the fees were awarded by a federal court in an MDL. As to diversity jurisdiction, the Third 

Circuit remanded; the district court failed to determine whether the amount in controversy was 

satisfied or whether either of the exceptions within § 1446(c)(2)(A) applied, namely because the 

complaint seeks either “nonmonetary relief” or “a money judgment, but the State practice either does 

not permit demand for a specific sum or permits recovery of damages in excess of the amount 

demanded.” § 1446(c)(2)(A). The court held that in such a case, removal based on diversity 

jurisdiction is proper if “the district court finds, by the preponderance of the evidence, that the 

amount in controversy exceeds $75,000.” Here the district court erred by not considering evidence 

from both sides and making a specific finding on whether the amount in controversy exceeded 

$75,000.  

 

Casa Express Corp as Trustee of Casa Express Trust v. Bolivarian Republic of 

Venezuela, 158 F.4th 1176 (11th Cir. 2025). 

 

The decision concerns the availability of ancillary jurisdiction in a supplementary proceeding 

to enforce a New York judgment in Florida against properties owned by third-party defendants. The 

topic of supplementary proceedings as an enforcement device is included in Chapter 15 (Casebook, 

p. 1204); impleader is included in Chapter 9 (Casebook, p. 762). Here we focus on the limits of 

ancillary jurisdiction under Kokkonen (Casebook, p. 379) over impleaded defendants. The facts of 

the case are complex but interesting, involving efforts to enforce a $40 million judgment against 

Venezuela based on unpaid global bonds and a global note. The basis of the action was to establish a 

“bribery scheme and a link between the misappropriated Venezuela funds and the Florida properties 

in an effort to impose a constructive trust against the properties.” The Supreme Court, in a case 

decided after Kokkonen, has established that a court’s ancillary jurisdiction does not reach to 

proceedings “to impose an obligation to pay an existing federal judgment on a person not already 

liable for that judgment” or to exercise “jurisdiction over proceedings that are entirely new and 

original.” Peacock v. Thomas, 516 U.S. 349, 116 S.Ct. 862, 133 L.Ed.2d 817 (1996). Under this test, 

the Eleventh Circuit affirmed the district court’s dismissal for lack of ancillary jurisdiction; the suit 

was seeking to shift liability onto third-party defendants on a theory of relief “of a different kind” 

than that in the prior decree—the decree against Venezuela was based on nonpayment; the third-

party defendant claims were based on alleged bribery. The Eleventh Circuit likewise agreed that 
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liability could not be based on a constructive trust theory, which, again, was “more like a wholly 

independent substantive action” rather than an action filed to enable the court to enforce a prior 

judgment.  

 

Challenging the Subject-Matter Jurisdiction of the Court 

 

Renteria-Hinojosa v. Sunsweet Growers, Inc., 150 F.4th 1076 (9th Cir. 2025). 

 

The decision raises questions of preemption, removal, mandatory grievance procedures, the 

distinction between claim-processing and jurisdictional rules, and appellate review of a remand 

order—individually and combined, topics that may be beyond some 1L courses, but in a fact pattern 

that is straightforward and accessible. Former workers filed a putative class action in California state 

court against their employer alleging violations of the California Business and Labor Codes for such 

conduct as failing to provide required meal and rest periods, to pay sick pay, or to pay minimum 

wages. They brought a second action in California state court under the California Private Attorney 

Generals Act (PAGA) alleging the same statutory violations. (PAGA provides a private right of 

action to workers to sue for violation of the state employment code that provides for a civil penalty 

that could otherwise be assessed and collected by the state labor agency.) During plaintiffs’ period of 

employment, their wages and conditions were governed by a collective bargaining agreement 

negotiated by their union and employer. Defendants removed both actions on grounds of complete 

preemption under the Labor Management Relations Act, arguing that supplemental jurisdiction 

could be exercised over any non-preempted state law claims, and then moved to dismiss all claims 

on the merits or, in the alternative, to compel arbitration under the collective bargaining agreement. 

The district court dismissed claims regarding untimely wages as preempted and for failing to exhaust 

grievance remedies, and then, in its discretion, declined to exercise supplemental jurisdiction over 

the other state law claims and remanded.  

On appeal, the Ninth Circuit determined that it had jurisdiction to review the remand order 

and could review it in its entirety. First, under Thermtron Products, Inc. v. Hermansdorfer, 423 U.S. 

336, 96 S. Ct. 584, 46 L.Ed.2d 542 (1976), abrogated on other grounds by Quackenbush v. Allstate 

Ins. Co., 517 U.S. 706, 116 S. Ct. 1712, 135 L.Ed.2d 1 (1996), § 1447(d), read in tandem with § 

1447(c), limits the bar on appellate review of remand orders only to those remands based on a defect 

in removal procedure or a lack of subject matter jurisdiction. See Kircher v. Putnam Funds Tr., 547 
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U.S. 633, 126 S. Ct. 2145, 165 L.Ed.2d 92 (2006). Second, the district court’s dismissal of the 

preempted claims for failure to exhaust was not based on a jurisdictional defect; only Congress with 

a clear statement can treat a statutory element as jurisdictional, but here, “[t]he judicial source for the 

exhaustion requirement *** and absence of any clear statement from Congress indicates that it is a 

mandatory claim-processing rule not a jurisdictional requirement.” Third, the district court remanded 

the non-preempted claims because it declined to exercise supplemental jurisdiction, and not for a 

lack of subject matter jurisdiction. On the merits of the appeal, the Court of Appeals affirmed the 

remand of the non-preempted state claims, concluding their resolution did not require interpretation 

of the collective bargaining agreement.  

 

Barker v. Boettcher, 171 F.4th 985 (7th Cir. 2026). 

 

The decision follows in the wake of BP (Casebook, Note 3, p. 388), concerning the scope of 

appellate review under 28 U.S.C. § 1447(d) of an order remanding part of a case following removal 

of a different part—indeed, an ancillary matter involving a challenge to subpoenas served on federal 

employees—under § 1442. As the Seventh Circuit observed, “these questions rarely arise,” but for 

1L students they illustrate the interplay of the various vases for federal jurisdiction. Plaintiff filed a 

property-line dispute against a neighbor in state court. Defendants counterclaimed, asserting adverse 

possession, and served two federal agency officials with subpoenas for documents relating to the 

property. The federal agency refused to comply with the subpoena, and when defendant refused to 

withdraw it, removed the subpoena proceeding under § 1442. Defendants then removed the entire 

action to federal court invoking § 1331, arguing that federal law (a 1785 federal land ordinance and 

an 1851 federal deed to the property’s first owner) set the land boundaries and so the case arose 

under federal law; defendants also invoked § 1442. Plaintiff moved to remand the entire case, and 

the district court remanded, but retained jurisdiction over the subpoena proceedings and granted 

summary judgment to the agency, quashing the subpoenas. Section 1447(d) provides: “An order 

remanding a case to the State court from which it was removed is not reviewable on appeal or 

otherwise” but allows for review of remands of cases removed under § 1442 or § 1443. In BP, the 

Supreme Court, focusing on the word “order,” found that the district court’s entire remand order is 

reviewable, and not just the reasons why removal was improper under the federal officer (or civil 

rights) statute. Applied to the case here, the Court of Appeals held that it had power to review the 

entire remand order, and that the district court did not err in retaining jurisdiction over the subpoena 
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proceeding but remanding the rest of the case. Congress amended § 1442 to allow federal officers to 

remove ancillary proceedings, such as those seeking a subpoena, while leaving the rest of the case in 

state court. Can the students explain why jurisdiction under § 1331 was not present under the Grable 

test (Casebook, p. 342)? 

 

Chapter 5. Venue, Transfer, and Forum Non Conveniens  

 

Venue in the Federal Courts 

 

To drive home the distinction between venue and subject matter jurisdiction, and why the 

distinction matters, consider Bickham v. Macy’s, Inc. No. 25-5062, 2025 WL 1565036, at *2 (6th 

Cir. May 30, 2025), a pro se action arguing, on appeal, that the district court lacked subject matter 

jurisdiction over a federal employment discrimination claim. The appeals court in an unreported 

decision written by Judge Sutton held that the error in filing the complaint in the Eastern, and not the 

Western, District of Kentucky raised only a venue problem that did not affect § 1331, and further the 

district court was not required sua sponte to transfer the case to another venue. The decision also 

illustrates the difficulty that unrepresented parties face in navigating federal court rules. The 

distinction also was central to National Labor Relations Board v. Universal Smart Contracts, LLC, 

166 F.4th 304 (2d Cir. 2026), a more complicated fact pattern involving the application of 29 

U.S.C. § 161(2) in an agency subpoena-enforcement proceeding.   

 

Cox v. Gritman Medical Center, 170 F.4th 724 (9th Cir. 2026). 

 

The case involves wrongful death and survivor claims under Washington law against a 

medical center and doctors claiming defendants over-prescribed drugs leading to a fatal overdose. 

The action was filed in the Eastern District of Washington where plaintiffs lived. Defendants were 

Idaho residents and treatment occurred in Idaho. Defendants moved to dismiss under Rule 12(b)(2) 

and (b)(3) and alternatively to transfer to the District of Idaho. The district court granted the 

jurisdiction motion and did not reach venue. On appeal, the Ninth Circuit reversed the jurisdictional 

dismissal and exercised discretion to address the venue issue in the first instance because it raised a 

“purely legal” question concerning 28 U.S.C. § 1391(b)(2). To determine where a substantial part of 

the events or omissions giving rise to the claim occurred, the Court of Appeals recited that in a tort 
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case it is sufficient to look at the “locus of the injury”; the complaint alleged that decedent ingested 

the prescribed drugs, overdosed, and died in Washington, thus supporting venue in the Eastern 

District of Washington.  

 

Venue in the Federal Courts—Special Venue Statutes (p. 409, Note 6)  

 

United States v. Liounis, 179 F.4th 124 (2d Cir. 2026). 

 

The decision applies the special venue rules of the Federal Debt Collection Procedures Act 

(FDCPA), which makes transfer mandatory if “the debtor so requests” to the district “in which the 

debtor resides.” 28 U.S.C. § 3004(b)(2), and contains an excellent discussion of venue. It also 

illustrates garnishment procedure.  

Defendant was convicted of fraud and sentenced to prison and restitution of about $3.8 

million. Ten years later, the government moved under the FDCPA in the Eastern District of New 

York for a writ of garnishment to collect the required restitution, on the ground that defendant had 

defaulted, and the government believed he had received a nonexempt interest in funds under a 

settlement award from the September 11th Victims Compensation Fund that were to be transferred 

to a law firm. The clerk of the court issued the writ against the law firm and sent a notice to 

defendant as the judgment debtor. Seventeen days later, defendant, pro se, sent a letter objecting to 

the garnishment order and, among other things, asked the court for a hearing and to transfer the 

proceeding to the Eastern District of North Carolina, the district in which defendant was 

incarcerated. The district court in New York denied the request and objections, on the ground that 

the objections were baseless, the funds were not exempt, questions at issue were plain matters of 

statutory interpretation, no fact finding was needed, and the FDCPA transfer provision was not 

mandatory and could be denied for good cause under § 3013, a separate provision that grants district 

courts plenary authority to “make an order denying, limiting, conditioning, regulating, extending or 

modifying the use of any enforcement procedure under the statute.” 

The Second Circuit reversed; the statute uses the word “shall” and so imposes a “mandatory 

command” because shall means “must.” This language, the Court of Appeals explained, fits with the 

purpose of venue, which “as a general matter * * * is specific and unambiguous; it is not one of 

those vague principles which, in the interest or some overriding policy, is to be given a ‘liberal 

construction.’ * * * A party who has not ‘consented’ to venue ‘has a right to invoke the protection 
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which Congress has afforded him.’” The separate provision affording the court authority to limit or 

modify “any enforcement procedure” does that—it addresses how the government enforces its debt 

obligations, but does not implicate venue transfer. As for the appropriate relief, joining the Ninth and 

Eleventh Circuits and rejecting the Sixth Circuit’s contrary analysis, the Second Circuit held that 

violation of the mandatory transfer provision is not subject to harmless error review. The court 

acknowledged that it had inherent authority to transfer the case, but did not exercise that authority 

because defendant had since been moved to a residential reentry facility and no longer resided in the 

Eastern District of North Carolina; instead, the Second Circuit remanded to the district court to 

consider a renewed motion to transfer to the district in which defendant now resided. 

 

Transfer of Venue in Federal Courts  

 

In re Google, L.L.C., 172 F.4th 450 (5th Cir. 2026). 

   

The Fifth Circuit decision (written by Judge Ho for the majority, with Judge Higginson, 

dissenting) granted Google’s petition for mandamus to transfer an antitrust suit against it from the 

Eastern District of Texas to the Northern District of California. The district and circuit courts applied 

the eight factor test of In re Volkswagen of Am., Inc., 545 F.3d 304, 311 (5th Cir. 2008) (en banc) 

and held that the district court abused its discretion by misapplying the law. Judge Ho drilled down 

on the court-congestion factor, calling it the most “speculative” of the Volkswagen factors, and 

posited that the proffered evidence of median time-to-trial did not implicate potential delay in a 

complex case such as this antitrust suit. Further, the Court explained, even if this factor deserved 

weight, it did not warrant the dispositive weight that it found the district court accorded it; the 

district court failed to balance all of the factors. Along the way the Court also rejected the argument 

that the Clayton Act’s liberal venue provisions expanded plaintiff’s venue options.   

 

In re TruBridge, Inc. v. Hosp. Serv. Dist. No. 1 of the Parish of Lasalle, 2026 WL 

252660 (5th Cir. 2026). 

 

A hospital sued the provider of electronic health records in Louisiana district court seeking to 

declare their contract null and void. The contract contained a forum-selection clause designating 

Alabama as the selected forum. Defendant moved under § 1404(a) to transfer venue to the Southern 
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District of Alabama. The Louisiana district court denied the motion and the Court of Appeals denied 

mandamus relief affirming the district court’s decision that enforcement of the clause would be 

unreasonable as a matter of federal law under Atlantic Marine (Casebook, p. 433) because it would 

contravene a strong Louisiana public policy against such terms in public contract. Because there was 

no valid forum selection clause, the district court was not bound by the modified Atlantic Marine 

transfer analysis—only the traditional § 1404 analysis—and the district court’s analysis did not rely 

on a single factor and did not abuse its discretion. 

 

Ponkey v. LLR, Inc., 2025 WL 3034693 (9th Cir. 2025). 

 

 The Court affirmed the district court’s denial of plaintiff’s motion to transfer from the 

Western District to the Eastern District of California notwithstanding a forum term that designated 

the Eastern District as the selected forum. Plaintiff did not invoke the term until two years into the 

litigation and only after the presiding judge had entered unfavorable rulings; on this basis, the district 

court found that plaintiff was “judge shopping.” The Court found that the district court’s findings 

were “sufficient to justify denying the motion of transfer” and qualified as “extraordinary 

circumstances” under Atlantic Marine (Casebook, p. 433) 

 

Cho v. Meta Platforms, Inc., 2026 WL 1472245 (N.D. Cal. 2026). 

 

The dispute involved federal claims of sex and pregnancy-related discrimination and 

harassment by a Meta employee terminated after Meta announced the end of its Diversity, Equity, 

and Inclusion programming. The employment agreement contained a “mutual arbitration” term that 

designated as “the place of arbitration … the county in which the Employee worked” at the time the 

dispute or claim arose. Plaintiff was employed within the Western District of Washington, but filed 

suit in the Northern District of California. Meta moved to transfer under § 1404 to enforce the forum 

term, and the district court ordered transfer. In the first step of the district court’s analysis, it 

extended the modified analysis of Atlantic Marine (Casebook, p. 433) to forum selection provisions 

in arbitration agreements, holding the agreements treat not only the situs of arbitration but also of 

litigation. In the second step the court held plaintiff did not overcome the presumption of 

enforceability of the clause; in particular, because plaintiff was employed by Meta in the selected 

forum and still lives there, “the interests of Washington state in the parties’ dispute is at least equal 
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to California’s interest in the controversy based on the fact that Meta’s headquarters lies within this 

District.” The court made clear that the transferee court had authority to decide whether the 

agreement was unenforceable, in particular under the federal Ending Forced Arbitration of Sexual 

Assault and Sexual Harassment Act (“EFAA”), which provides that predispute arbitration 

agreements are not enforceable with respect to sexual harassment disputes. 9 U.S.C. § 402(a). 

 

Khalil v. President, United States, 164 F.4th 259 (3d Cir. 2026). 

 

Students likely are familiar with ongoing litigation involving the detention and proposed 

removal of Mahmoud Khalil, a permanent resident, for his advocacy about Palestine while enrolled 

as a graduate student at Columbia University. In this decision, the Third Circuit considered various 

jurisdictional issues pertinent to his habeas corpus petition. Khalil was initially detained in New 

York, where his lawyers filed for habeas relief, but by the time the petition was filed, immigration 

officials had transferred him to New Jersey. Under the habeas statute, district courts may grant 

habeas relief only if the court issuing the writ has jurisdiction over the custodian, i.e., the district of 

confinement. 28 U.S.C. § 2241(a). The statute further permits a federal court that lacks jurisdiction 

to transfer the case to another court where the case could have been brought. 28 U.S.C. § 1631. The 

New York court in the interest of justice transferred the case to New Jersey district court, and in his 

second amended petition, Khalil named the warden of the New Jersey detention center, and that 

amendment related back to the original filing, thus meeting the statutory requirement that petitioner 

name his immediate custodian. The Court of Appeals rejected the argument based on Hoffman v. 

Blaski (Casebook, p. 410) that § 1631 does not enable a court without jurisdiction to acquire 

jurisdiction that it otherwise lacked. As the court explained, “That is true but irrelevant.”  

 

The only effect of the transfer statute is that “the action... shall proceed as if it had 

been filed in... the court to which it is transferred on the date upon which it was 

actually filed in... the court from which it is transferred.” * * * That is consistent with 

what happened here; the New Jersey District Court did not use § 1631 to acquire 

jurisdiction. * * * [T]he transfer “merely remedie[d] the procedural defect—it 

convey[ed] no substantive authority” on the transferee court that it would have lacked 

at the time the action was filed. 

 



73  

Venue-Selection Agreements  

 

Declan Flight, Inc. v. Textron eAviation, Inc., 177 F.4th 1110 (11th Cir. 2026) 

 

The Eleventh Circuit unanimously held that although federal law as announced in Atlantic 

Marine (Casebook, p. 433) governs the enforceability of a venue selection clause, the scope of the 

clause and its applicability is a matter of contract interpretation governed by the substantive law of 

the contract, and not federal common law. Boiled down, Declan, an Arizona company, and Right 

Rudder Aviation (RRA), a Florida company, contracted with the Slovenia-based subsidiary of a 

Slovenia aircraft manufacturer to manage the manufacturer’s sales in the United States. After 

Textron purchased the manufacturer and integrated it into its marketing network, the manufacturer 

eventually terminated both management contracts. Declan’s contract included a choice-of-law clause 

that made Slovenian law the governing law;11 RRA’s contract likewise designated Slovenian law as 

the governing law.12 The U.S. companies sued Textron in Florida district court, alleging tortious 

interference with contractual relations, and Textron moved to dismiss on multiple grounds, including 

forum non conveniens in light of the contractual term which it argued designated Slovenia as the 

appropriate forum. The district court granted the motion, holding Textron could enforce the term 

although it was not a party to the contract under the doctrine of equitable estoppel, and then, 

applying Atlantic Marine, “concluded that Slovenia provided an adequate and available forum and 

that the public interest factors did not weigh against that forum adjudicating the matter…” and 

dismissed for forum non conveniens.  

The Court of Appeals unanimously reversed, joining those circuits that recognize “two 

separate steps to analyzing a forum-section clause: (1) applicability based on state law (and/or the 

law of the contract) and (2) enforceability based on federal common law.” As to the first step, the 

Court found that in diversity case, the court was to look to the choice-of-law rule of the forum state 

(in this case Florida). Florida law presented two different choice-of-law rules. Under the first, if the 

contract contains a choice-of-law provision, then the selected law applies unless it “contravenes 

 
11 The clause stated: “Any controversial relations arising from this or in connection with this contract will be settled 
primarily by the contracting parties by mutual consent, otherwise the dispute shall be settled by the court having 
jurisdiction over the seat of the Contracting Authority.” The contracting authority referred to the subsidiary 
headquartered in Slovenia. 
 
12 The contract provided that, “[i]n case of dispute the courts of Nova Gorica, Slovenia shall have jurisdiction” and that 
the contract was “governed by the laws of Slovenia.” 
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strong public policy,” and under this test, Slovenian law applied. Under the second, matters deemed 

procedural are governed by Florida law even where another forum’s substantive law applies, and 

under this test, Florida law would displace Slovenian law. Making an Erie prediction in the absence 

of Florida law on whether matters of interpretation of a forum-selection clause are substantive or 

procedural, the Court concluded they fall outside the procedural inquiry of whether a clause is valid 

and enforceable, and so Slovenian law applied and Slovenian law, governed by decisions of the 

European Court of Justice, applies “jurisdiction clauses” only to the parties to the contract. So, 

although the appropriate way to enforce a forum-selection clause designating a foreign forum is 

through the doctrine of forum non conveniens, and under Atlantic Marine (Casebook, p. 433) the 

clause should be given controlling weight in all but the most unusual circumstances, in this case 

there was no clause to enforce and the Atlantic Marine test did not apply. Thus, because the district 

court applied the wrong legal standard, it was an abuse of discretion to dismiss the claims on 

grounds of forum non conveniens.  

 

Chapter 6. Ascertaining the Applicable Law 

 

The Erie Doctrine: The Rules of Decision Act and the Rules Enabling Act  

 

Retro Metro, LLC v. City of Jackson by & through City Council, 147 F.4th 551 (5th Cir. 

2025). 

 

A lessor brought a breach of contract action in federal court against the city and various 

officials for terminating its lease. The district court dismissed the claim under the so-called minutes 

rule, which required the lease to be explicitly recorded in the official minutes of the city council to 

be treated as an enforceable contract. On appeal, plaintiff argued that defendants, having 

acknowledged existence of the lease in prior state court litigation with the same parties, were 

judicially estopped from asserting the lease was unenforceable. In its briefs, plaintiffs cited federal 

and state judicial-estoppel doctrine interchangeably; the city cited only federal law but argued that 

federal law could not “override” the minutes rule. 

On appeal, the Fifth Circuit held that state judicial-estoppel doctrine applied. The circuit 

court acknowledged that judicial estoppel is generally a matter of federal procedure and is applied to 

protect the federal court from manipulation. But within the Fifth Circuit, state judicial estoppel 
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doctrine governs when “distinctly nonfederal issues are at stake.” As the court explained: “Distinctly 

nonfederal issues are not at stake, for example, if (1) the application of federal judicial estoppel is 

not outcome determinative—and therefore does not encourage forum shopping—and (2) all relevant 

lawsuits were in federal court, making it ‘the federal court that is subject to manipulation and in need 

of protection.’” In this case, the prior lawsuits were in state court, asserted only state claims, and 

substantive Mississippi law did not permit judicial estoppel to override the minutes rule, which was 

an issue of contract formation, and not an affirmative defense. Thus, applying federal judicial 

estoppel would have permitted enforcement of a contract that was not enforceable in state court. 

“Under these circumstances,” state law governed, because “the risks of inequitably administering 

justice and encouraging forum shopping are much greater than the risk that the federal court will be 

manipulated.”  

 

Christianson v. McLean County, 176 F.4th 1076 (8th Cir. 2026). 

 

In the wake of Berk (Rules Supplement), the decision illustrates the importance of counsel 

keeping up to date with legal developments and the weak standard some appeals courts apply to 

waiver of arguments. A pretrial detainee whose leg became infected and required amputation 

brought suit under § 1983 and state law. The Eighth Circuit affirmed dismissal of the state law claim 

for failure to comply with the affidavit-of-merit requirement of the governing North Dakota medical 

malpractice statute. Berk was decided after the parties submitted appellate briefing, but before oral 

argument. Plaintiff did not raise the Berk issue at the district court level or before submission of his 

appeal. During the oral arguments, plaintiff’s attorney was asked whether he was familiar with Berk. 

He replied, “No, I am not.” Christianson later submitted a letter pursuant to Rule 28(j) stating, 

“Christianson has not waived Berk’s protections.” Nevertheless, the Court of Appeals affirmed the 

finding that plaintiff had “waived any theory relying on Supreme Court’s intervening decision in 

Berk v. Choy,” stating he “has at least forfeited the right to rely on Berk,” and for that view cited to 

“the principle of party presentation.” Judge Kelly, dissenting, challenged the finding of waiver and 

forfeiture, and argued that plaintiff’s counsel was “unaware of the newly issued Berk opinion.” She 

would instead have remanded the case to the district court to determine Berk’s impact on the claims.  
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Butters v. National Academy of Sciences, 176 F.4th 43 (D.C. Cir. 2026). 

 

A professor sued to challenge his ouster from the National Academy of Sciences, alleging 

defamation, defamation by implication, and false light invasion of privacy. The district court 

dismissed for failure to state a claim. On appeal, the D.C. Circuit considered the impact of Berk on 

the sufficiency of a claim of defamation by implication under D.C. defamation law, which requires 

and “especially rigorous showing” of “facts affirmatively suggesting the defendants ‘intended or 

endorsed a defamatory inference.’” A divided panel affirmed the dismissal. A partial dissent by 

Judge Henderson argued that the majority impermissibly applied a heightened pleading requirement 

and improperly deferred to D.C. procedure. The majority countered that it was only deciding 

whether the complaint plausibly alleged defamation-by-implication under D.C. law, and that Berk 

does not “cast[] doubt on the notion that ‘the plausibility standard operates in conjunction with the 

substantive law of defamation,’ which is inherently a matter of local law.”  

 

Clippinger v. State Farm Auto. Ins. Co., 173 F.4th 817 (6th Cir. 2026). 

 

Courts of Appeals around the country have considered whether Rule 23 class actions can be 

brought against auto insurance companies that guarantee “actual cash value” of an insured’s car if 

the car is destroyed in an accident, using the same formula in every case to calculate loss and 

payment. The Sixth Circuit joined five other circuits in holding that certification is improper 

“because individual issues about the unique value of each used car will dominate all other matters.” 

Moreover, the Court, en banc, held that the district court’s proposed solution to the asserted lack of 

commonality—determining damages in one fell swoop by using a formulaic calculation to refund 

the amount of the typical-negotiation adjustment—violated the Rules Enabling Act because it 

restricted both the insurer’s statutory and contractual right to present individualized evidence in 

calculating damages for individual plaintiffs and the right of absent class members to allege 

violations in excess of the calculated damages under the district court’s formulaic calculations.  

 

Generation Changers Church v. Church Mut. Ins. Co., 168 F.4th 354 (6th Cir. 2026). 

 

An insured brought a class action on behalf of other insureds from ten states challenging 

defendant’s calculation of “actual cash value” of losses under the insurance policy. The district court 
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certified a class composed of insureds from four of the states, where the courts had resolved whether 

actual cash value includes depreciation costs, but finding that the law in the remaining six states was 

unsettled because not yet addressed by the states’ highest courts, the larger class would be unwieldy, 

and neither commonality nor predominance could be shown under Rule 23. The problem, the district 

court explained, was that because the law was “unsettled,” it would “have to embark upon a unique, 

state-by-state investigation” before it could determine which class members would win and which 

would lose. The Court of Appeals vacated the Rule 23 order in part, holding it was error for the 

district court to refuse to conduct “a complete, fresh Erie analysis for each of the relevant states.” In 

particular, the district court erred treating federal decisions interpreting state law as not binding on 

the view that they are more subject to being revisited by state intermediate decisions. “Although a 

district court may strike its own path through state law, it must first explain why our decisions 

should not be followed. The district court did not do that here.” 

 

The Problem of Ascertaining State Law 

 

Swatt v. Nottingham Village, 342 A.3d 23, 2025 Pa. Super. 138 (Pa. Super. Ct. 2025) (en 

banc). 

 

Poteat v. Asteak, 2025 Pa. Super. 277 (2025) (en banc). 

 

PeriRx, LLC v. Harras Bloom & Archer LLP, 2026 WL 1189445 (E.D. Pa.) 

 

This trio of case can be combined into a classroom hypothetical raising the questions posed 

by Mason (Casebook, p. 518, and especially Note 2, p. 521): is a federal court required to treat the 

decision of a state high court as static or may it consider lower state court applications of the case 

pointing to a change in the rule? In 2025, the Pennsylvania Superior Court, in two en banc decisions, 

limited the application of the “gist of the action” doctrine as a defense in breach of contract suits; a 

later federal diversity court nevertheless applied a 2014 decision of the Pennsylvania Supreme Court, 

Bruno v. Erie Ins. Co., 630 Pa. 79, 106 A.3d 48 (Pa. 2014), “as mandating a binary choice for 

plaintiffs to choose either a tort claim or a contract claim, but not both.” The two state en banc 

decisions specifically rejected that reading, relying, in part, on the “long-standing right of plaintiffs 

to elect their remedy at common law” and on procedural reforms that permit pleading in the 
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alternative, and, especially, the right to plead in contract and tort “anytime one unlawful act breaches 

both a contract and a general duty.” Along the way, Swatt includes a lengthy history of the evolution 

of common law pleading and the writs of action. For a later decision by the Pennsylvania Superior 

Court explaining its “clarifi[cation]” of Bruno, see 2019 E. Boston St., LLC v. Viking Mill Assocs., 

LLC, No. 1225 EDA 2025, 2026 WL 1362984 (Pa. Super. Ct. 2026).) 

 

Grice v. Independent Bank, 147 F.4th 440 (4th Cir. 2025). 

 

South Carolina residents filed a nationwide class action in South Carolina district court 

against Independent Bank, which is organized under the laws of Michigan, challenging defendant’s 

overdraft fee assessment practices. In a pre-Berk decision, the district court denied the motion for 

class certification, citing South Carolina’s Door Closing Statute, SC Code Ann § 15-5-150, which 

limits the ability of non-residents to bring actions in South Carolina courts against foreign 

corporations unless the cause of action arises in-state. The Fourth Circuit in 1965 had held that, 

under Erie, South Carolina district courts must apply the statute in diversity actions. However, the 

Fourth Circuit in Grice reversed, explaining that Szantay (Casebook, p. 478) did not address “the 

Shady Grove [Casebook, p. 502)] question” of whether the state statute conflicts with a federal 

procedural rule. The Court of Appeals answered yes to that question—Rule 23 permits certification 

of all cases that come within its requirements, but the state law imposes additional requirements—

and, further, Rule 23 is valid under the Rules Enabling Act because it does not abridge, enlarge, or 

modify any substantive right.  

 

Andrew Left & Citron Capital LLC v. Anson Funds Management LP., 2026 WL 

1365637 (C.D. Cal. 2026). 

 

The district court considered and rejected the argument that under Berk (Rules Supplement) 

the California anti-SLAPP statute answers the same question as, and conflicts with, Federal Rules 8, 

12, and 56, and should be inapplicable in federal court.13 In the district court’s view, “Berk did not 

 
13 As background, SLAPP stands for Strategic Lawsuits Against Public Participation. According to the Ninth Circuit, a 
SLAPP suit typically lacks merit and seeks an economic advantage by raising the costs of litigation. U.S. ex rel. 
Newsham v. Lockheed Missiles & Space Co., Inc., 190 F.3d 963, 970–971 (9th Cir. 1999). Wilcox v. Superior Court, 27 
Cal.App.4th 809, 33 Cal. Rptr,2d 446 (1994), contains a lengthy account of the history of the California anti-SLAPP 
statute, and explains that because “winning is not a SLAPP plaintiff’s primary motivation,” traditional safeguards against 
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address or discuss California’s anti-SLAPP statute, nor did it directly overrule any existing Ninth 

Circuit precedent permitting the application of the anti-SLAPP statute in federal court.” Moreover, 

the district court expressed skepticism that Berk’s reasoning “is clearly irreconcilable with existing 

Circuit precedent,” characterizing it as “simply an application of existing Supreme Court precedent, 

not a new rule of law.”  

 

(Numerous district courts have applied Berk in cases applying state tort claims. For a variety of 

statutes, claims, and fact patterns, see, e.g., Denman v. MHM Corr. Servs., 2026 WL 833272 (M.D. 

Pa. 2026) (denying a motion to dismiss a professional negligence claim based on a failure to file a 

certificate of merit); D.C. Water & Sewer Auth. v. Samaha Assocs., PC, 2026 WL 654130 (D. Md. 

2026) (denying a motion to dismiss based on failure to comply with the Maryland statutory 

requirement of a  Certificate of Qualified Expert in professional negligence claims.); Allen v. 

Voorstad, 2026 WL 184276 (M.D. Pa. 2026) (denying a motion to dismiss based on the failure to 

file a certificate of merit required under Pennsylvania law); Aycock v. Malhi, 2026 WL 312724 

(M.D. Pa. 2026) (holding Berk forecloses application of Pennsylvania’s certificate of merit 

requirement for a negligence claim); Redman v. Irwin, 2026 WL 693884 (W.D. Pa. 2026) (denying  

motion to dismiss medical malpractice claims based on a failure to file a certificate of merit); Sereda 

v. Nw. Mem’l Hosp., 2026 WL 858754 (N.D. Ill. 2026) (denying a motion for summary judgment 

filed prior to the close of discovery based on the failure to file an affidavit of merit); In re McGann, 

2026 WL 770559 (Bankr. D. Colo. 2026) (holding Colorado’s statute requiring a certificate of 

review to be filed within 60 days of service of the complaint conflicted with Federal Rule 8 and did 

not apply)). 

 

 
meritless actions, such as suits for malicious prosecution and abuse of process, and requests for sanctions, are inadequate 
protections for defendants.  
In response to concerns that SLAPP suits deter the exercise of political and legal rights, some states—and California was 
an early mover in this field—have enacted so-called anti-SLAPP statutes that aim at the “prompt exposure, dismissal and 
discouragement of SLAPP suits” through a variety of procedural and substantive provisions. For example, California’s 
statute allows a defendant to file a “special motion to strike” any “cause of action against a person arising from any act of 
that person in furtherance of the person's right of petition or free speech.” Cal. Civ. Proc. Code § 425.16(b)(1). The Ninth 
Circuit has further recognized that defendants in federal court “can bring anti-SLAPP motions to strike state law claims 
and are entitled to attorney’s fees and costs when they prevail.” Verizon Del., Inc. v. Covad Comm’ns Co., 377 F.3d 
1081, 1091 (9th Cir. 2004). A number of cert petitions are currently pending before the Supreme Court raising questions 
about the California anti-SLAPP act. E.g., Wealthy, Inc. v. Cornelia (U.S. No. 25–1329 May 26, 2026) (whether “an anti-
SLAPP statute is displaced by Rules 12(b)(6) and 56”). 
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Determining Which State’s Law Governs 

 

Cyanco Int’l, L.L.C. v. Minerales de Occidente, S.A. de C.V., 2026 WL 244301 (5th Cir. 

2026). 

 

The dispute involved breach of contract. The district court denied defendant’s motion for 

summary judgment and a second summary judgment motion based on an unsworn expert report. At a 

pre-trial hearing about ten days before trial, the district court sua sponte reconsidered its denial, and 

ruled that defendant was entitled to summary judgment because the breach was uncurable. On 

appeal, plaintiff argued that it had cured any breach and that any breach was not material. The Fifth 

Circuit reversed and remanded, and the decision offers a primer on the relation between Rule 56 and 

the Erie doctrine. Texas law governed the dispute, but in finding that the breach was incurable, the 

district court relied on a “plethora of authority,” none of which were under Texas law. The Fifth 

Circuit emphasized: 

 

A federal court sitting in diversity has a responsibility to apply the substantive law of 

the state in which it sits, not the law of other forums. Likewise, where there is a valid 

choice-of-law clause, as is uncontested in this case, the court must apply the law 

designated in that clause. If Texas has no law on the matter, then the most that the 

district court should have done is engage in an Erie guess to determine whether a per 

se rule of that nature was appropriate under Texas law. * * *  

 

Given that Erie guesses are not meant to “adopt innovative theories of state law” but 

aim “to apply that law as it currently exists,” it is implausible that the district court’s 

ruling, cobbled together from precedents across the country, would be a satisfactory 

Erie guess. Weatherly v. Pershing, L.L.C., 945 F.3d 915, 920 (5th Cir. 2019). None of 

those sources draws its legal conclusions from sources of law that are shared by 

Texas, and the district court made no attempt to harmonize them with Texas law. 

Furthermore, none of those cases is factually analogous. 

 

Finding the breach was not incurable under Texas law, the court then concluded that plaintiff raised 

a genuine dispute of material fact that foreclosed Rule 56 summary judgment. 
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Mayor & City Council of Baltimore v. B.P. P.L.C., 493 Md. 427, 353 A.3d 1142 (Md. 

2026). 

 

The decision, building on American Electric Power (Casebook, p. 538, Note 4), highlights 

the difficulties of litigation aimed at redressing and mitigating harmful climate change due to 

industrial practices. At issue is the law to be applied in a state law suit filed in state court by a city 

and its mayor against 26 major oil and gas companies, alleging nuisance, trespass, and failure to 

warn under Maryland law for defendants’ substantially contributing to greenhouse gas pollution, 

global warming, and climate change by extracting, producing, promoting, refining, marketing, 

distributing, and selling fossil fuels. The cases are back in state court after defendants unsuccessfully 

sought to remove them to federal court. The Maryland Supreme Court held that plaintiffs may not 

bring their state common law torts for damages. The common law has never applied to the kinds of 

injuries alleged by plaintiffs; plaintiffs may not use the tort system to regulate “air emissions beyond 

their jurisdictional boundaries”; federal common law governs disputes involving the regulation of 

interstate pollution; under Supreme Court precedent state law claims are displaced by federal 

common law; under American Electric Power, the Clean Air Act displaces any applicable federal 

common law; and foreign policy concerns foreclose federal common law action “emanating from 

beyond our borders.” Further, even if the state torts are not preempted or displaced by federal law, 

they fail to state claims under state law.  

 

Chapter 8. Modern Pleading 

 

The Complaint  

 

Pleading at Common Law 

 

Guilbeau v. Footprint Inter. Holdco, Inc., __ A.3d __, 2026 WL 1329169 (Del. Ch. 

2026). 

 

The suit involved a challenge by holders of preferred stock to “cram-down financing” as a 

breach of defendants’ fiduciary duty. The directors moved to dismiss arguing, among other things, 
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that plaintiffs could not assert both breach of fiduciary duty and a separate implied covenant claim. 

The Delaware court rejected that position, explaining that with the elimination of the forms of 

action, the state court has rejected the common law theory of election of remedy. The decision 

emphasized that Delaware’s procedural rules, modeled on the federal, has eliminated “the fine 

technicalities of pleading” and substituted notice pleading for “fully informative common law 

pleading.” The decision offers an informative overview of the transition from common law to code 

to notice pleading, and the influence of federal rules on state procedure. 

 

Detail Required Under the Federal Rules of Civil Procedure 

 

Caterpillar Fin. Servs. Corp. v. Venequip Mach. Sales Corp., 147 F.4th 1341 (11th Cir. 

2025) 

 

The decision illustrates application of the Rule 12(b)(6) standard in a breach-of-contract 

action, and although the transaction is complex, the pleading issues are relatively clear and 

straightforward. Plaintiff alleged that defendant breached their inventory loan agreement by failing 

to pay, and attached the agreement to the complaint; defendant moved to dismiss on the ground that 

the complaint failed to specify which portion of the agreement was breached. The district court 

granted the motion, and the Eleventh Circuit reversed, finding the complaint sufficiently alleged a 

breach of contract claim under Tennessee law, and remanded. State law set the elements of breach of 

contract as an allegation of an enforceable contract, nonperformance, and damages; the Court of 

Appeals emphasized that the Federal Rules do not impose a heightened obligation to plead with 

“particularity” which provision was breached. Furthermore, plaintiff afforded adequate notice by 

attaching the agreement; and although it alleged two default theories, Rule 8(d) permits plaintiffs to 

plead in the alternative (Casebook, p. 646). Did this leave defendant without any procedural options 

to gain greater clarity? As the court emphasized, if the defendant was “unsure about the default event 

that was alleged, it should have moved for a more definite statement under Rule 12(e), not to dismiss 

the complaint under Rule 12(b)(6).”  
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Equal Employment Opportunity Commission v. BNSF Railway Co., 150 F.4th 948 (8th 

Cir. 2025). 

 

The decision illustrates the continued vitality of Swierkiewicz (Casebook, p. 614), at least to 

Title VII hostile-work environment claims. The Equal Employment Opportunity Commission 

(EEOC) sued BNSF on behalf of an individual female worker and similarly aggrieved women. The 

district court granted defendant’s motion to dismiss the group claim, holding the EEOC was required 

to meet two additional pleading requirements and failed to do so: that all female workers suffered 

“similar acts of discrimination by the same actors during the time frame”; and the size of the group. 

On appeal, the EEOC challenged the district court’s “novel pleading requirements”; defendant 

conceded on appeal that “ordinary pleading principles apply to EEOC enforcement actions”; and the 

Eighth Circuit emphasized that the plausibility standard applied and found that the district court had 

impermissibly applied a heightened pleading standard. As a matter of its authorizing statute, the 

EEOC’s enforcement action was not limited to the injuries of the named party (called the “charging” 

party), and Federal Rule 23’s requirements of commonality and typicality did not apply to a group 

enforcement action. As to the allegations of group size, the complaint provided defendant with 

adequate notice of the scope of the claim with allegations pertaining to geography, position, and 

time. The Court of Appeals rejected defendant’s argument that the complaint failed under the 

plausibility standard; defendant described the EEOC’s pleading burden as alleging “facts that if true 

would support each element required to be proved at trial”; the EEOC failed to “plead independently 

sufficient facts on behalf of each allegedly ‘similarly aggrieved woman.’” To the contrary, relying 

on Twombly (Casebook, p. 617) and Swierkiewicz, the court emphasized that an employment 

discrimination complaint need not plead a prima facie case, “only enough facts to state a claim to 

relief that is plausible on its face”—“that all women in the group endured similar unsanitary 

bathroom conditions and saw the graffiti and sexual images at that location.” (We also discuss this 

case later in this memo, under Chapter 10.) 

 

Farhan v. 2715 NMA LLC, 161 F.4th 475 (7th Cir. 2025). 

 

The decision illustrates competing interpretations of Swierkiewicz (Casebook, p. 614) and 

Swanson (Casebook, p. 672) in a suit alleging national origin discrimination. The merits of the 

dispute could generate discussion about the role of a motion to dismiss in developing new law and 
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adversarial limits on the judge’s role. An apartment complex adopted a policy of “neutrality” on the 

“Israel-Palestine” conflict but not for other global conflicts such as the war between Russia and 

Ukraine, and barred the posting of symbols or posters. After a tenant flew a Palestinian flag from her 

apartment, the building operator, which by this point knew that the tenant identified as Palestinian, 

terminated her tenancy for violating the policy. The tenant sued under the Fair Housing Act and state 

law, and the district court dismissed for failure to state a claim—even if the tenant’s political 

expression implicated her national heritage, the complaint failed to allege that the neutrality policy 

was adopted intentionally to discriminate on the basis of national origin discrimination, or that the 

eviction happened because she was Palestinian.  

A divided Court of Appeals affirmed, and the decision provides a helpful discussion of the 

difference between a heightened pleading standard and legal insufficiency. The majority disclaimed 

imposing a heightened pleading standard. Rather, in its view the complaint “pursued a novel and 

unsupported theory of liability” under the Fair Housing Act, that the policy of neutrality was national 

original discrimination, and further plaintiff assumed erroneously that the complaint did not need to 

allege intentional discrimination at the pleading stage: “[W]e stress that [plaintiff] may well have 

prevailed in the district court—or persuaded us the district court was in error—with a different 

presentation of the underlying facts. But [plaintiff] maintained her viewpoint-based theory 

throughout this litigation, which our caselaw cannot sustain.” Moreover, the complaint did not 

challenge the eviction for national origin discrimination:  

 

While the complaint does not support that knew her Palestinian heritage prior to 

enforcing the “neutrality” policy, they certainly knew she was Palestinian before 

evicting her. And the complaint alleges conflicting reasons given for her eviction—

whether it was because she hung the flag in the first place or because the flag was 

outside her window. Had Farhan pursued a claim that defendants moved to evict her 

because she is Palestinian, this might be a different case. See Swanson [(Casebook, p. 

672)] *** (identifying who discriminated, the type of discrimination, and when it 

occurred is sufficient to state a claim for simple housing discrimination). 

 

As for the disparate impact claim, the majority emphasized that although the complaint need not 

make out a prima facie case, it did need to plausibly allege a causal connection between the 

challenged conduct and discrimination. Significantly, the court went out of its way to suggest the 
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types of allegations that might support either a discriminatory treatment or discriminatory impact 

claim: “Had Farhan alleged *** that a non-Palestinian tenant had flown a Palestinian or Israeli flag 

without defendants’ intervention, we could perhaps infer a discriminatory intent in her favor. So too 

if she asserted that the purported ‘neutrality’ policy only prohibited Palestinian flags in practice.” 

Circuit Judge Jackson-Akiwumi dissented, and argued that the court impermissibly applied a 

heighted pleading standard to the discrimination claim, improperly weighed competing inferences, 

and wrongly imported summary-judgment precedent into the Rule 12(b)(6) inquiry. The dissent 

went step-by-step to show how the complaint “clear[ed] the Swanson threshold,” emphasizing that 

reasonable inferences from the allegations accepted as true made the claim of discrimination 

plausible—that viewpoint discrimination could reasonably give rise to an inference of negative 

animus. Moreover, the dissent faulted the majority for requiring plaintiff “to plead legal theories,” 

underscoring that although plaintiff did not “package[] her allegations” as the majority thought 

appropriate, i.e., to challenge the decision to evict, rather than to adopt the policy, plaintiff was not 

required at this stage in the proceeding to do so.  

 

(For another decision applying Swierkiewicz to claims of race and disability discrimination in a 

bank’s handling of Veteran Administration’s loan applications, see Washington v. First Nat’l Bank 

of Pa., __ F.4th ___, 2026 WL 1846730 (6th Cir. 2026), in which the Court of Appeals affirmed 

dismissal of the claims; although it was error for the district court to require the pleading of a prima 

face case to survive a motion to dismiss, the complaint did not plausibly allege discrimination.) 

 

Note on Pleading Standards and Pro Se Litigation 

 

Hammock v. Watts, 146 F.4th 349 (4th Cir. 2025). 

 

A divided panel of the Fourth Circuit reversed and remanded the dismissal of a pro se 

complaint by a Muslim detainee who alleged a violation of his Eighth and First Amendment rights 

while confined at the Baltimore County Detention Center due to being served “rotten and unsafe 

food” and a “complete denial of his ability to engage in Jum’ah, a central practice of Islam.” The 

district court dismissed the Eighth Amendment claim, stating that plaintiff’s “assertions that he got 

sick from the food once and has lost weight are insufficient to meet the standard of serious 

deprivation of a basic human need.” (cleaned up). The district court dismissed the First Amendment 
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claim accepting defendants’ argument that that legitimate penological interests related to the 

pandemic justified their decision, even though the denial happened before the pandemic started and 

after it ended; and offering his own justification for their decision, related to plaintiff’s placement in 

the protective custody unit.    

Plaintiff was represented by counsel on appeal, and a divided Court of Appeals reversed the 

dismissal of both claims, explaining at length the liberal-construction rule for pro se complaints 

(Casebook, p. 645), and held that the complaint sufficiently alleged both an Eighth and First 

Amendment claim. For the Eighth Amendment claim, the court compared the allegations of eating 

rotten food that caused sickness to allegations to in other pro se prisoner complaints found sufficient, 

and held that sufficiency did not requiring alleging specific symptoms or waiting for symptoms to 

worsen, and plaintiff’s referring to letters that he sent to defendants about the food showed their 

awareness of the situation. Moreover, disputes about whether the rotten food in fact caused serious 

physical injury was a question to be decided after discovery, resolved on a Rule 56 motion. As to the 

First Amendment claim, the complaint sufficiently alleged plaintiff’s sincere religious belief and that 

the prison regulation burdened his free exercise, thus shifting the burden to defendants to show a 

penological interest. Concerns about the pandemic and social distancing could not justify the 

decision to bar plaintiff from religious service before the commencement of the pandemic and after 

it ended. Moreover, it was error for the district court to devise its own justification for the ban based 

on a document attached to the complaint that should not have been accepted as true without 

authentication. Finally, the Court of Appeals also held that it was premature to find that defendants 

were entitled to qualified immunity because the complaint alleged a violation of clearly established 

rights. Circuit Judge Rushing, concurring and dissenting, agreed that the district court erred in 

dismissing the Free Exercise Claim, but would affirm dismissal of the Eighth Amendment claim, 

finding the alleged provision of rotten food over 29 months did not meet the objective standard of a 

serious deprivation—at most, the complaint alleged that “in some instances” the prison “has not 

provided fresh and sanitary food.”  

 

Nichols v. Bumgarner, 173 F.4th 511 (4th Cir. 2026). 

 

The decision provides an excellent discussion of the district court’s role in pro se actions 

involving an incarcerated, civil rights plaintiff. Plaintiff, using a complaint form designed for pro se 

litigants, made an obvious mistake and omitted the name of one of the two police officers alleged to 
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have engaged in excessive force during an arrest, but whose actions he described in the body of the 

complaint. The district court dismissed the complaint and also did not consider claims against the 

“uncaptioned” defendant. The Fourth Circuit reversed and announced a rule for pro se civil rights 

cases that emphasizes the duty of the district court—not to be an advocate for plaintiff, but to protect 

against the “risk of exposing the most vulnerable participants in the legal system to ‘injustices that 

we cannot condone.’” The Court of Appeals stated:  

 

“If the body of a complaint indicates that the plaintiff intended to sue parties left out 

of the caption, the district court must help remedy the error,” and must “look to the 

body of the complaint to determine who the intended and proper defendants are.” In 

such a situation, the court must afford plaintiff an opportunity to add the missing 

party to the complaint and to instruct the Marshal’s Office to serve the omitted 

defendant. 

 

(For other decisions discussing the standard for assessing the sufficiency of a pro se prisoner’s 

complaint, see Jackson v. Dameron, 171 F.4th 641 (4th Cir. 2026), in which a divided panel 

affirmed dismissal of an Eighth Amendment claim, explaining that liberal construction does not 

mean the district court is the plaintiff’s “legal advocate” and does not “require the court to conjure 

up every claim imaginable from the plaintiff’s allegations.” Senior Circuit Judge Floyd, dissenting, 

argued that “precedent suggests that the lower court errs when it fails to construe a pro se plaintiff’s 

claims into all feasible causes of action—both statutory and constitutional—that are plain on the face 

of the complaint,” considering plaintiff’s “essential grievance.”; Allison v. Boulder Cty., 2025 WL 

2169439 (10th Cir. 2025) (affirming dismissal of a “prolix, often conclusory, and jumbled” third 

amended pro se prisoner’s complaint, where the magistrate judge gave “painstakingly precise 

instructions on how to fix the deficiencies,” and further denying plaintiff’s motion for appointment 

of counsel on appeal). 

 

Pleading Special Matters 

 

Pop v. LuliFama.com LLC, 145 F.4th 1285 (11th Cir. 2025). 

 

Students are familiar with social influencers and their role in setting cultural trends and 
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shaping consumer preferences. In this case, plaintiff filed a putative class action under the Florida 

Deceptive and Unfair Trade Practices Act (FDUTP), alleging he purchased swimwear believing 

influencers’ tagged Instagram posts were unpaid endorsements when in fact the company paid for 

them. The district court dismissed the complaint for failing secretly paid them. The district court 

dismissed the complaint for failure to comply with Rule 9(b), and the Eleventh Circuit affirmed. The 

Florida law, like many state consumer statutes, bars “unfair or deceptive acts or practices in the 

conduct of any trade of commerce.” The district court dismissed the complaint for failing to satisfy 

Federal Rule 9(b)’s particularity requirement—it did not specify, for example, which posts plaintiff 

saw, when, the products involved, or how the influencers promoted the products. The Eleventh 

Circuit affirmed, and as a matter of first impression, held that the FDUTPA claim sounded in fraud 

and—notwithstanding the statute’s remedial goal—Rule 9(b)’s particularity requirement applied. 

 

United States ex rel. Kyer v. Thomas Health Sys., Inc., 178 F.4th 119 (4th Cir. 2026) 

 

The False Claims Act is an important tool for ferreting out corruption against the United 

States, and allows a party, called the relator, to sue as an assignee of the United States to recover 

damages from a party that has falsely filed a claim for payment against the government. In this case, 

a former nurse filed a relator action against a hospital alleging it submitted claims that were illegal 

under federal law, including the Stark Act and the Anti-Kickback Statute. The complaint ran for 83 

pages and included a 33-page appendix, but the district court dismissed, finding it failed to allege 

fraud with particularity and that it otherwise failed to plausibly allege inflated or otherwise improper 

claims. The Fourth Circuit affirmed. On the Rule 9(b) issue, found no “plausible picture of 

fraud. . .when stripped of inflammatory rhetoric and conclusory labels”; the complaint did not show 

“how” any claim was fraudulent. As the Fourth Circuit stated: “Perhaps what [plaintiff] means to 

suggest is that each allegation is smoke; combined, there must be fire somewhere. Sometimes that is 

so. But that is not how the law works. The complaint must identify the fire.”  
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Private Securities Litigation Reform Act of 1995 

 

Gimpel v. The Hain Celestial Group, Inc., 156 F.4th 121 (2d Cir. 2025), petition for cert. 

docketed (U.S. No. 25–1255 2026). 

 

The decision illustrates application of the heightened pleading requirements of the Private 

Securities Litigation Reform Act (Casebook, pp. 653–54, 657 n. 1) in a dispute alleging “channel 

stuffing,” by which a company offers distributors concessions to take excess product at quarter-end, 

“cannibalizing future revenues,” in order to inflate present sales. The practice is not illegal unless 

done with intent to deceive investors; a key issue is defendant’s scienter. Students may be interested 

in the case, which involves a well-known organic and natural food company, although the details of 

securities fraud likely is beyond the 1L scope. The district court granted defendant’s motion to 

dismiss, finding plaintiffs failed to plead actionable misstatements or omissions and scienter, and the 

Second Circuit reversed and remanded. The decision walks the reader through the allegations of the 

complaint and the requirements of securities law. 

 

(For another fact pattern involving the pleading of scienter, see Lingam v. Dish Network Corp., 167 

F.4th 1094 (10th Cir. 2026), an action by investors involving DISH’s “extremely risky” 5G 

wireless network.)   

 

Motion for a More Definite Statement 

 

Gibson v. City of Portland, 165 F.4th 1265 (9th Cir. 2026). 

 

The Ninth Circuit’s decision drills down on “shotgun pleading” and discusses the different 

purposes of Rule 8(a)(2) and Rule 12(e). The case was brought by the founder of a group called 

“Patriot Prayer,” alleging a conspiracy by city officials to deprive plaintiffs of their civil rights. The 

district court dismissed the 46-page, 252 numbered paragraph complaint as a “shotgun pleading” in 

violation of Rule 8(a)(2) for failing to “tie factual averments against specific parties to individual 

causes of action”; the Ninth Circuit affirmed, and remanded to permit the party to re-plead. Circuit 

Judge Forrest concurred and dissented, arguing that Rule 12(e) provided the appropriate mechanism 

to seek clarification of the complaint. The decision provides an excellent discussion of shotgun 
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pleadings, how they undermine the notice goals of Rule 8, and the differences between the shotgun 

ban and a Rule 12(e) motion—the former protects the time and resources of the district court, which 

would otherwise “be forced to wade through a morass of allegations, trying to determine how the 

facts might relate to the causes of action,” while the latter is “an important tool for a party to seek 

clarification.”  

 

(For other decisions discussing “shotgun pleadings”—complaints that incorporate all prior 

allegations into each count, rely on vague or conclusory facts, fail to separate claims into different 

counts, or assert multiple claims against multiple defendants without specifying who did what—see 

Solomon v. Mayor of City of Lauderhill, 2026 WL 1210140 (11th Cir. 2026), affirming dismissal 

of a pro se complaint alleging discrimination. See also N’Jai v. Pittsburgh Bd. of Educ., 2026 WL 

915495 (3d Cir. 2026), (dismissing pro se complaint “because it was largely unintelligible and failed 

to connect specific allegations to specific defendants”); Grossberger v. NJ Sup. Ct. of Essex Cty., 

2025 WL 1894944 (3d Cir. 2025) (dismissing pro se second amended complaint with prejudice; 

plaintiff failed to explain how his “600 pages of exhibits *** relates to his allegations”).  

 

Motion to Dismiss for Failure to State a Claim 

 

Oxford House, Inc. v. Township of North Bergen, 158 F.4th 486 (3d Cir. 2025). 

 

The decision addresses when the district court abuses its discretion by dismissing a complaint 

under Rule 12(b)(6) with prejudice. Plaintiff, a non-profit organization that arranges housing for 

individuals recovering from addiction, sued the township alleging its denial of an occupancy 

certificate violated the Fair Housing Act and the Americans with Disability Act. Defendant answered 

the complaint, raising affirmative defenses. Plaintiff then filed an amending complaint. The 

Township then moved to dismiss the amended complaint for failure to state a claim, which the 

district court granted with prejudice, on the ground that its earlier denial of plaintiff’s motion for a 

preliminary injunction, which was affirmed by the Court of Appeals, afforded plaintiff notice of 

deficiencies in the complaint which were not corrected by amendment and so further amendment 

would be futile. The Third Circuit vacated the denial of leave to amend. As a threshold matter, 

students might explain why the filing of an answer did not categorically bar a later Rule 12(b)(6) 

motion to the amended complaint. In the court’s view:  
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Some district courts around the country have declined to consider such motions on 

the ground that the filing of an answer categorically precludes a defendant from later 

challenging the sufficiency of a complaint. * * * We disagree. 

 

True, motions raising certain defenses under Rule 12(b) “must be made before 

pleading if a responsive pleading is allowed.” * * * But the consequences for failing 

to raise such defenses depends on which provision of Rule 12(b) is later invoked. 

Filing an answer waives any unasserted defense under Rule 12(b)(2)-(5), see id. 

12(h)(1). The Rule 12(b)(6) defense of failure to state a claim is different in that it 

may be raised “in any pleading allowed or ordered under Rule 7(a),” “by a motion 

under Rule 12(c),” or “at trial,” id. 12(h)(2). 

 

For this reason, other courts—like the District Court here—have correctly entertained 

such post-answer motions to dismiss under Rule 12(b)(6), in effect treating them as if 

they were motions for judgment on the pleadings, pursuant to Rule 12(c). * * *  

 

Notably, we have adopted such an approach for situations where a defendant files 

successive Rule 12 motions, which, like an answer, would otherwise waive any 

unasserted defenses under Rule 12(b)(2)-(5). * * * We now clarify that our reasoning 

* * * applies with equal force in the context of post-answer motions to dismiss for 

failure to state a claim. We will therefore proceed to consider the Township's motion, 

construed as a motion under Rule 12(c). 

 

Turning to the dismissal with prejudice, the district court based its decision in part on its earlier 

denial of plaintiff’s motion for a preliminary injunction. But the standard to grant interim relief is not 

the same as the standard for determining the sufficiency of a complaint, and the Third Circuit was 

not persuaded that the denial of such relief put plaintiff on notice of deficiencies in both the original 

and the amended complaint. Further, because the district court relief on futility for its decision, it did 

not afford plaintiff an opportunity to show “good cause” under Rule 16(b)(4) to seek leave to file a 

second amended complaint after the court-ordered deadline had passed.  
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Fuqua v. Santa Fe Cty. Sheriff’s Office, 157 F.4th 1288 (10th Cir. 2025) 

 

The decision focuses on whether the district court abused its discretion in refusing to take 

judicial notice of videos from a dash camera and body camera when ruling on a Rule 12(b)(6) 

motion in a civil rights action alleging excessive force brought by the estate of a person shot and 

killed by the police:   

 

Late one night, Jason Roybal led three police officers on a low-speed car chase. 

Eventually, Roybal stopped his car, leaned out the window, and fired a BB gun at the 

officers. The officers drew their guns and fired back. Seconds later, Roybal opened 

his car door, dropping his BB gun in the process. As Roybal ran away from the 

officers and in the direction of a civilian-occupied car, the officers shot and killed 

him. 

 

The complaint alleged that the officers knew decedent was unarmed and fleeing when they shot him, 

but omitted any mention of decedent’s firing of the BB gun or the fact that he fled toward an 

occupied car. Defendants moved to dismiss, invoking qualified immunity; plaintiff opposed the 

motion and sought leave to amend the complaint, attaching photos and videos of the shooting; 

defendants’ reply included dash-and-body-camera video. Later, the district court granted leave to 

amend the complaint, rather than converting the Rule 12(b)(6) motion to a motion for summary 

judgment, and defendants again moved to dismiss, asking the court to take judicial notice of their 

videos. The district court refused to consider the videos, denied the motion to dismiss, and denied 

the motion for qualified immunity. The Tenth Circuit affirmed. On the first issue, the Court of 

Appeals agreed that the mere presence of the videos in the record did not make it appropriate for the 

district court to consider them when deciding the motion to dismiss. Neither the original nor 

amended complaint introduced the videos, incorporated them by reference, or even referred to them. 

Second, Federal Rule of Evidence 201 did not permit the district court to take judicial notice of the 

videos; even assuming they are formally public records, their content, unlike, say, a death certificate, 

are subject to reasonable dispute and their consideration would have required the district court to 

weigh the evidence and make factual findings—but its role at the motion to dismiss stage is to 

assume the truth of the well pleaded allegations even where extrinsic evidence potentially 

contradicts the allegations. Circuit Judge Tymkovich, dissenting, presented two reasons for 
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considering the videos at the motion-to-dismiss stage even though not a part of the complaint: first, 

“the videos are central to Plaintiff’s claims,” and second, the videos “make apparent that Plaintiff’s 

pleadings are implausible”—indeed, they are “duplicitous” and the complaint “trashes” the 

plausibility standard.  

 

(For another fact pattern addressing when a district court may look at material extrinsic to the 

complaint, see Bermeo v. Andis, 163 F.4th 87 (4th Cir. 2025), involving an audio recording of law 

enforcement’s interview of plaintiff that defendants posited contradicted her allegation that the 

interrogators coerced her to recant testimony that she was sexually assaulted during a traffic stop; the 

Court of Appeals reversed dismissal of the complaint and held that the recoding did not “blatantly 

contradict” the complaint’s factual allegations and should not have been considered at the Rule 

12(b)(6) stage. For decisions addressing when the district court’s consideration of “matters outside 

the pleading” requires converting the Rule 12(b)(6) motion to a Rule 56 motion, see Crawford v. 

Salve Regina Univ., 178 F.4th 734 (1st Cir. 2026) (affirming Rule 12(b)(6) dismissal of 

discrimination complaint of tenured faculty member; although  district court relied in its decision on 

the Faculty Manual and Faculty Board opinions, plaintiff did not dispute the documents’ authenticity 

and conceded they were “arguably incorporated” in the complaint, and the Court of Appeals held 

they were “central” to her claims, and there was no error in the district court’s considering them 

without converting the motion); K.W. on behalf of K.A. v. City of New York, 177 F.4th 127 (2d Cir. 

2026) (in part reversing dismissal of due process claims brought by a father challenging the removal 

of his newborn child from his custody without a showing of exigent circumstances and without a 

court order, where reuniting did not occur for three years; the district court erred in relying on 

family-court documents, and using them for the truth of the matter asserted, without converting the 

motion to dismiss).  

 

Affirmative Defenses 

 

Vasquez-Garcia v. Centurion, LLC, 172 F.4th 1150 (10th Cir. 2026). 

 

The facts provide a compact problem for discussing time limitations as an affirmative 

defense, the burden of pleading such a defense, and when a claim accrues. Plaintiff, diabetic and a 

former prisoner, sued for violation of her Eighth Amendment rights; after her release from prison, 
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she was   diagnosed with stage-five renal failure, allegedly resulting from defendants’ failure to 

provide adequate food and medical care for about four years. Some of the defendants moved to 

dismiss the claims as untimely under the Puerto Rico three-year limitations period, arguing it was 

implausible that the injury accrued within three years prior to the filing of suit, and the district court 

granted the motion. The Tenth Circuit reversed. A statute of limitations is an affirmative defense 

under Rule 8(c)(1) that the defendant must plead and prove; a plaintiff need not anticipate or plead 

around it. Dismissal on an affirmative defense at the 12(b)(6) stage is appropriate only in the narrow 

case where the complaint itself alleges all facts establishing the defense or the plaintiff has “pleaded 

herself out of court.” This complaint did not, and the district court’s contrary conclusion rested on 

improper fact-finding, relying on allegations the complaint did not make, and impermissibly drawing 

inferences against plaintiff.  

 

Affirmative Defenses 

 

Friends of the Everglades, Inc. v. Sec. of U.S. DHS, 2025 WL 2598567 (11th Cir. 2025). 

 

The decision illustrates the scope of Rule 12(h)(1) regarding waiver of Rule 12(b) defenses. 

The dispute involves a challenge to the federal government’s use and expansion of the detention 

facility known as “Alligator Alcatraz.” The district court entered a preliminary injunction, and the 

Eleventh Circuit entered a stay. Plaintiffs later renewed their request for interim relief, and 

defendants again opposed the request, this time also challenging venue as improper in the Southern 

District of Florida and requesting a transfer to the Middle District of Florida. The district court held 

that defendants had waived the defense of improper venue by failing to argue it in their initial 

responses to the motion for a temporary restraining order. The Eleventh Circuit rejected this 

argument as clear error of law: 

 

No one disputes that the Defendants did not raise the issue of venue in their initial 

responses to the Plaintiffs’ motion for a temporary restraining order. * * * The 

Defendants, however, argued venue in supplemental responses to the motion, in 

which they separately asked the district court to either dismiss the claims for which 

venue in the Southern District of Florida was improper or transfer them to the Middle 

District. * * * The Defendants thus properly asserted the defense of improper venue 
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“by motion” under Fed. R. Civ. P. 12(b)(3). And, at the parties’ first court 

appearance, the district court accepted as much, stating on the record that both 

parties’ “supplemental responses” were “not technically supplements,” and, a result, 

“everyone’s supplement is going to be recognized.” * * *  

 

Under Rule 12, a party waives the defense of venue by “failing to either: (i) make it 

by motion under this rule; or (ii) include it in a responsive pleading or in an 

amendment allowed by Rule 15(a)(1) as a matter of course.” Fed. R. Civ. P. 

12(h)(1)(B). The district court, citing an out-of-circuit district court case from 

California, determined that an “opposition to a motion for preliminary injunction” 

counts as a “first responsive pleading.” * * * But the district court misread or 

misapplied the plain text of the Federal Rules of Civil Procedure. 

 

There is a closed universe of documents that constitute pleadings within the plain 

meaning of Rule 7: “(1) a complaint; (2) an answer to a complaint; (3) an answer to a 

counterclaim designated as a counterclaim; (4) an answer to a crossclaim; (5) a third-

party complaint; (6) an answer to a third-party complaint; and (7) if the court orders 

one, a reply to an answer.” Fed. R. Civ. P. 7(a). In case the Rule is not clear enough, 

we’ve also held that “[u]nder the well-settled doctrine of inclusio unius, exclusio 

alterius, the listing of some things implies that all things not included in the list were 

purposefully excluded. [Therefore,] Rule 7 explicitly excludes everything else [not 

enumerated] from its definition of pleadings.” * * * A response to a motion for a 

temporary restraining order is not a pleading under the Rules, and a party’s decision 

not to challenge venue therein does not amount to waiver. The district court’s finding 

to the contrary was erroneous. 

 

In light of the district court’s erroneous conclusion on waiver, we are skeptical of its 

cursory analysis of the merits of the venue issue [footnote omitted] That said, we 

refrain here from wading into the Defendants’ likelihood of success on their venue 

defense and leave this matter to the merits panel. 
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Motion for Judgment on the Pleadings  

 

Cintron v. Bibeault, 148 F.4th 37 (1st Cir. 2025). 

 

The decision illustrates the operation of Rule 12(c) and its relation to the Rule 12(b)(6) 

standard as announced in Iqbal (Casebook, p. 628). As the Court of Appeals explained, “To defeat a 

Rule 12(c) motion, a § 1983 plaintiff need not show probable victory, but he must plead “more than 

a sheer possibility that a defendant has acted unlawfully.” Plaintiff, pro se, brought a civil rights 

action against current and former state prison officials, alleging they violated his Eighth Amendment 

against cruel and unusual punishment by continuing to detain him in solitary confinement despite his 

severe mental and physical deterioration. The district court in relevant part denied defendants’ 

motion for judgment on the pleadings, and the First Circuit in part affirmed, holding that the 

complaint plausibly alleged that mental and physical deterioration that met the Eighth Amendment’s 

objective requirement; that three supervisory officials knew of plaintiff’s deterioration and had 

authority to ameliorate or end the harmful conditions but failed to do so; and that the complaint 

sufficiently alleged that the officials had the requisite state of mind to show deliberate indifference to 

Eighth Amendment rights, but reversed with respect to other officer-defendants.  

 

Bledsoe v. FCA US, LLC, 2025 WL 2268065 (6th Cir. 2025). 

 

The case involves use of the Rule 12(c) motion to argue preemption when intervening law 

made that defense available after the pleadings had closed. Consumers of Dodge Ram 2500 and 

3500 diesel trucks sued, alleging false marketing of the trucks as cleaner and more fuel efficient than 

comparable vehicles in violation of state and federal law. After discovery and several intervening 

Sixth Circuit decisions on whether state law claims involving similar vehicle-emissions claims were 

preempted under the Clean Air Act, defendants moved for judgment on the pleadings under Rule 

12(c), arguing that the Clean Air Act preempted plaintiffs’ state-law fraud claims. The district court 

agreed and entered judgment for defendants. The Sixth Circuit affirmed in part and reversed in part, 

holding that some emissions-based claims were preempted to the extent they depended on proving 

that the trucks violated EPA standards or that defendants defrauded the EPA, but that claims based 

on allegedly misleading consumer-facing advertisements, reasonable consumer expectations, or 

comparisons to gasoline vehicles were not necessarily preempted at the pleading stage. The court 



97  

similarly held that the fuel-economy claims were not preempted on the pleadings because the trucks 

were exempt from EPA fuel-economy labeling requirements, meaning the challenged 

representations plausibly concerned what defendants voluntarily told consumers rather than EPA-

approved figures. The court remanded for the district court to determine whether the plaintiffs’ 

surviving theories and evidence could proceed without relying on any disagreement with EPA 

determinations, emphasizing that a claim avoids preemption only if both its theory of liability and 

supporting evidence exist independently of EPA standards. 

 

Richardson v. Townsquare Media, Inc., 174 F.4th 299 (2d Cir. 2026). 

 

Plaintiff sued Townsquare for copyright infringement after it republished his decade-old 

video of Michael Jordan breaking up a fight and separately embedded his YouTube interview of 

rapper Melle Mel. The district court granted Townsquare judgment on the pleadings, finding fair 

use, de minimis copying, and permissible embedding under YouTube’s terms of service. Among 

other things, the Second Circuit reversed dismissal on the pleadings on the issue of fair use, and the 

analysis illustrates the plausibility standard as applied to a Rule 12(c) motion in a factual context that 

is likely to interest some first-year students. The question of fair use is “context-sensitive” and 

frequently resolved after discovery on a Rule 56 motion. At the pleading stage, for the complaint to 

survive, the court is not required to reject the defense, only to find that the infringement claim 

remains “plausible” after the fair use factors are weighed based on the allegations of the complaint 

accepting the allegations as true and drawing inferences in favor of plaintiff.14 As the Court of 

Appeals explained: 

 

In sum, a determination of fair use of the Jordan Video at the pleading stage cannot 

be justified. To whatever extent Townsquare’s use of the Jordan Video is 

transformative (if at all), that fact is outweighed by Townsquare’s decision to 

republish the entire video. That choice rendered its use of the video a plausible 

market substitute for the video itself. Discovery may further explicate the relevant 

 
14  The factors are “four non-exclusive statutory factors: (1) ‘the purpose and character of the use, including whether such 
use is of a commercial nature or is for nonprofit educational purposes’; (2) ‘the nature of the copyrighted work’; (3) ‘the 
amount and substantiality of the portion used in relation to the copyrighted work as a whole’; and (4) ‘the effect of the 
use upon the potential market for or value of the copyrighted work.’ 17 U.S.C. § 107. While courts typically discuss each 
factor individually, they must “[a]ll ... be explored, and the results weighed together, in light of the purposes of 
copyright.” 
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market factors, and thus demonstrate that Townsquare’s use of the full video was 

reasonably justified or that customers interested in watching the video would still 

seek out the original to avoid the article’s text and advertising. That, however, is not 

apparent at this early point in the litigation. 

 

Center for Excellence in Higher Education, Inc. v. Accreditation Alliance of Career 

Schools. and Colleges., 166 F.4th 452 (4th Cir. 2026). 

 

The Alliance, a federally approved accreditor, withdrew the accreditation of an online 

university, and an arbitrator affirmed the decision. The school then sued the accreditor in federal 

court, alleging constitutional violations and breach of contract, and also moved to vacate the 

arbitration award arguing it was denied an opportunity to present evidence. The district court denied 

vacatur. The decision highlights the scope of arbitral rights—which are defined by contract, and in 

this case, the contract gave the agency authority not to consider evidence that was not in the record 

as of a certain point in the proceedings, and so there were no grounds for challenge. The district 

court also granted the accreditors’ Rule 12(c) motion, according strong deference to the arbitrator 

and adopting as a matter of first impression the impermissible collateral attack rule, finding that the 

complaint “was merely a dressed-up attempt to vacate the arbitration award.” As the court explained, 

factors to consider include “the relationship between the alleged wrongdoing, purported harm, and 

arbitration award,” and whether the alleged wrongdoing is of the sort that would justify vacatur or 

the harm is of the kind appropriately remedied under the § 10 of the Federal Arbitration Act. The 

rule required dismissal of the entire complaint, including the constitutional claims.  

 

(For other cases discussing Rule 12(c) motions for judgment on the pleadings, see Health Freedom 

Defense Fund Inc. v. Carvalho, 148 F.4th 1020 (9th Cir. 2025) (on rehearing en banc, a divided 

court affirmed judgment on pleadings granted in favor of school district in suit challenging district’s 

COVID-19 vaccination policy); North Brevard Cty. Hospital Dist. v. C.R. Bard, Inc., 162 F.4th 

1268 (10th Cir. 2025) (affirmed Rule 12(c) dismissal of unlawful tying and monopolization claim 

under Sherman and Clayton Acts against medical device maker for lack of antitrust standing in suit 

by hospital that had never purchased the tying product).  
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Amendments 

 

Spinelli v. Coherus Biosciences, Inc., 167 F.4th 1274 (10th Cir. 2026). 

 

The district court granted an employer’s motion to dismiss its former employer’s claims that 

his firing for refusing to comply with the company’s COVID-19 vaccination policy violated state 

disability law and was illegal retaliation, and also denied plaintiff’s Rule 59(e) motion to alter or 

amend the judgment and did not reach his Rule 15 motion to amend the complaint; the Tenth Circuit 

affirmed. The grounds for post-judgment relief under Rule 59(e) include “an intervening change in 

the controlling law,” “new evidence previously unavailable”; and “the need to correct clear error or 

prevent manifest injustice.” Here, plaintiff was using the motion simply to “revisit issues already 

addressed” and “to advance arguments that a party could have been raised in prior briefing.” As to 

the Rule 15 motion, the court emphasized that a party must first move to reopen a case under Rule 

59(e) or 60 before seeking leave to amend, but plaintiff failed to meet the Rule 59(e) standard, and, 

in any event, amendment would have been futile and plaintiff failed to attach an amended complaint 

as required under the local rule. 

 

Carter v. Local 556, Transp. Workers Union of America, 156 F.4th 459 (5th Cir. 2025). 

 

The case illustrates when a Rule 15 motion will be denied because the movant’s delay is 

undue and prejudices the nonmovant. A flight attendant sued her employer and union alleging she 

was fired for posting anti-abortion messages on social media and sending such messages to the union 

president. She won at trial, and the court entered a permanent injunction and contempt sanctions 

against the employer. On appeal, the union among other things challenged the district court’s denial 

of its Rule 15 motion to amend its answer to add a “hardship defense” to show that accommodating 

plaintiff’s religious practice would have caused it an undue burden. At this point, the case was on the 

eve of trial, five years had passed since the filing of the complaint, the defense did not depend on a 

cutting-edge question of law, and the union did not justify its delay. The Fifth Circuit affirmed the 

denial; it was not an abuse of discretion to block amendment because granting it would have denied 

plaintiff “the opportunity to offer responsive arguments—and the district court could not have 

considered them.”  
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Wright v. Louisville Metro Government, 144 F.4th 817 (6th Cir. 2025). 

 

Homeowners sued the city and police officers under § 1983 for unreasonable search and 

seizure; after removal and an initial dismissal, they amended to name previously “unknown” 

officers, who obtained judgment on the pleadings on the ground that the untimely amended 

complaint did not relate back. The original complaint was timely, but the amendment came more 

than three years after the incident, so it was untimely unless it related back under Rule 15(c)(1). The 

Sixth Circuit held that suing “unknown officers” for lack of knowledge is not a “mistake” within 

Rule 15: a qualifying “‘mistake of law’ . . . means the plaintiff thought that a particular claim was 

legally viable against a particular defendant, when in reality the plaintiff had to bring his claim 

against a different defendant,” but where a party is mistaken about what counts as a “mistake,” Rule 

15 does not permit relation back.  

 

Rivera v. New Castle County Police Department, 152 F.4th 147 (3d Cir. 2025). 

 

Plaintiff sued a police department and several John Doe officers. An amended complaint 

added the officers after they were identified. The district court granted the officers’ motion to 

dismiss, holding that the amended complaint was untimely and did not relate back to the original 

complaint because plaintiff knew the names of the officers at the time of filing, taking judicial notice 

of documents proffered by defendants. The Third Circuit vacated and remanded, finding, first, that 

the district court applied the wrong standard in determining whether the claims related back. Krupski 

(Casebook, p. 695) makes clear that the relation-back inquiry focuses on what defendant knew or 

should have known during the Rule 4(m) period, not what plaintiff knew or should have known at 

the time of the filing of the complaint. In this case, the officers had actual knowledge that they were 

being sued, even though not named, evident from the fact that counsel entered an appearance on 

their behalf within the Rule 4(m) period. The Court of Appeals then considered whether, in the 

alternative, the district court was considering whether plaintiff made a mistake, which would defeat 

relation back. Defendants’ documents created a factual dispute about plaintiff’s knowledge, and the 

district court erred in imputing that knowledge to plaintiff and in permitting a limitations defense to 

be raised by Rule 12(b)(6) motion although the bar was “not apparent on the face of the complaint.” 

Because of the factual dispute about whether plaintiff’s omission of the names was a mistake could 
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not be resolved on a motion to dismiss, the court of appeals remanded. 

 

Sherman v. Abengoa, S.A., 156 F.4th 152 (2d Cir. 2025). 

 

Investors brought a putative class action under the Securities Act and the Securities 

Exchange Act in connection with shares that they purchased as part of a foreign company’s public 

offering. The district court dismissed the Securities Act claims on the grounds that they were 

untimely and alternatively that they failed to state a claim. The Second Circuit reversed on both. On 

the timeliness question, claims under the Securities Act are subject to a one-year statute of 

limitations, which begins to run upon “the discovery of the untrue statement or the omission, or after 

such discovery should have been made by the exercise of reasonable diligence.” The Second Circuit 

rejected defendants’ argument that the claims were initially untimely; under the “storm warnings” 

doctrine, the investors timely responded to statements that “relate[d] directly” to their allegations of 

fraud within the one-year period. The Second Circuit also rejected defendant’s argument that the 

second amended complaint was untimely and did not relate back to the original complaint. As the 

court explained, under Rule 15(c) the “central inquiry is whether adequate notice of the matters 

raised in the amended pleading has been given to the opposing party within the statute of limitations 

by the general fact situation alleged in the original pleading,” and, in this case, the “facts provable 

under the amended complaint arose out of the conduct alleged in the original complaint.” The court 

also rejected defendants’ “novel argument that a Securities Act claim alleging a new misstatement 

can never relate back,” finding support for that position neither in case law nor in the purpose of the 

Rule “to provide maximum opportunity for each claim to be decided on its merits.”  

 

Dinh v. United States, 145 F.4th 1316 (Fed. Cir. 2025). 

 

Holders of bonds issued by an instrumentality of Puerto Rico sued the United States alleging 

that a statute enacted in 2016, 48 U.S.C. § 2101 et seq., effected a taking of their property because it 

caused debt restructuring, resulting in loss of value in their investment. The Claims Court exercised 

jurisdiction under the Tucker Act, and then granted the government’s motion to dismiss for failure to 

state a claim, finding that the requisite government action was not present. On appeal, plaintiffs 

challenged the district court’s denial of their motion to amend the complaint, and the Federal Circuit 

affirmed, on grounds of futility, citing Foman v. Davis (Casebook, p. 690); in particular, plaintiffs 
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failed to set out how their proposed edits would establish government action.  

 

Supplemental Pleadings  

 

Doe v. Pine Richland Sch. Dist., 2026 WL 1103489 (3d Cir. 2026) 

 

The decision offers a compact fact pattern illustrating the difference between a supplemental 

complaint and an amended complaint, and why the difference could matter in some situations. In 

January 2024, a parent sued a school district in which her child was a student challenging its 

nondiscrimination policy concerning students’ gender identity. The parent sought injunctive relief 

and damages, and in May 2024 the district court denied the request for interim relief, and the parent 

withdrew the child from the district’s school and enrolled the child instead at a parochial school. In 

September 2024, the parent filed an updated complaint, stating she would consider re-enrolling her 

child in the district school if the policy “is changed, declared unconstitutional, or enjoined.” The 

district court dismissed the action for lack of standing and with prejudice. On appeal, the Third 

Circuit held that Doe had standing to seek damages because she alleged a past injury, but lacked 

standing to seek prospective relief. As to the September complaint, although styled an amended 

complaint, it was in fact a supplemental complaint because it relied on new allegations “based on 

events that occurred after the initiation of the lawsuit,” and so plaintiff was required to establish 

standing for the claims and requested relief. Again, plaintiff showed a backward-looking injury 

sufficient to establish standing to seek damages, but not to seek prospective relief: the supplemental 

complaint alleged only that she would “consider” re-enrollment, not that she would, and allegations 

of possible future injury do not meet the Article III standard.  

 

Owens v. Burtlow, 2025 WL 3552732 (10th Cir. 2025). 

 

The decision illustrates the procedural requirements of filing a supplemental pleading; the 

suit was brought pro se by a prisoner alleging prison officials violated his First Amendment and Due 

Process rights by rejecting legal mail addressed to him without affording prior notice. After 

discovery and the time period for dispositive motions had closed, and while a defendant’s Rule 56 

motion was pending, plaintiff moved to file a supplemental pleading under Rule 15(d) to add an 

officer as a new defendant and to assert a retaliation claim against that defendant, stating that 
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discovery had uncovered new evidence to support the supplementation. The magistrate judge 

explained the procedure for invoking Rules 15(a) and (d) and denied the request, in part because 

plaintiff failed to submit the proposed amended complaint as a separate document and did not 

explain how he would add an additional party. Emphasizing that plaintiff “never attempted to 

comply with the instructions provided by the magistrate judge,” and did not challenge the 

“instructions as being contrary to law,” there was no abuse of discretion and the Court of Appeals 

affirmed the denial.  

 

Provisions to Deter Frivolous Pleadings 

 

D’Ambrosio v. Meta Platforms Inc., 176 F.4th 928 (7th Cir. 2026). 

 

The complaint alleged that after plaintiff briefly dated a woman, she, together with over two 

dozen other users of a Chicago-area Facebook group called “Are We Dating the Same Guy,” 

published photos of him, made defamatory statements, and invaded his privacy, all in violation of 

Illinois statutory and common law. We focus here on the sanction issue. The Seventh Circuit ordered 

plaintiff and his lawyers to show cause why they should not face sanctions for frivolously appealing 

the district court’s Rule 12(b)(6) dismissal of the complaint (a classic “shotgun pleading” setting out 

“a litany of claims arising from a few social media posts about the plaintiff’s reportedly obnoxious 

behavior on dates and after a breakup”) and for relying on “unverified citations, likely generated by 

AI tools used by a party or counsel” and “claims that should have been avoided with routine cite-

checking.” Excerpts are included in the Appendix to this memo.  

 

(For a similar warning issued to a pro se litigant but declining to impose sanctions, see Biglow v. 

Dell Tech. Inc., 2026 WL 813756 (10th Cir. 2026), with the Court of Appeals noting, “If the 

fabrications and misrepresentations we have discussed are not the result of Biglow’s misuse of a 

generative AI tool, then he may be guilty of an even worse transgression—intentional abuse of the 

judicial process.”) 

 

mCom IP, LLC v. City of National Bank of Florida, 175 F.4th 1370 (Fed. Cir. 2026). 

 

The decision addresses when § 1927 sanctions are appropriate in a patent infringement case; 
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the Federal Circuit affirmed dismissal of the claims on grounds of invalidity, but reversed the 

sanctions finding no bad faith and no obstruction. Initially, the district court struck the complaint as a 

“shotgun pleading” and granted leave to amend; the amended complaint added paragraphs, included 

an updated claim chart, and provided website screenshots; defendant again moved to dismiss, and 

the district court granted the motion, explaining the claim chart “is difficult (if not impossible) to 

parse” and the allegations otherwise offered only “bare assertions that the screenshots in the claim 

chart ‘literally specify the claimed functions.’” The district court also denied leave to amend because 

plaintiff’s request did not comply with Rule 7(b)(1) requiring that a request for a court order be done 

by motion and it lacked substantive support. Following dismissal, defendant sought fees and costs 

arguing the suit was exceptional within the meaning of 35 U.S.C. § 285 and litigated in bad faith. 

The district court referred the motion to a magistrate judge, and adopted the magistrate judge’s 

report recommending an award of all fees incurred including the fees litigating the fee motion, with 

some portion of the fees assessed as a § 1927 sanction. First, the Federal Circuit found that there was 

nothing exceptional about the suit, as required under § 285, merely a lack of merit. As to § 1927, the 

Federal Circuit emphasized that the attorney must have “knowingly or recklessly” pursued a 

frivolous claim or needlessly obstructed litigation of a non-frivolous claim; the district court, 

however, failed to make an express determination that plaintiff’s claim was frivolous, nor could it, 

since “no proper determination of exceptional substantive weakness could have been made.” Nor did 

the district court make a finding of needless obstruction; all it found was that counsel was 

insufficiently diligent in reviewing the discovery record, which did not show obstruction. 

 

Chapter 9. Joinder of Claims and Parties: Expanding the Scope of the Civil Action 

 

Identifying Parties Who May Sue and Be Sued 

 

Ripple Analytics Inc. v. People Ctr., Inc., 153 F.4th 263 (2d Cir. 2025). 

 

The Second Circuit affirmed the district court’s dismissal of the case for failure to prosecute 

in the name of the real party in interest. A software company sued a competitor for trademark 

infringement and unfair competition under federal and state law. The company had previously 

assigned its trademark to its founder. The founder never joined the lawsuit, and never ratified the 

lawsuit under Rule 17, which would have required him to agree to be bound by any judgment. At 
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most, the founder submitted a declaration attesting to his “very strong interest” in the outcome of the 

case and that a judgment would be for his sole benefit. The district court thus properly granted the 

competitor’s motion.  

 

LJM Partners, Ltd. v. Barclays Cap., Inc., 165 F.4th 552 (7th Cir. 2026). 

 

The case involves complex claims of market manipulation that took place back in 2018 when 

the S&P 500 plunged. Two companies that traded options lost enormous amounts of money, and 

filed separate lawsuits in the Northern District of Illinois, each alleging that several “John Doe” 

defendants violated the Commodity Exchange Act. After several years of litigation, plaintiffs sought 

to amend the complaints to include the names of the eight firms they claimed engaged in the 

manipulation, but the district court denied their motions, holding that a plaintiff without Article III 

standing cannot substitute a real party in interest under Rule 17(a)(3)—a question on which the 

circuits currently are divided. On this view, the case is no more than a nullity and the court lacks 

power. 

The Seventh Circuit joined the Second Circuit, and rejected the contrary position of the 

Fourth, Sixth, and Ninth Circuits, in holding that a plaintiff without standing may invoke Rule 

17(a)(3) to substitute a real party in interest. The standing question likely is outside the scope of the 

basic 1L course, but whether a court can issue orders when it lacks subject matter jurisdiction will be 

a familiar issue, as, for example, in the context of removal and derivative jurisdiction when federal 

jurisdiction is exclusive to the federal court. In particular, the Court of Appeals drew an analogy to 

Rule 15 which some 1L courses will cover. As the court explained, it is hornbook law that a Rule 15 

amendment “can destroy or create federal subject matter jurisdiction,” and it saw no reason not to 

extend this reasoning to Rule 17. Moreover, the court looked to the advisory committee’s notes to 

the 1966 amendment, which emphasized the role of  Rule 17 in preventing the forfeiture of 

meritorious clams, which could happen when “determination of the proper party to sue is difficult or 

when an understandable mistake has been made.” In the end, the Court did not “definitively decide” 

the legal question because even if plaintiff had been able to add additional parties under Rule 

17(a)(3), their claims were barred by the statute of limitations. (The Court also held that under Rule 

15(c)(1)(C) the claims of the newly added defendants did not relate back to the date of the earlier 

complaint.)  
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Claims Involving Multiple Parties 

 

Permissive Joinder of Parties 

 

Franklin Constr. Grp., LLC v. Shore, 793 F. Supp. 3d 928 (M.D. Tenn. 2025). 

 

Plaintiff, a construction company, alleged a double headed conspiracy by construction-

material providers and a home-improvement retailer to defraud the company of millions of dollars 

involving inflated price for materials in exchange for kickbacks and for fictitious estimation services 

that would be charged to plaintiff. The district court sua sponte dropped the retailer-defendants from 

the suit, invoking Rule 21, and considering factors identified by the Sixth Circuit: 

 

(1) whether the claims arise out of the same transaction or occurrence; 

(2) whether the claims present some common questions of law or fact; 

(3) whether settlement of the claims or judicial economy would be facilitated; 

(4) whether prejudice would be avoided if severance were granted; and 

(5) whether different witnesses and documentary proof are required for separate 

claims. 

 

In the district court’s view, the allegations against the two groups of defendants were “separate” and 

“the Complaint reads like two distinct cases bundled into a single pleading”; the claims did not arise 

out of the same transaction or occurrence, implicate common legal questions, or implicate a common 

set of facts. However, the court left open the door for plaintiff to amend the complaint to rejoin the 

parties, if it “can plead additional facts connecting” these defendants’ misconduct to those of the 

remaining defendants. Students might consider how a court’s severing claims from a suit differs in 

effect from dropping parties.  

 

Mandatory Joinder of Persons 

 

Estate. of Plott v. Department of Health & Hum. Servs., 151 F.4th 848 (6th Cir. 2025). 

 

The question was whether the federal Department of Health and Human Services was a 
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required party in a suit by an estate seeking a final payment under an annuity contract held on behalf 

of a decedent with the Department under the National Vaccine Injury Compensation Program 

established to compensate children who suffered from vaccine-related injuries or death. After a great 

deal of motion practice, the district court found that the Department’s joinder was necessary and 

indispensable because it is the owner of the underlying annuity contract; but because the Department 

had not waived sovereign immunity, the court lacked subject matter jurisdiction and dismissed the 

action without prejudice. The Sixth Circuit reversed holding the district court improperly applied 

Federal Rule 19. Whether a party is necessary is a factual finding reviewed for abuse of discretion; 

whether the party is indispensable is a legal conclusion reviewed de novo. In the circuit’s view, the 

district court had evaded the case-specific analysis required under Rule 19 in favor of a categorical 

rule that a person, business, or other entity is necessary and indispensable “simply because it is a 

party to the contract at issue in a case”—a view not supported by circuit precedent. Indeed, a 

defendant’s ability to seek indemnity and contribution from another party undercuts the idea that all 

contract parties must be joined. Accordingly, the Sixth Circuit reversed and remanded to the district 

court to conduct the appropriate Rule 19 analysis. 

 

Peterson v. Harrah’s NC Casino Co., LLC, 169 F.4th 520 (4th Cir. 2026). 

 

Plaintiff, a military veteran, was fired from his job at a casino and later denied rehire. He 

sued, alleging employment discrimination and retaliation under the Family and Medical Leave Act 

and the Uniformed Services Employment and Reemployment Rights Act, and named Harrah’s and 

its parent company as defendants. The district court granted defendants’ motion to dismiss under 

Federal Rule 12(b)(7) for failure to join a Rule 19 necessary party, on the view that the Tribal Casino 

Gaming Enterprise (TCGE) was plaintiff’s true employer, not Harrah’s, and that because TCGE 

enjoys sovereign immunity, it could not be sued in federal court, and that the suit could not proceed 

“in equity and good conscience” without it.  

The Fourth Circuit held that it was an abuse of discretion for the district court to treat TCGE 

as a necessary party under Rule 19(a), and so did not proceed to the Rule 19(b) inquiry. The Court of 

Appeals held that the district court’s finding TCGE to be plaintiff’s “true employer” was not clearly 

erroneous. But that decision did not resolve whether TCGE was a necessary party. Among other 

things, the district court did not find that Harrah’s was not also plaintiff’s true employer, and joint 

employers, by analogy to joint tortfeasors, are not presumptively Rule 19 necessary parties. 
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Moreover, the district court did not find that TCGE had exclusive control over hiring or firing; 

defendants did not show that TCGE was the only entity that could be ordered to reinstate plaintiff. 

Instead, the district court rested its decision on the view that any judgment entered in the case would 

“impair TCGE’s contractual interests” with Harrah’s, but did not have access to the relevant version 

of the management agreement and defendants and the court did not identify any specific contractual 

provision or tribal policy implicated by plaintiff’s claims.   

 

Interpleader 

 

Braid v. Stilley, 142 F.4th 956 (7th Cir. 2025). 

 

The dispute involves interpleader, declaratory judgments, and abstention, all in the context of 

the Texas Heartbeat Act’s citizen-suit enforcement provision, known as S.B. 8. Plaintiff is a doctor 

who published an editorial in the Washington Post acknowledging that he performed an abortion in 

violation of S.B. 8. Three persons from three states then filed three state-court actions in Texas each 

seeking to recover at least $10,000 in statutory damages. Plaintiff-doctor, concerned about facing 

duplicative liability, filed a federal interpleader action, consolidating the three S.B. 8-claimants in a 

single suit, and seeking a declaratory judgment that the Texas statute is unconstitutional. Plaintiff-

doctor filed in Chicago federal court (one of the S.B.8-claimants lived in Chicago) and deposited 

$10,000 with the district court. The district court held that § 1335 was met and that it had 

jurisdiction, but dismissed under the Wilton-Brillhart doctrine (Casebook, p. 324, discusses 

abstention in a diversity action, but not this particular doctrine). The S.B.8 claimants proceeded pro 

se on appeal, and the Seventh Circuit appointed counsel from a private law firm as amicus curiae to 

defend the district court’s decision. 

On appeal, the Court of Appeals rejected amicus curiae’s argument that the district court 

lacked subject matter jurisdiction, concluding instead that the action satisfied § 1335 even though, 

because liability had not yet been determined, there was no set fund and the amount deposited was 

insufficient because it was less than the $100,000 damages sought in one of the Texas suits. 

Although the suit was unconventional, § 1335 “established a federal cause of action which, by its 

terms, extends to cases where, as here, multiple individuals seek mandatory statutory damages 

recoverable by only one claimant.” The court emphasized that although the requirement of a definite 

fund has been interpreted to include “a limited fund or some specific, identifiable property,” the 
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procedure is not limited to the typical situation of contested insurance funds or estate assets, but 

rather extends to “any protectable interest” (emphasis in original) and includes “monetary 

obligations arising from a statutory violation.” The fact that liability remained “open-ended” 

likewise did not defeat § 1335; citing Tashire (Casebook, p. 778), the court insisted that the statute 

allows “interested stakeholders to resort to the mechanism even while contesting their own liability.” 

Moreover, plaintiff-doctor was not required to deposit an amount equal to the largest claim; the 

amount required “depends upon the person who invokes interpleader and what he asserts to be the 

subject matter of the controversy.” In the end, the Court of Appeals affirmed dismissal but on 

Colorado River grounds of abstention.  

 

Intervention 

 

Estate of Lewis by & through Duran v. City of Columbus, Ohio, 158 F.4th 814 (6th Cir. 

2025). 

 

The appeal is from the district court’s denial of a police union’s Rule 24 motion to intervene, 

by permission or as of right, in a § 1983 suit brought by the estate of a Black man fatally shot by 

police when they entered his home to carry out an outstanding arrest warrant. The suit alleges that 

the police engaged in excessive force pursuant to a policy or custom of using such force against 

Black people. The complaint identifies various policies concerning promotion and discipline that 

implicate the union’s Collective Bargaining Agreement (CBA) with the city. The union moved to 

intervene arguing that plaintiff’s proposed relief would violate the CBA. Plaintiff did not oppose 

intervention, but requested that it be limited to the remedial, and not the liability, phase, and the city 

filed no response. The district court held that the union lacked a substantial legal interest in the 

liability phase and that the City could adequately protect its interest at the remedial stage. 

The decision contains a lengthy discussion of appellate jurisdiction under the collateral-order 

doctrine, and with that issue resolved, the Court of Appeals reversed, holding the union had a right to 

intervene as of right under Rule 24(a). The standard for an intervention by an organization is 

showing “the impact of a lawsuit on its members, when that impact is concrete and represents more 

than ‘a general ideological interest’” Under that test, and joining the Second and Ninth Circuits, the 

Sixth Circuit concluded that a police union has a significant legal interest in a suit that challenges a 

municipality’s policy because it will affect the CBA and the rights of its members, and that absent 
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intervention those interests would be impaired. Nor would the City adequately represent the union; 

they are likely to have different trial strategy and stand in “direct opposition” to the union’s interests 

during the collective bargaining process.  

 

AbbVie, Inc. v. Murrill, 166 F.4th 528 (5th Cir. 2026). 

 

The dispute involves a federal drug program (the Section 340B Drug Pricing Program) which 

requires drug manufacturers that participate in the federal Medicaid program to provide discounted 

drugs to certain “covered entities,” which largely are clinics and hospitals. Many of these entities 

lack in-house pharmacies, and instead purchase discounted drugs and partner with independent 

contract pharmacies to dispense them. In response, some drug manufactures restricted covered 

entities’ use of contract pharmacies and Louisiana (like some other states) passed a state law barring 

drug manufacturers from interfering with covered entities’ ability to work with contract pharmacies. 

Drug manufacturers challenged the legality of the Louisiana law, and in the course of that action the 

district court granted the motion of the Louisiana Primary Care Association (“LPCA”) to intervene 

as of right as a defendant. The Court of Appeals reversed, holding that the LPCA was not entitled to 

intervene as of right; they failed to show that the State of Louisiana would inadequately represent 

them because they did not detail how their defense would diverge from the State’s, only that they 

had a different interest. (On the merits, the Court of Appeals granted summary judgment for the 

state, upholding the state statute against challenges that it was preempted, that it effected a physical 

or regulatory taking, that it violated the contracts clause, and that it was unconstitutionally vague.) 

 

Lucas County Board of Commissioners v. United States Env’t Prot. Agency, 169 F.4th 

689 (6th Cir. 2026). 

 

The decision extensively discusses the presumption of adequate representation when the 

defending party is a federal agency—in this case, the U.S. Environmental Protection Agency, sued 

for its approval of total maximum daily load for phosphorus in an Ohio river under the Clean Water 

Act. Two groups moved to intervene as defendants, an agricultural association and a coalition of 

permittees, and the district court denied both. On appeal, the Sixth Circuit explained that  

 

a proposed intervenor can rebut the presumption of adequate representation via 
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reference to a particular argument or arguments, if it shows at least (1) that it 

possesses specific arguments within the scope of the case that it intends to make, and 

(2) that the existing party or parties may not or will not make those arguments 

because of a conflict of interest. 

 

Under this standard, the association but not the coalition overcame the presumption that the 

EPA would adequately represent their interests. Further, although the district court did not consider 

whether the association also showed a substantial interest and that its interest would be impaired, the 

Court of Appeals decided those questions in the first instance, and held that the association was 

entitled to intervene as of right.  

 

A.H. by E.H. v. New York State Dep’t of Health, 147 F.4th 270 (2d Cir. 2025). 

 

Disability-rights groups and persons with disabilities sued the relevant state agencies and 

officials under federal law alleging long delays in relocating persons with disabilities from restrictive 

institutional facilities to community based residential settings. A year after the case was filed, 

additional individual persons with disabilities moved to intervene, and the Second Circuit affirmed 

the district court’s denial of a motion to intervene due to untimeliness. Second Circuit cases, while 

calling the Rule 24 timeliness requirement “flexible,” have identified various factors that a district 

court may consider when assessing timeliness, which include “(a) the length of time the applicant 

knew or should have known of its interest before making the motion; (b) prejudice to existing parties 

resulting from the applicant's delay; (c) prejudice to the applicant if the motion is denied; and (d) the 

presence of unusual circumstances militating for or against a finding of timeliness.” The Court of 

Appeals agreed with the district court’s conclusion that the putative intervenors knew about 

placement decisions and were on notice of their interest “long before” moving to intervene, 

affirming denial of the motion as untimely.   
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Chapter 10. Class Actions 

 

Overview and Themes 

 

Equal Employment Opportunity Comm’n v. BNSF Ry. Co., 150 F.4th 948 (8th Cir. 

2025), reh’g denied, 2025 WL 3085999 (8th Cir. Nov. 5, 2025). 

 

The decision illustrates the distinct features of the class action and other forms of collective 

or representative actions—here, a group enforcement action brought by the Equal Employment 

Opportunity Commission to redress alleged sex harassment at a Nebraska railyard. The district court 

granted defendant’s motion to dismiss the complaint, effectively importing requirements of 

typicality and numerosity drawn from Federal Rule 23. On appeal, the Eighth Circuit held the 

district court applied an improper heightened pleading standard. The EEOC’s enforcement authority 

was drawn from its authorizing legislation and is not limited to the claims presented by the particular 

individual (called the charging party). The Court of Appeals explained: 

 

Section 706 of Title VII gives the EEOC “authority to bring suit in its own name for 

the purpose, among others, of securing relief for a group of aggrieved individuals.” 

Gen. Tel., 446 U.S. at 324, 100 S.Ct. 1698. In General Telephone, the Supreme Court 

held “that the EEOC may maintain its § 706 civil actions for the enforcement of Title 

VII and may seek specific relief for a group of aggrieved individuals without first 

obtaining class certification pursuant to Federal Rule of Civil Procedure 23.” Id. at 

333–34, 100 S.Ct. 1698. The Court said “that the EEOC is not merely a proxy for the 

victims of discrimination and that the EEOC’s enforcement suits should not be 

considered representative actions subject to Rule 23.” Id. at 326, 100 S.Ct. 1698. 

“When the EEOC acts, albeit at the behest of and for the benefit of specific 

individuals, it acts also to vindicate the public interest in preventing employment 

discrimination.” Id. 

 

Provencher v. Bimbo Foods Bakeries Distributions LLC, 175 F.4th 180 (2d Cir. 2026). 

 

The decision contains an excellent discussion of how Rule 23 differs from other collective 
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forms. Workers, all Vermont residents, sued their employer in federal district court in Vermont 

alleging wage and hours violations, pursuing state law claims as a putative class action and Fair 

Labor Standards Act claims as a putative collective action. Defendant is a Delaware corporation with 

its principal place of business in Pennsylvania, and conducts business in Vermont. The district court 

authorized plaintiffs to send notices to similarly situated workers including entities based outside of 

Vermont. The district court rejected defendant’s argument that its personal jurisdiction did not reach 

FLSA claims outside of Vermont. At defendant’s request, the district court stayed its decision and 

certified the dispute over personal jurisdiction for interlocutory appeal under 28 U.S.C. § 1292(b). 

The Second Circuit accepted the interlocutory appeal and reversed. The FLSA does not 

authorize nationwide service of process, and so personal jurisdiction can be exercised only under 

state law under the piggy-back provision of Rule 4(k)(1)(A) consistent with the Due Process Clause 

of the Fourteenth Amendment. In the appeals court’s view, Bristol-Myers controlled the result, even 

though the dispute involves federal claims; in particular the Fifth Amendment did not come into play 

unless and until Congress authorizes district courts to exercise personal jurisdiction more broadly 

than under the Fourteenth Amendment. Nor did the appeals court accept an analogy between FLSA 

collective actions and class actions, a position foreclosed by circuit precedent and by structural 

differences between the two forms of group action.  

 

Operation of the Class Action Device 

 

23(a): Prerequisites to Certification 

 

Farley v. Lincoln Benefit Life Co., 150 F.4th 1197 (9th Cir. 2025). 

 

An insured filed a putative class action after the insurance company terminated her life 

insurance policy after she inadvertently missed a payment. The suit alleged violations of state law 

that required notice and protection prior to terminating a policy for nonpayment. The district court 

certified the class with respect to injunctive and declaratory relief under Rule 23(b)(2), but denied 

certification with respect to monetary relief under Rule 23(b)(3). The Ninth Circuit granted 

defendant’s petition to appeal under Rule 23(f), holding that its recent decision interpreting the 

requirements of state consumer law effectively decided the appeal and required reversal for lack of 

typicality and adequacy. The class lacked typicality under Rule 23(a)(3), because some 
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policyholders may have chosen to let the policy lapse, and adequacy under Rule 23(a)(4), because 

the relief sought would not be beneficial to both policyholders who accidentally lapsed and the 

policyholders who chose to lapse.  

 

Clippinger v State Farm Automobile Insurance Company, 173 F.4th 817 (6th Cir.  

2026). 

Drummond v. Progressive Specialty Insurance Co., 142 F.4th 149 (3d Cir. 2025). 

Schroeder v. Progressive Paloverde Ins. Co., 146 F.4th 567 (7th Cir. 2025) 

Ambrosio v. Progressive Preferred Ins. Co., 154 F.4th 1107 (9th Cir. 2025).  

Freeman v. Progressive Direct Ins. Co., 149 F.4th 461 (4th Cir. 2025) 

 

The circuits are divided on whether claims by the holders of “total loss” car insurance, 

alleging the insurer systematically undervalues the cash they are owed through its across-the-board 

use of a “typical negotiation” adjustment, meet the commonality requirement of Rule 23(a). The 

majority of circuits have ruled against certification; the Ninth Circuit is the outlier and the Fourth 

Circuit issued a divided opinion, with a dissenting judge urging adoption of the Ninth Circuit 

approach on the view that the policy of undervaluation supports commonality.  

 

Dickinson v. Trump, 174 F.4th 634 (9th Cir. 2026). 

 

Peaceful protesters and freelance journalists filed a putative class action alleging that the 

Trump Administration through various federal agencies deployed “non-lethal crowd-control 

munitions against them in retaliation for exercising their First Amendment rights.” These munitions 

included tear gas and pepper balls. The district court provisionally certified a class of “all people 

who, since June 2025, have, desire to, or will nonviolently protest against or report on [Department 

of Homeland Security] activities at the Portland [Immigration and Customs Enforcement] Building.” 

It also entered a preliminary injunction barring defendants from using such munitions unless 

someone “poses an imminent threat of physical harm” to law enforcement or others. The Ninth 

Circuit entered a stay of the preliminary injunction. On the Rule 23(a) issue, it held that provisional 

certification was improper because the class did not prove, and not simply plead, that it met the 

commonality requirement and the district court failed to engage in the required “rigorous analysis” 

to ensure compliance. The complaint alleged that the government maintained an “unwritten policy of 
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retaliation,” but did not prove that policy in fact; moreover, plaintiffs failed to show that “every” 

class member has experienced the same injury as a result of the policy. Under the First Amendment, 

the retaliation claims must be evaluated based on “all of the circumstances,” including the offending 

officer’s state of mind; such “‘fact-specific’ and ‘individualized considerations’ require ‘separate 

analyses’ and are therefore not ‘amenable to class treatment.’”  

 

Powers v. McDonough, 163 F.4th 1162 (9th Cir. 2025). 

 

Unhoused veterans in Los Angeles with severe disabilities filed a putative class action 

against various federal agencies alleging they were denied meaningful access to health care in 

violation of the federal Rehabilitation Act. Among other alleged violations, defendants failed to 

provide disability healthcare benefits in the “most integrated” setting and had leased land deeded to 

the Veterans Administration for veterans’ use to third party commercial entities. The district court, 

among other things, certified class certification of the Rehabilitation Act claims. On appeal, the 

Ninth Circuit rejected defendants’ argument that the class definition failed to meet the commonality 

requirement because the claims “turn on each veteran’s individual circumstances and thus cannot 

generate common answers that will resolve the litigation.” To the contrary, the appeals court, 

pointing to certification of classes in civil rights suits challenging system-wide practices or policies, 

held that the “that the VA’s ‘past and current practice’ of not providing permanent housing to the 

class of veterans represents discrimination based on disability, placing them squarely within the 

‘system-wide practice or policy’ requirement for commonality.” 

 

Glover v. EQT Corp., 151 F.4th 613 (4th Cir. 2025). 

 

The Fourth Circuit affirmed class certification for the breach of contract claim but reversed 

class certification for the fraudulent concealment claim. The decision focuses on ascertainability and 

commonality. Both classes were composed of West Virginia owners of oil and gas interests who 

leased their wells, with required royalty payments, to Defendant. After extracting and selling 

valuable resources from the wells, Defendant notified owners that they would be calculating 

royalties based on the diminished post-extraction value, prompting the class action. The transactions 

are complex but the facts can be distilled for a compact class-certification problem. For the breach of 

contract claim, the Fourth Circuit found that the claim both was ascertainable, as “objective data and 
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criteria exist from which Plaintiffs can connect royalty payments to Class Leases and lessors,” and 

satisfied predominance despite differences in specific lease language, as “EQT paid royalties in a 

manner that violated every Class Lease.” For the fraudulent concealment claim, though, the Fourth 

Circuit held that individual determinations of reliance were required for each class member and thus 

predominated over common issues.   

 

Cline v. Sunoco, Inc. (R&M), 159 F.4th 1171 (10th Cir. 2025). 

Rider trustee of Cherry Rider Fam. Tr. v. OXY USA, Inc., 175 F.4th 1214 (10th Cir. 

2026). 

 

This pair of cases, involving royalty payments, focuses on the Tenth Circuit’s approach to 

ascertainability. In Cline, the Tenth Circuit rejected importing a requirement of “administrative 

feasibility” into Rule 23 and held that “[f]or class members to be ascertainable, the class definition 

must (1) be defined clearly and cannot be defined too vaguely, and (2) be defined objectively and 

cannot be based on subjective criteria[.]” The party moving for class certification has the burden to 

show that class members can be identified at the time of certification “using reasonable—but not 

perfect—accuracy.” In Cherry Rider Family Trust, the Tenth Circuit held that ascertainability was 

not defeated by the fact the class might include some members who had sold their royalty interests 

and so no longer had a claim.  

 

Boyce v. Cox, 170 F.4th 613 (7th Cir. 2026). 

 

The Seventh Circuit affirmed the district court’s denial of class certification due to 

inadequacy of counsel. Plaintiff was an inmate denied dental care while incarcerated who filed a 

motion asking for permission to file a class action on behalf of similarly situated inmates denied 

dental care. The Seventh Circuit held that the pro se defendant would not meet the standard of 

23(a)(4) as “[o]nly experienced counsel with significant resources could provide the level of support 

necessary” for this suit.   

 

Overby v. Anheuser-Busch, LLC, 2026 WL 1718962 (4th Cir. 2026). 

 

The Fourth Circuit vacated class certification, holding the plaintiffs failed to prove 
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predominance and commonality, emphasizing that “relying solely on overly generalized company 

policies * * * too often disguise[s] the dissimilarity of prospective class members.” Hourly 

employees brought both a collective and a class action against a brewing company alleging failure to 

pay for mandatory pre-and post-shift work activities, in violation of the Fair Labor Standards Act 

and two state labor laws. The district court certified a class for the state law claims, citing the 

predominance of the shift-based compensation scheme, and it declined to decertify the collective 

action.15 The Fourth Circuit disagreed, on the view that many employees may not have engaged in 

compensable off-shift work or may have been subject to different requirements or company policies; 

even apart from these “factual disparities,” the court pointed to different liability standards 

supporting the putative class members’ claims. The Fourth Circuit remanded, warning against class-

wide proceedings that “would merely devolve into countless mini-trials,” and suggesting use of 

subclasses or denial of class certification altogether.  

 

Oliver v Navy Federal Credit Union, 167 F.4th 106 (4th Cir.  2026). 

 

The decision addresses the standard governing a class certification motion when opposed 

prior to discovery. The Fourth Circuit instructs that in this situation, “district courts must evaluate 

such requests based solely on the face of the complaint and ask whether the complaint’s allegations 

fail to satisfy Rule 23(a) and (b) requirements as a matter of law.” On appeal, the Fourth Circuit 

affirmed the district court’s denial of Rule 23(b)(3) certification, but found that the district court 

acted prematurely in denying certification under Rule 23(b)(2). The complaint alleged discrimination 

against applicants for mortgage home loans through defendants’ use of a “semi-automatic 

underwriting process.” The proposed class included persons of different races, who lived in different 

states, and who applied to different loan programs. On its face, the complaint failed both Rule 

23(b)(3)’s predominance requirement due to differences among class members and its superiority 

requirement due to concerns about fairness and efficiency of the class action versus individual 

litigation. By contrast, the court found that a Rule 23(b)(2) class action remained viable, writing that 

“we cannot say that the complaint fails to make a prima facie commonality showing as a matter of 

law.”  

 
15 The definition was: “All individuals who are currently, or were formerly, employed at Anheuser-Busch’s Williamsburg 
brewery as non-exempt employees subject to Anheuser-Busch’s LTM timekeeping system at any time from July 1, 2020, 
through the date of final disposition of the action.” 
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In re Folgers Coffee Mktg., 159 F.4th 1151 (8th Cir. 2025). 

 

The Eighth Circuit’s decision focuses on predominance, and the facts of the dispute present a 

compact, accessible problem. Consumers sued under Missouri law alleging a coffee product 

producer misrepresented the number of cups of coffee that the ground coffee could produce. The 

Eighth Circuit reversed the district court’s certification of a class action, stating generally that “fraud 

cases are typically unsuitable for class treatment”; consumers differed in how they interpreted the 

label and the injuries that resulted. At least some consumers would not have been injured at all, and 

although the Missouri Supreme Court has not yet addressed whether as a matter of law “it would 

allow consumers who weren’t deceived to piggyback on the injuries others” to assert state consumer 

misrepresentative class claims, the Court of Appeals made an Erie guess that the state court would 

reject such a “price-inflation” theory.  

 

Note on Selection of the “Lead Plaintiff” in Securities Fraud Cases  

 

In re Crain Walnut Shelling, LP, 175 F.4th 1069 (9th Cir. 2026). 

 

The case involves class action securities fraud claims against a corporation and its 

executives. An investor and other members of the putative class filed competing motions for 

appointment as lead plaintiff under the Private Securities Litigation Reform Act (PSLRA). The 

district court denied the investor’s motion, and the investor petitioned for mandamus relief. The 

Ninth Circuit denied the petition, but took the opportunity to clarify the standards for lead-plaintiff 

appointment. The statute creates a presumption that the movant with the largest financial interest is 

the most adequate plaintiff. As a matter of first impression, the appeals court stated that 

“preponderance of the evidence” is the standard for rebutting that presumption, but the district 

court’s application of the incorrect “genuine and serious doubts’ standard” did not result in clear 

error; the presumption was rebutted by inaccurate filings and problematic testimony by the investor, 

which the appeals court found “constitute evidence of inadequacy because they demonstrate a lack 

of credibility and ability to work with the court.” 
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Rule 23(b): The Types of Class Actions 

 

“Prejudice” Class Actions 

 

Trauernicht v. Genworth Fin. Inc., 169 F.4th 459 (4th Cir. 2026). 

 

Former participants in an employment-related defined contribution retirement plan sued the 

plan sponsor under the Employer Retirement Income Security Act for injunctive and monetary relief 

alleging the selection and retention of certain investment options within the plan breached its 

fiduciary duties. The district court granted the sponsor’s motion to dismiss the claim for injunctive 

relief, and granted the participants’ motion for class certification of the damages claim under Federal 

Rule 23(b)(1) on the view that given the special nature of ERISA monetary claims, the suit was not 

for individualized damages but rather “a derivative lawsuit on behalf of the Plan for recovery to the 

Plan as a whole,” and individual suits were be “impossible or unworkable.”16 The Fourth Circuit 

reversed; in a defined contribution plan, the assets are allocated to individual accounts, and although 

a participant can bring a derivative claim on behalf of the Plan, the injuries will be determined by 

losses with respect to the participant’s individual account. As such, the monetary claim is an 

individual claim and cannot be joined in a Rule 23(b)(1) action (which would omit notice and opt-

out rights), but rather belongs in Rule 23(b)(3). However, the district court committed another error, 

in its assumption that claims alleging a breach of ERISA fiduciary duties “inherently” satisfy the 

commonality requirement of Rule 23(a)(2) because liability “arises out of the defendant’s conduct 

with respect to the plan which does not vary depending on which participant brings the action.” To 

the contrary, the district court was required to undertake a “rigorous analysis” to determine whether 

class members suffered the same injury.  

 

 
16 The class was defined as:  
 

All participants and beneficiaries in the Genworth Financial Inc. Retirement and Savings Plan whose Plan 
accounts included investments in the BlackRock LifePath Index Funds at any time on or after August 1, 
2016 and continuing to the date of judgment, including any beneficiary of a deceased person who was a 
participant in the Plan at any time during the Class Period. 
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Damages Class Actions 

 

Svoboda v. Amazon.com Inc., 168 F.4th 956 (7th Cir. 2026). 

  

The Seventh Circuit affirmed the district court’s decision to certify a class within Illinois, 

amending and superseding its en banc panel decision. This class was composed of “thousands if not 

millions” of Amazon consumers who used Amazon’s Virtual Try-On feature, alleging that the 

feature captured and stored their facial data in violation of the Illinois Biometric Information Privacy 

Act (BIPA). BIPA provides for statutory damages and does not have extraterritorial effect outside of 

Illinois. The Circuit Court agreed that the elements of a BIPA claim were sufficiently predominant 

even if the individualized question of the consumer’s location remained, as that was an isolated 

determination which did not render the class unmanageable nor unfair. Similarly, individualized 

affirmative defenses and damages could be managed down the line. Finally, as to Rule 23(b)(3)’s 

superiority requirement, the Seventh Circuit held neither the large class nor the potentially large 

individual damage awards were disqualifying, as: 

 

Even if some individuals eventually sue, a class action may still proceed. The 

superiority requirement entails a balancing analysis. * * * And as the district court 

observed, this class action will resolve virtually identical claims for potentially 

thousands of people. It will ensure uniform resolution of complex issues about the 

operation of the VTO software, preserve judicial resources, and promote efficiency. 

 

Noohi v. Johnson & Johnson Consumer Inc., 146 F.4th 854 (9th Cir. 2025), cert. denied, 

2026 WL 1052179 (U.S. No. 25-874 2026). 

 

A consumer brought a putative class action alleging defendant engaged in deceptive 

marketing in violation of state law by selling “Neutrogena Oil-Free Face Moisturizer for Sensitive 

Skin,” when in fact the product contains oil and oil-based ingredients. The district court certified a 

class of California consumers, and the Ninth Circuit affirmed. The decision discusses the standard 

that applies to whether classwide damages are susceptible to common proof; the district court did not 

abuse its discretion in relying on an incomplete econometrics expert report, having found the model 

to be reliable and that the model was consistent with the purchaser’s theory of harm.  
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Note on “Hybrid” Class Actions 

 

Villarino v. Pacesetter Pers. Serv., Inc., 161 F.4th 1270 (11th Cir. 2025). 

 

Temporary workers brought a hybrid class action and a collective action against a personal 

services company alleging violation of the Fair Labor Standards Act and the Florida Labor Pool Act. 

Among other things, the district court declined to certify a subclass of workers whose transportation 

expenses were deducted from their wages, and the Eleventh Circuit affirmed, also rejecting the claim 

on the merits. Notwithstanding defendant’s records providing objective criteria listing each worker’s 

daily transportation charges, the district court “would have to scrutinize each overcharge or 

transportation credit,” all of which “would involve a lengthy and particularized inquiry,” thus 

defeating commonality and a showing of predominance.  

 

Spurlock v. Wexford Health Sources, Inc., 175 F.4th 232 (4th Cir. 2026). 

 

Persons with opioid dependence sued the company that provides medical services to prisons 

alleging they were denied medical screening and treatment while incarcerated in violation of their 

Eighth Amendment rights. The district court certified two classes, one for injunctive relief and the 

other for damages. On appeal, the Fourth Circuit remanded the Rule 23(b)(2) certification to 

determine whether persons who no longer were incarcerated could represent the class, and affirmed 

the Rule 23(b)(3) certification, holding that the class definition was ascertainable,17 that differences 

in symptoms and prison policies did not defeat commonality and typicality, and that the 

representatives’ theory of damages was sufficiently linked to their theory of liability to meet 

predominance and adequacy of representation.  

 

 
17 As the appeals court explained:  
 

Under the district court’s revised class definition, however, each individual must have had a documented 
OUD diagnosis, presented a prescription for MOUD to Wexford employees, or have been placed on 
supervision for withdrawal by Wexford employees. The district court found that, applying this definition, 
members of the Damages Class could be readily identified through examination of Wexford’s own patient 
records. This finding was not an abuse of discretion. 
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Rule 23(c): Certification Decisions  

 

Perrigo Institutional Inv. Grp. v. Papa, 150 F.4th 206 (3d Cir. 2025). 

 

The decision addresses the procedures that govern a class member’s decision to opt out of a 

class. Investors brought a class action against a corporation and its officers. While the motion for 

class certification was pending, shareholders who were putative class members filed a separate 

lawsuit against the corporation. After the district court certified the class, it ordered notice of how 

class members could request exclusion (stating “[y]our request for exclusion will not be effective 

unless it contains all of this information” within 90 days). The shareholders failed to do so by the 

court-ordered deadline—an oversight not recognized until three and a half years later when a 

settlement was proposed. The district court denied the belated opt-out request, and the Third Circuit 

affirmed, rejecting the view that a “reasonable indication of a desire to opt out” is sufficient for an 

absent class member to exclude themselves from the class. Rather, class members must follow court-

provided guidelines strictly in order to opt-out. This ruling appears to generate a circuit split with the 

Second and Tenth Circuits, which do recognize a “reasonable indication” as sufficient to opt-out.  

 

Ablan v. United States, 162 F.4th 1364 (Fed. Cir. 2025). 

 

Property owners sued the government alleging its design and operation of dams caused 

illegal flooding. The Court of Federal Claims found the government liable under a takings theory. 

And after the liability trial, plaintiffs moved to certify a class for liability purposes. The court denied 

the motion as untimely, and the Federal Circuit affirmed. Although the Federal Rules of Civil 

Procedure do not apply, the appeals court adopted the position of the regional circuits on the 

question of post-liability certification:  

 

[W]e decline to adopt a rule that generally (if not ever) permits ‘foisting trial-before-

certification on an unwilling” defendant in an optional class suit. * * * Allowing 

plaintiffs to know the liability ruling before deciding whether to join the class often 

would be manifestly unjust. * * * Therefore, we join our sister circuits in at least 

presumptively refusing to permit opposed post-trial class certification for optional 

classes, and we affirm the denial of class certification here. 
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Notice in Different Types of Cases 

 

Gessele v. Jack in the Box Inc., 174 F.4th 1108 (9th Cir. 2026).  

 

Workers at a fast-food restaurant sued the employer in state court alleging wage and hour 

claims, including overdeduction of wages payable to the Workers’ Benefit Fund, and the employer 

removed to federal court. After a great deal of motion practice, the district court certified classes to 

challenge the excess deductions, and appointed a class administrator and authorized the 

administrator to mail notices to 5,105 class members; 856 of the notices were returned as 

undeliverable. We focus on the notice issue. The Ninth Circuit held that the district court’s decision 

to include class members who did not receive notice did not constitute an abuse of discretion, 

explaining that the “best notice that is practicable under the circumstances” as required by Rule 

23(b)(3) does not require indefinite efforts unless there are clear alternative methods by which to 

provide notice. Defendant did not show that it had access to class members’ email addresses, nor did 

it identify “online fora where they gather” or propose “any strategy for reaching them on social 

media.” The class members were unlikely to want to pursue individual litigation, and defendant 

failed to raise possible prejudice from the payment of windfall damages when it moved to decertify 

the class.   

 

Federal Rule 23(e): Settlement or Compromise of a Class Suit 

 

National Veterans Legal Servs. Program v. United States, 170 F.4th 1353 (Fed. Cir. 

2026). 

 

The appeal by class-member objectors challenged the settlement of a nationwide class action 

claiming that the federal judiciary overcharged members of the public for access to documents on 

PACER—the Public Access to Court Electronic Records system. The litigation spanned eight years, 

with complex motion practice, case management of a multi-issue class, and multiple appeals. The 

district court order a Settlement Agreement that set forth an administrative mechanism for 

distributing a $125 million dollar fund to all PACER users within an 8-year period. The Federal 

Circuit affirmed, and as a matter of first impression did not categorically bar the payment of 
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incentive awards to class representatives and approved the payment of $10,000 to the class 

representatives in this case. The decision also includes a discussion of lodestar multipliers. 

 

Mongue v. Wheatleigh Corp., 165 F.4th 49 (1st Cir. 2026). 

 

Former employees of a luxury hotel filed a class action and three individual lawsuits against 

the hotel and its owners and operators alleging wage and hour violations under the Fair Labor 

Standards Act and state law. The district court certified a state-law class and the parties negotiated a 

“global settlement” of the four lawsuits, at which point the hotel “tried to get out of the deal,” 

claiming, among other things, that plaintiffs’ counsel should not have been permitted to represent 

both the class and the individual plaintiffs during the negotiations. The First Circuit affirmed the 

district court’s decision to enforce the global settlement. Leading treatises on the subject disagreed 

whether dual representation constitutes a conflict, and the appeals court distinguished between the 

decision to appoint class counsel in the first instance under Rule 23(g) and to approve a class-action 

settlement under Rule 23(e)(1), “which calls for a retrospective assessment of counsel’s 

representation.” The appeals court agreed with the district court that the amount of the settlement 

showed “not a hint of any conflict-induced shortfall in the adequacy of his representation of the 

class” (although, possibly the individual parties were shortchanged); no class member chose to opt 

out or voice objections; and the interests of the individual litigants did not substantially conflict with 

those of the class. 

 

Rule 23(f): Interlocutory Appeals from Certification Orders 

 

In re Humana, Inc., 163 F.4th 376 (6th Cir. 2025). 

 

The district court certified a class of consumers alleging the defendant health insurance 

company violated the Telephone Consumer Protection Act (TCPA) by sending unsolicited 

prerecorded calls, and defendant sought interlocutory appeal. The Sixth Circuit denied the petition, 

and the decision is a straightforward discussion of the factors guiding the appellate court’s 

discretionary decision. The appeals court identified four factors:  

 

First, “the likelihood of the petitioner's success on the merits is a factor in any request 
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for a Rule 23(f) appeal.” * * *  

Second, “[t]he ‘death-knell’ factor ... recogni[zes] that the costs of continuing 

litigation for either a plaintiff or defendant may present such a barrier that later 

review is hampered.” * * *  

Third, “[t]he case that raises a novel or unsettled question may ... be a candidate for 

interlocutory review.”  * * *  

Fourth, “the posture of the case as it is pending before the district court is of 

relevance.”  

 

Petitioner argued predominance was not met because whether individual class members consented to 

the calls could not be determined on a class-wide basis. The appeals court disagreed, explaining, 

among other things, that defendant’s own records could answer the question as a factual matter. 

Moreover, although the question whether consent can be established on a class-wide basis in a 

TCPA suit is “unsettled,” any determination by the appeals court now would be fact specific, and so 

resolution would not provide applicable guidance in future cases. Further, defendant failed to make 

the financial showing needed to support its death knell argument.  

 

Federal Rule 23(h): Attorney’s Fees  

 

In re Broiler Chicken Antitrust Litig., 142 F.4th 568 (7th Cir. 2025). 

 

This appeal arose after a class member objected a second time to the district court’s award of 

attorney’s fees, arguing it used a skewed calculation method that considered, among other things ex 

post fee awards to reconstruct the ex ante market. The Seventh Circuit affirmed the award with one 

modification, emphasizing that courts have discretion to vary the weight attributed to evidence of an 

ex ante market and may look to ex post awards from other litigation in its determination. However, it 

warned against cherry-picking, stating that “[d]istrict courts should consider all evidence bearing on 

an ex ante award” rather than “includ[ing] data improperly skewing—high or low—the resulting 

award.” The decision offers a primer on aspects of fee calculations that may get too much into the 

weeds for a 1L class but otherwise provides a clear and synthetic overview. 
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In re Seresto Flea & Tick Collar Marketing, Sales Practices & Products Liability 

Litigation, --- F.4th ---, 2026 WL 1678868 (7th Cir. 2026). 

 

The decision focuses on a dispute among plaintiffs’ counsel regarding the allocation of 

attorney fees awarded from the common fund of a $15 million settlement in certified class actions 

that had been transferred under 28 U.S.C. § 1407 to a single district for coordinated pretrial 

proceedings. At the time of the MDL transfer, none of the class actions had yet proceeded to 

discovery, and the district court entered various management orders, including a time and expense 

protocol that established procedures and requirements for counsel to seek fees and expenses. That 

protocol made Class Counsel responsible for collecting and reviewing the mandatory submissions 

for expenses and fees; no attorney objected to the protocol. After settlement of the class actions, the 

court set a deadline for attorney fee applications. Class Counsel requested and the court approved 

about $4.5 million in fees based on a lodestar of 6101 hours across all firms, and did not seek fees 

for work done prior to the MDL transfer or for work that was not timely submitted under the terms 

of the protocol. Those attorneys who found themselves uncompensated for pre-MDL work did not 

object to the court’s final approval order or seek reconsideration, but instead filed a separate motion 

for fees, nine months after the deadline for objections to the fee application. The district court denied 

the motion, and the Seventh Circuit affirmed emphasizing that the district court fulfilled its fiduciary 

duty to determine that the proposed fee award was reasonable, by scrutinizing the amount of the 

settlement and the amount of fees claimed by counsel, and affording counsel an opportunity to object 

to the fee-and-expense protocol. But the Court of Appeals did raise concerns about the extent to 

which the district court delegated to Class Counsel “final and sole discretion” to determine whether 

pre-MDL time was compensable, which affected the allocation of fees among counsel. However, 

because timely objections were not raised, the court stated it “need not reach a final determination on 

the extent of the judge’s duty to resolve disputes among plaintiffs’ counsel.” 

 

Gelis v. BMW of N. Am., LLC, 178 F.4th 810 (3d Cir. 2026). 

 

The Third Circuit vacated the district court’s award of attorney’s fees and remanded with 

instructions for amendment. A settlement of a class action filed against BMW of North America 

stipulated that class counsel would request a “reasonable attorneys’ fees” determination by the court 

separate from class relief. The district court applied the lodestar method and multiplier to reach a 
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$3.7 million dollar award; after appeal and remand, the district court applied a reduced multiplier but 

reached the same award. The Third Circuit once again vacated and remanded, extending the 

Supreme Court’s limits on the use of lodestar multipliers in statutory fee-shifting cases to contractual 

fee-shifting cases. In addition, the Court of Appeals found the baseline lodestar award to be 

excessive because it did not account for the disproportionate number of hours billed by partners.  

 

Chieftain Royalty Co. v. EnerVest Energy Institutional Fund XIII-A, L.P., 166 F.4th 34 

(10th Cir. 2026). 

  

The decision illustrates the relation between state law and Rule 23 attorney fees in a diversity 

action. The Tenth Circuit affirmed the district court’s order of attorney’s fees of one-third of a 

common fund as reasonable under Oklahoma law. At issue was how to interpret the Oklahoma 

Supreme Court’s opinion on the topic, Strack v. Continental Resources, Inc., 507 P.3d 609 (Okla. 

2021). The Tenth Circuit held that federal courts must take Strack’s “percentage and lodestar 

multiplier guidelines seriously,” but those ranges were “not set in stone.” It found that in this case, 

the district court “was mindful of Strack’s requirements and, recognizing the similarities between the 

two cases, carefully articulated the distinguishing grounds supporting its award.” 
 

Jurisdiction and Venue  

 

Subject Matter Jurisdiction 

 

Craig v. City of Richmond, Indiana, 179 F.4th 535 (7th Cir. 2026). 

Zurbriggen v. Twin Hill Acquisition, Inc., 178 F.4th 1081 (7th Cir. 2026). 

Rosenwald v. Kimberly-Clark Corp., 152 F.4th 1167 (9th Cir. 2025). 

Emps. at Clark Cnty. Gov’t Ctr. v. Monsanto Co., 163 F.4th 602 (9th Cir. 2025). 

Skyline Tower Painting, Inc. v. Goldberg, 148 F.4th 209 (4th Cir. 2025). 

 

 We discuss these CAFA cases in Chapter 4 of this memo. 
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The Preclusive Effect of a Class Action Judgment 

 

Old Jericho Enter., Inc. v. Visa, Inc., 175 F.4th 172 (2d Cir. 2026). 

 

Branded gasoline retailers filed a putative class action against payment card networks 

alleging invalid fees, and the Second Circuit affirmed the district court’s dismissal of the action 

finding plaintiffs did not opt out of a settlement agreement of a prior federal class action against the 

same defendants and were bound by the judgment. In so holding, the appeals court rejected the 

argument that the settlement embraced only direct payors of the fees; plaintiffs’ claim arose out the 

same factual predicate as the other class members’ claims and plaintiffs were adequately represented 

in the Settlement Agreement, and the fact that their claims rested on a new legal theory did not affect 

the settlement’s preclusive effect.  

 

Chapter 11. Pretrial Devices for Obtaining Information: Depositions and Discovery 

Judicial Fact-Gathering Prior to Filing Suit 

 

In re Olam Mar. Freight, PTE. LTD., 809 F.Supp.3d 284 (D. Md. 2025). 
 

The decision offers an excellent overview of the purpose, scope, and caselaw involving Rule 

27 in the context of petitions seeking perpetuation of testimony and evidence relevant to a coal 

explosion that occurred in a cargo hold of a motor vessel causing damages to the vessel and cargo. In 

particular, one party’s petition sought sampling and testing of the coal cargo, depositions of key 

crew members, and production of evidence including video footage of the loading and departure of 

the vessels and gas monitoring data for a specified period. The court ordered the requested sampling 

and testing of coal aboard the vessel, but denied the other requests. In so ruling, the court made clear 

that Rule 27 does not require “an absolute certainty” that the petitioner will file suit, only a 

“sufficient likelihood”; further, the condition of the coal cargo would be central to determining 

questions of liability, and expert opinions established that the properties of coal change over time, 

showing that crucial evidence was “rapidly disappearing.” To avoid misuse of the Rule 27 evidence, 

the court ordered that the coal samples be held in the exclusive custody of a third-party testing 

company. The other petition sought, among other things, depositions of vessel crew with particular 

knowledge of the incident, alleging the potential deponents are foreign nationals who are now in the 
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United States; the court granted the Rule 27 request agreeing that critical evidence otherwise would 

be lost given the likelihood of repatriation. Likewise, the court ordered entry onto the vessel by an 

independent marine surveyor to perpetuate evidence concerning the cause of the incident; as with the 

coal sampling evidence, the court ordered the evidence held in the surveyor’s exclusive custody.   

 

Expedited Discovery before the Discovery Plan 

 

U.S. Doge Service v. Citizens for Responsibility and Ethics in Washington, 145 S.Ct. 

1981 (Mem), 222 L.Ed.2d 1073 (2025). 

 

The discovery dispute concerns activities of “DOGE” accessing more than 300 million Social 

Security records. A suit was filed under the Freedom of Information Act seeking information about 

DOGE’s activities. The requestor argued that DOGE, as a unit within the Executive Office of the 

President, was an agency subject to FOIA. The district court ordered expedited discovery and, 

among other things, disclosure of intra-executive recommendations. The D.C. Circuit denied a 

request for mandamus relief. In June 2025, the Supreme Court issued an unsigned order vacating the 

D.C. Circuit order, determining that portions of the discovery order were “not appropriately 

tailored,” citing separation of powers concerns, and remanded with instructions to narrow the 

discovery order. On remand, 2025 WL 4661073 (D.C. Cir. July 14, 2025), the requestors withdrew 

the discovery requests pertinent to the recommendations, and on that basis the D.C. Circuit held the 

order was sufficiently narrowed and again denied mandamus relief. A petition for certiorari is 

pending, 2026 WL 814172 (U.S.) (Appellate Petition, Motion and Filing).  

 

(Expedited discovery also figured in New Mexico v. Musk, 770 F.Supp.3d 192 (D.D.C. 2025), a 

suit by 14 states alleging DOGE’s activities violated the appointments clause and lacked statutory 

authority. The district court denied plaintiffs’ request for a TRO, and plaintiffs then sought expedited 

discovery to support their forthcoming motion for preliminary injunction, which the district court 

granted in part, applying a reasonableness test that looked at “all of the surrounding circumstances,” 

including five factors.18 The district court acknowledged that discovery into Executive Branch 

 
18 The district court stated: 
 

Under the reasonableness approach, courts consider “all of the surrounding circumstances,” including five 
factors: “(1) whether a preliminary injunction is pending; (2) the breadth of the discovery requests; (3) the 
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activities “imposes a heightened burden” and limited the scope of the discovery. On appeal, the D.C. 

Circuit granted a stay of the order, 2025 WL 926608 (D.C. Cir. Mar. 26 2025), and then lifted the 

stay and denied mandamus relief, 2025 WL 2015031 (D.C. Cir. July 11, 2025); see also American 

Federation of Government Employees, AFL-CIO v. Trump, --- F. Supp. 3d ---. 2026 WL 1390851 

(N.D. Cal. 2026) (suit by unions, non-profits, and local governments challenging Executive Order 

directing agency heads to initiate large-scale reductions, and seeking expedited discovery of four 

categories of information related to pending motion for preliminary injunction).) 

 

MODE Global, LLC v. Kuriger, 350 F.R.D. 271 (N.D. Tex. 2025). 

 

The decision highlights differences between state (here, Texas) and federal procedure with 

respect to expedited discovery. Plaintiff filed a state law action in Texas state court against two of its 

former executives and moved for and was granted expedited discovery in preparation for a 

preliminary injunction motion. It then removed to federal court, and sought the same expedited 

discovery, arguing the state court had already granted the relief and that defendants had not opposed 

the request. The federal district court made clear that federal and not state procedure governed the 

case after removal, and that although a case removed from state court “comes into the federal system 

in the same condition in which it left the state system,” the district court was free to reconsider the 

state court’s order. The district court held as an initial matter that defendants’ failure to oppose the 

request for expedited discovery did not count as discovery by stipulation under Rule 26(d)(1). Then, 

applying a “good cause” standard for expedited discovery, the court in part denied and in part 

granted expedited discovery by examining five factors: 1) whether a preliminary injunction is 

pending; 2) the breadth of the discovery requests; 3) the purpose for requesting the expedited 

discovery; 4) the burden on the defendants to comply with the requests; and 5) how far in advance of 

the typical discovery process the request was made. The court excluded as overbroad requests “for 

forensic images of all of Defendants’ personal devices including cellphones.”  

 

 
purpose for requesting the expedited discovery; (4) the burden on the defendants to comply with the 
requests; and (5) how far in advance of the typical discovery process the request was made.” * * *. Courts 
are not “limited to these factors,” however. * * *. 
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Special Problems Regarding the Scope of Discovery 

 

Materials Prepared in Anticipation of Trial 

 

Privileges and Work Product 

 

Warner v. Gilbarco, 820 F.Supp.3d 629 (E.D. Mich. 2026). 

 

A former employee filed a pro se discrimination action and discovery disputes followed with 

cross motions for sanctions. The court held that attorney client privilege and work product protected 

human resources investigations from disclosure because they were conducted by compliance counsel 

in anticipation of litigation. Likewise, work product protected plaintiff’s use of AI materials and the 

court further held that work product protection was not waived by his use of an AI large language 

model (“ChatGPT (and other generative AI programs) are tools, not persons, even if they may have 

administrators somewhere in the background.”). As the district court concluded, “In the end, both 

sides of this dispute seek to obtain each other’s thought processes, while shielding their opponent 

from discovery of their own. The Court will uphold the protections afforded the thought processes 

and litigation strategies of both sides and will order production of neither.”  

 

Judicial Supervision of Discovery and Sanctions 

 

Campbell v. Mbah, 350 F.R.D. 600 (D. Md. 2025). 

 

The action was brought by a patient at a state-operated mental health hospital against hospital 

employees and others alleging, among others, § 1983 claims for excessive force. A national 

professional association conducted an audit of the incidents giving rise to the claims, and plaintiff 

served a subpoena to the hospital’s custodian of records seeking a copy of the third-party’s final 

audit report. The hospital employees moved to quash the subpoena. The decision illustrates use of 

Rule 26(c) to challenge a third-party subpoena through a motion for a protective order, 

notwithstanding the party’s lack of standing under Rule 45 to move to quash the subpoena. The 

magistrate judge rejected the employees’ argument that a protective order was needed to prevent 

“annoyance, embarrassment, oppression, or undue burden or expense.” To the contrary, the report 
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was relevant to the claims and discovery was proportional to the needs of the case; further, the 

magistrate judge declined to recognize a new federal common law “medical review committee” 

privilege, and found that the balance of factors did not warrant protection as a matter of executive or 

deliberative privilege.   

 

Fierro Cordero v. Stemilt AG Servs., LLC, 142 F.4th 1201 (9th Cir. 2025). 

 

A legal services group represented farmworkers in a putative class action alleging forced 

labor and trafficking. It also represented other farmworkers in individual actions, and later the suits 

were consolidated. Discovery in the class action was contentious, and the district court entered a 

broad protective order barring the use of discovery material, among other things, by the parties or 

plaintiffs’ counsel without prior court permission. The parties eventually settled the class action, and, 

among other terms, explicitly waived the right of plaintiffs to appeal “in their individual capacities.” 

The legal services group then appealed in its own name to challenge the protective order as 

overbroad, and the Ninth Circuit agreed. The Ninth Circuit found, first, that the lawyers had Article 

III standing to bring the appeal and also had standing to appeal; and second, that the lawyers did not 

waive their right to appeal in the settlement agreement. As to the order itself, the appeals court began 

from the assumption that discovery is “presumptively public”; that judicial economy is served by 

avoiding wasteful duplicative practice; and that a district court must find good cause before 

restricting access to discovered information. In this case, the district court’s order was generalized 

and conclusory, did not balance relevant interests, and did not identify any prejudice. 

 

Kasparov, PTE Ltd. v. Zacherl, 798 F.Supp.3d 551 (E.D.N.C. 2025). 

 

A cryptocurrency company sued its former partner alleging defendant improperly denied it 

access to two of its cryptocurrency wallets; the partner counterclaimed. Discovery was contentious; 

this decision addresses requests by each side for supplemental discovery. Defendant moved to 

compel production, among other things, of documents from third parties who were authorized 

signatories for one or both wallets; the dispute turned on whether plaintiff had control of the 

documents. The decision discusses and contrasts the “legal control” test with the “practical ability” 

test, noting that some courts have criticized the latter as made “out of whole cloth, without reasoning 

or citation.” Assuming that the practical ability test governed, the court considered several factors 
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relevant to whether a party had the practical ability to obtain material from a third party: whether the 

party has custody of the third party’s computer; whether the party has the ability “to threaten to 

withhold compensation or future business”; whether the party has a basis for threatening legal action 

(as, for example, to allege breach of a contractual obligation). In the end, although the third parties 

were former employees of plaintiff, the court found that defendant’s showing met neither the legal 

control nor the practical ability test, and denied the motion.  

 

PlayUp, Inc. v. Mintas, 350 F.R.D. 47 (D. Nev. 2025). 

 

PlayUp, an online sports betting platform, sued its former chief executive after its proposed 

acquisition by FTX went sour, alleging contractual and tort claims; the CEO counterclaimed, and a 

“contentious discovery process” ensued.19 In the latest chapter, defendant moved for a third time to 

compel disclosure of documents, asking for a forensic examination under Rule 34(a)(1): 

 

Computer forensics involves the location, examination, identification, collection, 

preservation, and analysis of computer systems and electronically stored information. 

Forensic examination is unlike the traditional discovery process in that the subject 

party is required to open its physical premises and electronic systems to a third-party 

expert. The subject party monitors the third party “throughout a lengthy process of 

‘imaging’ (creating mirror images of certain computer storage devices) and searching 

the party's computer network, and must bear the risk of any inadvertent damage or 

disruption to its systems. 

 

Forensic examination is not a matter of right; it is an “extraordinary remedy” when “there are 

‘serious questions’ about the reliability and completeness of the materials produced” or “about the 

‘candor’ of the producing party’s assertions:  

 

 
19 In a prior decision, 638 F. Supp.3d 1087 (D. Nev. 2022) the district court wrote: 

“No one said it would be easy/ But no one said it'd be this hard.” Sheryl Crow, No One Said It Would Be 
Easy (A&M Records 1993). Despite the fact that discovery should involve minimal judicial involvement 
and that counsel have an overriding obligation to engage in discovery with a spirit of cooperation, see 
Cardoza v. Bloomin’ Brands, Inc., 141 F. Supp. 3d 1137, 1145 (D. Nev. 2015), the Court now addresses 
the umpteenth discovery dispute arising in this case. 
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A determination of whether the circumstances justify forensic imaging requires 

consideration of whether the responding party has withheld requested information, 

whether the responding party is unable or unwilling to search for the requested 

information, and the extent to which the responding party has complied with 

discovery requests. The scales tip in favor of compelling forensic imaging where 

there exists evidence of either discrepancies in a discovery response or a failure by 

the responding party. 

 

Privacy concerns and proportionality also weigh in the balance. The court found that respondent’s 

counsel was “trying to gaslight the Court with generalized statements that there was no misconduct”; 

that the party violated a discovery order in bad faith by failing to produce notes in native format; that 

the party failed to show it had undertaken reasonable efforts to search for electronically stored 

information; that it unilaterally trimmed the timeframe for its search; that remedies short of a 

forensic examination would be inadequate; that a forensic examination would be proportional to the 

needs of the case; and that the respondent would be responsible for costs.  

 

Dodd v. Hendrickson USA, LLC, 349 F.R.D. 286 (W.D. Ky. 2025). 

 

A former employee sued the employer alleging gender and disability discrimination. The 

employer moved to compel discovery. The decision covers the range of disputes that can arise in a 

litigation: incomplete responses to interrogatories; invalid objections; failure to specify documents as 

required under Rule 33(d); work product privilege; marital privilege; contention interrogatories; and 

the format of responses. Among other things, the court denied the employer access to the employee’s 

cell phone, finding no substantial justification for the privacy intrusion it would cause. The court in 

large part granted the motion to compel, but declined to issue a protective order against plaintiff 

assessing reasonable expenses, finding “the Parties in this matter have a history of inability to 

cooperate in discovery effectively”: 

 

The Court would undoubtedly be within its discretion to sanction Plaintiff for her 

conduct in discovery in this matter. Plaintiff’s objections to Defendant’s RFPs were at 

times confusing, frivolous, nonsensical, vague, or boilerplate. * * * The fact that these 

objections are repeated several times throughout Plaintiff’s responses leads the Court 
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to believe that Plaintiff cobbled together every possible standard objection without 

assessing whether they truly applied. This is not an acceptable way to participate in 

discovery. 

 

* * * Additionally, the Court understands that it is common for parties to dispute the 

substance of discovery requests and responses, but the Court is troubled that the 

Parties are quibbling over the format of discovery responses despite providing no 

authority for their positions on the issue. * * * The Court will not order an award of 

reasonable expenses incurred in relation to these Motions, but the Court takes the 

opportunity now to warn the Parties that continued willful, bad faith refusal to 

cooperate in discovery that prejudices the other Party, increases the cost of litigation, 

and obstructs the swift resolution of this matter, may result in an award of fees 

assessed against them. 

 

Talentscale, Inc. v. Aery Aviation, LLC, 351 F.R.D. 58 (N.D. Fla. 2026). 

 

 The decision illustrates the use of discovery in the garnishment context and the operation of 

Rule 45. Plaintiff, as a judgment creditor, brought a garnishment action against the judgment debtor, 

seeking to collect a judgment. It issued subpoenas to a nonparty bank that had extended an $18 

million line of credit to the judgment debtor and which purportedly held a perfected security interest 

in the judgment debtor’s accounts receivable. The bank produced documents, but the judgment 

creditor sought to compel further production and argued it was required to conduct a custodial level 

keyword search. The district court denied the request, finding it was supported by no more than the 

creditor’s “hunch” that more documents could be provided. Students might consider the types of 

evidence that might show the bank was withholding discoverable information. The court identified: 
 

• a credible statement from an employee or former employee of an entity which 

indicates that the entity has custody or control of the requested materials; 

• the existence of a statute, regulation, or official policy that requires the entity to 

produce or preserve the requested materials; 

• a statement from a person that he sent or received a letter/email/communication to 

the entity, and the entity never produced the item during the discovery process, see, 
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e.g., Zubulake [(Casebook, p. 932)] * * *; 

• the existence of a custom or policy in a particular business or trade to produce or 

preserve the requested material * * *; 

• the existence of requested items—for example, emails—that the responding entity 

alleged do not exist, * * *; 

• any combination of facts from which a court can deduce that requested materials are 

being withheld intentionally or inadvertently * * *. 

 

On the other hand, counsel may submit affidavits attesting to the reasonableness of the search and 

response; such affidavits “do not need to catalogue every step an entity took to find materials 

responsive to a discovery request.”   

Here, the court found that the responses sufficient; the bank had produced more than 6,000 

pages of documents in response to six subpoenas issued in garnishment actions in this and other 

federal districts, and submitted an affidavit from the chief information security officer stating:  

• the name of the person who conducted the relevant searches of Cogent Bank’s email 

domain, namely the CISO himself; 

• the breadth of the email domain searched—specifically, that it encompassed the 

email accounts of all employees of Cogent Bank; 

• the dates that the CISO conducted the searches; 

• the names and words the CISO used in his queries; and 

• the bates number range of the items that the CISO's searches yielded. 
 

To be sure, the bank “could perform additional searches,” but the district court emphasized that it 

“generally should not * * * prescribe the precise searches that the entity must conduct”:  

 

District courts already face sufficient demands for their time and attention. There is 

no need to add to this the micromanagement of the discovery process, especially with 

respect to nonparties. Federal discovery rules are designed to minimize the need for 

judicial intervention in the discovery process, not to encourage it. 
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Mehner v. Furniture Design Studios, Inc., 143 F.4th 941 (8th Cir. 2025).  

 

Plaintiff filed suit in state court against Panera and a furniture manufacturer when the chair 

on which he was sitting at the restaurant collapsed and he was injured. Defendants removed to 

federal court. After the time for plaintiff to identify his expert had expired, the furniture 

manufacturer moved for summary judgment which the district court granted. Plaintiff then “brought 

a litany of discovery motions” and the magistrate judge ordered Panera to further respond to a Rule 

34 request seeking documents relating to similar incidents concerning the chair in any Panera store 

or café. Panera reserved the right to discuss with the court the proportionality of the request, and a 

few weeks later the company requested a protective order, asserting that compliance with the request 

would require more than “400 hours of work as well as employee interviews,” and the magistrate 

court granted a protective order after determining that plaintiff had not provided sufficient evidence 

of his damages to justify the request. On appeal, among other things, the Eighth Circuit held that the 

district court did not abuse its discretion in affirming the magistrate judge’s ruling that production 

was burdensome and disproportionate to the needs of the case.  

 

Chapter 12. Case Management  

 

The Operation of Rule 16 

 

Federal Rule 16 was amended this year to add the word “management” to its title and to the 

heading of subsection (b), making clear that the rule contemplates more than just establishing a 

schedule in the pretrial Rule 16(b) order. Also, Federal Rule 16(B)(3)(b)(iv) was amended to read 

the schedule order may include “include the timing and method for complying with Rule 26(b)(5)(A) 

and any agreements the parties reach for asserting claims of privilege or of protection as trial-

preparation material after information is produced,” thus establishing early in the litigation case 

specific procedures for discovery.  

Federal Rule 16.1 is new and applies to multidistrict litigation (Chapter 5). The rule requires, 

in subsection (a), that a transferee court that receives an action from the Judicial Panel on 

Multidistrict Litigation “schedule an initial management conference to develop an initial plan for 

orderly pretrial activity in the MDL proceedings.” Before that conference, the parties must prepare a 

report, and subsection (b) sets forth detailed requirements for what that report must contain. Finally, 
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subsection (c) directs the transferee court to “enter an initial management order addressing the 

matters in Rule 16.1(b) and, in the court’s discretion, any other matters.” 
 

(For applications of new Rule 16.1, see In re Snowflake, Inc., Data Sec. Breach Litig., 2026 WL 

1243523, at *8 (D. Mont. 2026) (finding that Ticketmaster could not compel arbitration of class 

members because that would have a “strategic[] delay  . . . after having engaged in the federal 

forum” that conflicted with FRCP 16.1’s command for “a just and efficient multidistrict litigation); 

Phillips v. Creative Website Studios, 2025 WL 2471068 (E.D.N.C. Aug. 5, 2025) (noting, several 

months before Rule 16.1’s passage, that a pro se plaintiff who cited to a then-nonexistent FRCP 16.1 

actually meant to cite to Local Rule 16.1)). 

 

Case Management Techniques 

 

Eichin v. Ethicon Endo-Surgery, LLC, 173 F.4th 124 (4th Cir. 2026). 

 

The decision illustrates the strict rules that govern modification of a scheduling order and the 

deference given to the district court in managing its docket. Plaintiff filed a products liability suit 

against the manufacturers of a surgical stapler that malfunctioned during a procedure. The district 

court set a scheduling order, and by its end the plaintiff had failed to disclose any experts. The 

district denied plaintiff’s motion to amend the scheduling order finding that under Federal Rule 16 

the movant had not shown good cause. On appeal, the Fourth Circuit rejected the argument that the 

district court erred in applying Federal Rule 16 and not Federal Rule 6(b)(1); the latter “applies 

generally to the extension of deadlines,” while Federal Rule 16(b)(4) “applies specifically to 

scheduling orders,” and so a motion to amend the scheduling order deadline after the deadline has 

passed implicates both rules. Good cause required a showing of diligence, and although plaintiff 

argued that defendants’ discovery responses were incomplete, he failed to make a motion to compel 

before the discovery cut-off.    

 

U.S. ex rel. Gentry v. Encompass Health Rehabilitation Hosp. of Pearland, LLC, 157 

F.4th 758 (5th Cir. 2025).  

 

The decision illustrates when Federal Rule 15, and not Federal Rule 16, applies to a motion 
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to amend a complaint. Plaintiff filed a relator suit under the False Claims Act. A magistrate judge 

recommended that the district court grant defendant’s motion to dismiss and deny plaintiff’s request 

for leave to amend as futile under Federal Rule 16. The district court adopted those 

recommendations. On appeal, the Fifth Circuit held it was error to apply the good-cause standard of 

Federal Rule 16, and not the more liberal standard of Federal Rule 15, to the motion to amend, 

which was made before the amended-pleading deadline set forth in the scheduling order. However, 

the error was “inconsequential”; the denial was based on futility grounds, which would be 

permissible under either rule.  

 

(For other fact patterns involving the denial of a motion to amend a pleading after the scheduling 

deadline had passed, and what types of explanations count as good cause, see Jimenez v. U.S. 

Attorney General, 146 F.4th 972 (11th Cir. 2025) (finding no abuse of discretion by district judge in 

denying leave to amend because plaintiff “filed [the motion to amend] more than one year after the 

extended discovery deadline, the deadline for amendments, and the deadline for filing dispositive 

motions”); JM v. Sessions, 162 F.4th 364 (2d Cir. 2025) (holding the same because plaintiff, who 

sought to add a new defendant, “knew, or had reason to know, of [the new potential defendant’s] 

involvement well over a year before the” deadline); Albaugh v. Wind Access Engineering Inc., 

2026 WL 637724 (5th Cir. 2026) (holding the same and noting that district courts consider “four 

factors when evaluating whether good cause exists: the explanation for the failure to timely move for 

leave to amend; the importance of the amendment; potential prejudice in allowing the amendment; 

and the availability of a continuance to cure such prejudice”) (internal citations and quotations 

omitted).) 

 

Non-Article III Judicial Personnel 

 

Magistrate Judges 

 

Bell v. Younger, 2026 WL 1397031 (10th Cir. 2026). 

 

The decision turns on whether a pro se plaintiff failed to timely object to a magistrate judge’s 

finding and recommendation and so waived appellate review of both the factual and legal questions 

at issue. The underlying dispute involved a malpractice claim by a former client against her lawyer. 
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Her complaint was 187 pages long, including “multiple versions of the complaint forms provided for 

pro se litigants” (Rules Supplement) and an attachment of 150 pages of exhibits. The district court 

referred the case to a magistrate judge, who issued a report and recommendation to dismiss the 

complaint for lack of subject matter jurisdiction and for noncompliance with the “short and plain 

statement” requirement of Federal Rule 8. The report and recommendation included this paragraph: 

 

Pursuant to 28 U.S.C. § 636(b)(1), Fed R. Civ. P. 72, and D. Kan. Rule 72.1.4, 

Plaintiff shall have fourteen (14) days after service of a copy of these proposed 

findings and recommendations to serve and file with the U.S. District Judge assigned 

to the case, any written objections to the findings of fact, conclusions of law, or 

recommendations of the undersigned Magistrate Judge. Plaintiff’s failure to file such 

written, specific objections within the 14-day period will bar appellate review of the 

proposed findings of fact, conclusions of law, and the recommended disposition. 

 

Plaintiff did not object to the report and recommendation, and instead moved for appointment of 

counsel, and the district court denied the request and adopted the report and recommendation and 

dismissed the complaint.  

On appeal, the Tenth Circuit found no reason to grant an exception from the waiver rule, 

which does not apply “when the interests of justice require review.” The Court of Appeals found that 

neither plaintiff’s effort to comply, “the force and plausibility of the explanation for his failure to 

comply,” and the “importance of the issues raised” supported an exception from the rule. The court 

rejected out of hand plaintiff’s explanation that her “learning disabilities combined with the lack of 

representation” prevented her from complying.  

 

Nambiar v. Cent. Orthopedic Grp., LLP, 158 F.4th 349 (2d Cir. 2025). 

 

Under 28 U.S.C. § 636(b)(1)(C), a district court “shall make a de novo determination of 

those portions of the report or specified proposed findings or recommendations to which objection is 

made.” See also Fed. R. Civ. P. 72(b)(3) (“The district judge must determine de novo any part of the 

magistrate judge's disposition that has been properly objected to.”). Upon completion of this review, 

“the court may accept, reject, or modify, in whole or in part, the findings or recommendations made 

by the magistrate judge.” 28 U.S.C. § 636(b)(1)(C). The Second Circuit in this case abrogated lower 
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court rulings to make clear that the de novo standard of review applies to legal conclusions contained 

in a magistrate judge’s report and recommendation (R & R), and that the clear error standard applies 

only when a party’s “objections are nonspecific or merely perfunctory responses argued in an 

attempt to engage the district court in a rehashing of the same arguments set forth in the original 

petition.”  

 

The district court, concluding that plaintiff had failed properly to object to the R & R, applied 

only clear error review, and adopted the R & R in full. On appeal, the Second Circuit held this was 

error; plaintiff had “filed timely and specific written objections to the R & R, triggering a 

requirement that the District Judge review the R & R de novo.” However, because the circuit court 

applies de novo review to the grant of summary judgment, the failure to conduct a de novo review of 

the R & R was harmless. See also Knight v. City of New York, 164 F.4th 173 (2d Cir. 2026) 

(affirming clear error review to plaintiff’s challenges in R & R to time-requirement, because the 

objections were unrelated to the magistrate judge’s conclusions and “perfunctory, conclusory, and 

not substantive,” but requiring de novo review of challenges to place-of-business requirement, even 

though objections by pro se party were “somewhat cryptically” presented); Roshan v. Cap. One Fin. 

Corp., 821 F. Supp. 3d 277 (E.D.N.Y. 2026), appeal filed (refusing to consider objections to R & R 

based on new theories that party failed to raise in objections to R & R and only raised in reply to 

defendant’s opposition to motion to amend the complaint). 

 

Hagar v. Fed. Bureau of Investigation, 170 F.4th 946 (5th Cir. 2026). 

 

The decision addresses the scope of the magistrate judge’s pretrial docket-management 

authority. Plaintiff, pro se, filed a complaint under the Freedom of Information Act seeking 

documents from the FBI in connection with his criminal case. About six months later, he moved for 

summary judgment, and the magistrate judge terminated the motion as premature through a 

scheduling order. Plaintiff never refiled the motion. Pursuant to the district court’s scheduling order, 

defendant moved for summary judgment nine months later, and the magistrate judge recommended 

granting the motion. On appeal, plaintiff argued that the magistrate judge exceeded her authority by 

terminating his Rule 56 motion; under § 636(b)(1)(A), magistrate judges may not determine 

summary judgment motion, but under § 636(c) may do so “when specially designated to exercise 

such jurisdiction by the district court” and upon consent of the parties. The Fifth Circuit held that the 
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magistrate judge did not exceed her authority:  

 

Although we have little case law addressing the contours of the pretrial authority of 

magistrate judges, we cannot conclude that the magistrate judge ran afoul of her 

permissible role. The magistrate judge did not resolve [plaintiff’s] summary judgment 

motion on the merits. Instead, the magistrate judge issued a “scheduling order,” 

setting a schedule for: (1) disclosures; (2) future summary judgment briefing to be 

initiated by the FBI, which has the burden to prove any exemption * * *; and (3) 

subsequent pretrial evidentiary mechanics, should they be necessary. The scheduling 

order did terminate Hagar’s motion without prejudice. But it did not resolve any of 

[plaintiff’s] arguments, nor preclude him from making them at a later stage, whether 

in opposition to the FBI’s future motion or by seeking leave to move for summary 

judgment himself. Rather, it set a course of action—disclosures and then summary 

judgment briefing initiated by the government—par for the course in FOIA actions. * 

* * We find this scheduling order to be a proper exercise of the magistrate judge’s 

pretrial docket-management authority. 

 

Bostic v. Murray, 160 F.4th 831 (7th Cir. 2025). 

 

A probationer who was raped by her probation officer brought a civil rights action in the 

Northern District of Indiana against the officer, his supervisors, and others.20 The magistrate judge 

granted summary judgment for the supervisors based on qualified immunity; the claims against the 

officer went to trial and the jury returned a $750,000 verdict in favor of plaintiff. The clerk entered a 

judgment against the officer, but did not enter an order against the supervisors.21 On appeal, plaintiff 

challenged the entry of summary judgment. A threshold issue was whether the parties had consented 

 
20 Local rules in the Northern District of Indiana, N.D. Ind. L.R. 72-1(b) provide: 
 

Authority. Magistrate judges are judges. They are authorized—and specially designated—to perform all 
duties authorized by the United States Code and any rule governing proceedings in this court. Magistrate 
judges are authorized to perform the duties enumerated in these rules in cases assigned to the magistrate 
judge by rule, by court order, or by order or special designation of any of the court’s district judges. 

 
21 The judgment was deficient under Federal Rule 58, and to determine whether plaintiff’s notice of appeal was timely, 
the Court of Appeals deemed the judgment entered 150 days after the court’s final decision under Federal Rule of 
Appellate Procedures 4(a)(2). 
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to let the magistrate judge issue a final judgment under 28 U.S.C. § 636(c)(1). The record showed 

that the parties had verbally consented in a telephone conference to have a particular magistrate 

judge preside; that judge retired and the case was transferred to a new magistrate judge, who gave 

the parties 30 days to object, and no party did. The Seventh Circuit held that silence constituted 

implied consent. 

 

Chapter 13. Adjudication Without Trial or by Special Proceeding 

 

Summary Judgment 

 

The Motion for Summary Judgment Under Federal Rule 56 

 

Zorn v. Linton, 607 U.S. ---, 146 S.Ct. 926 (2026). 

 

The decision addresses the standard for establishing qualified immunity in a § 1983 case 

alleging a police officer used excessive force when making an arrest. The Second Circuit reversed 

the grant of summary judgment for the officer on the ground that a reasonable jury could find that 

the officer’s use of a rear wrist-lock on a protester constituted excessive force and that under prior 

circuit precedent, Amnesty America v. West Hartford, 361 F.3d 113 (2004), a reasonable officer 

would have recognized that the Fourth Amendment right was clearly established. The Supreme 

Court reversed. Assuming without deciding that circuit precedent can clearly establish whether 

conduct violates the Constitution, the majority maintained that a reasonable officer would not read 

Amnesty America to hold that use of a wristlock clearly violated the Fourth Amendment. The 

dissenting opinion by Justice Sotomayor, joined by Justice Kagan and Justice Jackson, focused on 

the relation between the defense of qualified immunity and Rule 56. At the least, according to the 

dissent, the Second Circuit’s Rule 56 decision “was not so wrong as to warrant the ‘extraordinary 

remedy of a summary reversal.’” Moreover, in the dissent’s view, the majority relied on disputed 

facts in its finding that the Second Circuit “applied a correctly stated legal standard.” Justice 

Sotomayor closed by characterizing the case as “a resurgence and perpetuation” of a “one-sided 

approach to qualified immunity” by which the Court will summarily reverse “courts for wrongly 

denying officers the protection of qualified immunity” but only rarely intervene when qualified 

immunity is extended, with the real world consequence of “giv[ing] officers license to inflict 
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gratuitous pain on a nonviolent protestor even where there is no threat to officer safety or any other 

reason to do so,” all of which is “plainly inconsistent” with Fourth Amendment protections. 

   

Jin v. City of New York, 169 F.4th 373 (2d Cir. 2026). 

 

An arrestee sued for false arrest in the wake of a 911 call reporting a domestic violence 

incident. The district court denied summary judgment to the officers, and a divided panel of the 

Second Circuit reversed, holding the officers were entitled to qualified immunity on the basis of 

arguable probable cause to arrest for assault. Kearse, CJ, dissented. The decision offers an excellent 

teaching vehicle, albeit in the complicated area of qualified immunity, given the highly divergent 

readings of the record by the district court, the majority, and the dissent.  

 

Richardson v. Kharbouch, 156 F.4th 849 (7th Cir. 2025). 

 

The subject of the dispute might interest students: a copyright infringement claim brought by 

an independent hip-hop producer against the prominent rap artist Karim Kharbouch, who goes by the 

stage name “French Montana,” alleging the rap artist illegally sampled his instrumental beat in the 

Billboard number one song “Ain’t Worried About Nothin.” The question of what types of evidence 

suffice to make out a sound recording copyright infringement claim was a matter of first impression, 

and the Seventh Circuit held that to show infringement, the sound recording copyright holder must 

present “evidence that the defendant duplicated the specific digital sounds employed in the 

copyrighted material”—it is not enough to show “the same generic sounds” or that the alleged 

infringement simply mimics the copyrighted recording—the holder must show sampling not that the 

songs “sound similar.” On this standard, the appeals court affirmed the grant of summary judgment 

in favor of defendant, finding plaintiff provided neither direct nor indirect evidence of sampling, 

such as an expert analysis of the digital production or depositions of the track’s creators. The 

decision also illustrates the importance of local rules. Both parties failed to follow the local rules, 

and on appeal, the Seventh Circuit found no abuse of discretion because the court “did not enforce 

(or relax) the rules unequally as between the parties”—but as a bottom-line matter, it refused to treat 

plaintiff’s unopposed factual allegations as admitted under the local rules.  

 



145  

Mehner v. Furniture Design Studios, Inc., 143 F.4th 941 (8th Cir. 2025). 

 

We earlier discussed this decision with respect to Chapter 11 and the court’s entry of a 

protective order. The disposition of the Rule 56 motion also seems appropriate for 1L students who 

study torts the same semester as Procedure (or before). On appeal, the Eighth Circuit held that the 

district court properly entered summary judgment against the patron because he failed to present 

evidence that the chair was defective when placed in the market or that a specific defect caused the 

patron’s injuries, or that the restaurant had actual or constructive knowledge of the hazardous 

condition or exclusive control over the chair to establish premises liability or invoke res ipsa 

loquitur. In the appeals court’s view, under Nebraska state law, a business owner’s routine 

inspection protocols and the mere occurrence of an accident do not create a triable inference of 

negligence.  

 

Ames v. Ohio Dep’t of Youth Servs., 605 U.S. 303, 145 S. Ct. 1540, 221 L. Ed. 2d 929 

(2025).  

 

The decision addresses the standard for making out a prima facie case of disparate treatment 

in employment under Title VII of the Civil Rights Act of 1964. The Court unanimously held that the 

standard does not vary depending on whether plaintiff is a member of majority or a minority group. 

The Court thus vacated the Sixth Circuit’s judgment which required a majority-group plaintiff—in 

this case, a white heterosexual woman—to meet a judge made heightened evidentiary standard of 

“background circumstances” at the first step of the McDonnell Douglas framework.22 The meat of 

 
22 The district court described the burden-shifting framework of McDonnell Douglas Corp. v. Green, 411 U.S. 782 
(1973), as follows: 
  

Under that framework, the plaintiff alleging discrimination bears the initial burden of establishing a prima 
facie case of retaliation, by demonstrating that: “(1) he or she was a member of a protected class; (2) he or 
she suffered an adverse employment action; (3) he or she was qualified for the position; and (4) he or she 
was replaced by someone outside the protected class or was treated differently than similarly-situated, non-
protected employees.” * * * Where the plaintiff is a member of a majority group, however, she bears an 
additional “burden of demonstrating that [s]he was intentionally discriminated against ‘despite [her] 
majority status.’ ” * * * As such, a plaintiff alleging reverse discrimination must show that “background 
circumstances support the suspicion that the defendant is that unusual employer who discriminates against 
the majority” to establish the first prong of the prima facie case. * * *  
 
If a plaintiff is able to demonstrate a prima facie case of employment discrimination, the burden shifts to 
the defendant to provide a “legitimate, nondiscriminatory reason” for its actions. * * *  This is satisfied if 
the employer “explains what [it] has done or produces evidence of legitimate nondiscriminatory reasons.” * 
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the summary judgment discussion is in Justice Thomas’s concurring opinion, joined by Justice 

Gorsuch, which includes a detailed analysis of the relation between the McDonnell Douglas 

framework and Rule 56. The concurrence argues that the framework, which does not discuss genuine 

disputes of fact, does not “neatly track” the language of Rule 56 and is “incompatible” with it 

because it requires plaintiffs to “prove too much at summary judgment.” The concurrence 

recommends that either the framework be modified for a Rule 56 motion or that district courts 

resolve Rule 56 motions in Title VII cases without the framework by simply “applying the 

straightforward text of Rule 56.”  

 

Joyce v. Forest River, Inc., 172 F.4th 1327 (11th Cir. 2026). 

 

The decision in part illustrates the importance of a party’s complying with local rules that 

govern Rule 56 motions. Plaintiff, the purchaser of a recreational vehicle, filed a state court action 

against the manufacturer seeking review of an arbitration award in the manufacturers’ favor. 

Defendants removed, and the district court affirmed the arbitration board. On appeal, plaintiff 

argued, among other things, that the district court abused its discretion under Local Rule 56.1 of the 

Southern District of Florida23 in deeming the manufacturers’ Statements of Material Facts admitted. 

The district court found plaintiff’s Statement of Material Facts to be unresponsive and in violation of 

the Local Rule because it did not “’clearly challenge’ the manufacturers’ material facts by stating 

whether they were disputed or undisputed.” Without requesting leave of the court, plaintiff filed a 

 
* *. And, if the employer is able to satisfy its burden, “the burden of production shifts back to [Plaintiff] to 
demonstrate that [the employer's] proffered reason was a mere pretext for discrimination.” * * *). There are 
three ways in which a plaintiff can demonstrate pretext: “(1) that the proffered reasons had no basis in law, 
(2) that the proffered reasons did not actually motivate the employer's actions, or (3) that they were 
insufficient to motivate the employer’s actions.” * * *  

 
Ames v. Department of Youth Services, 2023 WL 2539214 (S.D. Ohio 2023). 
 
23 The decision recites: 
 
In its Local Rules, the Southern District of Florida requires that a motion for summary judgment be accompanied by a 
Statement of Material Facts listing all facts not genuinely disputed. S.D. Fla. *1331 L.R. 56.1(a)(1). The opponent must 
clearly challenge any material facts in his reply Statement and then may assert additional facts. S.D. Fla. L.R. 56.1(a)(2). 
The form requires the opponent to use “as the very first word in each paragraph-by-paragraph response, the word 
‘disputed’ or ‘undisputed.’ ” S.D. Fla. L.R. 56.1(b)(2)(B). If the opponent fails to do so, the material facts “may be 
deemed admitted unless controverted by the other party’s Statement of Material Facts.” S.D. Fla. L.R. 56.1(c). If the 
party fails to comply with the rule, “the Court may strike the Statement, require immediate compliance, grant relief to 
any opposing party for any prejudice arising from a non-compliant statement or response, or enter other sanctions that 
the Court deems appropriate.” S.D. Fla. L.R. 56.1(d). 
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second Statement; the district court refused to grant leave to amend on grounds of prejudice to 

defendants. The Eleventh Circuit found no abuse of discretion: 

 

[Plaintiff] filed a statement of facts that violated the Local Rules. In doing so, he 

opened the door for the court to admit any undisputed facts that were not controverted 

by the record. Without evidence that the admitted facts were controverted, Joyce has 

failed to show how the district court abused its discretion. [Plaintiff] also failed to 

properly amend his statement of facts when given the chance. Remaining in violation 

of the rule allowed the court to enter “any sanctions they deem appropriate.” Indeed, 

the Local Rule explicitly states that the court “may strike the Statement” altogether. 

[Plaintiff’s] dislike of the consequences of his improper filings alone does not create a 

viable claim that the district court abused their discretion. Because [plaintiff] fails to 

show that the court made a clear error of judgment, we affirm as to this issue. 

 

Burden of Persuasion 

 

Cruz-Cedeño v. Vega-Moral, 150 F.4th 1 (1st Cir. 2025). 

 

The case presents a compact fact pattern for discussing the burden of persuasion in a medical 

malpractice/negligence case dismissed as untimely. The facts are sad: parents filed the suit to redress 

the death of their infant who suffered cardiac arrest after receiving emergency treatment for 

convulsions at multiple medical centers. Their initial suit in Puerto Rico Commonwealth court was 

dismissed without prejudice; the second suit was a diversity action in federal court adding a doctor 

as a defendant. Plaintiffs forfeited their argument that defendant had failed to raise the statute of 

limitations defense in his answer; under Puerto Rico law, once the affirmative defense is raised, the 

burden of proving tolling shifts to plaintiff. Under Puerto Rico law, plaintiffs were required to 

present competent evidence on two issues: that the limitations period had not run when they filed 

their federal complaint, and that the federal complaint was functionally equivalent to the Puerto Rico 

complaint to show that the limitations period was tolled specifically with respect to the newly added 

defendant. Plaintiffs did not address the second issue and instead merely pointed to deficiencies in 

defendant’s motion (in particular, his failure to attach exhibits).   
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Note on the Timing of a Federal Rule 56 Motion 

 

Miller v. Lamanna, 169 F. 4th 118 (2d Cir. 2026). 

 

The decision presents the situation of a “reverse” Rule 12 conversion; the Second Circuit 

held that was error for the district court, after discovery, to treat a summary judgment motion as a 

motion to dismiss for failure to state a claim. Although Rule 12(d) permits a district court to convert 

a Rule 12 motion into a Rule 56 motion if the motion references matters outside the pleadings, the 

reverse option is not available. Class discussion might focus on the policy justifications for the Court 

of Appeals’ decision. As the court explained: reverse Rule 12(d) conversions waste the time and 

resources invested in discovery; they “nullify” the aims of the different Rule 12 and Rule 56 

standards, “impos[ing] a standard of review designed to discern whether discovery is necessary to a 

motion filed after the parties had already completed discovery”; and they undermine the 

administration of justice by the district court’s failing to follow the appropriate standards, risking 

erroneous dismissals based on conclusory allegations that are supported by the summary judgment 

record and giving the parties no time to object. The Second Circuit makes clear that there is no 

procedural error in ignoring the summary judgment record if “the complaint suffers from a fatal 

legal defect” (emphasis in original)—for example, the complaint alleges a statutory violation, and 

the statute does not create a private right of action. But in this case, involving alleged race 

discrimination, defendants did not argue that plaintiff could not support recovery as a matter of law; 

rather that he had not presented sufficient evidence to raise a question of fact for trial. Moreover, 

even if defendants had styled their motion as under Rule 12(c), it would not have been appropriate to 

dismiss the complaint for failure to state a claim, given factual disputes. 

 

Lesko v. United States, 166 F.4th 967 (Fed. Cir. 2026). 

 

The decision addresses when failure to convert a Rule 12(b)(6) motion to a Rule 56 motion is 

an abuse of discretion. Plaintiff, a registered nurse with the Indian Health Service during the 

COVID-19 pandemic, filed a multi-count complaint alleging that she and similarly situated nurses 

were denied statutory pay enhancements for overtime, night, holiday, and Sunday work. The district 

court dismissed four of the five claims, and the Federal Circuit reversed. Count 1 turned on whether 

defendant had delegated its authority with respect to compensation and other working conditions; 
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defendant attached to its motion to dismiss a document setting out the administrative delegation 

chain and the Court of Appeals held it was error for the district court to rely on that document 

without formally converting the Rule 12 motion into a Rule 56 motion and without giving plaintiff 

an opportunity to “vet” the document in discovery. As to Counts II-V of the complaint, the district 

court held that the nurse’s off-the-clock work was impossible to schedule in advance; the Court of 

Appeals, reviewing the well pled facts in the light most favorable to plaintiff, found that they 

plausibly alleged that much of her work was “track-able” and that her employer possessed the data, 

and reversed. Finally, plaintiff also argued on appeal that the district court abused its discretion by 

dismissing her amended complaint, rather than granting her leave to amend again, but the Federal 

Circuit held there was no abuse because plaintiff had never formally moved to amend, requesting 

leave only as alternative relief in opposing the motion to dismiss within her opposition, and there is 

no abuse of discretion by not allowing a party to amend a complaint when the party never asked to 

amend the complaint.   

 

Calderón-Amézquita v. Rivera-Cruz, 158 F.4th 54 (1st Cir. 2025). 

 

The decision illustrates when a district court abuses its discretion in converting a motion to 

dismiss into a Rule 56 motion. Plaintiff sued a hospital and doctors for medical malpractice under 

the Puerto Rico Civil Code alleging that deficient emergency care resulted in his father’s death. Rule 

12(d) requires giving the nonmovant adequate time to “present all material that is pertinent to the 

motion,” and First Circuit caselaw emphasizes the duty to provide “notice that a conversion might 

occur.” In this case, the conversion both came as a surprise to plaintiff and was unfair. Defendants’ 

motion to dismiss the complaint as untimely was styled as a Rule 12(b)(6) motion, and both parties 

argued within “the motion to dismiss rubric,” relying only on the well-pleaded facts of the 

complaint. In this case, plaintiff sued more than a year after his father’s death, and two of the 

defendants moved under Rule 12(b)(6) to dismiss the action as out of time, attaching deposition 

testimony to support their argument that the limitations period had passed. The district court rejected 

their argument but then, sua sponte and without notice, converted the motions to summary judgment 

under Rule 12(d) and faulted Calderón for not producing evidence about tolling. The First Circuit 

found that the district court abused its discretion. Under Rule 12(d), when matters outside the 

pleadings are presented and not excluded, the motion “must be treated as one for summary 

judgment” and “[a]ll parties must be given a reasonable opportunity to present” pertinent material; 
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conversion is disfavored where it comes as a “surprise.” The deposition attachments were a “Trojan 

Horse,” submitted to show early accrual but used to decide a distinct, unbriefed tolling question. The 

conversion analysis is “functional rather than mechanical,” and the prejudice was plain, since 

Calderón produced evidence about tolling one day later on reconsideration of the district court’s 

disposition.  

 

Sierra v. Bisignano, 158 F.4th 43 (1st Cir. 2025). 

 

The decision presents another fact pattern in which to consider Rule 12(d) conversion. The 

case was filed by a former Attorney Advisor who worked in the Social Security Administration. He 

was fired for poor performance, and brought an administrative challenge to his termination before 

the Merit System Protection Board claiming discrimination. The Board issued an adverse decision, 

and the employee filed a civil action in federal district court. The complaint alleged that plaintiff had 

exhausted all administrative remedies. Defendant moved to dismiss the action as untimely, and 

attached to its motion records related to the Board’s administrative proceeding. On appeal, the First 

Circuit upheld the district court’s decision to consider those documents without converting the Rule 

12 motion to one for summary judgment. The Court of Appeals relied on a narrow exception that 

allows consideration of matters outside the pleadings “for documents the authenticity of which are 

not disputed by the parties; for official public records; for documents central to plaintiffs’ claim; or 

for documents sufficiently referred to in the complaint.”  

 

Besosa-Noceda v. Torres, 164 F.4th 19 (1st Cir. 2026). 

 

The First Circuit affirmed the district court’s grant of summary judgment notwithstanding the 

fact that a pending discovery dispute over a subpoena remained unresolved. The case involved a § 

1983 malicious prosecution action against a police officer, prosecutor, and prosecutor’s supervisor. 

Defendants sought to quash the subpoena after they moved for summary judgment but before 

plaintiff filed papers in opposition. At no point did plaintiff move under Rule 56(d) to defer 

consideration of the Rule 56 motion and plaintiff did not mention the discovery dispute in her 

opposition papers; instead, plaintiff separately moved seeking hearings before a magistrate judge to 

resolve the discovery dispute and did not couple the request to reopen discovery with a request to 

defer adjudication of the Rule 56 motion. The Court of Appeals emphasized that it was not the 
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district court’s duty to determine whether the timing of a discovery issue ought to have consideration 

of the Rule 56 motion:  

 

The Rule 56(d) remedy was available to [plaintiff] but it was her obligation to invoke 

it. *** To do so, she needed to provide an authoritative submission explaining the 

present factual deficiency, the basis for believing that the needed facts could be 

gathered in a reasonable time, and how the missing facts would influence the 

summary judgment outcome. *** She made no such submission. 

 

(For other fact patterns involving Rule 56(d) and the district court’s denial of a continuance for 

additional discovery prior to ruling on a summary judgment motion finding a lack of diligence, see 

In Christensen v. Weiss, 145 F.4th 743 (7th Cir. 2025) (affirmed denial of  continuance in § 1983 

action where plaintiff found not have diligently pursued discovery, as shown by waiting until the eve 

of Rule 56 briefing to schedule depositions); Doctor’s Best, Inc. v. Nature’s Way Prods., LLC, 143 

F.4th 1101 (9th Cir. 2025) (affirmed grant of summary judgment in favor of plaintiff and denied 

defendant’s request for continuance; during months of ongoing litigation, the company failed to 

make a single discovery request for information it now claimed was necessary to oppose plaintiff’s 

Rule 56 motion); James v. Smith, 152 F.4th 594 (5th Cir. 2025) (Fifth Circuit in part held that the 

district court committed plain error by granting summary judgment to prison physicians without 

ruling on the detainee’s outstanding motions to compel discovery and by overlooking genuine 

disputes of material fact regarding the falsification of medical logs and the complete lack of 

treatment.)  

 

Default Judgments 

 

Smart Study Co., Ltd v. Shenzhenshixindajixieyouxiangongsi, 164 F.4th 164 (2d Cir. 

2025). 

 

The decision illustrates the interplay between default judgments and service of process in a 

trademark dispute involving foreign-based defendants. A trademark owner brought an infringement 

action against China-based defendants alleging they sold or manufactured counterfeit “Baby Shark” 

products (see below for image and this link for video). As part of an ex parte application for interim 

https://www.youtube.com/watch?v=XqZsoesa55w&list=RDXqZsoesa55w&start_radio=1
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relief, plaintiff requested and received permission to serve the summons, complaint, TRO, and order 

to show cause by email under Federal Rule 4(f)(3), and plaintiff effectuated such service after 

locating the email addresses on Amazon. Defendants failed to appear, the district court entered a 

preliminary injunction, and several months later two defendants appeared and moved to dissolve the 

injunction, arguing that the court lacked personal jurisdiction because service of Chinese defendants 

by email is barred under the Hague Service Convention. Plaintiff voluntarily dismissed the two 

defendants from the action, and then requested entry of default judgment against 49 of the 

defendants and, after that was entered, moved for a default judgment. The district court then 

appointed Professor Benjamin Liebman of the Columbia Law School for his opinion on whether the 

Convention permitted email service on the Chinese defendants, and eventually held that the 

Convention barred such service and denied the motion for a default judgment. Plaintiff then renewed 

its motion for a default judgment, asserting that the Convention did not bar email service on 49 of 

the defendants where despite reasonable diligence plaintiff could not locate physical addresses and 

defendants had failed to respond to the complaint. The district court granted the motion, entered 

injunctive relief, and awarded $2,450,000 in statutory damages. However, two defendants remained 

in the action and they had not yet been served other than by email; the district court disagreed that 

the Convention did not apply and dismissed the claims. 

The Second Circuit held that email service was improper under Federal Rule 4(f)(3) because 

the Hague Service Convention barred such service on the China-based defendants. In particular, the 

Convention provides the exclusive and mandatory framework for international service, relying on 

Water Splash (Casebook, p. 266). 

 

[Plaintiff] attempts to avoid these problems by smuggling an all-encompassing 

emergency exception into Rule 4(f)(3), which would allow the Rule to function, in 

“exigent circumstances,” as an “alternative to compliance with the Hague [Service 

Convention].” * * * But Rule 4(f)(3) states only that a party may serve a defendant 

“by ... means not prohibited by international agreement”; it makes no mention of 

urgency or exigent circumstances. In any event, Smart Study has not demonstrated 

any exigent circumstances justifying a method of service otherwise barred by the 

Convention. Since filing this lawsuit, local counsel in Beijing has “conclude[d] that 

the physical addresses listed on [Defendant-Appellees’] Merchant Storefronts may be 

accurate.” * * * Even if “it is highly likely that service via the Hague [Service 
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Convention] [w]ould be unsuccessful,” * * * “compliance with the Convention is 

mandatory in all cases to which it applies,” * * * . 

 

The Second Circuit also held that email service was not proper under Rule 4(f)(2), which 

applies only if there is no alternative internationally agreed upon means for service. Because 

effective service was not made, the district court correctly denied entry of a default judgment under 

Article 15 of the Convention:  

 

[Plaintiff] contends that Article 15 of the Convention contains an all-encompassing 

“urgency exception” that permitted the district court to enter a default judgment as a 

“provisional or protective measure[ ].” * * *  But it does not explain how the entry of 

a default judgment qualifies as a “provisional or protective measure[ ],” or why this 

case justifies the entry of default judgment where the district court otherwise lacks 

personal jurisdiction over Defendants-Appellees. * * *  

 

We are, of course, mindful of the difficulties companies face in policing trademark- 

and copyright-infringement abroad, particularly in China. * * * But the Hague 

Service Convention was not designed to ensure that the service of process in China is 

as efficient and fast as domestic service in the United States under the Federal Rules 

of Civil Procedure. * * *  
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(For another trademark infringement suit involving efforts to vacate a default judgment for 

noncompliance with the service requirements of the Hague Service Convention, see Kangol LLC v. 

Hangzhou Chuanyue Silk Import & Export Co., Ltd., 177 F.4th 793 (7th Cir. 2026). The Seventh 

Circuit concluded that under Coney Island Auto Parts (Rules Supplement), it was reasonable and so 

timely for a defaulting defendant to wait until a plaintiff has successfully attached assets before 

seeking vacatur, and that email service did not comply with the Convention.) 

 

Dismissal of Actions 

 

Voluntary Dismissal  

 

In re Enforcement of Philippine Forfeiture Judgment Against All Assets of Arelma, 

S.A., 153 F.4th 142 (2d Cir. 2025). 

 

This decision will be of special interest to those of you who teach Pimentel (Casebook, p. 

783). In 1991, the Republic of the Philippines brought a forfeiture proceeding in a special Philippine 
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anti-corruption court; in 2009, the court entered summary judgment with respect to certain assets 

valued at around $2 million, derived from criminally obtained property, deposited at Merrill Lynch.  

In 2015, the Republic requested that the U.S. Attorney General enforce the Philippine judgment 

against the assets, and a year later the government filed an enforcement application under 28 U.S.C. 

§ 2467 in the District Court for the District of Columbia, which was later transferred to the Southern 

District of New York. A class of human rights victims intervened in that action and asserted 

affirmative defenses to the enforcement. An individual who alleged Marcos had stolen treasure from 

him likewise sought to intervene, but the motion was denied. Relevant here, the Second Circuit 

rejected the class-intervenors’ argument that the two-dismissal bar of Federal Rule 41(a)(1)(B) 

precluded the enforcement action: 

 

The Class argues that this action is based on the same claim as the Republic's lawsuits 

against Marcos from the 1980s that the Republic voluntarily dismissed. It asserts that 

the Philippine forfeiture action and the Republic's 1980s suits each sought an 

accounting of Marcos’s ill-gotten wealth, and that the Government’s § 2467 

application shares this commonality because it is identical to the Philippine forfeiture 

claim. But the § 2467 claim does not “arise[ ] from the same transaction or 

occurrence” as the Philippine Judgment because, as discussed earlier, it seeks to 

enforce a pre-existing judgment and does not go to the merits of the underlying 

forfeiture action. * * *  

 

The rationale behind the two-dismissal rule of Rule 41(a)(1)(B) likewise does not 

cover this case. Where the rule’s “purpose ... would not appear to be served by its 

literal application, and where that application’s effect would be to close  * * *  the 

courthouse doors to an otherwise proper litigant, a court should be most careful not to 

construe or apply the exception too broadly.” * * * The rule’s purpose, to prevent 

“abuse” and harassment stemming from the “unreasonable use of the plaintiff's 

unilateral right to dismiss an action,” does not apply here. * * * Its application cannot 

be said to protect the Class, the party invoking it, from abuse, as the Class was not a 

defendant to the Republic’s 1980s suits. The repeat litigation at issue here arises from 

the complexity inherent in international disputes over the assets of an ousted dictator, 

not a campaign of harassment on the part of the Republic. 



156  

 

C.H. Robinson Worldwide, Inc. v. Traffic Tech, Inc., 161 F.4th 1101 (8th Cir. 2025). 

 

The decision offers a useful and compact fact pattern for discussing the limits of party 

autonomy under Rule 41(a)(2). The plaintiff-employer sued five former employees and a competitor 

in state court for breach of restrictive covenants and tortious interference, and defendants removed. 

After five years of litigation, the district court denied the employer’s motion for summary judgment 

and also denied its motion to voluntarily dismiss claims against various of the defendants finding 

they would be prejudiced. On appeal, the Eighth Circuit found no abuse of discretion. First, granting 

the motion would have resulted in a waste of judicial resources, given the years of extensive motion 

practice and the absence of new factual developments post-summary judgment. Nor did plaintiff’s 

justification for wanting dismissal undermine the court’s decision; to the contrary, it would prejudice 

defendant by preventing him from seeking attorney fees under state law.  

 

Perkins v. Frye, 151 F.4th 968 (8th Cir. 2025). 

 

The decision marks the intersection of voluntary dismissal, the well-pleaded complaint rule, 

and remand. Plaintiff brought a civil rights action in state court against the city and a police officer 

for the fatal shooting of his son. Defendants removed to federal court on the basis on § 1331 

jurisdiction. The district court dismissed one of the state claims as time barred and the other on 

grounds of sovereign immunity. Later the police officer moved to dismiss the § 1983 claim asserting 

qualified immunity. A month later, plaintiff, citing health problems moved to dismiss his claim 

against the police officer without prejudice under Rule 4(a)(2); defendant opposed the motion and 

asked for dismissal with prejudice. Instead, the district court granted the motion without prejudice on 

condition that any refiling “be directly assigned to the undersigned” and that the summary judgment 

motion would remain pending. A year later, plaintiff filed a new state court case against the police 

officer alleging only state, and not federal, claims. The police officer against removed the case to 

federal court, and the district court denied plaintiff’s motion to remand, on the ground that it retained 

“supplemental jurisdiction” over the § 1983 claim and the state law claim. The district court then 

granted summary judgment for defendant. On appeal, the Eighth Circuit vacated the order granting 

summary judgment and reversed the order denying a motion to remand to state court. Even assuming 

the district court could attach conditions to an order granting voluntary dismissal, the district court’s 
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order could not bypass the well-pleaded complaint rule or serve as a standalone vehicle for the new 

state law complaint that raised no federal issue. Nor could ancillary jurisdiction cure a defect in 

original jurisdiction to support removal.  

 

Walker v. State, 158 F.4th 971 (9th Cir. 2025). 

 

The decision marks the intersection of Royal Canin (Rules Supplement), voluntary dismissal, 

Rule 54(b), and federal jurisdiction. The suit was brought in state court on behalf of an incapacitated 

adult who was confined for 665 days in a mental health isolation cell. Defendants removed to federal 

court on the basis of § 1331 jurisdiction, and the district court granted partial judgment on the 

pleadings on a state law claim. The parties did not request and the district court did not enter partial 

judgment under Rule 54(b). In order to obtain immediate appellate review of the dismissal, the 

parties jointly agreed to dismiss the remaining claims with prejudice. However, while the appeal was 

pending, the Supreme Court decided Royal Canin, and the Ninth Circuit held that when, “following 

removal, a plaintiff amends her complaint pursuant to Rule 15(a)(1)(B) to eliminate all federal 

claims, the district court loses jurisdiction and must remand the case to state court.” Because the 

joint stipulation of dismissal was self-executing, “the district court lost jurisdiction before entry of 

any final judgment,” and so should have remanded the state law claim to state court, and the Ninth 

Circuit so instructed.  

 

Jackson v. Catanzariti, 159 F.4th 874 (11th Cir. 2025). 

 

Two state inmates brought a civil rights action under § 1983 against seven correctional 

officers. On the first day of trial and before jury selection, plaintiffs moved orally to voluntarily 

dismiss seven of the nine defendants. The district court construed the request as a motion under Rule 

41(a)(2) and defense counsel argued the court should impose costs and sanctions; at that point, 

plaintiffs stated that if the court planned to impose costs, then the wanted to withdraw their request. 

The court nevertheless granted the dismissal on condition of entering judgment in favor of the seven 

officers and deferred consideration of sanctions. On appeal, among other things, the Eleventh Circuit 

held that the conditional dismissal was within the district court’s discretion under Federal Rule 

41(a)(2), citing McCants (Casebook, p. 1037):   
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The district court did not abuse its considerable discretion in entering judgment in 

favor of the seven defendants as a condition of dismissal under Rule 41(a)(2). The 

Plaintiffs’ oral motion was made at the “eleventh-hour” after “a lengthy and stop-and-

start pretrial process building up to” the trial in 2023. Recognizing the substantial 

expense incurred by the defendants in trial preparation in a case that took some eleven 

years to complete, that included rescheduling the pretrial conference and trial dates on 

multiple occasions, and indeed, that even took six years after discovery to bring to a 

head, the district court appropriately “weigh[ed] the relevant equities” under Rule 

41(a)(2) in imposing “curative conditions” in the form of rendering judgments against 

the Plaintiffs. * * *. In fact, the Plaintiffs could have easily dismissed their claims 

against the seven defendants after discovery closed in 2017, and surely at any point 

before the trial actually commenced in 2023. A “plaintiff ordinarily will not be 

permitted to dismiss an action without prejudice under Rule 41(a)(2) after the 

defendant has been put to considerable expense in preparing for trial, except on 

condition that the plaintiff reimburse the defendant for at least a portion of his 

expenses of litigation.” * * *. 

 

Further the appeals court held that plaintiffs’ withdrawal of their motion was ambiguous, unclear, 

and conditional, and they had no right to a ruling on sanctions in advance of its ruling on the 

voluntary-dismissal motion.  

 

Weinstein v. 440 Corp., 146 F.4th 1046 (11th Cir. 2025). 

 

Restaurant employees brought a collective action under the Fair Labor Standards Act (FLSA) 

against a restaurant and its owner, alleging minimum wage violations due to an improperly operated 

tip pool. Early in the litigation, five opt-in plaintiffs decided to abandon their claims, and the district 

court granted their unopposed motions for a voluntary dismissal without prejudice. The Eleventh 

Circuit affirmed, finding that the dismissal “of a subset of the opt-in plaintiffs” was proper:  

 

Federal Rule of Civil Procedure 41(a) permits the dismissal of a single defendant in a 

multiple-defendant case, so long as all claims that the plaintiff brought against that 

defendant are dismissed. That has been clear in this Circuit and its predecessor for 
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over fifty years. We now adopt the logical extension of that rule: Rule 41(a) permits 

the dismissal of a single plaintiff in a multiple-plaintiff case, so long as all claims that 

the plaintiff brought against any defendant are dismissed. 

 

McGoveran v. Amazon Web Servs., Inc., 175 F.4th 434 (3d Cir. 2026). 

 

The facts could provide the basis for a problem concerning voluntary dismissal under Rule 

41(a)(2) (Casebook, p. 1037). The suit involves claims under state law that Amazon and another 

company collected plaintiffs’ biometric data without their consent. The procedural history is multi-

layered and involves removal of a state putative class action. The district court set a timetable for 

discovery and dispositive motions. Plaintiffs filed a second amended complaint adding new plaintiffs 

after fact discovery had closed and the district court had denied an extension of discovery beyond the 

period agreed to by the parties. Plaintiffs then sought to voluntarily dismiss their newly-added 

parties from the suit, and the court denied that request. The district court characterized the Rule 41 

motion as an effort to “forum shop to a more favorable venue,” and the Court of Appeals held that 

the district court reasonably found that Amazon would be prejudiced: “The litigation had been 

ongoing for more than 4 years, and Amazon already answered 3 pleadings, responded to 56 

document requests and 25 interrogatories, and produced 36,000 pages in discovery.” 

 

Great Lakes Insurance SE v. Crabtree, 176 F.4th 1240 (11th Cir. 2026). 

 

The decision illustrates Rule 41(a)(1)(B) that the second voluntary dismissal of an action 

involving the same claim operates as an adjudication on the merits, and so counts as a dismissal with 

prejudice, which bars further litigation of the claim. Plaintiff-insurer, seeking to deny coverage, 

brought a declaratory judgment action against the insured the District of Montana, and then 

voluntarily dismissed by agreement to refile in the Southern District of Florida. It then unilaterally 

voluntarily dismissed the action before filing a third identical action, again in Montana, that was 

then, again by agreement, transferred to the Southern District of Florida. At that point, the district 

court ordered summary judgment briefing on the Rule 41(a)(1)(B), and granted summary judgment 

for defendant. The Eleventh Circuit affirmed, rejecting the insurer’s argument that there is an 

exception to the “res judicata” effect of the twice-dismissal rule when its application would 

unreasonably prevent a plaintiff to dismiss an action prior to defendant’s responsive pleading. 
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Instead, looking to the text of Rule 41 and the Supreme Court’s interpretation of the rule in Cooter & 

Gell (Casebook, p. 704) and Semtek (Casebook, p. 1373), the Eleventh Circuit concluded that 

“plaintiff’s dismissal of a second complaint based on the same claim it seeks to allege in a third suit 

operates as a dimissal with prejudice.” 

 

CMYK Enterprises, Inc. v. Advanced Print Technologies, LLC, 154 F.4th 1329 (11th 

Cir. 2025). 

 

The Eleventh Circuit decision addresses the interplay between Rules 41(b) and 54(b): 

holding that “when a district court grants summary judgment on some—but not all claims—and does 

not certify that the decision as a final order under Rule 54(b)” the parties may not “move under Rule 

41(b) for the dismissal of the remaining claims.”   

 

Read together, these rules make clear that unless a district court enters a Rule 54(b) 

certification, a partial summary judgment decision—no matter how conclusive it 

appears—“does not end the action as to any of the claims.” Fed. R. Civ. P. 54(b). In 

that posture, a Rule 41(a) motion that omits the claims that are not finally resolved 

does not dispose of the entire action. And because Rule 41(a) permits dismissal only 

of an action in full, such a partial dismissal has no legal effect. 

As a result, claims remained pending before the district court, the Eleventh Circuit lacked 

jurisdiction, and the appeal was dismissed. 

 

Waetzig v. Halliburton Energy Services, Inc., 145 F.4th 1279 (10th Cir. 2025). 

 

Plaintiff sued his former employer for age discrimination. He voluntarily dismissed the 

action without prejudice pending arbitration, and the arbitrator ruled in the employer’s favor. The 

Supreme Court then decided an unrelated case that presumptively barred plaintiff from bringing “a 

new, standalone case in federal court,” and so plaintiff instead moved to reopen the voluntarily-

dismissed action, and the district court granted that request finding extraordinary circumstances.24 

On appeal, the Tenth Circuit held that a change in law does not warrant extraordinary relief under 

 
24 Badgerow v. Walters, 596 U.S. 1, 142 S.Ct. 1310, 212 L.Ed.2d 355 (2022). 
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Rule 60(b), and any other relief under that rule was time barred. Indeed, in the appeals court’s view, 

no extraordinary circumstance was presented:  

 

[Plaintiff] could have moved to abate the case pending the arbitration rather than 

dismissing it. By doing so, he may have ensured the district court could exercise 

jurisdiction over a later motion to vacate the arbitration. “Parties and their attorneys 

must be held to a reasonably high standard of diligence in observing the courts’ rules 

of procedure.” * * * These litigation choices might have qualified for relief under 

Rule 60(b)(1) as a form of “mistake” or “excusable neglect.” * * *. But they do not 

result from any extraordinary circumstances.  

 

Chapter 14. Trial 

 

Trial by Jury 

    

In re Express Scripts, Inc., 176 F.4th 301 (4th Cir. 2026). 

 

Cities, towns, and counties brought a public-nuisance action against a pharmacy benefit 

manager, alleging the manager contributed to an oversupply of opioids in their communities. They 

sought an order requiring the manager to fund abatement of the alleged nuisance. The manager 

demanded a jury trial, and instead the district court ordered a bifurcated bench trial. The Fourth 

Circuit found that the requested abatement order would not have been awarded by a court of equity 

and so defendant was entitled to a jury trial: 

 

The question is not whether public-nuisance claims generally would have been heard 

at law or in equity in 1791—they would have been heard in both, depending on the 

remedy sought. Rather, the question is whether the specific relief Plaintiffs seek in 

this case would have been awarded by a court of law or a court of equity. And 

compensation for the downstream consequences of a public nuisance was unheard of 

at equity. Plaintiffs’ cause of action, whatever label West Virginia may affix to it, 

would have been heard at law in 1791. [Defendant] is therefore entitled to a jury trial. 
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Allied Servs., LLC v. Smash My Trash, LLC, 153 F.4th 600 (8th Cir. 2025). 

 

The decision focuses on the requirement of the $20 threshold to trigger the Seventh 

Amendment. A waste hauler sued a waste compaction service alleging trespass to chattels, unjust 

enrichment, and other claims, but subsequently disclaimed any request for monetary damages. The 

Eighth Circuit held that the claim to nominal damages did not meet the Seventh Amendment 

threshold.  

 

Implementation of the Right to Jury Trial in the Federal Courts 

 

In re Google Play Store Antitrust Litigation, 147 F.4th 917 (9th Cir. 2025). 

 

Students likely are familiar with Epic Games, a videogame developer. Epic sued Google for 

distributing apps of its operating system to users, alleging violations of antitrust laws in markets for 

app distribution on that operating system and in-application billing services. Google counterclaimed 

for breach of agreement on the process for in-app purchases. Six months before trial, the parties 

jointly proposed that the antitrust claims and counterclaim be tried to the same jury. The district 

court entered a pretrial order reflecting those requests. Shortly before trial, Google sought to 

withdraw its demand for a jury; under Rule 38(d) withdrawal requires consent, and Epic declined to 

consent. The district court held a jury trial, holding that all jury-triable issues common to the 

equitable and legal claims would be decided in a single and not a bifurcated jury trial; and the jury 

returned a unanimous verdict in favor of Epic, and after post-trial proceedings, entered a permanent 

injunction against Google. (The parties withdrew the counterclaim from the jury and later settled 

them.) On appeal, Google argued that a jury trial on the antitrust claim was improper because 

Google had withdrawn consent to a jury on those claims. However, even if consent to a jury trial on 

the antitrust claims had been withdrawn, the counterclaims remained subject to the earlier jury 

demand. As the Ninth Circuit reasoned:  

 

Importantly, the operative question under the federal rules is whether a jury trial has 

been demanded for a particular issue. * * * Although Rule 39(a) suggests that, once a 

jury demand is made, the entire action is to be docketed as a “jury action,” it also 

clarifies that a jury trial will be held on the “issues so demanded,” and that the court 
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can decline a jury demand as to any issues on which it finds there is no right to a jury 

on “some or all of th[e] issues.” * * * Holistically, the civil rules implement the 

constitutional right to jury trial on a claim-by-claim basis. 

 

However, Google’s legal counterclaims were intertwined with the factual disputes of Epic’s 

equitable claims, and, relying on Perttu v. Richards (Rules Supplement), Beacon Theatres 

(Casebook, p. 1054), and Dairy Queen (Casebook, p. 1061), the Ninth Circuit held that the district 

conformed to “usual practice” and held a combined jury trial to safeguard Seventh Amendment 

protections. Rule 42 permits bifurcated trials, but the matter is within the district court’s discretion 

and here, the court’s decision “ensured that no jury right was jeopardized” and facilitated judicial 

economy given the overlapping factual issues. 

 

Newly Established Court-Based Rights to Relief 

 

Rearden, LLC v. Walt Disney Pictures, 152 F.4th 1058 (9th Cir. 2025). 

 

Owners of facial motion capture software sued Disney for vicarious copyright infringement 

because Disney’s contractor made unauthorized copies of the software during a movie production. 

The district court granted Disney’s motion to strike plaintiff’s demand to try the issue of 

disgorgement of profits to the jury and later granted Disney judgment as a matter of law. The Ninth 

Circuit held that the evidence was legally sufficient to support the jury’s liability finding against 

Disney, but that as a matter of first impression the Copyright Act’s remedy provision governing 

actual damages and profits did not provide a statutory jury trial right for the disgorgement of profits 

remedy. The court determined that the statutory text of 17 U.S.C. § 504(b) is completely silent 

regarding juries, and because disgorgement of profits has historically been categorized as an 

equitable rather than a legal remedy, no statutory or Seventh Amendment jury trial right attached to 

it.  
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Decisions by Non-Article III Tribunals 

 

Axalta Coating Systems LLC v. Federal Aviation Administration, 144 F.4th 467 (3d 

Cir. 2025).  

 

The Third Circuit denied the request to vacate an administrative order, ruling that the 

agency’s $1,900 civil penalty adjudication by an Administrative Law Judge did not violate the 

Seventh Amendment. The penalty was imposed under the Hazardous Materials Regulation on a paint 

supplier for failing to properly package a can of flammable paint that leaked during transit by FedEx. 

The Court reasoned that although a civil monetary penalty is a “prototypical common-law remedy” 

that initially implicates the Seventh Amendment, the “public rights” exception applied because the 

underlying packaging regulations consist of technical prescriptions carrying no “common law soil” 

and closely mirror the regulatory scheme in Atlas Roofing (Casebook, p. 1070) rather than common-

law fraud.   

 

Sun Valley Orchards, LLC v. U.S. Dep’t of Labor, 148 F.4th 121 (3d Cir. 2025). 

 

The Third Circuit reversed and remanded a district court’s dismissal of an administrative 

challenge, finding that the agency’s in-house adjudication violated Article III and impacted Seventh 

Amendment jury principles. The case arose when the Department of Labor (DOL) penalized a New 

Jersey agricultural employer $211,800 in civil penalties and $344,945.80 in back wages through 

internal administrative proceedings for allegedly breaching an employment agreement under the H-

2A nonimmigrant visa program. Following the Jarkesy (Rules Supplement) framework, the Third 

Circuit held that the employer was constitutionally entitled to a trial in an Article III court rather than 

an in-house agency tribunal. The court reasoned that because the DOL’s enforcement action 

mirrored a traditional common-law breach of contract claim and sought legal and punitive remedies 

like civil penalties and deterrent back wages, it concerned private rights rather than public rights, 

meaning it could not be stripped of Article III and associated Seventh Amendment protections.  

 

Ortega v. Office of the Comptroller of the Currency, 155 F.4th 394 (5th Cir. 2025). 

 

Petitioners, who served as corporate officers and loan committee members of a community 
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bank that collapsed following the 2008 financial crisis, sought review of a decision of the Office of 

the Comptroller of the Currency’s (OCC) barring them from working in the industry and imposing 

financial sanctions. The Fifth Circuit held that the enforcement actions fell within the “public rights” 

exception to the Seventh Amendment, because the action was designed to vindicate public safety 

concerns of the banking ecosystem and not to regulate private actions at common law.  

 

Smith v. United States Sec. & Exch. Comm’n, 178 F.4th 312 (6th Cir. 2026). 

 

The Sixth Circuit denied a petition for review concerning an order upholding sanctions 

against the principal of a parent corporation of a Financial Industry Regulatory Authority (FINRA) 

subsidiary. Petitioner managed several debt offerings containing false or misleading statements and 

personally solicited investors, which resulted in a FINRA disciplinary proceeding and an SEC order 

barring him from the industry and requiring $130,000 in restitution. The Sixth Circuit held that 

because Smith failed to raise his Article III and Seventh Amendment arguments before the agency, 

and so it was statutorily barred under 15 U.S.C. § 78y(c)(1) from resolving the constitutional issues 

on judicial review. However, the Sixth Circuit went on to say that had plaintiff “raised his 

constitutional challenge before the SEC, he may well have been entitled to a jury trial in federal 

court” under the two-part Jarkesy test (Rules Supplement), and the long history of self-discipline 

within the securities industry would not have exempted the proceedings from Article III. Circuit 

Judge Murphy, concurring, raised an unconstitutional conditions argument, focusing on the 

requirement that brokers join a private association as a condition of operating a brokerage and 

foregoing their Article III rights.  

Sprint Corp. v. Fed. Commc’ns Comm’n, 151 F.4th 347 (D.C. Cir. 2025), petition for 

cert. docketed (U.S. June 26, 2026). 

 

Wireless carriers petitioned for review of decisions of the Federal Communications 

Commission’s (FCC) affirming notices of apparent liability and assessing forfeiture penalties of 

$80,080,000 and $12,240,000 that the carriers violated the Communications Act by failing to protect 

the confidentiality of customer proprietary network information. Among other grounds, the carriers 

argued that the FCC forfeiture procedure violated their Seventh Amendment right to a jury trial. 

Under the statutory procedure provided, the carriers decided to pay the penalties and directly petition 

the appellate court for review instead of waiting for a district court enforcement action holding a trial 
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de novo. The D.C. Circuit held that the Communications Act’s enforcement framework is 

constitutional because it allows carriers to opt for a trial de novo in federal district court, meaning the 

carriers voluntarily waived their jury trial right by choosing direct appellate review. The court found 

that the Seventh Amendment is a procedural safeguard only triggered before legal rights are finally 

determined or legal relief is awarded. Neither of those options occurred here since they originally 

faced an unenforced notice of apparent liability.  

 

(For other fact patterns holding the Seventh Amendment does not apply to agency enforcement 

orders that vindicate the public interest and, further, that any right to a civil jury in an agency 

administration was waived because not raised before the administrative tribunal, see Int’l Union of 

Operating Eng’rs, Stationary Eng’rs, Loc. 39 v. National Labor Relations Board,  155 F.4th 1023 

(9th Cir. 2025) (holding that the Seventh Amendment right to a jury trial does not apply to the 

National Labor Relations Board’s expanded make-whole remedial orders; National Labor Relations 

Board v. North Mountain Foothills Apartments, 157 F.4th 1089 (9th Cir. 2025) (granting NLRB 

application for enforcement and rejecting the employer’s contention that the administrative 

adjudication scheme violates the Seventh Amendment).  

 

The Right to Jury Trial in the State Courts 

 

Blue Beach Bungalows DE, LLC v. State, 351 A.3d 1007 (Del. 2025). 

 

Students are sometimes surprised to learn—for example, when studying Byrd and the Rules 

of Decision Act (Casebook, p. 462)—that the Seventh Amendment civil jury right does not bind the 

states. Of course, almost every state constitution contains a provision analogous to the federal 

preserving the civil jury right. In interpreting those provisions, many states follow in lock step with 

federal approaches, treating Supreme Court decisions as at least persuasive precedent. This decision 

illustrates a counter-trend: state courts declining to follow federal decisions on when the civil jury 

right attaches and, in particular, rejecting the Court’s test in Jarkesy (Rules Supplement) that the jury 

trial right attaches if the claim is “‘legal in nature’ (as opposed to equitable), which is evinced by the 

nature of the remedy sought.” The suit involved an administrative action by the Delaware 

Department of Justice Consumer Protection Unit seeking penalties exceeding $700,000 against Blue 

Beach Bungalows, the purchaser of recreational vehicle/manufactured home community, for sending 
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threatening letters pressuring residents to move out, alleged to be in violation of the state Consumer 

Fraud Act (CFA). Blue Beach argued that the CFA’s administrative adjudication denied the jury-trial 

right under Article I, § 4 of the Delaware Constitution, relying on Jarkesy. The court disagreed, 

holding that § 4 guarantees a civil jury only where a statutory cause of action is “sufficiently 

analogous to a historic cause of action entitled to a jury at common law,” and that CFA § 2513 is not 

sufficiently analogous to its closest comparator, common law fraud. As the court underscored, unlike 

the federal rule in Jarkesy, Delaware’s jury-trial right tracks the common law and not the remedy 

sought: “the measure of a jury trial for Delaware is the common law, not the remedy sought, and 

historical analysis is required to determine whether a cause of action existed in that form.” 

 

The Province of Judge and Jury 

 

Taking the Case from the Jury—Motions for Judgment as a Matter of Law 

 

Menninger v. PPD Development, L.P., 145 F.4th 126 (1st Cir. 2025). 

 

The former director of a clinical laboratory sued a former clinical laboratory Executive 

Director brought an action alleging defendant discriminated and retaliated against her in violation of 

the Americans with Disabilities Act and Massachusetts law. The jury, after a ten-day trial, awarded 

plaintiff $24 million; at that point, defendant moved for judgment as a matter of law, and the district 

court denied the Rule 50(b) motion. The First Circuit affirmed, finding a post-verdict Rule 50(b) 

motion can be granted only on specific legal and factual grounds that were previously advanced in a 

pre-verdict Rule 50(a) motion, which defendant failed to do; defendant’s generic, one-sentence oral 

request for a “directed verdict” did not meet the requirements of Rule 50(a)(2) to specify the 

governing law and facts: 

 

THE COURT: Are there any motions you want to make? You don’t have to, but I’m 

just giving you the chance. 

 

MR. CURRAN: Yeah. A motion for directed verdict, Your Honor. 

 

THE COURT: All right. Fine. I will deny that. So anything else? We’re just going to 
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get Mr. Kelly? 

 

MR. CURRAN: Yes, Dr. Kelly. 

 

The appeals court further explained: 

 

The foregoing exchange was not necessarily [defendant’s] last chance to put forward, 

under Rule 50(a), reasons for granting judgment as a matter of law. Ordinarily, a 

party may supplement an initial oral Rule 50(a) motion with subsequent oral or 

written statements of the basis for that motion, so long as it does so “before the case is 

submitted to the jury.” * * *  During the full day that passed before the case went to 

the jury, the trial judge met repeatedly with counsel for both parties to discuss 

remaining issues, including jury instructions and “additional issues [plaintiff’s] 

counsel had raised late the previous day.” As the district court recounted, at no point 

during these discussions -- or at any other time -- did [defendant] attempt to explain 

the basis of its Rule 50(a) motion, ask the court to reconsider its denial of the motion, 

or “supplement its cursory oral  request with a concise written version identifying one 

or more grounds (as parties often do ... ).” [Defendant] suggests that the district court 

erred by “focusing on” these additional opportunities for [defendant] to articulate the 

basis for its 50(a) motion. But [defendant’s] silence on the matter of a directed verdict 

in subsequent meetings with the court supported the conclusion that [defendant] had 

already said all it had to say on the matter. 

 

The appeals court also held there was no reason to determine whether the case presented exceptional 

grounds to support review of sufficiency-of-the evidence arguments not timely advanced in a Rule 

50(a) motion; both parties were represented by counsel  and the district court took the initiative in 

inviting motions from defendant. 

 

Harbor Business Compliance Corporation v. Firstbase.io, Inc., 152 F.4th 516 (3d Cir. 

2025). 

 

The decision discusses the different motions that a defendant might mount post-trial, and 
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focuses, in part, on the distinction between waiver and forfeiture of a sufficiency-of-the-evidence 

argument (in this case, related to the protectability element of trade secret misappropriation). 

“Arguments inadvertently left out of a Rule 50(a) motion are forfeited,” but reviewable, although 

only in exceptional circumstances. Arguments that are intentionally abandoned or relinquished are 

waived and not subject to review. Plaintiff, a business compliance company sued its former partner, 

alleging trade secret misappropriation under the Defend Trade Secrets Act and state-law claims for 

unfair competition and breach of contract. Following a jury trial that resulted in multi-million dollar 

awards across multiple counts, defendant moved for post-trial relief, challenging the sufficiency of 

the evidence under Rule 50. The appeals court held that the forfeited argument about protectability 

fell outside the limited exception for appellate review because it did “not rest on a tight, well-defined 

legal question or an issue important to the public,” and instead was about disputed facts. Defendant 

also moved for a new trial; the failure to move for a judgment as a matter of law at the close of all 

the evidence does not bar a motion for a new trial on the ground that the verdict was against the 

weight of the evidence. The decision goes through the evidence presented at trial and found the 

district court’s denial of the motion to be reasonable. Finally, defendant moved for remitttur arguing 

the jury awarded separate damages for the trade-secret misappropriation and unfair-competition 

claims,” essential disgorging the same profits from defendant twice. The appeals court agreed.  

 

(For another fact pattern focusing on the distinction between forfeiture and waiver of arguments, as 

well as party stipulations as they affect judicial authority to consider post-verdict motions, see 

Occidental Fire & Casualty Company of North Carolina v. Cox, 161 F.4th 849 (5th Cir. 2025); see 

also Plyler v. Cox, 145 F.4th 501 (4th Cir. 2025). A longtime farm worker brought a diversity 

negligence action against a farm operator, its sole partners, and its managers after his leg became 

trapped in a running subfloor grain auger, resulting in a below-knee amputation. Following a jury 

trial and a $2.5 million verdict in favor of the worker under North Carolina’s last clear chance 

doctrine, the individual defendants argued in a post-trial Rule 50(b) motion that their physical 

absence from the scene precluded their individual negligence liability. The Fourth Circuit held that 

their pre-verdict motion under Rule 50(a) failed to specify the exact law and facts entitling them to 

judgment because the motion generally referred to the last clear chance doctrine, but failed to specify 

the discrete “physical proximity” defense. Thus, they failed to preserve their objections for appeal. 

By contrast, Wiener v. AXA Equitable Life Insurance Company, 153 F.4th 413 (4th Cir. 2025), 

offers a fact pattern showing preservation of a sufficiency-of-the-evidence issue with the jury’s 
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damages in an insurance dispute; the insurer specifically questioned the possibility of calculating the 

applicant’s life expectancy.)  

 

Newly Discovered Evidence; Fraud 

 

Adidas America, Inc. v. Thom Browne, Inc., 174 F.4th 325 (2d Cir. 2026). 

 

Plaintiff, a sportswear manufacturer, moved for relief from a final judgment in a trademark 

infringement suit brought against a competitor after learning defendant had failed to disclose 

relevant emails during discovery. The Second Circuit held, as a matter of first impression,  that a 

merely negligent discovery violation did not constitute “misconduct” necessary to vacate a final 

judgment under Federal Rule of Civil Procedure 60(b)(3). The court reasoned that because setting 

aside a final judgment is an extraordinary remedy, it requires a heightened level of culpability, 

drawing a direct parallel to Rule 37(e)(2) where severe sanctions like the entry a “dismissal, or entry 

of a default judgment” require an explicit intent to deprive. Moreover, the newly discovered 

evidence would probably not have changed the outcome of the trial.  

 

Chapter 15. Securing and Enforcing Judgments 

 

Methods of Securing the Judgment—Provisional Remedies 

 

Poor for and on Behalf of National Labor Relations Board v. Parking Systems Plus, 

Inc., 162 F.4th 335 (2d Cir. 2025). 

 

 The Second Circuit reversed the lower court’s denial of preliminary injunctive relief and 

remanded the case with instructions to grant the petition. The petitioner, an NLRB Regional 

Director, sought an interim injunction to address anti-union discrimination during a pending 

administrative adjudication against a newly contracted parking management company. The district 

court disposed of the entire petition via a four-sentence text order that offered no explanation or 

discussion of the evidence and summarily noted that the plaintiff “failed to articulate any cognizable 

irreparable harm.” The Second Circuit held that such a conclusory and unsupported text order is a 

direct violation of Federal Rule 52(a)(2). The Second Circuit found that while a district court’s 
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failure to make specific findings is a nonjurisdictional error, the appellate court could only proceed 

to review the merits itself because extensive evidence in the record plainly established a likelihood 

of success on the merits.  

 

Abbott v. League of United Latin Am. Citizens, 607 U.S. ——, 146 S.Ct. 418, 223 

L.Ed.2d 260 (2025). 

 

The decision illustrates the Supreme Court’s application of the “traditional criteria for interim 

relief” to grant a stay of a preliminary injunction that barred the use of an electoral map in an 

upcoming election. Several advocacy groups sued the State of Texas, the governor of Texas, and 

other state officials challenging the proposed map as racially gerrymandered in violation of the 

Fourteenth and Fifteenth Amendments. A three-judge panel of the Western District of Texas granted 

the advocacy groups’ motion for preliminary injunction, and Texas appealed to the Supreme Court 

for a stay of the district court’s order. The Court held that Texas was “likely to succeed on the merits 

of its claim that the District Court committed at least two serious errors.” The errors in question were 

a failure to “honor the presumption of legislative good faith by construing ambiguous direct and 

circumstantial evidence against the legislature” and a failure to “draw a dispositive or near-

dispositive adverse inference against respondents even though they did not product a viable 

alternative map that met the State’s avowedly partisan goals.” The Court further held that Texas 

“ha[d] . . . made a strong showing of irreparable harm and that the equities and public interest 

favor[ed] it,” stating that the district court’s order “alter[ed] the election rules on the eve of an 

election.”  

 

Allen v. Milligan, 608 U.S. ——, 146 S.Ct. 1377 (2026). 

 

The Court granted Alabama’s motion for a stay of a district court-ordered preliminary 

injunction barring the use of electoral maps challenged as racially discriminatory. The case 

illustrates the Supreme Court’s evaluation of similar requests in a post-Callais world. See Louisiana 

v. Callais, 146 S.Ct. 1131 (2026). The Court applied the Callais opinion to assess the likelihood of 

Alabama’s success on the merits of the case, finding Alabama’s defense to be strong. Finally, the 

Court briefly addressed the possibility of irreparable harm, equities, and public interest, determining 

that each of these factors for a stay of interim relief weighed in Alabama’s favor.  
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Trump v. Orr, 146 S.Ct. 44, 223 L.Ed.2d 180 (2025). 

  

The Court granted a stay pending appeal of a district court order enjoining the Government 

from enforcing a policy “requiring all new passports to display an individual’s biological sex at 

birth.” The Court held that the Government was likely to succeed on the merits for three reasons: 

first, “displaying passport holders’ sex at birth no more offends equal protection principles than 

displaying their country of birth,” second “respondents . . . failed to establish that the Government’s 

choice to display biological sex ‘lack[s] any purpose other than a bare . . . desire to harm a politically 

unpopular group,’” and finally “respondents [were] likely to prevail in arguing that the State 

Department acted arbitrarily and capriciously by declining to depart from Presidential rules that 

Congress expressly required it to follow.” The decision further states that the preliminary injunction 

would cause the government to “suffer[] a form of irreparable injury” given that it “enjoins 

enforcement of an Executive Branch policy with foreign affairs implications concerning a 

Government document.” 

 

Pinchi v. Noem, 2025 WL 1853763 (N.D. Cal. 2025). 

 

An asylum seeker with significant health concerns filed a petition for a writ of habeas corpus 

and an ex parte motion for a temporary restraining order after she was detained by Immigration and 

Customs Enforcement (“ICE”) agents following her appearance in San Francisco Immigration Court. 

The decision evaluates her case for a TRO under the Winter factors (Casebook, p. 1190) and finds 

that the requirements are met. The court noted that the petitioner need not meet the high standard of 

“likelihood of success on the merits” if she could show both that there were “serious questions going 

to the merits” and that “‘the balance of hardships tip[ped] sharply’ in her favor.” The serious 

question prong was satisfied by the court’s brief application of the Mathews due process test, in 

which the factors were found to support the petitioner’s case. The court further found that the 

plaintiff was “likely to suffer immediate and irreparable harm in the absence of preliminary relief” in 

light of both her specific medical needs and the significant hardships ICE detainees endure more 

generally. The decision observes that the “balance of the equities and the public interest” factors 

merge when the government is the opposing party and finds that these factors weigh heavily in the 

petitioner’s favor given her “liberty interest [and] risk of erroneous deprivation” and the 
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government’s low interest in “continuing to detain her without the required hearing.” Finally, the 

court held that “[p]etitioner’s immediate release is required to return her to the status quo.” 

Consequently, the court granted the TRO, ordered the petitioner’s immediate release, and enjoined 

the respondents from “re-detaining Petitioner-Plaintiff without notice and a pre-deprivation hearing 

before a neutral decisionmaker.” 

 

Pinchi v. Noem, 792 F.Supp.3d 1025 (N.D. Cal. 2025). 

 

After the district court granted an asylum seeker’s motion for a temporary restraining order 

enjoining the government from detaining her without notice and hearing, the plaintiff filed a motion 

to convert the TRO into a preliminary injunction. The court analyzed the motion under the Winter 

factors and determined that the plaintiff was “likely to succeed on the merits of her claim,” that she 

was “likely to suffer immediate and irreparable harm in the absence of preliminary injunctive relief,” 

and that “the balance of the equities and public interest . . . weigh[ed] heavily in favor of granting a 

preliminary injunction.” In its analysis of the likely to succeed on the merits factor, the court held 

that “even individuals who face significant constraints on their liberty or over whose liberty the 

government wields significant discretion retain a protected interest in their liberty.” The court further 

explained that “even when ICE has the initial discretion to detain or release a noncitizen pending 

removal proceedings, after that individual is released from custody she has a protected liberty 

interest in remaining out of custody.” The plaintiff’s connections to her community and her need for 

treatment of “multiple serious health conditions” weighed in favor of her “protected liberty interest.” 

The court proceeded to analyze her due process case under the Mathews test (Casebook, p. 284), 

concluding that “each of the Mathews factors favor[ed]” the plaintiff. In its discussion of the 

irreparable harm preliminary injunction factor, the court explained that “[t]he likely unconstitutional 

deprivation of liberty that [the plaintiff] face[d was] an immediate and irreparable harm” and that 

such harm was compounded by the fact that the plaintiff was “likely to suffer dire material 

consequences if re-detained” both because of her health needs and her daughter’s reliance on her 

caretaking. Finally, the court found that the balance of equities and public interest factors (which 

merged because the government was the opposing party) “weigh[ed] heavily in favor of granting a 

preliminary injunction,” because “the potential harm to [the plaintiff was] significant—she face[d] 

immediate and potentially prolonged ICE detention, putting her family’s financial survival and her 

already precarious health at risk—while the potential harm to the government [was] minimal.” 
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Enforcement of Judgments 

 

United States ex rel. Thrower v. Acad. Mortg. Corp., 172 F.4th 695 (9th Cir. 2026) 

 

The decision summarizes and analyzes a circuit split regarding the definition of the phrase 

“money judgment” in 28 U.S.C. § 1961(a). After settlement of a False Claims Act case, the district 

court awarded plaintiff more than $8 million in attorney’s fees. The question on appeal was when 

postjudgment interest began to accrue on those fees. The district court held, and the Ninth Circuit 

agreed, that interest began to accrue only from the date the fees were “actually granted”—and an 

order merely confirming a settlement without designating the amount of fees was not a money 

judgment on those fees triggering interest. Rather, as the Ninth Circuit emphasized, “for a judgment 

to serve as a ‘money judgment’ entitled to postjudgment interest, it must have identified parties and 

‘a definite and certain designation of the amount which plaintiff is owed by defendant.’” The appeals 

court acknowledged that several circuits have adopted an “entitlement” reading of postjudgment 

interest; under that alternative approach, “[i]f a judgment is rendered that does not mention the right 

to attorneys’ fees, and the prevailing party is unconditionally entitled to such fees by statutory right, 

interest will accrue from the date of judgment.” The Ninth Circuit rejected the entitlement reading as 

founded only in “policy or equitable concerns—not the law’s text.” 

 

Execution 

 

Dale v. Peoples Bank Corp., 169 F.4th 452 (4th Cir. 2026). 

 

The decision illustrates judgment enforcement mechanisms in West Virginia, which like 

many states, uses modified versions of old common law writs to enforce money judgments. The 

appeal focuses on whether a bank in West Virginia was liable in conversion for debiting funds from 

a bank account held in the judgment debtors’ names in response to writs of execution and 

“suggestions” obtained by the judgment creditor to enforce a Texas default judgment against them. 

The Fourth Circuit affirmed the dismissal of the conversion claim. The bank engaged in no wrongful 

act when it complied with the state process; the state statute did not give the judgment debtor a right 

to challenge the suggestion; and the judgment debtor did not  raise a due process argument. 
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Moreover, the conversion action was a camouflaged collateral attack on the Texas judgment. As the 

Fourth Circuit explained: 

 

Banks are ministerial middlemen in the judgment enforcement process, tasked simply 

with identifying and turning over deposits held in the names of judgment debtors. Our 

state and federal court systems, which award money judgments every day, rely on 

banks to perform these routine tasks. So do creditors, whose willingness to extend 

financing often depends on the knowledge that they can enforce a court judgment at 

the debtor’s bank if all else goes awry. It is not an overstatement to say that bank 

compliance with suggestions, writs of execution, and other mechanisms of judgment 

enforcement lies at the foundation of our economy and our rule of law. 

 

G&A Strategic Invs. I LLC v. Petróleos de Venezuela, S.A., 810 F.Supp.3d 463 

(S.D.N.Y. 2025). 

 

The decision provides an overview of the “good cause” analysis under 28 U.S.C. § 1963, 

which provides for registration of judgments for enforcement in other districts. The judgments were 

against a Venezuelan state-owned oil company and its Venezuelan subsidiary, among others, to 

recover unpaid debts. After securing a judgment for over $1.4 billion in the Southern District of New 

York, plaintiffs moved to register the judgment in federal districts in Delaware and Texas. The court 

granted the motion, but left it to the other districts to decide whether a “reasonable time period” had 

elapsed since entry of judgment as to permit attachment of a foreign state’s property under 28 U.S.C. 

§ 1610. 

 

Chapter 16. Appellate Review 

 

The Principle of Finality 

 

Walker v. State, 158 F.4th 971 (9th Cir. 2025). 

 

Walker, as a guardian of Contreras, filed suit in Arizona state court alleging that Contreras’ 

confinement in isolation violated his state and federal rights. Defendant removed, invoking 28 
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U.S.C. § 1331 and § 1367. The district court granted defendant’s motion for judgment on the 

pleadings on a state law claim, but was not asked to, and did not, entered partial summary judgment 

under Federal Rule 54(b). To facilitate immediate appellate review of the dismissal, the parties 

agreed to dismiss the remaining federal and state claims with prejudice. While the appeal was 

pending, the Supreme Court decided Royal Canin (Rules Supplement), and the Ninth Circuit held 

that a joint stipulation of dismissal functions the same as an amendment as of right under Rule 

15(a)(1)(B)—so that having eliminated all federal claims, in the absence of diversity the district 

court lost jurisdiction and should have remanded the state law claim to Arizona state court. As the 

appeals court explained, “Because the joint stipulation was self-executing, the district court lost 

jurisdiction before entry of any final judgment.” The conclusion that the district court jurisdiction 

did not, however eliminate the appeals court’s statutory jurisdiction to hear the appeal under § 1291, 

but, because the case no longer included a federal question, the appeals court lacked Article III 

jurisdiction to reach the merits of the claim. “Thus our exercise of jurisdiction is limited to the 

‘familiar law that a federal court always has jurisdiction to determine its own jurisdiction.’ * * *. 

“When the lower federal court lacks jurisdiction, we have jurisdiction on appeal, not of the merits 

but merely for the purpose of correcting the error of the lower court in entertaining the suit.” Thus, 

the Ninth Circuit The court remanded the case to the district court with instructions to reopen the 

case and remand it to the Arizona state court.  

 

Troupe v. Young, 143 F.4th 955 (8th Cir. 2025). 

 

The mother of a pretrial detainee who died from undiagnosed leukemia while in custody at a 

county fail brought a civil rights action alleging that defendants were deliberately indifferent to her 

son’s serious medical needs. addresses the finality of a grant of qualified immunity. The district 

court granted defendants’ motion to dismiss on grounds of qualified immunity as to all defendants 

but one. The parties then settled that remaining federal claim. At that point, plaintiff appealed the 

court’s qualified-immunity order of dismissal, and defendants argued she had waived her right to 

appeal the grant of qualified immunity by not immediately appealing, contending the qualified 

immunity order was final within the meaning of § 1291. The Eighth Circuit disagreed, reasoning that 

the final decision occurred when the district court ordered the case dismissed with prejudice after the 

remaining defendant and plaintiff filed a joint notice of settlement. A different situation would have 

been presented had the district court denied the motion for qualified immunity or no claim continued 
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to be litigated. 

 

Departures from the Final Judgement Rule in the Federal Courts 

 

Decisions Involving “Collateral Orders” 

 

Gopher Media LLC v. Melone, 154 F.4th 696 (9th Cir. 2025). 

 

The en banc decision held that a district court’s denying a special motion to strike under 

California’s anti-SLAPP law25 is a nonfinal order and not appealable under the collateral order 

doctrine. In overruling and abrogating prior Ninth Circuit decisions,26 the en banc court questioned 

its earlier analogy between anti-SLAPP protection and immunity defenses; even if the analogy were 

correct, the Supreme Court has held that not every decision denying immunity is entitled to 

interlocutory appeal—“if there are fact-based issues entangled in the immunity determination, then 

the decision does not satisfy the collateral order doctrine’s requirements. Applying Will v. Hallock 

(Casebook, p. 1224), the Court found that denial of the motion to strike was not an order that 

resolves issues “completely separate from the merits of the action” and is not “effectively 

unreviewable on appeal from a final judgment.” The decision provides a concise overview of the 

collateral order doctrine, the treatment of denial of motions to strike by other circuits on 

interlocutory appeal, and the operation of the California anti-SLAPP statute. There were two 

concurrences, and they focus on the lurking Erie question, offering divergent views on whether the 

anti-SLAPP provisions are procedural or substantive. The first concurrence joined the majority 

opinion in full: 

 

I write separately because I believe that California's anti-SLAPP 1 special-motion and 

attorney-fee-shifting provisions, Cal. Civ. Proc. Code § 425.16(b)(1), (c)(1) (together, 

 
25 As the Court explained:  
 

The SLAPP acronym stands for “Strategic Lawsuit Against Public Participation.” * * * Anti-SLAPP 
statutes have been passed in various states, including California, to combat “a disturbing increase in 
lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 
petition for the redress of grievances.” * * *. 

 
26 The en banc court overruled Batzel v. Smith, 333 F.3d 1018 (9th Cir. 2003), and abrogated DC Comics v. Pacific 
Pictures Corp, 706, F.3d 1009 (9th Cir. 2013).  
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the “anti-SLAPP provisions”), create a substantive right. In substance, these 

provisions provide defendants with a pretrial claim for attorneys’ fees for plaintiffs’ 

abuse of the judicial process by filing a meritless SLAPP suit. No federal rule 

controls or directly collides with that right. Thus, the anti-SLAPP provisions apply in 

federal court under Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 

L.Ed. 1188 (1938), and its progeny. 

 

The other concurred in the judgment and argued that the California anti-SLAPP provisions 

are procedural, conflict with Federal Rules that govern the same issues, and do not apply in federal 

court. 

 

Amazon.com Services LLC v. NLRB, 151 F.4th 221 (5th Cir. 2025). 

 

Students likely are familiar with the contentious unionization campaign at Amazon. This 

decision concerning appellate review under § 1292 in the wake of Amazon’s suit against the 

National Labor Relations Board in the Western District of Texas challenging the constitutionality of 

the NLRB’s proceedings involving a union election and the employer’s alleged refusal to bargain 

with the union, and seeking declaratory and injunctive relief. The question on appeal was whether 

the NLRB had constructively denied Amazon’s motion for a TRO and preliminary injunction as to 

come within the appeal court’s authority. The Fifth Circuit held that Amazon did not show a 

constructive denial of its request, finding that Amazon did not diligently seek expedited briefing and 

consideration of its interim-relief requests and it did not show the urgency of its request. Among 

other things, Amazon did not make clear from its first filing the specific date needed for expedited 

briefing and hearing, and, further, that it did not show that the NLRB’s decision in the proceeding 

was imminent—only that “theoretically” it could issue an order in a few days, but could just as 

reasonably issue it in “a period of months.” The appeals court also concluded that the district court 

assessed Amazon’s motion in a timely way. Finding no effective denial—only that Amazon did not 

receive a ruling “on their preferred timeline”—there was no interlocutory decision and no authority 

to hear the appeal. 
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Doe by and through Next Friend Doe v. Mast, 173 F.4th 524 (4th Cir. 2026). 

 

The cousin of an Afghan child orphaned during military operations in Afghanistan and his 

wife sued a Marine corps member and his wife for fraud and state-law torts, alleging they conspired 

to abduct the child by securing an order of adoption and convincing them to bring the child to the 

United States under the guise of helping them. The district court granted plaintiffs’ motion for a 

protective order that barred defendants and their lawyers from disclosing any information that 

directly or indirectly identified plaintiffs or their family members living in Afghanistan unless the 

person receiving the information executed a non-disclosure agreement. After the district court denied 

defendants’ motions to vacate or modify the protective order, defendants appealed. The Fourth 

Circuit held that the order denying the motion was an appealable interlocutory order under § 

1292(a)(1) because it has the same practical effect as an injunction: the order “may have a serious, 

perhaps irreparable consequence” and the order “can only be effectually challenged through 

immediate appeal, rather than upon final judgment.”   

 

This appeal satisfies both prongs. First, “[t]he loss of First Amendment freedoms, for 

even minimal periods of time, unquestionably constitutes irreparable injury.” * * * 

Here, [defendants] claim a First Amendment right to speak about the Does’ identities 

now. Thus—second—forcing the [defendants] to wait until final judgment would 

deny that right entirely, because any subsequent appeal could not retroactively restore 

the speech that was restrained during litigation. 

 

On the merits, the appeals court upheld the protective order (and in a separate action the state court 

rejected Does’ objection to the US adoption of the child).  

  

The Notice and Time to Appeal 

 

In re: East Palestine Train Derailment, 158 F. 4th 704 (6th Cir. 2025). 

 

Students likely are familiar with the train derailment that took place in East Palestine, Ohio, 

causing toxic chemicals to vent into surrounding communities. A class action damages suit was filed 

and the district court approved a settlement of $600 million. Five objectors appealed, but were eight 



180  

months late in paying the required $850,000-appeal bond. The objectors then moved to extend the 

time to pay the bond, but were one day late filing that motion. The Sixth Circuit dismissed the appeal 

of the motion to extend time for lack of jurisdiction, and dismissed the appeal of the settlement for 

failure to pay the bond, explaining that statutory deadlines are mandatory and jurisdictional, and 

courts lack discretion to extend them.  

 

Chapter 17. The Binding Effect of Prior Decisions: Res Judicata and Collateral 

Estoppel 

 

Claim and Defense Preclusion 

 

Hedrington v. United States, 176 F.4th 1177 (9th Cir. 2026). 

 

A cardiac patient at a veteran’s hospital brought an action for negligence pro se under the 

Federal Tort Claims Act (FTCA) alleging he was sexually assaulted.27 He then filed a second action 

also under the FTCA that was dismissed as untimely. Then, the judge in the first suit relied on claim 

preclusion to bar the first timely-filed claim. The decision addressed whether state or federal law 

governed the claim preclusive effect of the later adverse judgment. The FTCA “requires application 

of the whole law of the State where the act or omission occurred,” and although the federal courts 

have exclusive jurisdiction over FTCA claims, they are generally directed to apply state law. The 

Ninth Circuit held that state law applied, and California, as the law of the stare where the act or 

omission occurred, governed the preclusive effect of the prior FTCA judgment. that State. Applying 

California law, the court held that the dismissal of the second suit as time-barred did not have claim 

preclusive effect, because California treats a statute of limitations dismissal as a procedural 

termination. Furthermore, California preclusion law also has a “public policy exception” that applied 

on these facts because otherwise plaintiff would be deprived an opportunity to litigate the merits.  

 

 
27 The allegations are disturbing:  
 

Hedrington underwent heart surgery and post-surgery rehabilitation at David Grant Medical Center (“DGMC”), 
a medical center operated by the Veterans Administration and located at Travis Air Force Base in Fairfield, 
California. According to Hedrington, on January 22, 2016, the day of his discharge, he was transported to a 
secluded area of the hospital, left unattended for twenty minutes, and, after complaining of chest pain, injected 
in the arm with a drug that rendered him unconscious. When he awoke, he noticed that his clothes were twisted, 
he felt pressure in his rectal area, and he discovered semen in his buttocks. 
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In re Google Play Store Antitrust Litigation, 147 F.4th 917 (9th Cir. 2025). 

 

We earlier discussed this case with respect to Chapter 14 and the district court’s decision to 

hold a consolidated jury trial on the injunctive and damages claim. Here we focus on whether Epic’s 

prior antitrust suit against Apple, which was decided in Apple’s favor, had issue preclusive effect 

against Epic in its antitrust suit against Google on the question of market definition. The Ninth 

Circle held it did not. While it is true that the prior decision found that Apple and Google are 

“competitors in the market for ‘digital mobile gaming transactions,’” that “single determination” did 

not preclude “an independent analysis of the very different relationship between EPIC and Google, 

the relevant submarket in the Android platform, or the distinct market-definition issues in the two 

suits.” The Google trial focused on gaming with the “Android ecosystem”; the Apple trial focused 

on the iOS system. That the two markets may overlap did not make them identical markets. Google’s 

preclusion argument failed because the market definition in Epic’s suit against it was not identical to 

the issue in Epic’s suit against Apple and was not litigated or decided in the suit against Apple.  

 

Hanover American Insurance Company v. Tattooed Millionaire Entertainment, LLC, 

152 F.4th 768 (6th Cir. 2025). 

 

The decision marks the intersection of interpleader, claim preclusion, and Federal Rule 50, 

and the procedural issues are complex. A musician through his company purchased a music studio 

and also purchased an insurance policy on the studio from Hanover. He leased property to a singer. 

Later, property in the studio was destroyed and after a jury trial, the jury verdict included an award 

of $2.5 million dollars under the policy to the singer-lessee. Hanover moved under Rule 50(b) to set 

aside the verdict, arguing that a co-defendant’s grand-scale fraud and forgery should have defeated 

recovery under Tennessee public policy, and the district court granted the motion. On appeal, the 

Sixth Circuit reversed and ordered the jury verdict reinstated; Hanover had failed to make an initial 

Rule 50(a) motion, and so was barred from making its Rule 50(b) motion that the payment to the 

singer-lessee violated state public policy. The $2.5 million insurance payment then became the 

subject of an interpleader action and a parallel state-court action between two of the three parties in 

this appeal. The district court enjoined the state-court action, but the Sixth Circuit reversed. Then, 

the district court held that the first trial claim-precluded Hanover from making certain arguments 

about how the funds should be allocated. After a bench trial, the district court awarded most of the 
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payout to the lessee-singer, and Hanover and the company appealed. The Sixth Circuit affirmed. 

Relevant here, the Court held that the reinstated jury verdict barred the insurer’s arguments with 

respect to the singer-lessee. 

 

Issue Preclusion 

 

Inland Diamond Prods Co v. Cherry Optical Inc., 155 F.4th 1365 (fed. Cir. 2025) 

 

The  Federal Circuit held that the district court erred in granting summary judgment on the 

basis of the issue preclusive effect of two prior inter partes reviews in which the Patent Trial and 

Appeal Board determined that claims from which the claims depended, but not the asserted claims, 

were unpatentable. Although the questions of patent law and patent procedure are beyond the scope 

of the 1L curriculum, the basic rule motivating the Court’s decision is at the core of issue preclusion 

doctrine: “the standard of proof for unpatentability in an IPW was less than that for invalidity in 

district court.”  

 

Persons Benefited and Persons Bound by Preclusion  

 

O’Dell v. Aya Healthcare Servs., 171 F.4th 1173 (9th Cir. 2026). 

 

The Ninth Circuit considered whether nonmutual offensive issue preclusion is compatible 

with the Federal Arbitration Act (FAA), and as a matter of apparent first impression held that it is 

not because it would result in the invalidation of arbitration agreements. Four employees with 

identical arbitration agreements brought a putative class action against their travelling-nurse agency. 

The agency successfully moved to compel arbitration; two of the arbitrators found the delegation 

clause to be unconscionable, and two upheld the agreements. The district court confirmed three of 

the four awards, but declined to confirm the fourth, which upheld the agreement, because the agency 

had not paid the mandatory fees. In the meantime, 255 plaintiffs opted into the federal court action 

under the Fair Labor Standards Act collective action procedure, and the agency moved to compel 

arbitration of their claims. The district court raised sua sponte the issue of issue preclusion, but 

denied the motion to compel arbitration on that ground.  

On appeal, the Ninth Circuit reversed. First, the Court stated generally that application of 
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nonmutual collateral estoppel reflects the sort of “judicial hostility” that the FAA was intended to 

prevent. Second, non-mutual issue preclusion cannot result in contract “revocation” which includes 

“fraud, duress, and unconscionability” but “does not pertain to a deficiency with respect to the 

formation of contracts” (Epic, Casebook, p. 1401). Third, arbitration agreements are to be enforced 

“according to their terms,” and nonmutual collateral estoppel is not one of them. Fourth, application 

of nonmutual collateral estoppel “would also violate the principle of consent that the FAA 

incorporates.” Fifth, application of the doctrine would convert “individualized arbitral proceedings 

into something akin to a bellwether class action to which the parties never agreed.” Sixth, the statute 

is at odds with the doctrine. Although Section 13 provides that the “judgment so entered [confirming 

an arbitral award] shall have the same force and effect, in all respects, as, and be subject to all 

provisions of law relating to, a judgment in an action,” Congress could not have intended to 

incorporate a doctrine of nonmutual issue preclusion that was “non-existent when the state was 

enacted in 1925 (Parklane, Casebook, p. 1334). 

 

Intersystem Preclusion 

 

Agha v. Uber Techs., Inc., 148 F.4th 910, 912 (7th Cir. 2025). 

 

The decision involves the preclusive effect of an Illinois state court judgment on a 

subsequent federal action seeking to compel arbitration. Four drivers sued Uber alleging violations 

of the Fair Labor Standards Act and Illinois wage law by misclassifying them as independent 

contractors. In response, Uber moved to compel the drivers to arbitrate their claims, citing the 

arbitration provision in their Platforms Access Agreement [“PAA”]. The district court granted the 

request for three of the four drivers. Zurek, the fourth driver, had filed an individual suit against 

Uber in Illinois state court a year before joining the federal action. In that action, Uber had moved to 

compel arbitration, but the state court denied the request, finding the driver had exercised his right to 

opt out of the 2021 and 2022 PAAs.28 The district court held that Uber was issue precluded from 

 
28 The opt-out provision recites: 
 
Any opt out of this Arbitration Provision does not affect the validity of any other arbitration agreement between you and 
us. If you opt out of this Arbitration Provision and at the time of your receipt of this Agreement you were bound by an 
existing agreement to arbitrate disputes arising out of or related to your use of our Platform and Driver App, that existing 
arbitration agreement will remain in full force and effect. 
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relitigating the effect of the PAA on claims that arose after his opt out, and on appeal, the Seventh 

Circuit affirmed.  

First, the Seventh Circuit looked to the elements of issue preclusion under Illinois law.29 

Second, the Court considered and rejected Uber’s argument that the issue decided by the state court 

was not identical to the issue before the district court. As the Court stated:  

 

This is incorrect. The state court decided that Zurek’s agreement to arbitrate in 2020 

did not apply to a claim that arose during the period governed by the 2022 PAA. 

Instead, such a claim was governed solely by the 2022 arbitration provision, which 

was the subject of Zurek’s 2022 opt-out. That was the exact issue before the district 

court. 

 

Moreover, although the state court did not decide whether Zurek had agreed to the 2020 

PAA, that issue was not necessary to the judgment because the claim “did not arise while the 2020 

PAA was in effect.” Further, the Court held it was not relevant that the state court had decided the 

arbitration issue under state law and not under the Federal Arbitration Act; the “question before the 

district court was the same question decided by the state court,” namely, whether the 2020 PAA 

obligated him to arbitrate claims that arose while the 2022 PAA was in effect, even though he had 

opted out of it in 2022. Finally, the Court invoked the policies of issue preclusion, citing Parklane 

(Casebook, p. 1334) as favoring preclusion, notwithstanding the “superficial inconsistency” of 

enforcing the 2020 PAA against only three of the four drivers. The Court explained: 

[T]he doctrine of issue preclusion promotes important goals. It ‘protect[s] litigants 

from the burden of relitigating an identical issue with the same party’ and ‘promot[es] 

judicial economy by preventing needless litigation.’ * * * Uber had an opportunity to 

litigate this issue before the state court; it lost. It does not get another bite at the apple. 

 

 
29 “Under Illinois law, a party asserting issue preclusion must establish that (1) the issue decided in the prior adjudication 
is identical to the one presented in the suit in question; (2) there was a final judgment on the merits in the prior 
adjudication; and (3) the party against whom issue preclusion is asserted was a party or in privity with a party to the prior 
adjudication.* * * Additionally, the party sought to be bound must have actually litigated the issue in the first suit, and a 
decision on the issue must have been necessary to the judgment in that case. * * *.” 
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Strickland v. City of Markham, 178 F.4th 347 (7th Cir. 2026). 

 

A firefighter was fired from his job after losing at a city administrative hearing. He 

challenged the administrative decision in Illinois state court. He then filed a federal action against 

the city and fire chief alleging race discrimination and retaliation in violation of Title VII, violations 

of state law, and constitutional claims under 42 U.S.C. § 1983; soon after, he voluntarily dismissed 

the state-court action. The district court then granted summary judgment for defendants on all claims 

on the basis of claim preclusion based on the unreviewed adverse administrative ruling under Illinois 

law. The Seventh Circuit affirmed the dismissal of all claims other than those under Title VII; the 

analysis touches on both intersystem preclusion and the required quality of judgment (Casebook, p. 

1311).  

The Seventh Circuit held that the district court erred in dismissing the Title VII claim on 

claim preclusion grounds for two reasons. Under University of Tennessee v. Elliott (Casebook, p. 

1380) as a matter of federal common law, unreviewed state administrative proceedings can preclude 

§ 1983 claims if the state agency was “acting in a judicial capacity,” but that they “alone cannot 

preclude Title VII claims.” (Astoria Federal Savings, Casebook, p. 1380). Further, under Illinois 

law, voluntary dismissals are not treated as final judgments on the merits where there are no claim-

splitting concerns, and none were present here. 

However, the district court correctly dismissed the other claims. Federal common law 

accords the findings of an agency acting in a judicial capacity the same preclusive effect they would 

receive in the state’s courts, and under Illinois law, “claim preclusion can apply to administrative 

decisions where the proceeding is adjudicatory or quasi-judicial in nature, and where the losing party 

fails to seek timely judicial review of the decision.” Further, the state administrative proceeding and 

the federal claims “shared an identify of cause of action because both arose from the facts surround 

[plaintiff’s] termination, and Illinois law applies a transactional test that asks whether the two 

proceedings “arise from a single group of operative facts, regardless of whether they assert different 

theories of relief.” Plaintiff further argued that he did not have a full and fair opportunity to litigate; 

after all, he could not have litigated his civil rights claims before the Board because it lacks 

jurisdiction over these federal claims. The Seventh Circuit rejected this argument:  

[T]his court has recognized that a plaintiff’s failure to raise a defense in an 

administrative hearing (that later became a final judgment) precludes that plaintiff 

from raising that claim offensively in a federal suit. * * *  
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Regardless of what state law might have said about its authority, the Board was not 

permitted to sustain a firing that violated federal law. * * * At minimum, [plaintiff] 

could have joined the civil rights claims with a request for judicial review of the 

administrative decision in a single suit. * * * Because he instead allowed the 

administrative decision to ripen into a final judgment on the merits by not challenging 

it in state court, his § 1983 and state law claims are barred by Illinois claim preclusion 

principles incorporated by federal common-law claim preclusion, even if not by § 

1738. 

 

Chapter 18. Alternative Dispute Resolution 

 

Forms of Alternative Dispute Resolution 

 

Arbitration 

 

Larios v. Township Bldg. Servs., Inc., 2025 WL 3172309 (9th Cir. 2025). 

 

The decision illustrates the importance of contractual language to determining the scope and 

legality of a waiver provision in an arbitration agreement; the appeals court’s reading of the 

agreement diverges in all respects from that of the district court. First, the Court applied Concepcion 

(Casebook, p. 890) in rejecting arguments that the employment arbitration agreement was 

substantively unconscionable because it contained a class action waiver. Second, the Court held that 

the district court erred in finding that the agreement was unconscionable because it was overbroad 

for encompassing claims unrelated to the subject matter of the contract containing the arbitration 

provision; the Court rejected the district court’s reading of the contract: 

 

The arbitration clause on the Signature Page is expressly limited to “claims, disputes, 

and or grievances which [plaintiffs] may have in regard to, or related to [their] 

employment with Township Building Services.” The full arbitration agreement does 

provide that “[t]his agreement to submit and settle any potential claims or legal issues 

to binding arbitration extends to all claims which the employee or employer may 
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have.” That sentence, however, follows a lengthy passage which begins by requiring 

any dispute that cannot be settled directly by the parties “that involves the employee-

employer relationship or the termination of the employee-employer relationship” to 

be submitted to binding arbitration. The remainder of the passage enumerates claims 

subject to mandatory arbitration, all of which are expressly related to the employment 

relationship. In light of this context, the concluding reference to “all claims” is best 

read, as Township argues, to clarify that binding arbitration is bilateral—it applies 

equally to claims by the employer. The plaintiffs’ argument that “the agreement 

applies to all possible claims”—and the district court's conclusion to that effect—is 

not supported by the text of the agreement. 

 

Third, the Ninth Circuit rejected the argument that the agreement was substantively 

unconscionable because it “improperly restricts” the plaintiffs’ right to recover damages through 

administrative proceedings, including those available under California law and the Fair Labor 

Standards Act, finding that agreement effected no such waiver.  

 

The agreement does not, by its plain language, waive the plaintiffs’ right to seek 

administrative relief. Rather, it provides that “[t]he employee, in consideration of 

employment with Township Building Services, waives all other rights or remedies 

which may be available to said employee had the employee not agreed to Binding 

Arbitration except for those rights afforded either party by State or Federal rulings, 

processes or laws, which allow and/or require governmental administrative 

hearings.” The arbitration agreement also provides that “Township and its employees 

hereby agree that they do not waive all other rights, remedies[,] and advantages that 

may be available to them had they not agreed to binding arbitration.” Because the 

arbitration agreement does not in fact waive administrative relief, this argument fails. 

 

Finally, the Ninth Circuit rejected the argument that the agreement was substantively 

unconscionable because it barred the workers from seeking “public injunctive relief,” finding the 

argument forfeited because not raised before the district court.  
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Avery v. TEKsystems, Inc., 165 F.4th 1219 (9th Cir. 2026). 

 

The decision marks the intersection of Rule 23 and arbitration, but in a context other than a 

waiver of rights to collective action. Former employees brought a putative class action in state court 

on behalf of former and current employees alleging their employer violated state wage and hour 

laws. The employer removed, and after the time for class certification briefing had closed, the 

employer announced a new mandatory arbitration agreement applicable to all class members. The 

district court certified a class, and after plaintiffs moved for summary judgment, and five days before 

the end of the class notice period, the employer moved to compel arbitration. Relying on Federal 

Rule 23(d), the district court denied the motion, finding that defendant’s communications about the 

agreement “threatened the fairness of the litigation” because they “were misleading and omitted key 

information.” (Portions of the agreement and email distributing it to class members are included in 

the Appendix to this memo.) 

On appeal, the Ninth Circuit affirmed the order, holding that the district court’s broad 

authority under Federal Rule 23(d) included authority to decline to enforce the arbitration agreement 

and that the necessary remedy was invalidation of the agreement and not simply a corrective notice. 

As the Court explained, “[Defendant’s] actions upended FRCP 23(d) by turning the opt-out process 

into an opt-in process. Although we must consider ‘the narrowest possible relief which would 

protect the respective parties,’ that relief must still be ‘consistent with the policies’” of Rule 23. And 

although the new agreement incorporated a delegation provision covering arbitrability of disputes, 

the district court properly ruled on its enforceability instead of delegating that issue to the arbitrator. 

“Invalidating the Agreement is necessary to be consistent with FRCP 23 as it restores the opt-out 

process as the default.” 

 

Valli v. Avis Budget Grp. Inc, 162 F.4th 396 (3d Cir. 2025).  

 

A car rental customer filed a putative class action in state court in 2014 against Avis alleging 

its traffic fine payment policy violated the New Jersey Consumer Fraud Act. Avis removed under 

CAFA, and after litigating for about two years, updated its rental agreements to an arbitration term to 

apply prospectively.30 Litigation ensued, motions to dismiss were filed and denied, class certification 

 
30 The term provided: 
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was briefed, granted, and appealed, and in 2024 a briefing schedule was set for summary judgment 

motions. Avis then moved to compel arbitration, arguing any earlier motion would have been futile, 

and the district court denied the motion on the ground that defendant’s litigation behavior 

demonstrated waiver. On appeal, the Third Circuit found that the district court had committed clear 

error, and held, in part, that “pre-certification conduct may be considered in analyzing whether a 

party waived its right to arbitration as to unnamed members of a putative class, when no motion to 

compel could have been granted.” The decision discusses at length what a defendant must do to 

preserve future arbitration rights that it cannot presently enforce. Although the Court found no 

waiver, it did not direct that class members be compelled to arbitrate, and left enforceability issues to 

be resolved by the district court on remand.  

The decision primarily focused on defendant’s arguments concerning futility and waiver, but 

it also addressed plaintiff’s argument that “the arbitration provision is unenforceable because Avis 

added it while this case was pending.” The Court characterized the argument as resting on Federal 

Rule 23(d), which authorizes the district court “to control communications between class action 

litigants.” The Court declined to consider the argument, on the ground that it was raised for the first 

time on appeal, but acknowledged “that—in appropriate circumstances—a district court may have 

the authority to invalidate mid-litigation contract changes that mislead or coerce putative members 

or otherwise undermine the orderly administration of a class action.”  

 

 

 
 ARBITRATION.... Dispute Resolution[:] ... Except as otherwise provided below, in the event of a dispute that cannot 
be resolved informally through the pre-dispute resolution procedure, all disputes between you and Avis arising out of, 
relating to or in connection with your rental of a car from Avis and these Terms and Conditions shall be exclusively 
settled through binding arbitration through the American Arbitration Association (“AAA”) pursuant to the AAA's then-
current rules for commercial arbitration ... YOU AND AVIS AGREE THATANY [SIC] SUCH ARBITRATION 
SHALL BE CONDUCTED ON AN INDIVIDUAL BASIS AND NOT IN A CLASS, CONSOLIDATED OR 
REPRESENTATIVE ACTION. Notwithstanding any provision in these Terms and Conditions to the contrary, if the 
class-action waiver in the prior sentence is deemed invalid or unenforceable, neither you nor we are entitled to arbitration 
... This arbitration agreement is subject to the Federal Arbitration Act ... Disputes and claims that are within the scope of 
a small claims court's authority, as well as disputes and claims regarding personal injury and/or damage to or loss of a car 
related to your Avis rental, are exempt from the foregoing dispute resolution provision. 
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APPENDIX 
 
 
 

D'Ambrosio v. Meta Platforms Inc., 176 F.4th 928, 945–47 (7th Cir. 2026) 
 

* * * 
 
V. Sanctions 
 
This is a relatively rare appeal in which sanctions appear to be appropriate. This court may, in 
its discretion and upon notice and a reasonable opportunity to respond, impose sanctions for a 
frivolous appeal by awarding just damages and single or double costs to the appellee, which 
may include an award of an appellee's attorney fees “limited to work defending the appeal.” 
Fed. R. App. P. 38; Quincy Bioscience, LLC v. Ellishbooks, 967 F.3d 613, 616 (7th Cir. 2020). 
“An appeal is frivolous if the appellant's claims are cursory, totally undeveloped, or reassert a 
previously rejected version of the facts. An appeal is also frivolous if it presents arguments that 
are so insubstantial that they are guaranteed to lose.” McCurry, 942 F.3d at 791 (citation 
omitted); see also Mars Steel Corp. v. Continental Bank N.A., 880 F.2d 928, 938 (7th Cir. 1989) 
(en banc) (“An appeal is ‘frivolous’ when the result is foreordained by the lack of substance to 
the appellant's arguments.”). Sanctions may be imposed “for the part of an appeal that is 
frivolous even if the presence of a colorable ground prevents the entire appeal from being 
adjudged frivolous.” Hill v. Norfolk & Western Railway Co., 814 F.2d 1192, 1200 (7th Cir. 
1987), as amended. Both the party and his attorney may be sanctioned under Rule 38, and they 
may be held jointly and severally liable. See Upchurch v. O'Brien, 111 F.4th 805, 814 (7th Cir. 
2024). 
 
Separate from Rule 38, when “a judgment is affirmed by the Supreme Court or a court of 
appeals, the court in its discretion may adjudge to the prevailing party just damages for his 
delay, and single or double costs.” 28 U.S.C. § 1912; see also § 1927 (“Any attorney or other 
person admitted to conduct cases in any court of the United States or any Territory thereof who 
so multiplies the proceedings in any case unreasonably and vexatiously may be required by the 
court to satisfy personally the excess costs, expenses, and attorneys' fees reasonably incurred 
because of such conduct.”). 
 
The federal rules allow this court to discipline an attorney who comes before it: 
 

A court of appeals may discipline an attorney who practices before it for conduct 
unbecoming a member of the bar or for failure to comply with any court rule. 
First, however, the court must afford the attorney reasonable notice, an 
opportunity to show cause to the contrary, and, if requested, a hearing. 
 

Fed. R. App. P. 46(c). Such discipline may include a monetary fine. See Camacho-Valdez v. 
Garland, 30 F.4th 675, 680 (7th Cir. 2022). Federal courts also possess the inherent authority 
to sanction bad faith conduct, even conduct that also may be sanctioned under a statute or the 
federal rules. Chambers v. NASCO, Inc., 501 U.S. 32, 49–50, 111 S.Ct. 2123, 115 L.Ed.2d 27 
(1991). 
 
This appeal was entirely frivolous at least as to each of the Rajalas. Outside of the statement of 
the case, the Rajalas were mentioned only once in D'Ambrosio's opening brief. Even that was 
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only a passing reference in a paragraph arguing why the IRPA claim against Meta should go 
forward. Pl. Br. at 6. For the IRPA claim, despite sections addressing the supposed 
“commercial purposes” of the STT defendants and Meta, D'Ambrosio conspicuously did not 
address the Rajalas, even though the district court concluded that his allegations as to them 
were insufficient. IRPA was the only claim on appeal against Ms. Rajala's parents. 
For the Doxing Act claim against Ms. Rajala, D'Ambrosio's arguments can plausibly be read to 
apply to her. Yet, as discussed above, that section of his brief is replete with fictitious 
quotations and misstatements of law, matter that cannot form the basis of a non-frivolous 
appeal. See id. at 13–16. 
 
Finally, D'Ambrosio's attorney Trent asserted that the basis for the defamation and false light 
claims (and therefore also the civil conspiracy claim) against Ms. Rajala were her posts and her 
attribution of the text message to D'Ambrosio. But D'Ambrosio's opening brief focused on the 
comment made by “Monica Tska,” not any of Ms. Rajala's own posts, and in no way addressed 
the district court's conclusion that everything she allegedly said was either a fact not in dispute 
or an opinion. Moreover, D'Ambrosio had not alleged or even suggested he did not send the vile 
text until oral argument in this appeal, meaning any potential claim based on that statement 
was doomed as well. 
 
In short, D'Ambrosio and his attorneys failed to advance any conceivable reason for this court 
to reverse the dismissal of any of his claims against any of the Rajalas. D'Ambrosio and his 
attorneys, Walner and Trent, are ORDERED to show cause why this court should not impose 
the following sanctions: 
 

• Against D'Ambrosio and attorneys Walner and Trent, jointly and severally, 
attorney fees the Rajalas incurred defending this appeal and double costs, 
payable to the Rajalas, for frivolously appealing the dismissal of the claims 
against them. Fed. R. App. P. 38; 28 U.S.C. §§ 1912, 1927. 
 
• Against attorney Walner, a fine payable to the clerk of court for 
misrepresentations of law in the section of the opening brief concerning the 
Doxing Act claim. Fed. R. App. P. 46(c). 
 
• Against attorney Trent, a fine payable to Ms. Rajala for disputing at oral 
argument without any evidentiary basis that his client sent the text message she 
attributed to him. Fed. R. App. P. 46(c); Chambers, 501 U.S. at 49–50, 111 S.Ct. 
2123. 
 

We will use the following procedure. No later than Monday, June 1, 2026, the Rajalas 
(Abbigail, Rodney, and Carol) may submit a statement of their costs and attorney fees incurred 
in this appeal. No later than Tuesday, June 16, 2026, D'Ambrosio and attorneys Walner and 
Trent may file statements as to whether and to what extent the court should impose the 
sanctions proposed above, and they may make any objections they might have to fees and costs 
claimed by the Rajalas. The attorneys may also request an evidentiary hearing as to individual 
attorney sanctions. The Rajalas may then file a reply no later than fifteen days after 
D'Ambrosio and his attorneys respond. 
 
VI. Conclusion 
 
For the foregoing reasons, the judgment of the district court is AFFIRMED. D'Ambrosio, 
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Walner, and Trent are ORDERED to show cause regarding possible sanctions as set forth 
above. Single costs are awarded to Meta and the STT defendants. Fed. R. App. P. 39(a)(2). 
Costs as to the Rajalas shall be addressed in a subsequent order after they and plaintiff have 
submitted their post-opinion statements. The clerk of court shall forward a copy of this opinion 
to the Attorney Registration and Disciplinary Commission of the Illinois Supreme Court for 
any action it deems appropriate. To be clear, however, regardless of how the Illinois authorities 
assess and respond to circumstances like these, this court expects members of our bar to 
exercise diligence to ensure the accuracy of all factual and legal representations in briefs and 
other filings. Briefs and other court submissions that include fictitious quotations—
inaccuracies discoverable with elementary professional care—are unacceptable and 
unbecoming members of our bar. 
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APPENDIX 
 
Avery v. TEKsystems, Inc., 165 F.4th 1219, 1223–25 (9th Cir. 2026). 
 
Email 1 provided: 
 
As you know from the email you received earlier today, at this time of year we typically review and update 
our company policies, required trainings and employee information. In 2024, TEKsystems is instituting a 
mutual arbitration agreement for internal employees in the U.S. Mutual arbitration agreements are 
commonplace today. Most people have signed them as part of cell phone contracts, rental agreements, and 
credit card agreements. They are increasingly common with employers as they provide a mutually 
agreeable way to settle disputes while being more efficient and cost effective for both employees and the 
company. 
We value each employee and believe that workplace concerns are best resolved through open and candid 
discussions, and employees are encouraged to raise and discuss any concerns as soon as they arise. In the 
event the issue or concern cannot be resolved satisfactorily, or if an employee chooses not to pursue these 
informal channels, employees will be required to pursue covered claims through mandatory arbitration as 
described in the attached Agreement. 
Attached is the Company's Mutual Arbitration Agreement (the “Agreement”). Please review it carefully as it 
affects our mutual right to litigate certain types of legal claims in court, and also includes a waiver of class 
and collective action claims. Under the Agreement, both employees and the Company would pursue any 
“covered claims” through individual arbitration instead of court litigation or class/collective actions. In our 
experience, litigation in court – particularly class and collective actions – are wasteful, inefficient means 
for resolving disputes, and tend to enrich only attorneys rather than the individuals who may have 
legitimate claims. 
As part of this Agreement, the Company will pay for the costs of arbitration, minus a small “filing fee.” For 
pursuing individual claims, the arbitration forum is similar to court, but less formal. The same substantive 
laws apply to your claim, and the arbitrator (whom you would participate in selecting) would be directed to 
reach a conclusion and can provide the same remedies you could receive in an individual lawsuit in court. 
Before initiating arbitration, employees are encouraged, but not required, to come forward with any concerns 
or issues they may have through your HR employee relations manager or leader. 
All new and current employees will be subject to this Agreement as a condition of working for the Company. 
If you choose to continue working here after December 31, 2023 you'll be deemed to have accepted the 
Agreement, and we are asking for your signature to reflect that. Please review, acknowledge and 
electronically “sign” the agreement by clicking “I agree.” If you have any questions regarding the Agreement, 
please feel free to contact the HR team at HR@teksystems.com. 
You can find additional information and FAQs here [link]. 
The Agreement, attached to Email 1, covered Plaintiffs' claims in this lawsuit and provided, in part: 
YOU WILL BE DEEMED AS HAVING ACCEPTED THIS AGREEMENT IF YOU REMAIN 
EMPLOYED BY TEKSYSTEMS ON OR AFTER JANUARY 1, 2024. 
... 
Arbitration Procedures 
• The parties will use Judicial Arbitration and Mediation Services (“JAMS”) subject to its then-current 
employment arbitration rules and procedures (and the then-existing emergency relief procedures contained in 
the JAMS comprehensive arbitration rules and procedures if either party seeks emergency relief prior to the 
appointment of an Arbitrator), available at www.jamsadr.com, unless those rules and/or procedures conflict 
with any express term of this Agreement, in which case this Agreement is controlling; 
Relevant to this appeal, JAMS Rule 11(b) is a delegation clause that provides “[j]urisdictional and 
arbitrability disputes, including disputes over the formation, existence, validity, interpretation or scope of the 
agreement under which Arbitration is sought, and who are proper Parties to the Arbitration, shall be submitted 
to and ruled on by the Arbitrator.” 
Email 1 contained a link to TEK's accompanying FAQ document, which provided additional commentary on 
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class actions, including: 
Why is the Company implementing the Agreement? 
• The Company believes that arbitration provides a mutually agreeable way to settle disputes while being 
more efficient and cost effective for both employees and the Company. 
• Arbitration is a forum for dispute resolution where the dispute is presented by each side to a neutral 
decision-maker, an arbitrator, who then makes a decision on the appropriate outcome. 
• In our experience, litigation in court – particularly class and collective actions – are wasteful, inefficient 
means for resolving disputes, and tend to enrich only attorneys rather than the individuals who may have 
legitimate claims. 
... 
Can I still get the same result that I would have been able to get in court for my individual claims? 
• Yes. The arbitrator will have the same authority to award all the same remedies that would have been 
available to you in court on an individual claim. But you will not have the right to proceed on a class-
wide claim (which generally tends to enrich attorneys, not individual class members). 
... 
Does this require us to waive class claims? Why is that a requirement? 
• Yes. To the extent you have one of the covered claims, the Company cares about resolving your claim 
specifically and thoroughly. A class claim requires the Company to ignore individual employee issues and 
concerns. Additionally, attorneys, not employees, are often the biggest winners in class actions, often 
charging exorbitant fees to both the class and the employer involved, reducing the money actually received by 
class members. 
After Email 1 was sent, on the same day, TEK sent a second email to all recruiters who were members of the 
putative class with the subject line “Mutual Arbitration Agreement and Current Class Action Suit” (“Email 
2”). Email 2 provided, in part: 
As we've communicated, the company is adopting a policy of requiring mutual arbitration that will go into 
effect on January 1, 2024. 
A lawsuit has been filed which, if certified, would include you as a class member. You may opt out of the 
arbitration agreement for the limited purpose of keeping your ability to participate in that lawsuit by signing 
and returning the attached agreement by January 9, 2023. The attached document provides more detail. 
You can find a copy of Avery et al. v. TEKsystems, Inc. here [link]. 
The document attached to Email 2 was titled “Notice of Right to Opt-Out of Mutual Arbitration Agreement 
for Limited Purpose” (the “Opt-Out”). The Opt-Out provided: 
Like all other employees of TEKsystems, you received from TEKsystems a Mutual Arbitration Agreement 
(“Agreement”) that will be effective as to all TEKsystems employees beginning on January 1, 2024. 
You are receiving this additional communication because you are a putative class member in the case 
captioned Avery, et al. v. TEKsystems, Inc., Case No. 3:22-cv-02733-JSC, that is pending before the United 
States District Court for the Northern District of California (“Avery”) and the Agreement may affect your 
rights in that matter. 
The main claim in Avery is that TEKsystems allegedly misclassified Recruiters as exempt from the overtime 
requirements under California law and that, therefore, TEKsystems owes Recruiters back overtime pay and 
various penalties. TEKsystems denies the substantive allegations in the case. A motion for class certification 
has been filed, which TEKsystems has opposed, and the court has not issued a decision on it or on the merits 
of the case. You may be able to receive money if the court certifies a class and if either the court ultimately 
rules in favor of the class on the merits or if the parties settle the case. 
If you wish to view the operative complaint in Avery, which contains contact information for the attorneys 
who seek to represent a class, you may do so by clicking the link in the DocuSign email or typing in this URL 
[link]. 
The Agreement contains a broad definition of Covered Claims and does not exclude the claims brought in 
Avery. Accordingly, unless you separate from your employment with TEKsystems before January 1, 2024, or 
take action as described below before January 9, 2024, TEKsystems will take the position in Avery that, if a 
class is certified, you could not be a part of it and that you can bring claims only in individual arbitration. 
If you wish [to] remain a part of the putative class in Avery in federal court, you may opt out of the Mutual 



195  

Arbitration Agreement for the limited purpose of remaining in the Avery putative class by signing below and 
returning this form no later than January 9, 2024. 
You of course are free to consult your attorney. 
I wish to opt-out of the Mutual Arbitration Agreement for the limited purpose of remaining in the putative 
class in Avery, et al. v. TEKsystems, Inc., Case No. 3:22-cv-02733-JSC (N.D. Cal.). 
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APPENDIX 

 

Thirteenth Comprehensive Edition Errata 

 

p. xlvii: Mussat v. Iqvia, INC., 883 change to Mussat v. IQVIA, Inc., 883 

 

pp. xxix, xlii & 1090: Google v. Oracle, change to Google LLC v. Oracle America, Inc. 

 

p. 315: Plymer, change to Polymer 
 

 

 

 

Thirteenth Compact Edition Errata 

 

p. 230: Plymer, change to Polymer 
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