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CHAPTER I: Introduction 

 

On page 13 of the textbook, the heading should read The Sixth Wave of U.S. Merger Activity.   

At the bottom of page 14, delete text after the sentence ending “began.” Replace the text through the 

beginning of B, with the following:  

 

7. MODERN M&A ACTIVITY 

From 2008 to 2010, M&A activity sank to its lowest levels since 2004. However, this decline 

in merger activity was short-lived. In the wake of the 2008 financial crisis, the Federal Reserve 

again turned to lower interest rates and increased liquidity in the markets to prime the economic 

pump. The result, in part, was a dramatic recovery in M&A activity. By 2018 M&A activity 

recovered, exceeding pre-financial crisis levels. COVID-19 cast a shadow on deals in the early 

2020s, but deal volumes quickly recovered. Fueled by low interest rates, private equity M&A 

reached record levels by the end of 2021. In January 2022, Microsoft announced a $68.7 billion 

acquisition of Activision, the largest ever deal for a game-maker. 2022-23 saw a sharp contraction 

in deal volume; there were many causes, including higher interest rates, regulatory scrutiny, and 

geopolitical uncertainty. 2024 saw a recovery, although mostly for larger deals, with the middle 

market and smaller deals languishing, something that remains true today. At this writing, in 

2026, Paramount’s long term merger entanglement with Warner Brothers continues: 

Paramount’s $110 billion acquisition of Warner Brothers is enmeshed in litigation.   

Will mergers continue to be cyclical? That certainly has been the pattern to date:  Firms that 

may have been overly aggressive in the last merger wave look to spin off and divest themselves 

of less valuable assets, and regulators threaten to swing back into action to reign in large 

conglomerates, thus setting the stage for the next wave. 

On page 22, C. A Note on Applicable Law, replace the text on page 22, starting with “For a variety 

of….”and ending at the bottom of the page, with “throughout the country” with the following text: 

For a variety of historical reasons, today the majority of public companies incorporate in 

Delaware. Delaware’s advantages as a place of incorporation include the sophistication of its 

Court of Chancery and the predictability and, many would say, business-friendly nature, of its 

jurisprudence, and corporate lawyers’ familiarity with the law, both the statute and the cases.1 

Given how long Delaware has been the pre-eminent corporate law jurisdiction, its corporate law 

has been extensively developed; it is influential not just in Delaware but also throughout the 

country. Indeed, other states are also highly influenced by Delaware corporate law, with many 

non-Delaware court decisions making express reference to it. Chapters XVII–XX discuss many of 

the important M&A cases. 

The Delaware Chancery Court is the trial court below the Delaware Supreme Court. The 

Delaware Chancery Court consists of seven members each appointed to twelve-year terms by the 

Delaware legislature (expanded from five judges in 2018). The Chancery Court is a court of equity 

specializing in corporate law disputes. This specialization gives the judges significant experience 

and knowledge in corporate matters. In addition, the seven judges communicate extensively with 

 
1 See generally https://corplaw.delaware.gov/why-businesses-choose-delaware/. 

https://corplaw.delaware.gov/why-businesses-choose-delaware/
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the corporate bar, performing a similar function as a traditional regulator. This means that even 

though it is not the court of last resort in Delaware, the Chancery Court is extremely influential. 

While our book will mostly focus on Delaware, we will make comparisons with Delaware, 

MBCA, and other states’ corporate law as appropriate. Given developments in Delaware, Nevada, 

and Texas, Delaware’s pre-eminence as a location for incorporations is perceived to be under 

threat. In 2025, “DExit” became a watchword as Elon Musk led firms he controls to reincorporate 

to Texas and Nevada, and several other controlled corporations followed his lead. Other states 

may attempt to take advantage of the opportunity to compete for incorporations in the future. 

At this juncture, though, there is a great deal more caselaw in Delaware than in other 

jurisdictions. Although Delaware’s deep common law may provide it a protective moat against 

competition, one aim of both Nevada and Texas, as discussed in Part IV, is to create a comparative 

advantage by curtailing what some perceive as excessive fiduciary duty litigation, particularly 

against controlling shareholders. At this writing, Delaware corporate law is still pre-eminent, but 

there have been some prominent re-incorporations, such as TripAdvisor and Dropbox, and the 

share of IPOs in Nevada and Texas is increasing.  

  



5 
 

CHAPTER II: Deal Structures: Introduction to Mergers and Asset Sales  

On page 45, delete the text through the end of B. and insert the following:  

c. Board Approval Requirements: 

In June 2024, the Delaware General Assembly adopted new §§ 147 and 268. These new 

provisions make material changes to the process a board must follow in order to approve a merger 

agreement in compliance with § 251(b). 

These provisions were adopted in direct response to Sjunde AP-Fonden v. Activision Blizzard. 

In Activision, Chancellor refused a Rule 12(b)(6) motion to dismiss a plaintiff’s challenge to 

approval of the Activision-Microsoft merger. Plaintiffs challenged the validity of the Activision 

board’s approval of its merger agreement with Microsoft as failing to meet the statutory 

requirements under § 251(b). At this pleading stage motion, Chancellor ruled that § 251(b) 

requires that the board approve the “merger agreement,” which she interpreted to mean an 

“essentially complete version of the merger agreement,” as opposed to an execution version of the 

merger agreement. At a bare minimum, she ruled the essentially complete version of the merger 

agreement approved by the board must include the following items: (i) the purchase price; (ii) the 

company disclosure schedule, which contains exceptions, disclosures, and qualifications to the 

representations and warranties in the merger agreement; (iii) the certificate of incorporation of 

the surviving corporation in the merger; and (iv) all finalized key terms. Taking the facts as 

pleaded by the plaintiff to be true, she ruled that the board did not approve an essentially 

complete version of the merger agreement and refused to dismiss the complaint.  

In response to this ruling, the Delaware legislature adopted two amendments: § 147 and § 

268. In essence, the amendments ensure that boards are not penalized by so-called “foot faults” 

when approving merger agreements. 

New § 147 codifies Chancellor McCormick’s “essentially complete” interpretation of § 251(b)’s 

merger agreement by permitting a board to approve a merger agreement in “substantially final 

form.” The statutory language adopted by the Legislature does not provide a definition for 

“substantially final form” so any interpretation of that language will require judicial 

interpretation, likely defaulting to Chancellor McCormick’s “essentially complete” 

understanding. The amendments, however, carve out from the “substantially final form” 

understanding two things: the surviving corporation’s certificate of incorporation and the 

disclosure schedule.  

New § 268(a) provides that in a merger where the target’s shareholders will be cashed out 

and will not receive any shares of the surviving corporation as consideration, that for a merger 

agreement to be in substantially final form, it need not include a copy of the certificate of 

incorporation of the surviving corporation. To the extent the merger envisions target shareholders 

being cashed out and having no future relationship with the surviving corporation, the details of 

the surviving corporation’s certificate of incorporation are not material to the target board or the 

target’s shareholders, so eliminating this requirement is entirely sensible.  

And, new § 268(b) provides that disclosure schedules, which can materially alter the meaning 

of the merger agreement, “shall not be deemed part of the agreement for purposes of any provision 

of this title.” Disclosure schedules can be big, messy documents. They are worked on until the 

very end of the process, so getting a completed disclosure schedule, or at least one that is 

substantially completed, can be a challenge for lawyers. However, the new § 268, as written, 

contemplates a scenario where the board can validly approve a merger agreement without any 

knowledge of how a disclosure schedule material affects the terms of the merger agreement. This 

requirement seems entirely nonsensical. 

https://courts.delaware.gov/Opinions/Download.aspx?id=361510
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To ensure that boards are not penalized for any foot faults, the Activision amendments, under 

new § 147, permit ex post ratification of merger agreements. This creates space for boards to 

approve something less than an agreement in “substantially final form” subject to a subsequent 

ratification after the deal dust had settled. For example, new § 147 permits directors to approve 

a “merger agreement” by approving something less than the agreement in “substantially final 

form” provided the board subsequently ratify the merger agreement in substantially final form 

before it is filed with the Secretary of State. In theory, this permits the board to approve a merger 

agreement based solely on a letter of intent or perhaps even a briefing by the CEO at a board 

meeting (a la Van Gorkom) provided the board subsequently ratifies the merger agreement before 

the merger becomes effective.  

d. Interspecies Mergers 

Until now, we have focused on the mechanics and the legal effects of statutory mergers where 

the constituent corporations are two Delaware corporations. However, mergers are not limited to 

transactions between domestic corporations. There are many “interspecies mergers” between 

corporations incorporated in different states, or between different types of business organizations 

(e.g. an LLC merging with a corporation or a Delaware corporation merging with a California 

corporation). All of these types of mergers are permitted. However, they are covered under 

provisions of the code other than § 251. For example, § 252 covers mergers between Delaware 

corporations and “foreign” corporations.2 The requirements to effectuate a merger under § 252 

are substantially the same as for a merger under § 251. In addition to the requirements under 

the domestic law, the foreign corporation will also have to ensure that the merger complies with 

the applicable interspecies merger provisions of its own jurisdiction. A list of potential 

interspecies mergers includes the following:  

§ 252:  Merger between a domestic corporation and a foreign corporation. 

§ 254: Merger between a domestic corporation and an unincorporated association, trust 

or enterprise with members 

§ 256:       Merger between a domestic nonstock corporation and a foreign nonstock corporation 

§ 257:  Merger between a domestic corporation and a nonstock corporation 

§ 258:  Merger between a domestic corporation and a foreign nonstock corporation  

§ 263: Merger between a domestic corporation and a partnership 

§ 264: Merger between a domestic corporation and an limited liability company.  

§ 267:        Merger between a non-corporate parent entity and a subsidiary corporation 

While there are a variety of interspecies mergers possible, a common strategy to simplify a 

transaction is for the buyer to form a wholly-owned subsidiary in the same jurisdiction and of the 

same type as the target entity and conduct the merger between two of the same type of entity.   

 

e. Reincorporation 

As discussed in Chapter I, Texas and Nevada have recently tried to attract corporations from 

Delaware to their respective states. There are different strategies to accomplish a reincorporation 

from one state to another. Until recently, the most common method involved a merger pursuant 

to DGCL § 252 with the target “foreign” (i.e. not Delaware) corporation surviving. For the 

purposes of a reincorporation, the target foreign corporation is a merger subsidiary without any 

 
2 “Domestic” corporations are incorporated in Delaware or the home jurisdiction. “Foreign” corporations are any 

corporations incorporated in a jurisdiction other than Delaware or the home jurisdiction. These include truly foreign 
corporations (e.g. incorporated in the U.K.) and corporations from other states (e.g. Nevada). 
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operations or assets that acts as a catalyst for the transaction. Section 252 provides for a merger 

between a Delaware corporation and a foreign corporation. In general, § 252 requires that the 

Delaware corporation comply with the requirements of DGCL § 251, including an agreement to 

litigate all shareholder litigation related to the transaction in Delaware. At the same time, the 

foreign merger subsidiary must comply with the merger requirements of its home jurisdiction. 

Following the merger, the Delaware corporation disappears, and the foreign corporation survives, 

acquiring   the assets and liabilities of the former Delaware corporation by operation of law. 

In 2022, the Delaware legislature simplified the reincorporation process by amending DGCL 

§ 266, such that a merger is no longer required to accomplish a reincorporation. The process starts 

with the adoption of a board resolution “recommending the approval of such conversion by the 

[Delaware corporation’s] stockholders” followed by an affirmative vote of “majority of the 

outstanding shares of stock of the corporation, entitled to vote thereon.” Following the 

shareholder vote, the corporation must file a “certificate of conversion” with the Secretary of State 

in Delaware. Once the Delaware corporation has been converted, the certificate of conversion is 

filed with the target state along with an initial certificate of incorporation for the new foreign 

corporation. 

Since 2022, § 266 has become the preferred (if not exclusive) avenue for reincorporations. In 

part, this is because the 2022 amendment reduced the voting requirements for a conversion from 

unanimous approval to a majority of outstanding votes. Also, because a conversion is a distinct 

corporate act, under the doctrine of independent legal significance, super- majority voting 

requirements in certificates of incorporation are not triggered by a conversion in the same way 

that they might be with a merger. 

 

On page 47, replace the last two sentences of the carryover paragraph with the following:  

The merger agreement provides that at the effective time of the merger, the directors and officers 

of the merger subsidiary will become the directors of Fitbit, and the pre-merger directors and 

officers of Fitbit will be out.  

 

On page 50, replace the italicized text just before D. with the following:  

[The merger agreement permits the parties to specify the identities of the board of directors and 

the officers of the surviving corporation. In this merger, the directors and officers of pre-merger 

Fitbit are replaced, and the board and the officers of the merger sub become the board of the 

surviving corporation. These provisions are sometimes highly negotiated; the seller’s board and 

officers may seek to negotiate representation on the parent’s board or in management.] 

 

On page 59, add the following two sections as E and F, with Tax Considerations becoming G.   

E. COMPARISON WITH OTHER STATES 

We have described the statutory bases for mergers and sales of all or substantially all the 

corporation‘s assets under Delaware law. Every state and the MBCA has their own statutes for 

these transactions.  The statutes are generally similar, but not identical.   

Some states have statutes that adopt significant portions of the Model Business Corporation 

Act, a model act developed and amended by the American Bar Association.  Adoption of the MBCA 
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is not binary; while some states adopt most of its provisions, other states adopt fewer. . Under the 

MBCA § 11.04, a statutory merger may be effectuated by the adoption of a plan of merger by the 

board of directors, which the board then recommends to the shareholders. The plan of merger 

“shall then be approved by the shareholders for approval.” In addition to long-form mergers, 

MBCA permits both short-form (MBCA § 11.05) and intermediate-form mergers (MBCA § 

11.04(j)). Under the MBCA §12.01, the board is permitted to undertake a sale of “any or all of the 

corporation’s assets” without a vote of the shareholders provided the sale is in the “usual and 

regular course of business.” If an asset sale is outside the usual and regular course of business 

and not in the normal course of business and would “leave the corporation without a significant 

continuing business activity,” the MBCA requires a vote of the shareholders (MBCA § 12.02). 

Nevada is not an MBCA state. Nevada’s merger statute is NRS 92A.005-500. The basic 

structure of the statute is familiar: pursuant to NRS 92A.120, to effectuate a merger, the board 

must adopt a plan of merger and recommend that its shareholders vote in favor of the merger. 

Shareholder approval, by a majority of the voting power, is required, unless the statute otherwise 

provides. The exceptions to the shareholder approval requirements largely mirror those of 

Delaware. NRS 92A.130 is the analogue to DGCL Section 251(f); NRS 92A.180 is the analogue to 

DGCL Section 253, and NRS 3 is the analogue to DGCL Section 251(h).   

A Nevada corporation may sell “all of its property and assets,” requiring an affirmative vote 

of the “majority of the [corporation’s] voting power” for a sale of all of its assets (NRS 78.565). 

Recall that Delaware requires a vote for a sale of substantially all of the corporation’s assets. 

Texas corporate law also provides for these basic transaction structures. Texas Business 

Organizations Code § 21.452 sets forth the requirements for a statutory merger. The board must 

adopt a resolution approving a plan of merger; the plan of merger must then be submitted to the 

shareholders with, or without, a recommendation from the board; and shareholders approve the 

merger. Because a merger is a “fundamental business transaction,” TBOC § 21.457 requires a 

supermajority vote in favor of the transaction to approve it. Two-thirds of the outstanding shares 

must approve any plan of merger unless the certificate of incorporation provides for a lesser 

amount, but not less than a majority (TBOC § 21.457).  

Texas permits short-form mergers (TBOC § 10.006), with requirements similar to those of 

Delaware, Nevada, and the MBCA. Texas also permits intermediate-form mergers under 

circumstances similar to Delaware and Nevada (TBOC § 21.459).  

Texas corporations are also permitted to sell all or substantially all the assets of the 

corporation provided the board has adopted a resolution approving the sale and recommending it 

to shareholders. Because a sale of all or substantially all the assets of the corporation is deemed 

to be a fundamental business transaction under the TBOC, the sale must be approved by a two-

thirds majority of the corporation’s shareholders, unless the certificate of incorporation provides 

for a lesser amount, but not less than a majority (TBOC § 21.455). 

 

F. SPIN-OFF TRANSACTIONS 

As we observed previously, mergers come in waves. There are periods during which firms 

merge and come together; there are periods in which conglomerates, having grown large and 

 
3 NRS 92A.133 (2)(g): “Ownership threshold requirement” means that the voting power of the stock of the domestic 

corporation otherwise owned beneficially or of record by the other constituent entity in the merger or any of the owned 

affiliates of the other constituent entity, together with the voting power of any rollover shares and any shares irrevocably 

accepted for purchase or exchange pursuant to any offer and received before the expiration of the offer by the agent or 

depositary appointed to facilitate the consummation of the offer, equals at least that proportion of the voting power of the 

stock, and of each class or series thereof, of the domestic corporation that, absent this section, would be required to approve 

the plan of merger under this chapter and the articles of incorporation and bylaws of the domestic corporation.  
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unwieldy, take themselves apart. What might motivate a firm to become so large by way of merger 

that it is a conglomerate? There are many possible reasons: managers may believe that by 

assembling many relatively uncorrelated business assets under a single corporate umbrella, they 

might be able to provide for smoother returns, a sort of portfolio approach to corporate 

management. Alternatively, they might be motivated by a desire to engage in ‘empire building,’ 

Whatever the reason, when conglomerates become too large, managing multiple subsidiaries in 

different industries can drain management attention and make it difficult for managers to meet 

overall objectives. Additionally, the market can find it difficult to value the overall asset(s), with 

losses from underperforming subsidiaries swamping profits from star subsidiaries. The market 

cannot value the star asset, because it cannot see it, buried under all sorts of conflicting signals 

in the conglomerate financial reports.   

One transactional response to the management and valuation challenge is to dissemble the 

conglomerate by way of spin off transaction. General Electric (“GE”), perhaps one of the best 

known multidivision conglomerates of the late 20th century, ended its conglomerate life by 

spinning off its corporate assets in 2024 into GE Healthcare, GE Vernova, and GE Aeropsace.  

The spin-off transaction, like the one pursued by GE, is a relatively common transaction. In fact, 

when Netflix signed its now defunct merger agreement with Warner Brothers Discovery in 2025, 

it was conditioned on a spin-off of Warner Brothers’ underperforming streaming assets. The 

proposed Warner Brothers spin-off agreement is included in the Online Appendix. 

A spin-off breaks up a conglomerate by distributing a subsidiary’s stock to the parent’s 

shareholders, who then hold the subsidiary as a freestanding public (or private) company. Unlike 

an asset sale of the subsidiary, no cash changes hands between unrelated parties and no third-

party buyer need be located. Unlike a statutory merger, there is no combination of two previously 

unrelated firms. And, unlike both a sale of substantially all the assets of a corporation or a 

statutory merger, there is no statutory shareholder vote required. Rather, the spin-off is probably 

best understood as an internal corporate reorganization that can be accomplished entirely by 

board action without a shareholder vote. The spin-off relies principally on two separate corporate 

law provisions.  

As part of the first step in the spin-off, the board reorganizes the corporation’s assets and 

liabilities and then assigns them to its various subsidiaries, with the assets and liabilities the 

board intends to spin off assigned to a subsidiary corporation (“SpinCo”). At the time of the 

reorganization, SpinCo has only a nominal number of shares (e.g. 1 share or 100 shares), all of 

which are typically owned by the Parent.  The certificate of incorporation of SpinCo must have a 

sufficiently large pool of authorized shares to cover the issuances that will be required in the spin-

off’s first step.   

In connection with the internal reorganization of corporate assets, the board of directors of 

the SpinCo subsidiary uses its power under DGCL § 152 to issue additional shares of SpinCo to 

the Parent. Under DGCL § 152(a) “[t]he board of directors may authorize capital stock to be issued 

for consideration consisting of cash, any tangible or intangible property…” The SpinCo shares 

issued in this first step are issued in consideration for the Parent’s assets contributed to SpinCo 

during the reorganization. The SpinCo board will issue the exact number of shares, which when 

added to the existing SpinCo shares, will equal the number of shares of Parent outstanding at the 

time of the spin. If SpinCo has 100 shares outstanding prior to the spin off, and if Parent has 

50,000,000 shares outstanding, SpinCo board will issue an additional 49,999,900 shares to Parent 

as consideration for the assets contributed to SpinCo in the reorganization. The issuance of these 

spin shares to Parent does not require a vote of Parent or its shareholders and can be undertaken 

entirely by the board of SpinCo.  
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Figure 1: Spin-off Transaction, Step One 

As part of the second step, the SpinCo shares that are sitting at the Parent level following 

the issuance are distributed to the shareholders of Parent in the form of an in-kind dividend 

pursuant to DGCL § 170, which authorizes a corporation’s board to declare and pay dividends. 

The dividend is a pro rata distribution of SpinCo’s shares to Parent shareholders: each share of 

Parent receives one share of SpinCo. The pro rata distribution ensures that each Parent 

shareholder remains in the same relative economic position pre and post spin-off. Strictly 

speaking, dividends issued pursuant to DGCL § 170 do not require a vote of Parent shareholders 

and can accomplished by a simple resolution of the Parent board of directors. Because shares of 

the Parent maintain their relative ownership positions immediately following the dividend, the 

spin-off is not a constitute a sale of substantially all the assets of the corporation under DGCL § 

271, requiring a shareholder vote.  

 
Figure 1: Spin-Off Transaction, Step Two 

Following the second step of the spin-off transaction, the shareholders of Parent now own all 

the shares of SpinCo and SpinCo is independent of Parent.  Though Parent shareholders have 

received a dividend of a subsidiary corporation, this distribution qualifies under IRC § 355, which 

permits this kind of such tax-free distributions. When, and if, shareholders dispose of their 

SpinCo stock, they will be subject to capital gains taxes, thus giving shareholders some control 

over their tax liabilities.      
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Although the operative legal acts in a spin-off (a share issuance and then a dividend 

distribution) only require board resolutions to accomplish, a typical public company spin-off 

transaction typically requires a number of ancillary agreements. First, is the separation and 

distribution agreement that allocates assets and liabilities between the Parent and SpinCo. Next, 

it is very common that Parent and SpinCo are unable to accomplish a complete separation merely 

by means of a share distribution. Often there are resources shared between the Parent and 

SpinCo. For example, there may be some shared IP or shared facilities. For example, SpinCo may 

not have a fully staffed human resources department up and running at the time of the spin off. 

It may take a few months for the business to stand on its own two feet. During that transition, 

Parent and SpinCo may sign a transition services agreement that permits SpinCo to continue to 

access critical business operations or resources while it starts its independent journey. Finally, 

SpinCo will seek to register its new shares with the SEC on Form 10 so that Parent shareholders 

who receive them in the spin-off can sell them in the public markets should they wish to. 
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CHAPTER III: Appraisal Rights 

On page 78-79, replace the chart with the following:  

The following summarizes when appraisal is, and is not, available. 

1. Is the dissenting shareholder a shareholder of a constituent corporation in a statutory 

merger? 

• If no, no appraisal rights. 

2. Did the dissenting shareholder have a vote in the merger? 

• If “no,” then no appraisal rights are available, unless the transaction was a 

short form merger accomplished under §§ 253 or 267, or it was an intermediate 

form merger accomplished under § 251(h) and the dissenting shareholder meets 

the criteria for appraisal rights set forth in 4. below. 

3. Was the merger accomplished under §§ 253 or 267? 

• If “yes” then appraisal rights. 

• If “no” then go to 4: 

4. Pre-merger, does the dissenting shareholder hold stock of a publicly traded 

corporation? 

• If no, the shareholder has appraisal rights, unless the merger was a Section 

251(f) transaction in which the shareholder did not get a vote.  

• If yes, the shareholder does not have appraisal rights, subject to the exception 

below: 

o Is the dissenting shareholder required to accept as consideration 

something other than stock of the surviving corporation or publicly-traded 

stock of a third corporation (e.g., cash or stock of a third company that is 

not publicly-traded)? 

1) No. The shareholder does not have appraisal rights. 

2) Yes. The shareholder has appraisal rights, but only if (a) the total 

number of shares entitled to appraisal exceeds 1% of the outstanding 

shares of the class or series eligible for appraisal, or (b) the value of the 

consideration provided in the merger or consolidation for such total number 

of shares exceeds $1 million. 
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On page 105, replace F with the following, and add a new Section G, below:     

F. CAN SHAREHOLDERS WAIVE APPRAISAL RIGHTS? 

Can shareholders agree not to pursue appraisal rights? A 2021 decision addressing the issue 

in the context of LLCs, Manti Holdings, LLC v. Authentix Acquisition Co., Inc., held that they 

could:  

As a matter of public policy, there are certain fundamental features of a corporation that 

are essential to that entity’s identity and cannot be waived.  Nonetheless, it is the Court’s 

view that the individual right of a stockholder to seek a judicial appraisal is not among those 

fundamental features that cannot be waived.  Accordingly, we hold that Section 262 does not 

prohibit sophisticated and informed stockholders, who were represented by counsel and had 

bargaining power, from voluntarily agreeing to waive their appraisal rights in exchange for 

valuable consideration.4  

Note the preconditions for enforcing a waiver under Authentix: shareholders must be 

“sophisticated and informed,” “represented by counsel” and have “bargaining power” (and, of 

course, their agreement must be voluntary and the consideration they receive must be 

“valuable.”).5  

 

G. DELAWARE, THE MBCA, AND OTHER STATES COMPARED 

This Chapter has principally discussed the Delaware appraisal statute and caselaw. Other 

states have regimes that differ from Delaware to varying degrees. This Section focuses mostly on 

the differences among the regimes.  

Many states’ appraisal regimes are based on the Model Business Corporation Act (MBCA). 

36 states have substantially fully adopted the MBCA, and some other states also follow it to some 

extent. Among the MBCA/Delaware differences are the following: The MBCA provides appraisal 

rights for the shareholders of a company selling all or substantially all of its assets. Most states 

follow the MBCA in this respect.6 The MBCA also provides for appraisal for any fundamental 

changes, such as certain share exchanges, certificate amendments, domestication or conversion, 

and some other events. See MBCA § 13.02. Under the MBCA, there is no market out for interested 

party transactions, whatever the form of consideration the shareholder receives in the merger. 

See MBCA § 13.02. Other differences relate to, among other things, timing of payments and 

allocation of costs.7 

How do Nevada and Texas’s appraisal statutes differ from Delaware’s? Note that neither 

Nevada nor Texas is among the 36 states that have fully adopted the MBCA. 

Both Nevada and Texas’ appraisal statutes broadly resemble that of Delaware, but there are 

interesting differences. In Nevada, shareholders of constituent corporations may dissent from any 

“plan of merger,” “plan of conversion,” “plan of exchange,” any other transaction in which they 

would be required to accept cash for their shares, or if they are so allowed by the articles of 

incorporation, bylaws or a board resolution. See NRS 92A.380 (1). Also, by contrast with 

 
4 Manti Holdings, LLC v. Authentix Acquisition Co., Inc., 261 A.3d 1199, 1217 (Del. 2021). 
5 On appraisal waivers generally, see Jill E. Fisch, A Lesson from Startups: Contracting Out of Shareholder Appraisal, 107 

IOWA L. REV. 493 (2022). 
6 See MBCA § 13.02 Statutory Comparison, C. 
7 See generally Mary Siegel, An Appraisal Of The Model Business Corporation Act’s Appraisal Rights Provisions, 74 LAW & 

CONTEMP. PROBS. 231, 232–33 (2011). 
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Delaware, under Nevada law, appraisal rights are not restored if public shareholders receive 

cash. See NRS 92A.390. The narrowness of Nevada’s market-out exception effectively eliminates 

appraisal as a remedy for public company shareholders in Nevada. 

There is another interesting difference. Under Nevada law, appraisal is, to the extent it is 

available at all, generally a shareholder’s exclusive remedy, with some very narrow exceptions. 

See NRS 92A.380(A), which permits shareholders to pursue a challenge to the extent the 

corporation did not obtain the requisite statutory vote or there is evidence of actual fraud. 

In perhaps the most significant recent Nevada appraisal case, Pope Investments, LLC v China 

Yida Holding Co., 492 P.3d 1215 (NV 2021), the Nevada Supreme Court dealt with Nevada’s 

market out exception as well as its “resolution exception,” which permits a board to extend by 

board resolution appraisal rights otherwise not available. China Yida Holding (“CY”), a thinly 

traded Nevada corporation, merged with a private company and went dark. Pope Investments 

sought appraisal right and submitted its own fair-value estimate of $23.28 per share, which 

greatly exceeded the $3.32 offered by the company. The district court granted CY summary 

judgment, finding that because CY’s shares were publicly traded and the consideration offered in 

the transaction was cash, the market-out exception applied, and Pope had no right to dissent as 

a matter of statutory interpretation. 

The Nevada Supreme Court reversed and held that because the recitals of the merger 

agreement included reference to shareholders’ right to an appraisal, the CY board had extended 

appraisal rights to shareholders who otherwise would not have had them.  Nevada’s appraisal 

statute permits boards to extend appraisal rights to shareholders who would otherwise not have 

them by resolution. The CY board adopted no such formal resolution. However, the merger 

agreement made reference to appraisal rights. Because the Nevada corporate law does not clearly 

define “resolution,” the court defined a board resolution as any act by the board authorizing the 

corporation to undertake a particular course of conduct, without requiring it to appear in a 

standalone board minute. Working from the merger agreement itself, the court found that 

because the recitals and the terms of the agreement contemplated and described the treatment 

of dissenting shareholders with validly exercised rights, the board had approved a “resolution,” 

thus conveying appraisal rights on shareholders.  

Texas also provides for appraisal rights. Its statute is fairly similar to Delaware’s, except, 

notably, that it extends appraisal to other types of transactions, including sales of substantially 

all the assets of the corporation. See TBOC §10.354.  

CHAPTER IV: Regulation of Mergers and Acquisitions Under Federal 

Law—Section 13(d) 

 

On page 111, in the second paragraph in B, change the first sentence to “Until the recent rule 
changes, Section 13(d) required…” 

 

On page 113, delete the last sentence of the paragraph starting “Following,” and add the 
following:  

Effective in 2024, the SEC finalized rule changes governing Schedule 13D and Schedule 13G 

filings under the Securities Exchange Act of 1934.  These changes are aimed at enhancing 

transparency and accelerating the disclosure of beneficial ownership information. Final rules can 

be found here. 

https://www.sec.gov/files/rules/final/2023/33-11253.pdf
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On page 127, add a new paragraph at the end of the Remedies section, and delete the text 
through the end of the chapter, replacing it with this:  

On January 14, 2025, the SEC filed a complaint in federal court alleging that Elon Musk 

violated § 13(d)(1) and Rule 13d-1(a) when he failed to make timely filings after crossing the 5% 

beneficial ownership threshold on March 14, 2022. A copy of the complaint is available in the 

Online Appendix.  Under the rules then in effect, Musk was required to file within ten calendar 

days, by March 24, 2022. In fact, he did not make his first filing until April 4, 2022, eleven days 

late. The SEC alleged that during the period of non-disclosure Musk purchased an additional 

$500 million worth of Twitter shares at artificially low prices.  

Rather than seek a corrective disclosure, which, given the subsequent transaction would not 

be an appropriate remedy, the SEC sought a monetary remedy: specifically, disgorgement of the 

approximately $150 million that the SEC estimated Musk underpaid for the shares he purchased. 

In May 2026, the SEC and Musk settled the litigation, with Musk agreeing to a penalty of $1.5 

million, to be paid by a trust he controls.  The settlement was approved in July 2026 by an 

apparently reluctant judge, who noted “red flags” such as that payment owing from the trust 

rather than Musk meant that Musk could claim he himself had not been found liable, but said 

that her role was limited – that it was not to put herself in the SEC’s shoes.8   

 

7. SCHEDULE 13G 

The § 13(d) rules allow certain security-holders to file a Schedule 13G instead of Schedule 

13D. Under Rule 13d-1, there are three categories of investors who may file a Schedule 13G. First, 

large institutional investors who purchase and hold securities in the ordinary course of their 

business are permitted to file a Schedule 13G. Rule 13d-1(b). These “Qualified Institutional 

Investors” (“QII”) include registered broker-dealers, banks, insurance companies, and registered 

investment advisers, among others. Such investors typical acquire shares in the ordinary course 

and do not generally have a purpose of effecting or influencing control of any issuer. For QIIs the 

filing deadline is 45 days after the end of the quarter in which they cross 5%. 

Second, “passive investors” are permitted to file a Schedule 13G. Rule 13d-1(c). A passive 

investor is anyone who 1) has not acquired shares with a purpose of effecting or influencing 

control of the issuer; 2) is not a QII; and 3) owns less than 20% of the shares of the issuer. For 

passive investors the filing deadline is 5 days after the passive investor crosses the 5% threshold. 

Third, “exempt investors” are also permitted to file a schedule 13G. Rule 13d-1(d). Exempt 

investors are persons who own more than 5% of the company’s shares but have not made any 

acquisition of shares subject to § 13(d). Typically, this includes founders, pre-IPO investors and 

employees who received shares before the company went public.  For exempt investors, the filing 

deadline is the same as for QIIs - 45 days after the end of the quarter in which they cross 5%. 

Schedule 13G requires far less disclosure than does Schedule 13D. Unlike Schedule 13D, no 

Item 4 disclosure of purpose or intent is needed, since the investor by definition has no such 

purpose or intent. Instead, the required disclosure is largely limited to the identity of the security-

holder holding the issuer’s shares and the amount of its holdings. 

 
8 SEC v. Musk, No. 1:25-cv-00123 (D.D.C. Jan. 15, 2025); Elon Musk Settles SEC Twitter Lawsuit, Daily Rec. (May 5, 2026), 

https://thedailyrecord.com/2026/05/05/elon-musk-settles-sec-twitter-lawsuit/; Julia Shapero, Judge Approves SEC Settlement 

with Musk Despite ‘Significant Misgivings’, The Hill (July 9, 2026), https://thehill.com/policy/technology/5960627-elon-musk-

sec-settlement-twitter/. 

https://thedailyrecord.com/2026/05/05/elon-musk-settles-sec-twitter-lawsuit/
https://thehill.com/policy/technology/5960627-elon-musk-sec-settlement-twitter/
https://thehill.com/policy/technology/5960627-elon-musk-sec-settlement-twitter/
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Passive investors must file amendments to their 13G within two business days after 

acquiring more than 10% of a company’s securities, and thereafter within two business days every 

time the security-holder increases or decreases ownership by 5%. QII’s must file amendments 

within five business days after the end of the month in which they cross the 10% ownership 

threshold, and thereafter, within five business days after then end of the month in which there is 

a 5% increase or decrease in their ownership.  Exempt investors need only file amendments on 

the regular 45 day filing schedule.  

Any Schedule 13G filer who acquires more than twenty percent, even if they have no purpose 

or intent to change or influence control, must amend their Schedule 13G to a Schedule 13D. 

Finally, if the filer ceases to be a passive investor and comes to have a purpose or intent to change 

or influence control of the issuer, then it must convert to a Schedule 13D within five business 

days. 

The requirement of passivity, and the concern that an attempt to influence, or even speak to, 

an issuer on governance or other matters may violate the Schedule 13G rules, leads most 

shareholder activist funds and even some institutional investors to file a Schedule 13D even when 

they might seem entitled to only file a Schedule 13G. The Gabelli Funds, for example, typically 

only file Schedule 13Ds to avoid signaling to issuers the investments in which they prefer to be 

more active, as well as to avoid the passivity requirement. 

On February 11, 2025, the SEC provided new guidance on the kind of engagements with an 

issuer would cause a shareholder to hold securities with the disqualifying “purpose [or] effect of 

changing or influencing the control of the issuer” under Rule 13d-1(b)(1)(i). If a shareholder calls 

specifically for a sale of assets, a restructuring, or the election of directors not nominated by the 

issuer, the shareholder would lose their eligibility to report on Schedule 13G. The context of the 

engagement is also “highly relevant” for the inquiry. A shareholder who goes beyond merely 

discussing their own views on a particular topic and how those views may inform their voting 

decisions, and “exerts pressure on management to implement specific measures or changes to a 

policy” may be precluded from reporting on Schedule 13G. The updated guidance thus clarifies 

that investors who are expressly or impliedly “pressuring” the issuer’s management to change, 

e.g., governance practices or ESG-related policies may be considered to be acting with the intent 

to influence the control of the issuer. One way of exerting such pressure could be to condition 

voting for particular directors on the company’s adoption of any proposed measures.9 

One final point on this subject concerns the relationship between 13G filings and filings 

required under the Hart-Scott-Rodino Act, relating to antitrust. HSR is discussed in Chapter 

VIII.A.1. As discussed in that Chapter, acquisitions of stock that meet certain thresholds require 

certain filings. There is an exemption under HSR for acquisitions made “solely for the purpose of 

investment” with the acquiror having “no intention of participating in the formulation, 

determination, or direction of the basic business decisions of the issuer.” On February 11, 2025, 

the SEC updated its guidance as to whether an acquirer who could not rely on the HSR exemption 

is necessarily precluded from filing a 13G with respect to the same stock acquisition and holding, 

and explained: “No. The inability to rely on the HSR Act exemption alone would not preclude a 

shareholder from filing on Schedule 13G in lieu of the Schedule 13D otherwise required. Instead, 

eligibility to report on Schedule 13G in reliance on Rule 13d-1(b) or Rule 13d-1(c) will depend, 

among other things, on whether the shareholder acquired or is holding the subject securities with 

the purpose or effect of changing or influencing control of the issuer. This determination is based 

 
9 The updated guidance may bring unintended consequences. For example, the revisions may lead to reduced transparency 

between issuers and investors who do not wish to file on Schedule 13D, as the latter are likely to become more cautious in 
communicating their views for fear of inadvertently “pressuring” management. Companies might also see an uptick in 
unexpected negative votes or abstentions and, as a result of an information deficit, may be forced to engage more vigorously 
with proxy advisors. See Ronald Mueller et al., The Passive/Aggressive Investor: Significant New SEC Staff Interpretive 
Guidance on Schedule 13G Eligibility, CORP. GOVERNANCE ADVISOR, May/June 2025, at 7, 10. 
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upon all the relevant facts and circumstances and will be informed by the meaning of ‘control’ as 

defined in Exchange Act Rule 12b-2.”10 Furthermore, the SEC withdrew its prior guidance that a 

shareholder would generally not be precluded from filing on Schedule 13G if they, without more, 

engaged with an issuer on topics such as executive compensation, social, environmental, or other 

public interest issues, or corporate governance topics that do not specifically call for control 

transactions. The determination of Schedule 13G ineligibility now largely hinges on whether the 

shareholder is exerting “pressure” on the company, as noted above. 

The following summarizes the changes to the 13D and 13G filing requirements:  

Schedule 13D Amendments. 

Initial Filing Deadline: The time frame for filing Schedule 13D after acquiring beneficial 

ownership of more than 5% of a class of securities has been reduced from ten calendar days to five 

business days. This change aims to accelerate public disclosure of significant holdings. 

Amendment Triggering Events: The requirements for filing an amendment to Schedule 

13D remain tied to material changes in previously reported information. However, the deadline 

for such amendments has been shortened to within two business days of the triggering event. 

Cut-off Time for Filing: The deadline for submitting Schedule 13D filings via the EDGAR 

system has been extended from 5:30 PM to 10:00 PM Eastern Time. 

Schedule 13G Amendments. 

Initial Filing Deadlines: 

– Qualified Institutional Investors (QIIs) & Exempt Investors: Previously were required to file 

within 45 days after the end of the calendar quarter in which beneficial ownership exceeds 5%. 

However, going forward: 

– QIIs: Must file within five business days after the month-end in which their ownership 

exceeds 10%. 

– Passive Investors: The initial filing is due within five business days after acquiring more 

than 5% ownership. 

Amendment Triggering Events and Deadlines: 

– Material Changes: All Schedule 13G filers are required to report any material change 

within 45 days after the end of the calendar quarter in which the change occurred, instead of the 

previous annual reporting requirement. 

– Specific Ownership Changes: QIIs must now amend within five business days if their 

ownership exceeds 10% or changes by more than 5%. Passive investors must file amendments 

within two business days upon exceeding 10% ownership or experiencing a 5% change. 

Additional Changes. 

1. Inclusion of Cash-Settled Derivatives: The SEC has provided new guidance 

clarifying when cash-settled derivatives may confer beneficial ownership under 

existing rules. This includes scenarios where such derivatives give voting or 

investment power, are part of schemes to evade reporting, or grant rights to acquire 

securities. 

2. Formation of Groups: The SEC clarified that group status under Sections 13(d)(3) 

and 13(g)(3) does not solely depend on an express agreement but can also arise from 

 
10 SEC Corporation Finance Interpretations: Compliance and Disclosure Interpretations, Exchange Act Sections 13(d) and 

13(g) and Regulation 13D–G Beneficial Ownership Reporting (July 11, 2025), https://www.sec.gov/rules-regulations/staff-
guidance/corporation-finance-interpretations/exchange-act-sections-13d-13g-regulation-13d-g-beneficial-ownership-reporting. 



18 
 

concerted actions aimed at acquiring, holding, or disposing of securities. However, 

typical shareholder communications and activities, such as discussions or joint 

proposals, do not automatically constitute group formation. 
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CHAPTER V: Regulation of Mergers and Acquisitions Under Federal 

Law—The Williams Act and Tender Offers 

 

On page 141, replace the Offer Period section with the following: 

4. Offer Period 

Rule 14e-1(a) provides that a tender offer must remain open for at least twenty business days 

from the date of commencement. For purposes of this computation, the first day the tender offer 

is announced counts as a full day (Rule 14d–2(a)). 

On April 16, 2026, the SEC granted an exemption from 14e-1(a) to permit certain tender 

offers to remain open for a minimum offering period of ten business days (rather than twenty 

business days). The exemption (“exemptive order”) provides relief from the twenty business day 

requirement for three types of tender offers. The first type is friendly third-party tender offers 

structured as two-step transactions (tender offer on the front end and a negotiated merger on the 

back end) for cash consideration. They cannot be “going private” transactions; the target company 

cannot be subject to a competing offer at the time of commencement of the offer; if a competing 

offer is announced after commencement of the offer, the initial tender offer must be extended to 

twenty business days from its initial commencement; there can be no change in price or 

percentage of securities sought after the fifth day before expiration of the offer; and there can be 

no material changes to the offer after the second day before the expiration of the offer.  

The second type is issuer self-tender offers for less than all the outstanding securities at a 

fixed cash price and that are not going-private transactions. These partial self-tenders need not 

be open for twenty business days; they may be open for ten business days.  

Third, private company self-tenders will be exempt from the twenty business day offer period. 

The exemption for private companies is intended to facilitate secondary market transactions for 

private companies seeking to purchase stock from their employees.    

At this juncture, it’s not clear how much this new exemptive order will affect dealmakers’ 

propensity to structure M&A deals using tender offers.    

 

CHAPTER VI: Regulation of Mergers and Acquisitions Under Federal 

Law—Proxy Rules 

 

In Chapter VI.A.3, on page 157, replace the italicized text with the following:  

Until August 2022, each side in a contested election was responsible for distributing proxy 

cards with their own candidates’ names. Proxy cards could not include nominees from the 

company and the dissident on the same card. Voting for a mixed slate with some from each 

category could only be done in person, something that was difficult and hence rare. However, 

adoption of Rule 14a–19 now requires the use of a “universal proxy card” in all contested director 
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elections. We briefly describe this rule change below, and discuss it further in Chapter XXI—

Shareholder Activism. 

 

Effect of Implementation of Universal Proxy Rules 

New Rule 14a-19 relating to the use of the universal proxy for director elections went into 

effect for all director elections after August 31, 2022.  

Under the rule, firms must use a “universal proxy card” for all director elections. Such cards 

must include all director nominees presented by management and shareholders for election at -

annual shareholder meetings. Rule 14a-19 established new notice and filing requirements for 

shareholders seeking access to the company’s proxy card, as well as formatting and presentation 

requirements for universal proxy cards. With respect to the formatting of universal proxy cards, 

the final rules require that “against” and “abstain” voting options be provided on a proxy card. 

Although there were predictions that the number of contested elections and short slates 

would increase as a result of the implementation of these rules that turned out not to be the case. 

The number of activist campaigns and contested elections have been broadly in line with previous 

years. So, what was expected to be a tsunami turned out to be no more than a ripple. In part, this 

is because firms reacted to implementation of the universal proxy rules by amending their 

nomination and advance notice bylaws in ways that made it more difficult for shareholders to 

validly nominate directors via the universal proxy. On the other hand, the National Association 

for Corporate Directors noted that following implementation of the universal proxy rules that 

proxy advisor ISS has shown a greater propensity to support partial activist slates. 

See: Broadridge memo; NACD memo; Harvard Corporate Governance Memo 

 

  

https://corpgov.law.harvard.edu/2023/02/28/the-universal-proxy-an-early-look/
https://www.nacdonline.org/all-governance/governance-resources/governance-research/outlook-and-challenges/2024-governance-outlook-projections-on-emerging-board-matters/Lessons-for-Directors-from-First-Universal-Proxy-Card-Campaigns/
https://corpgov.law.harvard.edu/2024/06/17/developments-with-universal-proxy-cards-and-advance-notice-bylaws/#:~:text=Following%20UPC%20adoption%2C%20many%20public,to%20correspond%20with%20market%20practice.
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CHAPTER VII: Regulation of Mergers and Acquisitions Under Federal 

Law—Registering Stock 

 

Add, in Chapter VII.F on page 185, at the end of first full paragraph: 

The specter of increased regulation became a reality.  SPAC transaction volume in mid-2025 

is up from 2024, but nowhere near its peak in 2021. There have also been lawsuits against SPAC 

directors, officers, and sponsors, some of which have been successful. We discuss Delaware state 

law cases in Chapter XX.D.  One result has been that, because of a perceived heightened scrutiny 

of SPAC transactions in Delaware, virtually all SPAC IPOs nowadays are of Cayman Islands (and 

to a much lesser extent British Virgin Islands) companies; almost none are in Delaware. The 

transactions are, however, still subject to Federal securities law.  There have been Federal 

securities law cases under ‘34 Act Sections 10(b) and 14(a); some of these cases have been 

successful, but some have not been, leaving the landscape challenging but not overwhelmingly so.   

On page 189, fn 24 should be Gangh et.al, supra note 18.   

Page 191, delete the first sentence of the last paragraph, starting with “Obviously,” and the 

first word [some] of the next sentence, so that it now starts with “And…”  

Page 192 

After the first paragraph on the page, add: 

Moreover, the SEC has adopted heightened disclosure requirements: 

The new rules and amendments require, among other things, enhanced disclosures about 

conflicts of interest, SPAC sponsor compensation, dilution, and other information that is 

important to investors in SPAC IPOs and de-SPAC transactions. The rules also require 

registrants to provide additional information about the target company to investors that will help 

investors make more informed voting and investment decisions in connection with a de-SPAC 

transaction. 

These requirements will clearly make SPAC transactions more expensive and riskier for 

sponsors.  

See Jones Day memo; See Willkie memo. See JD supra memo. 

  

https://www.sec.gov/newsroom/press-releases/2024-8
https://www.jonesday.com/en/insights/2023/05/spac-litigation-a-review-of-recent-developments
https://complianceconcourse.willkie.com/articles/current-trends-in-spac-litigation-and-regulatory-scrutiny/
https://www.jdsupra.com/legalnews/a-new-generation-of-spacs-leads-the-way-9815358/
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CHAPTER VIII: Other Regulatory Requirements  

On page 193, replace the text starting from Antitrust regulation crosses…..[through] issues” 

with the following: 

 

What immediately comes to mind when one thinks about an antitrust-implicating 

transaction is the merger of (horizontal) competitors. The simple story might be that company A 

and company B both make soda, or beverages, or convenience food items, such as if Coke and 

Pepsi, or Nestle and Kraft-Heinz got together. But what counts as a "market," and who the market 

participants are, never a simple determination, has gotten far more complex in the era of tech 

and AI. For example, when Office Depot and Staples attempted to merge in 2016, the federal 

antitrust authorities intervened to block the transaction from going forward. What antitrust 

regulators failed to see was what was already apparent to market participants: the staid office 

supply market was undergoing a dramatic shift and online players, like Amazon, were already 

lurking over the horizon. While the definition of a relevant market for typical mergers might seem 

straightforward, markets are changing faster than regulators can keep up leading to potential 

enforcement gaps.  

 

On page 195, replace “Figure 1: “HSR Merger Transactions Reported” with the following: 

 

  

Figure 1: HSR Merger Transactions Reported11 

 

 
11 HSR Annual Report, FY 2025 
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On page 195, in the second paragraph going into page 196, replace the text starting “For 

2022,” with the following: 

For 2026, the thresholds are as follows: If the transaction is valued at $133.9 million or less, 

then no filing is required. If the transaction is valued above $535.5 million then a filing with the 

FTC and DOJ is automatically triggered. If, however, the transaction is valued at more than 

$133.9 million but less than $535.5 million, then a filing is required only if the transaction meets 

the third test, the “size of person” test. The size of person test requires a filing if a transaction in 

this middle range involves one party with annual net sales or assets of at least $267.8 million and 

another with at least $26.8 million in annual net sales or assets.12 

 

On page 196, in the second full paragraph and after the fourth sentence ending with “less than 

$161.5 million),” add the following sentence, before the sentence starting “The Filing Fee 

Modernization Act..”: 

The filing fees and related filing fee thresholds are also revised each year. As of 2026, the 

filing fee for smaller transactions is $35,000, which applies for transactions valued at less than 

$189.6 million. The largest transactions—with values of at least $5.869 billion—are now subject 

to filing fees of $2.46 million.13  

Insert on page 213 following CFIUS in Practice, Chapter VIII.B:  

Notably, while a ban on Tiktok pursuant to a Presidential Executive Order was supposed to 

take effect in January 2025, (or more precisely, that it would be “unlawful for companies in the 

United States to provide services to distribute, maintain, or update the social media platform 

TikTok, unless U. S. operation of the platform is severed from Chinese control”), Tiktok 

nevertheless continued thereafter to operate pursuant to executive-granted extensions.   

On January 23, 2026, TikTok announced that TikTok USDS Joint Venture LLC was 

established to comply with the Presidential order.  The exact details of the transfer were not 

disclosed, but certain elements of TikTk’s U.S. operations were transferred to the joint venture 

and data protection and algorithmic safeguards were put into place.  The TikTok USDS Joint 

Venture had three managing investors, Silver Lake, Oracle and MGX, each holding 15%. 

ByteDance retained 19.9% of the joint venture.   

 

New Outbound CFIUS Regime  

Since 2023, U.S. regulators have been developing a new outbound investment control regime, 

a type of “reverse CFIUS regime,” focusing on U.S. investments in certain advanced technologies 

in countries of concern, notably China. The Department of the Treasury adopted new rules on 

October 28, 2024, effective January 2, 2025, related to this initiative. The new rule is 

administered by the newly created Office of Global Transactions, within Treasury’s Office of 

Investment Security.  

 
12 This size thresholds are updated automatically every year. You can find the current thresholds at 

https://www.ftc.gov/enforcement/competition-matters. 
13 Federal Trade Commission, New HSR thresholds and filing fees for 2026 (January 20, 2026), 

https://www.ftc.gov/enforcement/competition-matters/2026/01/new-hsr-thresholds-filing-fees-2026. 

https://www.ftc.gov/enforcement/competition-matters
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These rules restrict U.S. investments in technologies critical to national security, including 

semiconductors, quantum computing, and artificial intelligence, especially when these 

technologies could be used for military, intelligence, or mass surveillance purposes.  

Commenting on the rule, the law firm of Kirkland & Ellis wrote:  

The Final Rule is the first time the U.S. or any of its allies have regulated outbound 

investments for national security purposes outside of investment bans in the sanctions 

context. In his testimony before the House Select Committee on the Chinese Communist 

Party, Ambassador Robert Lighthizer, President Trump’s first-term U.S. Trade 

Representative and mentor to the presumptive U.S. Trade Representative Jamieson 

Greer, emphasized restrictions on outbound investment as an integral part of a mosaic of 

policy recommendations towards strategic decoupling from China. We expect President 

Trump to direct a whole-of-government approach to protecting American resources and 

industrial base, slowing China’s technological advancement in sectors deemed critical to 

U.S. national security, and addressing perceived risks to U.S. supply chains, with 

outbound investment restrictions as a key instrument in this holistic approach. While the 

Program shares similarities with the [CFIUS] process, it does not establish a case-by-case 

process for reviews of specific transactions or permit negotiation with the U.S. 

government.14 

On page 246, replace the Note on Technology Valuations with the following:  

 

c. A Note on Technology and AI Company Valuations 

The traditional tools of valuation are far less straightforward when dealing with companies 

in new industries, especially those where extremely high levels of growth are forecast.  These 

companies often lack revenue (let alone profits) that would allow for a discounted cash flow 

analysis. Comparable company analysis is also difficult as these companies are in new industries, 

without real peers. These valuations may bear far less resemblance to the company’s current 

operations or some straightforward extrapolation of those operations into the future than the 

traditional models contemplate. 

The dot-com era of the late 1990s and 2000s offers a useful point of comparison. Clicks and 

market share, were utilized as proxies for a plausible future version of the same business—more 

users today was supposed to mean more advertising revenue tomorrow, once a business model 

caught up with the audience. In the case of AI infrastructure or for SpaceX’s ventures, revenue is 

existent, and growing at extreme levels, but much of the pricing is dependent on this revenue 

continuing to scale at the same (or greater) rate. None of this is necessarily evidence of mispricing 

in the way that dot-com-era valuations, with hindsight, often were; it may instead reflect a 

coherent if non-standard logic, in which the cost of being wrong by underinvesting in a 

transformative technology is judged to exceed the cost of being wrong by overinvesting. Whether 

or not that logic is sound, it is not one that the tools introduced in this chapter are equipped to 

evaluate, and students should bear that limitation in mind when those tools seem not to fit the 

valuations they observe in practice. 

CHAPTER XI: Deciding to do a Deal  

 
On page 269, replace Make Or Buy Decisions with the following:  

 
14 U.S. Department of the Treasury Releases Final Rule Implementing Executive Order on Outbound Foreign Investments into 

China, Kirkland & Ellis LLP (Feb. 21, 2025), https://www.kirkland.com/publications/kirkland-alert/2025/02/us-department-of-

the-treasury-releases-final-rule-implementing-executive-order-on-outbound-foreign. 

https://www.kirkland.com/publications/kirkland-alert/2025/02/us-department-of-the-treasury-releases-final-rule-implementing-executive-order-on-outbound-foreign
https://www.kirkland.com/publications/kirkland-alert/2025/02/us-department-of-the-treasury-releases-final-rule-implementing-executive-order-on-outbound-foreign
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■   ■   ■ 

A. MAKE OR BUY DECISIONS 

For strategic acquirers, whether to engage in a merger transaction is a classic “make-or-buy” 

decision. When it is cost-effective to do so, firms will opt to grow organically, developing internal 

capacities and technologies to meet market challenges. However, at times, there may be necessary 

or desired capacities and technologies that exist external to the firm. Acquiring them through a 

merger may be more cost-effective than trying to develop them.15 At times, there may be necessary 

or desired capacities, technologies, or other assets that exist external to the firm. Acquiring them 

through a merger may be more cost-effective than trying to develop them. What a firm may want 

to acquire can vary considerably, from physical infrastructure and technology to brands and other 

intangibles—and either kind of acquisition may do more than make a firm bigger: it may change 

what kind of business the firm is, a possibility that is not new but seems increasingly salient. 

Firms face these make-or-buy decisions regularly as they expand vertically and horizontally, 

seeking economies of both scale and scope.  

Cable television companies are good examples of companies pursuing expansion through 

horizontal mergers. When cable companies consider how to expand their reach, they typically 

have two choices. First, they might negotiate with individual municipalities in their targeted 

expansion areas and build new networks parallel to the existing networks. Alternatively, a cable 

company seeking to expand might acquire an existing company already operating in the location 

in which it wishes to expand. There are advantages and disadvantages to both strategies. In the 

end, when making their decision, company boards typically decide to acquire when the costs of 

acquiring are lower than the costs of investing the resources to move into the target business or 

market without an acquisition. As an industry, the cable industry has generally opted for 

acquisition as the more efficient answer to the make or buy question. 

Companies sometimes seek to expand by acquiring smaller companies in their business 

segment, thereby reducing horizontal competition. These transactions are known as “roll-ups.” 

For the past two decades, cable television companies have been aggressively acquiring smaller 

competitors and consolidating their coverage areas in roll-up transactions. While two decades ago, 

the cable television market was populated by hundreds of smaller providers and a dozen or so 

larger providers, by 2014 Comcast, Cox, Cablevision, Charter Communications, and Time Warner 

Cable were the only significant players in the marketplace. Through a series of roll-up 

transactions, most of the smaller cable providers have been absorbed. Consider Comcast’s attempt 

to acquire Time Warner Cable in 2014 for $45.2 billion. That attempt failed, and Time Warner 

Cable instead merged with Charter Communications in 2016 in a deal valued at $56.7 million; 

Charter now operates the former Time Warner Cable and its other related operations under the 

brand name Spectrum. 

The pharmaceutical industry is another example of an industry in which a merger strategy 

has played an important role in answering the make-or-buy question. Over the past two decades, 

the industry has been steadily consolidating, with mergers among the largest fully-integrated 

pharmaceutical corporations. These transactions have been large by almost any measure. For 

example, in 2009 Pfizer acquired Wyeth Pharmaceuticals for $68 billion and Merck acquired 

Schering-Plough for $41 billion. In 2011 Sanofi acquired Genzyme for $20 billion. And there have 

been many other big transactions involving pharmaceutical companies since then, involving such 

companies as Mylan, Celgene, Valeant, Shire, Pfizer, and GlaxoSmithKline. These transactions 

 
15 See Ronald H. Coase, The Nature of the Firm, ECONOMICA (1938). 
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were motivated by a search for new products and a desire to generate additional economies of 

scale and scope. Not all pharmaceutical acquisitions are such large transactions, however. 

Developing new drugs is extremely expensive. Many research efforts fail to generate useful drug 

candidates. Big pharma will sometimes use acquisition strategies as a way of outsourcing 

research and development activities to start-up life sciences firms. By acquiring (or entering into 

long term licensing agreements with) successful start-up life science firms, both sides are able to 

benefit from decisions to buy new capabilities and technologies. 

Another industry that has recently seen significant consolidation is the hotel industry. The 

type of consolidation has shifted, however, from consolidation of physical assets to acquisitions of 

intangibles and platforms. In 1998, Starwood acquired ITT (whose hotel brands included 

Sheraton and Westin), in the first kind of deal.  By 2016, when Marriott acquired Starwood, the 

trajectory towards the second kind of deal was well along. In 2022, Choice Hotels acquired 

Radisson Hotel Group Americas, in a deal—structured as a purchase of Radisson's franchise 

business, operations, and intellectual property rather than any hotels—very much of the second 

kind. This trajectory is more broadly interesting – a company is growing by acquisition, but it is 

also transforming itself in significant ways. 

The decision to merge or sell itself is typically one of the most important decisions in a 

company’s life. These transactions are motivated by a variety of commercial and strategic 

considerations. Because of the significance of the merger or sale transaction, whether or not to 

engage in a merger or sale is highly scrutinized and regulated. That being said, regulators have, 

perhaps surprisingly, generally eschewed dictating to boards how they go about the process of 

buying or selling businesses. And as we will see, in making decisions with respect to corporate 

strategy, especially with respect to mergers and acquisitions, the board of directors plays a central 

role. 

 

CHAPTER XIV: Negotiating & Documenting the Merger Agreement 

 

On page 355, following the first paragraph, add the following: 

Over the last decade, significant advancements have been made in legal tech and digital 

technology in general. Many prominent law firms develop their own digital tools, but a vast 

number are also readily available online, and many of them are particularly useful to M&A 

lawyers.16 Various types of artificial intelligence are seeing increased usage, especially large 

language models. Some are extractive (i.e., focus on pulling information and data from a given 

input, such as a set of transactional documents), others are generative (generate new content 

based on the materials provided to them in their training). While lawyers are increasingly 

expected to be able to implement such tools in their practice, there are clear pitfalls. At the time 

of this writing, there are hundreds of court proceedings where improper use of artificial 

intelligence has been identified, e.g., with briefs containing citations to cases that do not exist.17 

Although such tools can be beneficial in various settings, such as for streamlining arduous tasks, 

diligent eyes must always check the rigor of legal analysis. That, in turn, requires sufficient 

understanding of the underlying subject matter. Furthermore, while not all merger agreements 

will be subject to court scrutiny, they are typically heavily negotiated. Any client will expect their 

 
16 The American Bar Association Business Law Section’s Mergers and Acquisitions Committee has developed a “Directory of 

M&A Technologies,” compiling a list of programs. It is freely available at https://techinmanda.notion.site/. 
17 The following database tracks legal decisions in cases where AI was used to generate hallucinated (i.e., fake) content: 

https://www.damiencharlotin.com/hallucinations/. 
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counsel to be so knowledgeable as to be able to protect the client’s interests in negotiations. Thus, 

the importance of learning the structure and function of merger agreements remains. 

 

On page 369, replace the second paragraph with the following: 

For example, when the surgery-robotics company Auris was acquired by Johnson & Johnson 

in 2019, J&J agreed to pay $3.4 billion upfront as well as another $2.35 billion contingent on 

various triggering events. Auris had engineered two innovative surgical robots “in record time.” 

The first, Monarch, was a “revolutionary” device that could both diagnose and treat lung cancer. 

The second, iPlatform, was an advanced robotic platform built to assist surgeons in both 

laparoscopic and endoscopic procedures. The commercial viability of these products hinged on 

regulatory approval by the FDA through a “510(k) premarket notification” process under 21 CFR 

§ 807.92. Thus, the ultimate value of Auris was directly related to whether the FDA approved the 

marketing and sale of its products. Therefore, the parties tied the earnout triggers not only to the 

robotics’ future commercial success but also to the FDA clearance procedures. The merger 

agreement contemplated ten different “milestones,” each of which would entitle the sellers to a 

portion of the earnout consideration. Most of these milestones related to regulatory clearances, 

while others focused on commercial success: 

1. $400,000,000 upon regulatory approval for an iPlatform product offering relating to 

general surgery procedures; 

2. $150,000,000 upon regulatory approval for an iPlatform product offering relating to 

upper abdominal procedures; 

3. $150,000,000 upon regulatory approval for an iPlatform product offering relating to 

lower abdominal procedures; 

4. $150,000,000 upon regulatory approval for an iPlatform product offering relating to 

urological procedures; 

5. $150,000,000 upon regulatory approval for an iPlatform product offering relating to 

gynecological procedures; 

6. $100,000,000 upon regulatory approval for a Monarch product offering relating to 

endourology procedures; 

7. $100,000,000 upon regulatory approval for a Monarch product offering relating to 

soft tissue ablation; 

8. $150,000,000 upon regulatory approval for either an iPlatform or a Monarch product 

offering relating to endoscopic submucosal dissection; 

9. $500,000,000 upon total net sales of at least $575 million before the end of 2022; and 

10. $500,000,000 upon total net sales of at least $1.65 billion before the end of 2024.18 

On page 369, in the third paragraph, replace the second sentence with the following: 

Recently, however, performance periods have become shorter. In 2024, the median earnout 

in private deals (excluding life sciences) ran for two years, with only fifteen percent lasting three 

years or more—and none exceeding four years.19 

 
18 Fortis Advisors LLC v. Johnson & Johnson, 2024 WL 4048060 (Del. Ch. Sept. 4, 2024). 
19 2025 M&A Deal Terms Study, SRS ACQUIOM, 2025, https://www.srsacquiom.com/our-insights/deal-terms-study/ at 26. 
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On page 374, in the first paragraph, replace the text after the fourth sentence, ending with 

“prefer not to use them,” with the following: 

Still, courts have witnessed a surge in earnout-related disputes recently.20 After the deal 

between Auris and Johnson & Johnson discussed earlier in this section, former stockholders of 

Auris filed a lawsuit in the Delaware Court of Chancery. Under the merger agreement, the buyer 

had to use “commercially reasonable efforts” for obtaining the regulatory approvals for Monarch 

and iPlatform, while also being consistent with its “usual practice” with respect to “priority 

medical device products.” Thus, the standard was measured against an “inward-facing” 

benchmark of reasonableness. Moreover, the buyer was “prohibited from acting ‘based on taking 

into account the cost of making any Earnout Payment(s).’ ” Following the merger, however, the 

buyer prioritized resources to its internally developed medical devices, for which Auris’s 

“iPlatform robot effectively became a parts shop.” In September 2024, Vice Chancellor Will 

delivered a lengthy opinion, finding fraud as well as breaches of contract and the implied covenant 

of good faith and fair dealing. The Chancery Court awarded over $1 billion in damages to 

compensate the former stockholders for lost earnout payments, which was the largest earnout-

related damages award in Delaware history and likely one of the most significant overall.  But in 

January 2026, the Delaware Supreme Court reversed in part, holding that there could not be a 

breach in the implied covenant of good faith and fair dealing.  Such breaches are found when the 

covenant fills in a contractual gap; the court found that there was no gap to be filled, as the 

agreement covered the point the implied covenant would otherwise have addressed. The court 

remanded the case for a determination of damages in light of its finding. 21 

There has also been litigation over far less seller-friendly earnout provisions than those in 

Fortis Advisors. For example, in Himawan v. Cephalon, Inc.,22 the buyer of a company with a 

single asset—an antibody called Reslizumab (“RSZ”)—had “‘complete’ discretion over the 

development of the RSZ assets” following the transaction. The limitation was that the buyer, 

Cephalon, had to use “commercially reasonable” efforts in developing RSZ for treating a type of 

inflammation in the lungs (“EA”) and esophagus (“EoE”). Meanwhile, the merger agreement 

linked an earnout to securing regulatory approvals for using RSZ for the two treatments. Twenty 

months later, Cephalon decided to discontinue its efforts to commercialize RSZ for treating EoE. 

Meanwhile, a third company, Teva, acquired Cephalon. Later, Teva also determined that it was 

not worth pursuing the EoE-related regulatory approvals. Stockholders of the original seller sued 

Cephalon and Teva on the theory that they did not use commercially reasonable efforts in 

developing the antibody for the treatment of EoE. The Court of Chancery disagreed. The 

commercially reasonable efforts clause did not impose a duty to pursue commercialization unless 

it was unreasonable to do so. Rather, the court held that the buyer was under an obligation to 

“not avoid the earn-outs in in a way that is commercially unreasonable.” That was an “objective 

standard,” measured by the expected actions of other companies with “substantially the same 

resources and expertise” as the buyer. According to the court, such a company “would [not] find 

it in its economic interests to go forward to approval and commercialization of RSZ for EoE.”23 

 
20 See 2025 M&A Deal Terms Study, SRS ACQUIOM, 2025, https://www.srsacquiom.com/our-insights/deal-terms-study/ at 25; 

Announcing the ABA’s 2023 Private Target Mergers & Acquisitions Deal Points Study, AMERICAN BAR ASSOCIATION, December 

2023, https://www.americanbar.org/groups/business_law/resources/business-law-today/2023-december/announcing-aba-2023-

private-target-ma-deal-points-study/. 
21 Fortis Advisors LLC v. Johnson & Johnson, 2024 WL 4048060 (Del. Ch. Sept. 4, 2024); Johnson & Johnson v. Fortis 

Advisors LLC, aff’d in part, rev’d in part, __ A. 3d.__ (2026), Del. Jan. 12, 2026.  
22 2024 WL 1885560 (Del. Ch. Apr. 30, 2024), aff’d, 2025 WL 287772 (Del. Jan. 24, 2025). 
23 Cf. Shareholder Representative Services LLC v. Alexion Pharmaceuticals, Inc., 2024 WL 4052343 (Del. Ch. Sept. 5, 2024) 

(finding breach of an outward-facing commercially reasonable efforts clause after buyer terminated further research and 

https://www.americanbar.org/groups/business_law/resources/business-law-today/2023-december/announcing-aba-2023-private-target-ma-deal-points-study/
https://www.americanbar.org/groups/business_law/resources/business-law-today/2023-december/announcing-aba-2023-private-target-ma-deal-points-study/


29 
 

In STX Business Solutions, LLC v. Financial-Information-Technologies, LLC,24 the earnout 

hinged on an even more buyer-friendly obligation. The buyer of a company’s assets had “the right 

to take any and all actions regardless of any impact whatsoever that such actions or inactions 

[would] have on the earn-out.” The only limitation was that the buyer could not act in bad faith 

to avoid paying the earnout. The seller sued the buyer and its parent on grounds of breach of 

contract, breach of the implied covenant of good faith and fair dealing, tortious interference with 

contract, and fraudulent inducement. Notably, the seller argued that the buyer acted in bad faith 

by foregoing a possible business deal with Walmart, which had been brewing since before the 

transaction, to pursue a different transaction instead. The Court of Chancery disagreed, 

explained that “[d]eciding whether to pursue the Walmart contract required a business judgment 

that the Buyer was empowered to make,” and granted a motion to dismiss on all counts. As of 

June 2025, the Delaware Supreme Court has heard an appeal in the matter but not yet published 

a ruling. 

Courts have thus drawn important distinctions in how these different types of efforts clauses 

operate. Earnout provisions are not plug-and-play, and practitioners must take great care in their 

drafting, contemplating whether to require the buyer’s best efforts, commercially reasonable 

efforts, good faith attempts, or simply refraining from acts in bad faith. As illustrated by some of 

the above-mentioned cases, there are also practically significant differences between “inward-

facing” and “outward-facing” benchmarks when employing objective standards rather than 

subjective elements. Furthermore, while earnout disputes most commonly relate to the operation 

of the business post-closing, litigation may also arise out of disagreement over how triggers are 

defined, which metrics should be used to calculate the earnout amount, or other related issues. 

For example, in Fortis Advisors, LLC v. Dematic Corp.,25 an earnout was linked to the sale of 

“Company Products.” That term was not clearly defined in the merger agreement and only 

referred to “products currently distributed or offered to third parties by the [soon-to-be-acquired 

business].” Those products included both hardware and software products. After the acquisition, 

the buyer integrated certain source code from the acquired business’s software into its already 

existing products, sales of which the buyer later did not include when calculating the total earnout 

fee it owed under the merger agreement. The lawsuit subsequently filed by the seller, arguing 

that the source code fell within the term “Company Products,” highlights the importance of clearly 

defined earnout terms. 

 

Insert after the end of Chapter XIV.J:  

Note: Other Amounts Payable Upon Termination 

2024 Market Practice Amendments: Crispo v. Musk 

In Crispo v. Musk, 304 A. 3d 567 (Del. Ch. Ct., 2023) the Chancery Court considered the 

enforceability of a so-called “Con Ed” provision contained in a merger agreement governing Elon 

Musk’s acquisition of Twitter, Inc. In Consolidated Edison, Inc. v. Northeast Utilities, the Second 

Circuit held, under New York law, that target stockholders could not seek lost premium damages 

against a buyer who had wrongfully terminated a merger agreement because of a general “no-

third party beneficiaries” provision in the governing merger agreement. In response to the Second 

Circuit’s decision in Consolidated Edison, Inc., practitioners started to include so-called “Con Ed” 

provisions in merger agreements to establish that lost stockholder premium damages are 

 
development of an antibody tied to an earnout milestone, where “[a] hypothetical company using commercially reasonable 

efforts would [have] respond[ed] by gathering further data, […] not by terminating the program”). 
24 2024 WL 4645104 (Del. Ch. Oct. 31, 2024). 
25 2022 WL 18359410 (Del. Super. Ct. Dec. 29, 2022), aff’d, 319 A.3d 305 (Del. 2024). 

https://courts.delaware.gov/Opinions/Download.aspx?id=354960
https://scholar.google.com/scholar_case?case=7989010887642000007&q=Consolidated+Edison,+Inc.+v.+Northeast+Utilities&hl=en&as_sdt=40000006
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recoverable against a buyer in the event of the buyer’s wrongful termination. Such provisions had 

never previously been tested in Delaware, however.  

The Twitter merger agreement included a disclaimer against third-party beneficiaries 

(Section 9.7). The agreement also included a specific performance provision, in which the parties 

stipulate that monetary damages would not be an adequate remedy (Section 9.9). In addition, the 

merger agreement included a Con-Ed provision (Section 8.2) that purported to reserve to Twitter 

the right to seek damages in the event of a breach by the buyer (“[damages] shall not be limited 

to reimbursement of Expenses or out-of-pocket costs, and, in the case of liabilities or damages 

payable by Parent and Acquisition Sub, would include the benefits of the transactions 

contemplated by this Agreement lost by the Company’s stockholders”).  

When Musk attempted to walk away from the merger agreement he signed with Twitter, 

Twitter immediately sued, seeking specific performance. Crispo soon sued in his capacity as a 

stockholder, to claim the lost stockholder premium due to Musk’s attempt to walk away. 

Ultimately, Musk relented and acquired Twitter pursuant to the terms of the merger agreement. 

Chancellor McCormick then dismissed the specific performance lawsuit brought by Twitter as 

moot. She then dealt with the Crispo litigation, where plaintiff’s attorneys were seeking a fee.  

Chancellor McCormick addressed the validity of lost premium provisions in merger 

agreements. The Chancellor recognized that merger agreements do not typically grant target 

stockholders third-party beneficiary status to bring these kinds of suits, specifically because the 

board would like to manage who can bring suits against buyers and under what circumstances. 

Granting third-party beneficiary status to target shareholders raises problems that sellers’ 

boards want to avoid. A second approach to these lost premium provisions is to make the target 

board the agent of its stockholders for purposes of recovering lost-premium damages. In this way, 

the board can manage any deal-related litigation. However, this approach rested on “shaky 

ground” because there was no legal basis for a contracting party to unilaterally appoint itself as 

the agent of a non-party for purposes of controlling that party’s rights. The third approach to Con-

Ed provisions is simply to define the target's damages to include the lost premium and leave it 

for the court to establish damages. The Twitter merger agreement relied on this third approach 

to Con Ed provisions.  

Chancellor McCormick ruled that the shareholder lacked third-party beneficiary status due 

to the contractual disclaimer. Consequently, she declined to award a fee to plaintiff shareholders 

because the shareholder lacked standing to bring the suit. Although Chancellor McCormick’s 

opinion did not directly address the issue of whether the target board could bring a similar suit, 

it raised enough questions to call into doubt the validity of Con Ed provisions under Delaware 

law, putting Delaware in the same place as the Second Circuit.  

Practitioners felt that the approach adopted by Chancellor McCormick was contrary to the 

common expectation that a merger agreement could provide for the collection of premium 

damages.  In response to the Crispo decision, the Delaware General Assembly adopted new § 261 

to permit parties to include in merger agreements provisions that would name the target, or other 

stockholder representative, agent on behalf of shareholders to pursue damages, including any lost 

premium or other “penalties or consequences.” Under § 261 any recovery made pursuant to this 

provision need not be shared with the shareholders and may be retained by the target. 

The codification of Con Ed provisions under § 261 is relevant to the future of merger 

remedies. Until now, specific performance provisions have been uniformly present in merger 

agreements. Con Ed provisions have been common, but not uniformly present under the 

expectation that Delaware would allow a suit for such damages even if the merger agreement was 

silent. When such provisions have been present, they have tended to be of the type utilized in 

Twitter. Until now, the availability of specific performance has served to provide additional deal 
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certainty by ensuring a meaningful remedy even if, contrary to practitioner assumptions, 

premium damages were unavailable. It’s not clear whether that will be true going forward.  

As a matter of basic contract law doctrine, specific performance has always been disfavored 

when cash is deemed to be an adequate remedy. However, since IBP26 in 2001, practitioners have 

come to rely on the willingness of the Chancery Court to enforce negotiated specific performance 

provisions in merger agreements. In a 2023 article Chancellor McCormick noted that in order to 

honor the contracting parties’ desire for deal certainty, the Delaware courts have departed from 

the traditional doctrinal aversion to ordering specific performance: 

As specific performance provisions became ubiquitous in M&A agreements, Delaware law’s 

analysis of specific performance in the merger context shifted away from the traditional 

equitable approach to instead prioritize the parties’ contractual scheme. This contractarian 

approach led the court to, in effect, invert the common-law framework for specific 

performance and treat specific performance as the presumptive remedy in the event of 

breach.27 

Dealmakers have come to understand that when sophisticated parties have negotiated for 

specific performance and deal certainty, they will get it in Delaware.  

Might the current Chancery Court’s approach to remedies in the merger context be reversed 

given new § 261? The increased salience of a cash damages remedy endorsed by the legislature 

may signal to the court, as well as parties to merger contracts, that as a matter of policy, Delaware 

disagrees with the Chancery Court’s reliance on specific performance as the presumptive remedy 

for breach in the context of merger agreements.  

Until recently, when a reluctant buyer sought to walk away from a deal, the negotiation 

between buyer and seller had been against the backdrop of specific performance. Sellers knew 

that Delaware courts would enforce specific performance of merger agreements, thus increasing 

the likelihood of the deal actually closing. On the other hand, following adoption of § 261, future 

negotiations with reluctant buyers will take place against a backdrop of a possible damages 

remedy, making it much more likely that buyers will be able to pay to walk away from deals, thus 

reducing deal certainty. 

Following § 261, reluctant buyers now face two possible outcomes, rather than one, in their 

decision tree when a buyer wishes to breach and walk away from a deal in the absence of an MAE: 

A. Go to court, pay shareholder premium and walk; or 

B. Go to court, buy whole company. 

The presence of a credible damages remedy raises the possibility that reluctant buyers see 

an escape other than purchasing the target. What would Musk have done if he’d been advised 

that he could have walked away from Twitter by simply paying $10 billion? Maybe he would have 

paid $10 billion and walked away. At this juncture, we can’t know the long-term implications of 

the decisions and laws discussed above. 

 

§ 261. Remedies; appointment of stockholder representatives; Effect of merger upon pending actions. 

(a) Any agreement of merger or consolidation governed by § 251, other than a merger effected pursuant to 

§ 101 251(g) of this title, § 252, § 254, § 255, § 256, § 257, § 258, § 263 or § 264 of this title may provide:  

 
26 In re IBP Shareholders Litigation, 789 A.2d 14 (2001). 
27 Chancellor Kathaleen St. Jude McCormick & Robert Erikson, Delaware’s Approach to Specific Performance in M&A 

Litigation, 20 NYU J. L & BUS. 7, 8 (2023). 
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(1) That (i) a party to the agreement that fails to perform its obligations under such agreement in 

accordance with the terms and conditions of such agreement, or that otherwise fails to comply with the 

terms and conditions of such agreement, in each case, required to be performed or complied with prior to 

the time such merger or consolidation becomes effective, or that otherwise fails to consummate, or fails to 

cause the consummation of, the merger or consolidation (whether prior to a specified date, upon 

satisfaction or, to the extent permitted by law, waiver of all conditions to such consummation set forth in 

such agreement, or otherwise) shall be subject, in addition to any other remedies available at law or in 

equity, to such penalties or consequences as are set forth in the agreement of merger or consolidation 

(which penalties or consequences may include an obligation to pay to the other party or parties to such 

agreement an amount representing, or based on the loss of, any premium or other economic entitlement the 

stockholders of such other party would be entitled to receive pursuant to the terms of such agreement if the 

merger or consolidation were consummated in accordance with the terms of such agreement) and (ii) if, 

pursuant to the terms of such agreement, a corporation is entitled to receive payment from another party to 

an agreement of merger or consolidation of any amount representing such a penalty or consequence (as 

specified in clause (i) of this paragraph (a)(1)), such corporation shall be entitled to enforce the other 

party’s payment obligation and, upon receipt of any such payment, shall be entitled to retain the amount of 

such payment so received. 

(2)(i) For the appointment, at or after the time at which the agreement of merger or consolidation is adopted 

by the stockholders of a constituent corporation to such merger or consolidation in accordance with the 

requirements of this subchapter, of one or more persons (which may include the surviving or resulting 

entity or any officer, manager, representative or agent thereof) as representative of the stockholders of a 

constituent corporation of this State, including those whose shares of capital stock shall be cancelled, 

converted or exchanged in the merger or consolidation and for the delegation to such person or persons of 

the sole and exclusive authority to take action on behalf of such stockholders pursuant to such agreement, 

including taking such actions as the representative determines to enforce (including by entering into 

settlements with respect to) the rights of such stockholders under the agreement of merger or consolidation, 

on the terms and subject to the conditions set forth in the agreement, (ii) that any appointment pursuant to 

clause (i) of this paragraph (a)(2) shall be irrevocable and binding on all such stockholders from and after 

the adoption of the agreement of merger or consolidation by the requisite vote of such stockholders 

pursuant to this subchapter, and (iii) that any provision adopted pursuant to this paragraph (a)(2) may not be 

amended after the merger or consolidation has become effective or may be amended only with the consent 

or approval of persons specified in the agreement of merger or consolidation. 

Any provision of the agreement of merger or consolidation adopted pursuant to this subsection (a) may be 

made dependent upon facts (including, but not limited to, the occurrence of any event, including a 

determination or action by any person or body, including the corporation) ascertainable outside of such 

agreement, provided that the manner in which such facts shall operate upon the terms of the agreement is 

clearly and expressly set forth in the agreement of merger or consolidation. 

 

On page 453, after the first full paragraph and before the next subchapter M, add the following: 

Representations and warranty insurance (“RWI”) has been uncommon in public deals, since 

public sellers are typically not liable for post-closing breaches. Recall that in such deals, the 

representations and warranties die at the closing, and their principal use is as closing conditions 

enabling the other party to not go ahead with the deal. Increasingly, however, insurers have been 

willing to offer RWI to buyers in private deals where the seller is not liable for breach damages.  

The insurance thus becomes an alternative way for buyers to protect themselves from operational 
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risks—sometimes entirely substituting for seller indemnities. So, why has RWI not been much 

used in public deals? There may be several reasons. 

• A perception that buyers are doing lighter due diligence in public deals, which might 

deter insurers for fear of unknown risks. 

• Because a significant part of due diligence in public deals involve publicly available 

documents, insurers might treat the risk factors as “known” when a breach materializes 

and therefore oppose a buyer’s claim. 

• So-called disclosure claims (either under state or federal law) are not uncommon in 

public deals, and while RWI traditionally has been a tool for managing operational risks, 

insurers might worry that it would instead become a tool to protect from legal challenges 

to the transaction itself. 

• As mentioned throughout Chapter XIV and specifically addressed in Section K, MAEs 

are often used for “bringing down” representations in public deals. Insurers might be 

worried that because liability hinges on very high materiality factors, sellers may cut 

some corners in their representations. And, because RWIs often include materiality 

scrapes (typically, insurance kicking in at a lower standard of materiality than the one 

required for a breach28), that could mean significant risk is shifted to the insurer. 

• Because deductibles are often measured as a percentage of deal size—generally between 

0.5% and 1%, although they can be lower for very large transactions— RWI could be 

impractical and ultimately not worth it for buyers in public deals, which can be valued at 

tens of billions of dollars. Similarly, but on the other end, RWIs typically cover 10% of a 

deal’s total value. Therefore, some mega-deals may exceed the maximum coverage 

available in the market, leaving buyers with the option of either paying for less coverage 

or forgoing insurance altogether. 

• The importance of confidentiality is typically greater in public deals, where the market 

trades on available information (including rumors and leaked information) and where a 

company’s stock could sustain damage if no deal is reached. Finding an insurer and 

negotiating RWIs increases the risk of leaks. Furthermore, partly because of 

confidentiality concerns, public deal negotiations can sometimes be lightning-fast, 

complicating the process of acquiring RWI, which in itself requires negotiation.29 

Commentators making the case for RWI for public deals have provided possible solutions to 

all these concerns. For example, insurers can address some of them by requiring beefier due 

diligence, carving out specific risks or claims, and imposing dollar floor thresholds or materiality 

standards for others (while still scraping below any MAE).30 Buyers can make arrangements with 

insurers to “pre-underwrite” and prepare documentation to maintain confidentiality, while 

delaying the sharing of material information until post-signing when the insurance can be 

 
28 2025 M&A Deal Terms Study, SRS ACQUIOM, 2025, https://www.srsacquiom.com/our-insights/deal-terms-study/ at 61. 
29 Igor Kirman, Ian Boczko, & Nicholas C.E. Walter, The Next Frontier for Representations and Warranties Insurance: Public 

M&A Deals?, HARV. L. SCH. F. ON CORP. GOVERNANCE, October 24, 2020, https://corpgov.law.harvard.edu/2020/10/24/the-next-

frontier-for-representations-and-warranties-insurance-public-ma-deals/#2b. 
30 Id. 
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obtained without the risk of leaks.31 So, while RWIs have historically seen limited use in public 

deals, they may become more common as market participants redesign them appropriately. 

 

CHAPTER XV: Resisting a Hostile Offer 

Add a paragraph on page 491, after the first full paragraph, as the last paragraph of Chapter 

XV.F.4: 

Recall the earlier discussion on poison pills. These may be put in place during or anticipating 

an activist campaign, or prior to any such campaign (respectively, “rainy day” and “clear day” 

pills). Similarly, a poison put may be put in on a clear day, making it properly “embedded,” or on 

a rainy day, as discussed above in the context of the Couche-Tard offer.  

When do firms use poison pills and when do they use poison puts? Recent research on poison 

puts, or, as the authors call them, poison bonds,32 provides evidence that pressure to get rid of 

poison pills (discussed in Chapter XXI, on Shareholder Activism) has led to greater adoption of 

poison bonds. The authors find that: 

The share of poison bonds among new issues has grown substantially in recent years, from 

below 20% in the 90s to over 60% since mid-2000s. This increase is predominantly driven by 

investment-grade issues. We provide causal evidence that the pressure to eliminate poison 

pills has led firms to issue poison bonds as an alternative. Our analysis suggests that this 

practice entrenches incumbent managers and destroys shareholder value. Holding a portfolio 

of firms that remove poison pills but promptly issue poison bonds results in negative 

abnormal returns of -7.3% per year.33 

 

 
31 Representations and Warranties Insurance on Take-private Transactions in North America, ATLANTIC GRP., August 2024, 

https://www.atlanticgrp.com/report/using-rwi-on-take-private-transactions.pdf. 
32 The puts are covenants; the authors are using the term to mean loan agreements that contain these ‘poison’ covenants. 
33 Rex Wang Renjie & Shuo Xia, "Poison Bonds," IWH Discussion Papers 3/2024, Halle Institute for Economic Research (IWH) 

(2024). 

https://ideas.repec.org/p/zbw/iwhdps/282993.html
https://ideas.repec.org/s/zbw/iwhdps.html
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CHAPTER XVI: Fiduciary Duty Litigation 

Add, on page 507, before A: 

While Part I of this book now includes more material on other states’ corporate laws, notably 

those of Texas and Nevada, this chapter and the remainder of this Part continues to be largely 

Delaware focused, for two reasons.  First, Delaware case law is by far the most developed and 

influential corporate case law.  Second, DExit, the move to reincorporate or incorporate in states 

other than Delaware, has importantly been motivated and propelled by the prospect of less 

litigation in those other states. We will note particular contexts in which Nevada and Texas are 

more deferential than Delaware, such as in providing for more expansive exculpation and other 

restrictions on bringing lawsuits, but mostly, the account of those states’ litigation is that their 

attempts to prevent litigation are on track to succeed.    

On page 509, replace the text starting from “Plaintiffs face…” through the end of A with the 

following:  

Plaintiffs face considerable hurdles for M&A related claims, whether the claims are 

derivative or direct. In order to survive a motion to dismiss under Rule 23.1, a derivative plaintiff 

needs a basis to plead ‘facts with particularity’ that demand is futile. How can plaintiffs find the 

facts to meet the pleading requirement? They can of course access public information, but public 

information may not suffice. They cannot get discovery until their case survives a motion to 

dismiss for failure to make demand. Plaintiffs have long been encouraged by Delaware courts to 

use “the tools at hand”—their right to inspect and make copies of a company’s books and records 

under Section 220(b)(2).34 Plaintiffs began regularly relying on shareholder books and records 

actions under Section 220 to develop the factual basis for litigation, including as to whether 

demand could be deemed futile in a derivative case. But recent changes to Section 220 have 

significantly limited the information plaintiffs can obtain, making their cases easier to dismiss at 

the pleading stage and, even if not dismissed, easier to fail at later stages. The utility of Section 

220 for pre-litigation investigation potentially has been reduced by the 2025 amendments to the 

DGCL made pursuant to SB 21. Under amended Section 220, the “books and records” that can be 

accessed by shareholders are limited to nine enumerated and specific types of documents. The 

enumerated documents include: certificates of incorporation, bylaws, stockholders’ written 

consents, written communications to stockholders, financial statements, and shareholder 

agreements under Section 122(18) (discussed in Chapter XXI), as well as minutes of stockholder 

meetings, board minutes and records of board action together with materials provided to the 

board “in connection with” such action, and director and officer independence questionnaires. 

Previously, shareholder inspection rights were far broader: they were permitted to inspect those 

books and records that were sufficient and essential to achieve the proper purpose, a much larger 

potential pool of documents, including e-mail and text messages. 

When making a demand for any of the enumerated books and records, the stockholder must 

state with “reasonable particularity” their proper purpose and the materials they seek, which 

must also be specifically related to the proper purpose. Pursuant to amended Section 220, if a 

stockholder wants access to documents beyond “enumerated books and records” such as internal 

corporate e-mails and text messages (“informal materials”), they must vault several high hurdles. 

If certain specified books and records from the enumerated list do not exist, the Court of Chancery 

may order the production of their “functional equivalent.” The Court of Chancery may order the 

corporation to produce “other specific records” if the stockholder can show a “compelling need” 

 
34 See Rales v. Blasband, 634 A2d 927 (Del. 1993), n. 10. The phrase comes from Brehm v. Eisner, 746 A.2d 244, 266–7 

(Del. 2000) See generally James D. Cox, Kenneth J. Martin & Randall S. Thomas, The Paradox of Delaware’s “Tools at Hand” 
Doctrine: An Empirical Investigation, 75 BUS. LAW. 2123 (2019–2020). 
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and “has demonstrated by clear and convincing evidence” that those records would be “necessary 

and essential” to satisfy the stated purpose. 

What are the correlate rules in Texas and Nevada, the two states competing aggressively for 

incorporations and reincorporations?  Both states have adopted limitations more restrictive than 

SB 21. For example, both Texas and Nevada have adopted de minimis stock ownership or holding 

period requirements for inspection of books and records; by contrast, Delaware has no such 

requirements, allowing even the smallest shareholder holding stock for a very short period of time 

inspection rights.35 Nevada has eliminated inspection rights for shareholders of public 

corporations.36 A similar Texas law provides that there is no right (absent active litigation) to 

inspect the books and records of a publicly traded corporation “if the corporation reasonably 

determines that the demand is in connection with” an active or pending derivative proceeding or 

an active or pending civil lawsuit to which the corporation and the shareholder or related entities 

“are expected to be adversarial named parties.”37 

Remedies for fiduciary breaches can be equitable or damages remedies, depending on the 

circumstances, as we discuss in Section F of this Chapter. 

 

A note on independence and disinterestedness 

The two foundational fiduciary duties owed by agents (for our purposes, directors and officers, 

and to some extent, controlling shareholders) to their principals (the corporation and its 

shareholders) are the duty of loyalty and the duty of care.  There is far more concern about the 

former than the latter.   Absent the specter of a loyalty breach, courts defer to managers, generally 

presuming they meet their duty of care unless there is a clear indication that they have not done 

so.  By contrast, loyalty breaches are of far more concern. Disloyalty in this context 

paradigmatically means taking advantage: because agents act for the corporation, they can do so 

in ways that benefit themselves to the detriment of shareholders.  Controlling shareholders don’t 

act for the corporation but they can use their control to the detriment of the other shareholders.  

Rather than ex post adjudication of whether the duty of loyalty was breached, courts would prefer 

to counter the effects of disloyalty by encouraging the use of corporate decision-makers who are 

not structurally disloyal – those who are independent and disinterested.  As we will see, there are 

many contexts in which courts give far greater deference to decisions made by such decision-

makers. 

Which directors count as independent? Which count as disinterested? And what is the 

relationship between the two concepts? Independence canonically is a status that a director has; 

interest is with respect to a particular transaction. Stock exchange rules require a certain 

percentage of “independent” directors, and indeed, nowadays, on public company boards, most 

directors are independent. The relevant tests reference familial, business, or professional ties, 

with a residual in case someone lacks independence for some other reason. Interest is generally 

determined in the context of particular court proceedings—is a director “disinterested” such that 

her decision as to whether to bring a lawsuit or agree to a transaction on particular terms can be 

expected to be on the merits rather than being compromised and conflicted? Courts in Delaware 

had been getting more apt to consider a director interested in a variety of contexts.  DGCL Section 

144, as amended by SB 21, makes a challenge to independence quite difficult to meet in the 

context of controlling shareholder transactions; it is likely that its effect will also carry over to 

other determinations of independence or disinterest, a matter we discuss in Chapter XX.  

 
35 TX Bus. Orgs. § 21.218 (minimum five percent ownership or be a shareholder for at least six months); Nev. Rev. Stat. § 

78.257(1) (minimum fifteen percent ownership). 
36 Nev. Rev. Stat. § 78.257(7). 
37 TX Bus. Orgs. § 21.218(b-2) (as amended by S.B. No. 29 2025). 
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On page 510, at the end of the carryover paragraph, add the following: 

In 2025, the same statutory protection was afforded to controlling shareholders. SB 21 adds 

DGCL § 144(d)(5), which provides exculpation of monetary damages for controlling shareholders. 

Interestingly, the exculpation, which largely mirrors the exculpation of directors and officers 

under DGCL § 102(b)(7), is accorded to controlling shareholders by default, while the officer and 

director exculpation must be provided for in the certificate of incorporation.  

 

On page 512, before C., add the following: 

Some jurisdictions go further in their exculpation statutes. For example, Nevada’s statute 

provides exculpation for monetary liability for violations of both the duty of care and at least 

some violations of the duty of loyalty, without need for such exculpation to be in a corporation’s 

certificate of incorporation. Pleading non-exculpated damages claims is quite challenging. To 

state a claim for breach of fiduciary duty against directors or officers under Nevada law, the 

shareholder must (1) rebut the statutorily enshrined business judgment rule and (2) prove a 

breach of fiduciary duty involving “intentional misconduct, fraud or a knowing violation of 

law.”38 Moreover, exculpation for controlling stockholders is as broad as their duties are narrow. 

“The only fiduciary duty of a controlling stockholder” is to refrain from unduly influencing 

directors or officers into breaching a nonexculpated fiduciary duty by approving a transaction in 

which the controller has a conflict of interest and which materially and financially benefits the 

controller at the expense of other stockholders.39 They are “presumed to have not breached 

[their] fiduciary duty” if the transaction has been approved a committee of fully disinterested 

directors or by the board following a recommendation by such committee,40 and exculpated 

from monetary liability against the corporation or its stockholders unless the mentioned 

presumption is rebutted and a breach of their sole fiduciary duty is proven.41 Texas’s statute is 

largely the same as Nevada’s in this regard.  

 

On page 513, at the end of the carryover paragraph, add the following: 

(All this being said, as we will discuss in Chapter XXI, 2024 amendments to the DCGL, Section 

122(18), allow agreements by which shareholders can get significant control rights that can effectively 

override the board’s overall managerial role.)42 

 
38 Nev. Rev. Stat. § 78.138(7); cf. Nev. Rev. Stat. § 78.138(1) (as amended by AB239 2025) (“The fiduciary duties of directors 

and officers are to exercise their respective powers in good faith, on an informed basis and with a view to the interests of the 

corporation.”). 
39 Nev. Rev. Stat. § 78.240(3) (as amended by AB239 2025). 
40 Nev. Rev. Stat. § 78.240(4) (as amended by AB239 2025). 
41 Nev. Rev. Stat. § 78.240(5) (as amended by AB239 2025). 
42 For a long time, something similar has been permitted in close corporations (i.e., a privately held corporation with a limited 

number of stockholders) under DGCL Section 350. Under that provision, the board may sign an agreement with a majority of 

the stockholders even though the agreement would limit the board’s powers under Section 141(a). So, the flexibility already 

granted to closely held entities in this respect has now been bestowed upon all corporations. But  Section 122(18) may allow 
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On page 514, in the paragraph starting “With respect to”, add the following after the first 

sentence (ending with, “the most exacting standard, entire fairness, may be available”): 

As will be discussed in Chapter XX, DGCL § 144 as amended in 2025 offers a statutory 

roadmap for corporations to insulate transactions with controllers or interested directors or 

officers from entire fairness review. Except for controller “going private transactions” (freeze-

outs), which require both procedural safeguards for cleansing, a conflicted transaction may not 

be subject to equitable relief or a damages award for breaches of fiduciary duty in connection 

therewith if it has been approved by a majority of the disinterested directors voting on the 

transaction or the majority of the votes cast by the informed and uncoerced disinterested 

stockholders. 

 

On pages 517–518, replace the text starting with the fourth sentence of the first full paragraph 

through the end of subsection 1 on page 518 and with the following: 

These procedures include, among others, approval by disinterested directors or shareholders 

or both, intended to lessen the influence of interested parties. Note, though, that amended DGCL 

144 allows a corporation to achieve business judgment deference with fewer protective 

mechanisms than was previously the case.   

Under new DGCL Section 144, if a conflicted transaction (principally, between a corporation 

and one of its directors, officers, or controlling stockholders) that is not a freeze-out is approved 

by an informed disinterested majority of a special committee of the board or a majority of the 

votes cast by the informed, uncoerced, and disinterested stockholders, it is “cleansed” and given 

irrebuttable business judgment deference. Absent use of one of these mechanisms, the burden 

remains on the defendants to bear the burden of proving the transaction was fair to the 

corporation. If the transaction is a “freeze-out” (a controller using its influence to eliminate the 

minority’s interest in the company), the transaction must be approved by both the disinterested 

directors and the stockholders to get business judgment deference.43 See Chapter XX for a more 

detailed discussion.  

Prior to the 2025 amendments to Section 144 (discussed in Chapter XX) and under In re 

Match Group, Inc. Derivative Litigation,44 both prongs had to be satisfied to cleanse any 

conflicted-controller transaction. Were only one used—the transaction was either approved by a 

majority of the disinterested directors or stockholders, but not both—the defendants’ burden of 

showing the transaction’s entire fairness was shifted to the plaintiffs, who then had the burden 

of showing (un)fairness. After the amendments, and as noted above, both prongs are now required 

only for going-private transactions. With respect to other interested controller transactions, one 

is enough (which in practice means that companies may cleanse conflicted controller transactions 

without going to the stockholders). In either case, reliance on statutory cleansing mechanisms 

can materially affect the standard of review and the level of judicial scrutiny a transaction will 

 
for more expansive agreements granting power   to stockholders than does Section 350. First, statutory close corporations are 

limited to private corporations, whereas a 122(18) stockholder agreement can be used in both private and public corporations. 

Second, where stockholders are managing a close corporation, the stockholders inherit the fiduciary obligations and liabilities 

of the board, whereas there is no such imputation to stockholders in 122(18). Finally, stockholders of close corporations are on 

notice that they are stockholders in a close corporation, insofar as there must be a provision to that effect in  the certificate of 

incorporation. There is no such notice to stockholders in a corporation with an active 122(18) stockholder agreement where 

such agreements are not incorporated into the certificate of incorporation. 
43 The now revised DGCL § 144(c) and (e)(6) defines this as a “going private transaction.” 
44 In re Match Group, Inc. Derivative Litigation, 315 A.3d 446 (Del. 2024). 
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be subject to. The incentives created by Section 144’s cleansing mechanism can, and do, affect the 

way deal planners structure deals.   

 

On page 525, replace the second paragraph with the following: 

Note that after amendments to the DGCL in 2025, a transaction that is protected by any of 

the safe harbors in revised § 144(a)–(c) “may not be the subject of equitable relief, or give rise to 

an award of damages.” In effect, where a merger is structured to comply with the requirements 

of § 144, the only remedy available is an appraisal proceeding (see Chapter III). 

 

 

 

  



40 
 

CHAPTER XVII: The Decision to Defend the Corporation 

Note on SB 21:  

In theory, the main doctrine discussed in this chapter, Unocal, remains viable 

notwithstanding SB 21. (See DGCL Section 144(d)(6)).  We will have to see how corporate law 

develops.   

 

Starting on page 552, replace the Unitrin case (552-569) with the following:  

In the Unitrin case, Unitrin, Inc. v. American General Corp. the Delaware Supreme Court 

refined the application of Unocal’s proportionality prong. American General Corporation 

announced an unsolicited offer to acquire Unitrin for $50-3/8 per share, representing a 30% 

premium over market price at the time. Unitrin’s board, comprised of seven directors, including 

five non-employee directors who collectively held approximately 23% of the company’s 

outstanding shares, unanimously rejected the offer as inadequate. Following American General’s 

public announcement of its proposal, Unitrin’s board implemented a two-stage defensive strategy: 

first adopting a poison pill and an advance notice bylaw provision, then subsequently authorizing 

a stock repurchase program for up to ten million shares. The effect of the stock repurchase 

program would be to increase the relative ownership stake of insiders, making it harder for 

American General to take control. The Court of Chancery preliminarily enjoined the repurchase 

program as disproportionate under Unocal, finding that while the poison pill was a reasonable 

response to the threat posed by American General's offer, the additional repurchase program was 

“unnecessary” and designed to entrench management by creating a 28% voting block that would 

effectively preclude any successful proxy contest. 

In Unitrin, the Court once again took the opportunity to carve back the Chancery Court’s 

evolving view of substantive coercion. First, the court reaffirmed the tripartite taxonomy of 

takeover threats identified by Prof. Gilson and Chancellor Allen: opportunity loss, structural 

coercion, and substantive coercion. However, the court reaffirmed its earlier holding in 

Paramount:  that the “inadequate value” of an all-cash offer can be a “legally cognizable threat” 

under Unocal. Where a board has determined that an unsolicited offer represents inadequate 

value, that, without more, will be sufficient to support a board’s identification of a threat to the 

corporation under Unocal. Once the board had determined that substantive coercion was a threat, 

it was not for the trial court to step into the board’s shoes to decide when that threat had abated. 

That decision, the Court held, was one solely for the board and not for the trial court. The Supreme 

Court’s interpretation of substantive coercion robbed the concept developed by Gilson and Allen 

of much of the plasticity it was hoped that Unocal would provide courts.  

Next, the Court dealt with Unocal’s range of reasonableness analysis. The Court’s treatment 

of the range of reasonableness analysis represents perhaps Unitrin’s most significant doctrinal 

contribution. The Court reaffirmed that directors may not act solely or primarily out of a desire 

to perpetuate themselves in office. But they need not use the least restrictive defensive devices 

possible.  The Court established a two-tiered framework for evaluating the reasonableness of 

defensive measures under Unocal’s proportionality prong. First, whether the defensive response 

is “draconian” by being either preclusive or coercive, and second, whether the measure otherwise 

falls within a “range of reasonableness.” Where a board’s defensive response is not draconian 

(neither preclusive nor coercive) and is within a range of reasonableness, a court will not 

substitute its judgment for that of the board.  

This formulation rejects the Court of Chancery’s application of an “unnecessary” standard, 

which the Supreme Court characterized as an improper substitution of judicial business judgment 
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for that of the board. The Court emphasized that “a court applying enhanced judicial scrutiny 

should be deciding whether the directors made a reasonable decision, not a perfect decision,” and 

that if a board selected one of several reasonable alternatives, courts should not second-guess that 

choice. The range of reasonableness standard thus provides boards with meaningful latitude in 

crafting defensive responses while maintaining judicial oversight to prevent truly abusive 

measures. This approach recognizes that corporate directors, not judges, are best positioned to 

evaluate the specific threats facing their corporations and to design appropriate responses within 

the bounds of fiduciary duty. 

The court’s application of the draconian test to Unitrin’s defensive measures illustrates how 

the range of reasonableness analysis operates in practice to distinguish between permissible and 

impermissible defensive tactics. Whether a defensive measure is draconian focuses on the 

structural effects of defensive measures rather than their tactical impact on particular bidders. 

A defensive measure that makes a takeover more difficult or expensive is not necessarily 

draconian if it preserves meaningful avenues for shareholder choice and bidder competition. The 

Supreme Court found that Unitrin’s repurchase program was not draconian within the meaning 

of Unocal because it was neither coercive nor preclusive. The repurchase program was not coercive 

because it was a limited, nondiscriminatory self-tender that did not force shareholders into 

unwanted transactions, and all shareholders could voluntarily realize the same benefits by selling 

in the open market. The program was also not preclusive because it did not prevent American 

General from pursuing either a tender offer or a proxy contest even if it made such a pursuit 

harder or more expensive. Preclusion in this sense requires making a tender offer 

“mathematically impossible or realistically unattainable.”  

Merely not being draconian is not enough: the defensive measure must also lie “within a 

range of reasonableness.” In considering whether a non-draconian defensive measure lies within 

a range of reasonableness a trial court should take into consideration whether:  

 

(1) the defensive measure is a statutorily authorized form of business decision which a board 

of directors may routinely make in a non-takeover context; 

(2) as a defensive response to an unsolicited offer whether it was limited and corresponded 

in degree or magnitude to the degree or magnitude of the threat, (i.e., assuming the threat 

was relatively “mild,” was the response relatively “mild?”); [and] 

(3) with the [defensive measure], the board properly recognized that all shareholders are not 

alike, and provided immediate liquidity to those shareholders who wanted it.  

Consequently, if the board of directors’ defensive response is not draconian (preclusive or 

coercive) and is within a “range of reasonableness,” a court will not substitute its judgment for 

the board’s.  

 

On page 599. Add the following new section I after Section H: 

  

DOCTRINAL EXTENSIONS OF UNOCAL 

Although Unocal’s core charge is to engage in a preliminary inquiry into a board’s 

decisionmaking process in the context of defensive measures adopted in response to an unwanted 

bid, Unocal’s analytical power is plastic enough that it can be deployed in other circumstances 

where the court would benefit from a more searching inquiry prior to granting the board the 

benefit of the business judgment presumption.  

For example, in Blasius Industries, Inc. v. Atlas Corp. (Del. Ch. 1988), Chancellor Allen 

announced a two prong test for board actions taken with the primary purpose of interfering with 
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shareholder voting. Under Blasius, when a board acts with the primary purpose of interfering 

with a shareholder vote, that action is subject to a enhanced scrutiny. In such cases, the board 

bears a burden at the outset of litigation of demonstrating a “compelling justification.” Courts 

struggled to apply the Blasius standard independent of Unocal. Ultimately in MM Companies v. 

Liquid Audio (Del. 2003) the Delaware Supreme Court folded Blasius into Unocal. Discussing the 

applicable law in two subsequent cases, Coster v. UIP Companies, Inc., 300 A.3d 656 (Del. 2023) 

and Vejseli v. Duffy, 2025 WL 1452842 (Del. Ch. May 21, 2025), the court expressly applied the 

Unocal framework to claims of interference with shareholder voting.45 

In 2024, the Delaware Court of Chancery extended Unocal’s proportionality test to another 

circumstance. In re Sears Hometown and Outlet Stores, Inc. Stockholder Litigation, 309 A.3d 474 

(Del. Ch. 2024) the court applied Unocal to review shareholder-level voting actions of controlling 

shareholders. Sears involved Eddie Lampert’s use of his controlling position to block an 

independent committee’s liquidation plan through the adoption of a bylaw amendment requiring 

dual approvals separated by thirty business days, effectively giving him a veto over board 

decisions he opposed. Vice Chancellor Laster recognized that Unocal’s enhanced scrutiny can 

apply when a court reviews whether a controller violated its fiduciary duties to the corporation 

and its shareholders when exercising its voting rights. 

Controlling shareholders are not prohibited from using their voting power to prevent board 

actions. However, when the controller uses its “voting power affirmatively to change the status 

quo,” the controller owes (1) a duty of loyalty that forbids the controller from intentionally 

harming the corporation or minority stockholders, as well as a (2) a duty of care that requires the 

controller to avoid harm to the corporation or minority through gross negligence.46 Where a 

controller uses their voting power to disturb the status quo, that exercise may be scrutinized 

under Unocal’s test for reasonableness. This formulation represents an adaptation of the 

traditional Unocal framework, recognizing that the same structural conflicts and potential for 

abuse that justify enhanced scrutiny in the director context can manifest when controllers 

exercise their rights as stockholders in ways that blur traditional governance boundaries. 

The validity and application of the Sears Hometown holding is uncertain given the passage 

of SB. 21.  However, while on appeal, the case was settled for a $9.37 million payment by Eddie 

Lampert and affiliated entities:  this issue has thus not been addressed by the Delaware Supreme 

Court.   

 

 

  

 
45 For a discussion of Coster on this issue, see Ann M. Lipton, So Long, Blasius?, Bus. L. Prof. Blog (July 1, 2023), 

https://www.businesslawprofessors.com/2023/07/so-long-blasius/. 
46 Amended DGCL § 144 added new § 144(d)(5), which provides for automatic exculpation form monetary damages for controlling 

shareholders for any potential violations of their duty of care to the corporation and its shareholders. New (d)(5) effectively 

overrules Sears’ acknowledgment that controlling shareholders have duties of care to their fellow shareholders.       

https://www.businesslawprofessors.com/2023/07/so-long-blasius/
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CHAPTER XVIII: The Sale Process 

Note on SB 21:  

In theory, the main doctrine discussed in Chapters XVIII and XIX, Revlon, remains viable 

notwithstanding SB 21.  We discuss this further in the Note to Chapter XIX. We will have to see 

how corporate law develops.   

 

On page 604, at the end of the first paragraph, add the following: 

       In Revlon, decided one year later, the Delaware Supreme Court articulated what directors’ 

fiduciary duties require in sale of control transactions. Indeed, had Van Gorkom been 

adjudicated post-Revlon, it would almost certainly have been tried using that framework, which 

charges fiduciaries “with getting the best price for the stockholders at a sale of the company.”47   

On page 624, in the second paragraph, add the following after the third sentence, ending with 

“for the breach of the duty of care”: 

Moreover, in 2025, with SB 21, the Delaware legislature adopted 144(d)(5). The provision 

shields controlling shareholders from liability for monetary damages due to breaches of the duty 

of care. 

 

  

 
47 Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 (Del. 1986). 
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CHAPTER XIX: Selling the Corporation 

Note on SB 21:  

What effect will SB 21 have on the main doctrine discussed in Chapters XVIII and XIX, Revlon?  

We think Revlon survives unchanged; we should note, however, that the law is new, and there 

are some commentators who think the applicability of Revlon has been changed or even curtailed, 

perhaps significantly.  

Add to 627, replace the last sentence before A with:  

These cases, together with Smith v. Van Gorkom, discussed in the previous Chapter, provide 

guidance as to how directors should proceed; they address both the process and the substance of 

the sale transaction.  Even insofar as SB 21 may make litigation alleging breach of duty by 

managers (or controlling shareholders) more difficult to pursue, we can nevertheless expect 

transacting parties to continue being guided by what is now long-standing precedent in practice.  

Add to page 683, as its own paragraph at the end of Chapter XIX.C.4: 

A 2023 case, In Re Edgio, Inc. Stockholders Litigation, C.A. No. 2022-0624-MTZ (Del. Ch. 2023), 

addressed the effect of Corwin on claims for post-closing equitable relief under Unocal. Limelight, 

a public company, bought another company from an investor, with the investor receiving 35% of 

Limelight’s stock. The transaction required Limelight shareholder approval because of the 

NASDAQ rule (issuance of 20% or more of a company’s stock) discussed in Chapter II. Limelight 

and the investor/seller entered into an agreement in which the seller agreed to, among other 

things, “vote in favor of the Board’s recommendations with respect to director nominations and 

against any nominees not recommended by the Board,” for other non-routine matters submitted 

for a stockholder vote, …vote in favor of the Board’s recommendation or pro rata with all other 

Company stockholders” and agree to certain restrictions on transferring their shares. 

Shareholders made Unocal claims of board entrenchment. Limelight claimed that they were 

entitled to business judgment deference. The court held that:   

the claim here—a claim to enjoin enduring alleged entrenchment devices—is not a type of 

claim that Corwin was designed to cleanse. In Corwin, our Supreme Court held a stockholder 

vote could cleanse a post-closing claim for damages, even if enhanced scrutiny under Revlon 

was warranted. Emphasizing that holding was limited to claims seeking monetary relief, our 

Supreme Court explained the ruling would not “impair the operation of Unocal” in its core 

function of elevating scrutiny for claims for injunctive relief. 

SB 21, adopted in 2025, may have made the Corwin doctrine less relevant. It amended DGCL 

§144 to provide that approval by either disinterested stockholders or disinterested directors will 

create a statutory safe harbor for interested transactions, including those transactions that might 

have previously relied on Corwin to cleanse them. Such transactions, though, are still subject to 

potential disclosure claims.   

 

CHAPTER XX: Conflicts of Interest: Director, Officer, and Shareholder 

conflicts  

Replace the chapter with a new chapter, as follows:  

https://complianceconcourse.willkie.com/articles/current-trends-in-spac-litigation-and-regulatory-scrutiny/


45 
 

 

CHAPTER XX 

CONFLICTS OF INTEREST: DIRECTOR, 
OFFICER, AND SHAREHOLDER CONFLICTS 

■   ■   ■ 

 

 

In March 2025, the Delaware Legislature adopted SB 21. SB 21 amended § 144 to create a 

statutory safe harbor for transactions involving interested officers, directors and controlling 

shareholders. Delaware’s new legislative approach to conflict transactions came in response to a 

“DExit” campaign by a number of high-profile tech businesses and particularly, those with 

controlling shareholders. In amending § 144, the Legislature abandoned a decades-long project 

by the Delaware courts to regulate conflict transactions involving controlling shareholders in 

favor of a statutory approach that largely mimics the approach to conflict transactions laid out in 

MBCA Subchapter 8F (Director’s Conflicting Interest Transactions).  

Led by firms like Tesla, TripAdvisor, and Roblox, all of which reincorporated from Delaware 

to Texas and Nevada, proponents of amendments to § 144 argued that the Delaware courts had 

created a high degree of legal uncertainty for Delaware corporations. The proponents were 

particularly troubled by the Delaware Supreme Court’s decision in In re Match Group, Inc. 

Derivative Litigation, 315 A.3d 446 (Del. 2024), which extended the Court’s jurisprudence with 

respect to freezeout transactions to all conflict transactions between a corporation and a 

controlling shareholder (that is, transactions in which the controller gets a non-ratable benefit 

not shared with shareholders generally). The adoption of a statutory safe harbor would, in the 

words of proponents, reset the law with respect to conflict transactions back to where it was in 

the mid-2010s, and thereby reduce incentives for firms to reincorporate out of Delaware. The 

amendments were highly controversial. But they are nevertheless in force, and challenges to them 

have failed.48  

A conflict transaction is one in which a director, officer or a controlling shareholder of a 

corporation has a material personal interest in the outcome that is distinct from, and potentially 

adverse to, the interests of the corporation and its stockholders (or its minority stockholders, as 

applicable). The classic example is a director who sits on both sides of a transaction: she is a 

fiduciary of the corporation obligated to act in the stockholders’ best interests, but she also 

personally benefits from the transaction, creating an incentive to cause the corporation to agree 

to terms that enrich her at the stockholders’ expense. The concern is structural. Unlike a 

disinterested director who has no personal stake in whether a deal closes or on what terms, a 

conflicted director cannot be trusted to bring impartial judgment to the transaction. Delaware 

courts have long recognized this problem as one of the central challenges of corporate governance; 

a recognition reflected in the duty of loyalty’s status as the most fundamental of the fiduciary 

duties and the only one for which exculpation is unavailable. 

 
48 The constitutionality of the new statute was affirmed in February of 2026, in Rutledge v. Clearway Energy Group LLC (Del. 

2026). 
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Delaware corporate law traditionally has saved its greatest scrutiny for conflict transactions.  

When a fiduciary is on both sides of a transaction, the process by which terms are negotiated is 

corrupted: the fiduciary controls the corporation’s decision-making machinery while 

simultaneously representing the counterparty’s interest, which means the arm’s-length dynamic 

that ordinarily disciplines commercial negotiations is absent. Information asymmetries 

compound the problem. Insiders have access to non-public information about the corporation’s 

assets, liabilities, and prospects that outside stockholders lack, and they can exploit that 

informational advantage to structure transactions that appear fair on the surface while 

transferring value away from minority stockholders. This is why Delaware law traditionally 

applied its most demanding standard of review, entire fairness, to conflict transactions, placing 

the burden squarely on the interested fiduciary rather than on the complaining stockholder. 

One of the most economically significant categories of conflict transactions is what academics 

call “tunneling.” Tunneling is the extraction of value from a corporation by its controlling 

stockholder or management at the expense of minority stockholders, through mechanisms that 

are formally legal but substantively exploitative. The term, coined by economists studying 

corporate governance in emerging markets, captures the image of value being siphoned out of the 

corporate entity through a hidden channel rather than distributed pro rata to all stockholders. 

Tunneling can take many forms: above-market compensation paid to executives or their affiliates; 

related-party contracts under which the corporation purchases goods or services from a business 

owned by a controlling stockholder at inflated prices; loans from the corporation to insiders on 

below-market terms; the diversion of corporate opportunities to entities controlled by insiders; or 

asset transfers at prices that benefit the insider-acquirer at the corporation’s expense. What these 

transactions share is that the insider is using the corporation as a personal treasury, causing it 

to enter transactions it would not enter at arm’s length. At the same time, minority stockholders 

bear the economic cost of the value transferred to the insider via tunneling. 

Tunneling is particularly insidious because it can be difficult to detect and even more difficult 

to prove. The primary legal check on tunneling has been the entire fairness standard, which shifts 

the burden of proof to the interested fiduciary and requires a showing that the transaction was 

both procedurally and substantively fair to minority stockholders.  

 

One heavily scrutinized type of tunneling is the freezeout transaction, also called a “going 

private” transaction or a squeeze-out merger. A freezeout transaction presents the conflict of 

interest problem in its most obvious form. In a freezeout, a controlling stockholder uses her 

majority voting power to approve a transaction and cause the corporation to merge with a wholly 

owned subsidiary, converting the minority stockholders’ shares into cash and eliminating their 

equity interest in the enterprise entirely. The minority stockholders have no choice but to accept 

the cash consideration offered. The merger structure prevents minority shareholders from 

continuing to hold their shares. The conflict is direct and complete: the controlling stockholder 

simultaneously determines the price that will be paid (through its control of the board and the 

merger process) and is the primary beneficiary of paying as little as possible. Unlike a tunneling 

transaction, which siphons value incrementally, a freezeout is a single transaction that 

permanently eliminates the minority’s economic and governance rights. If the price is inadequate, 

there is no opportunity to recoup the loss through continued stock ownership or future price 

appreciation. The minority is simply cashed out and gone.  A core aspect of fiduciary law is that 

the minority is entitled to be protected against this kind of abuse by the majority.  
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The doctrinal response in Delaware has been that fiduciaries who engage in self-dealing 

behavior of the types described above bear a burden of establishing the fairness of their 

transactions. Over the years, the courts recognized that procedural protections could negate the 

effects of the fiduciary’s influence over the self-dealing transaction, such that the transaction 

could nevertheless be accorded business judgment deference. Conflicted officers and directors who 

sought approval by a majority of unconflicted directors could thus gain the business judgment 

deference for any self-dealing transactions. Similarly, a controlling shareholder who engineered 

a freezeout initially bore the burden of establishing the fairness of the transaction (e.g. Weinberger 

v. UOP). But, if the controller put into place certain procedural protections that mimicked the 

dynamics of an arm’s length transaction, the freezeout could be granted the deference of business 

judgment. Below, we describe the evolution of the doctrine, and the changes brought on by SB 21.  

FREEZEOUTS 

1. HISTORY OF FREEZEOUTS 

In a freezeout, a controlling shareholder “freezes out” the minority shareholders, in a 

transaction that cashes them out, usually a merger, and gives her complete ownership of the 

corporation. The law is concerned that the controller can structure the transaction to benefit 

herself   at the expense of the minority shareholders, paradigmatically by paying too little for the 

minority’s shares.  

Who counts as a controller? Certainly, a shareholder who owns more than 50% of the votes 

of a corporation is, by virtue of her stock ownership, a controller. A shareholder who owns less 

than 50% but more than 33% of the votes of a corporation may nevertheless exercise control 

functionally equivalent to that of a stockholder that controls more than 50% of the corporation’s 

voting power and be deemed a controller (DGCL § 144(e)(2)).  

As a general proposition, shareholders do not owe fiduciary duties to other shareholders. But 

controlling shareholders do owe such duties, because they have both the incentive and ability to 

benefit themselves in ways that harm the other shareholders. A controller can make an offer for 

the rest of the shares; any offer by a third party to buy all the shares will not be viable insofar as 

the controller refuses to sell her shares into such an offer. The controller therefore has the ability 

to freeze out the minority shareholders, and can pay less than fair value for their stock. The 

freezeout jurisprudence that developed over the years puts this concern squarely at the fore.  

Courts developed an exacting standard of review, “entire fairness” to address this concern. A 

transaction had to meet this standard. The burden to show entire fairness belonged to the 

defendant, unless certain procedural protections (roughly, approval by disinterested directors or 

shareholders) were employed, in which case the burden shifted to the plaintiff to show the 

transaction lacked entire fairness. As we discuss below, in Kahn v. M & F Worldwide Corporation 

, 88 A.3d 635 (Del. 2014) (“MFW”), the Delaware Supreme Court held that if sufficient procedural 

protections, as discussed in detail below, but notably including both disinterested director and 

shareholder approval, were used, a transaction could get business judgment deference, such that 

the case could be dismissed at the pleading stage, not requiring a trial. Amended § 144 made 

getting business judgment deference for a freezeout transaction easier; while both types of 

procedural protections are still needed, the showing required has been considerably relaxed. In 

what follows, we first review how the law in this area has developed.  

By way of further background, note that like many changes in the state corporate law, 

imposing additional scrutiny on freezeouts resulted from an external threat, in this case possible 

encroachment by Federal regulators due to abuses of minority shareholders of public 

corporations: 
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The third wave of merger activity subsided in the early 1970s with the popping of the 

conglomerate stock bubble and repeated U.S. economic recession. These two events 

combined to birth the next major issue of takeover regulation: the abusive going-private. 

These were largely “take ’em public high-buy ’em out low” affairs; controlling affiliates 

of corporations who had only recently engaged in initial public offerings when stock 

market prices were substantially higher offered to buy out their own publicly held stock 

at markedly lower prices. Because there was an inherently coercive element in these 

transactions and the opportune timing was at the affiliates’ discretion, these purchases 

engendered cries of fraud and unjust enrichment. The states’ response was, at least 

initially, relatively sluggish, and the SEC again took the wheel maintaining its role as 

the nation’s primary takeover regulator. . . . 

Regulation of going-privates thus was initially driven by the SEC. In a polemical speech 

made at Notre Dame law school, SEC Commissioner A. A. Sommer, Jr., initiated the 

SEC charge against going-private transactions. He labeled them as “serious, unfair, and 

sometimes disgraceful, a perversion of the whole process of public financing.” 

[After a trajectory involving rules initially proposed in 1975 and later re-proposed, Rule 

13e-3 was finally adopted by the SEC in 1979, establishing a new disclosure-based 

regime for going-private transactions. Most notably, the rules now obligated boards in 

going-private transactions to express an opinion as to the “fairness” of the transaction to 

unaffiliated shareholders. The rules also enhanced disclosure requirements including 

disclosure of all presentations to the board. The rules thus offered a disclosure based 

remedy for going-private transactions. The underlying theory for the new rule was that 

where shareholders have full information with respect to a going private transaction 

they should be permitted to accept or reject the offer through their use of the shareholder 

franchise.] 

But dissatisfaction with going-privates remained. In Singer v. Magnavox, [380 A.2d 969 

(Del. 1977)] the Delaware Supreme Court held that a going-private transaction must 

have a valid business purpose. A transaction “made for the sole purpose of freezing out 

minority shareholders” lacked such purpose and therefore was “an abuse of the corporate 

process.” The court further held that even if a valid business purpose was existent, a 

Delaware court should still “scrutinize the circumstances for compliance with the [ ]rule 

of ‘entire fairness’. . . .” Singer was arguably Delaware’s attempt to forestall SEC 

rulemaking and was in reaction to the SEC’s heated criticism of going-privates.49 

Many states adopted the business purpose test. Delaware later abandoned it, as discussed 

below in Weinberger v. UOP. 

2. WEINBERGER V. UOP 

In 1983, in Weinberger v. UOP, Inc., the Delaware Supreme Court issued a seminal opinion 

on freezeouts. The case held that controlling shareholder freezeout transactions would be subject 

to entire fairness review. Weinberger also expressly reversed the holding in Singer v. Magnavox, 

380 A.2d 969 (Del. 1977), that a controller needed to demonstrate a valid business purpose to 

carry out a freezeout. The Weinberger case was the first in a series of Delaware Supreme Court 

cases developing the jurisprudence in this area. With the exception of Weinberger, which remains 

good law, the post-Weinberger jurispruidence as to how to achieve a burden shift or business 

judgement deference for controller conflict transactions was largely supplanted by the adoption 

of amended § 144 in 2025. 

 
49 Steven M. Davidoff, The SEC and The Failure of Federal Takeover Litigation, 34 FLA. ST. U. L. REV. 211, 219–22 (2007). 
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WEINBERGER V. UOP, INC. 
Supreme Court of Delaware 

457 A.2d 701 (1983) 

MOORE, JUSTICE: 

This post-trial appeal was reheard en banc from a decision of the Court of Chancery. It was 

brought by the class action plaintiff below, a former shareholder of UOP, Inc., who challenged the 

elimination of UOP’s minority shareholders by a cash-out merger between UOP and its majority 

owner, The Signal Companies, Inc. . . . The present Chancellor held that the terms of the merger 

were fair to the plaintiff and the other minority shareholders of UOP. Accordingly, he entered 

judgment in favor of the defendants. . . . 

The Chancellor . . . held that even though the ultimate burden of proof is on the majority 

shareholder to show by a preponderance of the evidence that the transaction is fair, it is first the 

burden of the plaintiff attacking the merger to demonstrate some basis for invoking the fairness 

obligation. We agree with that principle. However, where corporate action has been approved by 

an informed vote of a majority of the minority shareholders, we conclude that the burden entirely 

shifts to the plaintiff to show that the transaction was unfair to the minority. But in all this, the 

burden clearly remains on those relying on the vote to show that they completely disclosed all 

material facts relevant to the transaction. 

I. 

. . . 

Signal is a diversified, technically based company operating through various subsidiaries. Its 

stock is publicly traded on the New York, Philadelphia and Pacific Stock Exchanges. UOP, 

formerly known as Universal Oil Products Company, was a diversified industrial company 

engaged in various lines of business, including petroleum and petro-chemical services and related 

products, construction, fabricated metal products, transportation equipment products, chemicals 

and plastics, and other products and services including land development, lumber products and 

waste disposal. Its stock was publicly held and listed on the New York Stock Exchange. 

In 1974 Signal sold one of its wholly-owned subsidiaries for $420,000,000 in cash. While 

looking to invest this cash surplus, Signal became interested in UOP as a possible acquisition. 

Friendly negotiations ensued, and Signal proposed to acquire a controlling interest in UOP at a 

price of $19 per share. UOP’s representatives sought $25 per share. In the arm’s length 

bargaining that followed, an understanding was reached whereby Signal agreed to purchase from 

UOP 1,500,000 shares of UOP’s authorized but unissued stock at $21 per share. 

This purchase was contingent upon Signal making a successful cash tender offer for 

4,300,000 publicly held shares of UOP, also at a price of $21 per share. This combined method of 

acquisition permitted Signal to acquire 5,800,000 shares of stock, representing 50.5% of UOP’s 

outstanding shares. The UOP board of directors advised the company’s shareholders that it had 

no objection to Signal’s tender offer at that price. Immediately before the announcement of the 

tender offer, UOP’s common stock had been trading on the New York Stock Exchange at a fraction 

under $14 per share. 

The negotiations between Signal and UOP occurred during April 1975, and the resulting 

tender offer was greatly oversubscribed. However, Signal limited its total purchase of the 

tendered shares so that, when coupled with the stock bought from UOP, it had achieved its goal 

of becoming a 50.5% shareholder of UOP. 

Although UOP’s board consisted of thirteen directors, Signal nominated and elected only six. 

Of these, five were either directors or employees of Signal. The sixth, a partner in the banking 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=457+A.2d+701&appflag=67.12
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firm of Lazard Freres & Co., had been one of Signal’s representatives in the negotiations and 

bargaining with UOP concerning the tender offer and purchase price of the UOP shares. 

However, the president and chief executive officer of UOP retired during 1975, and Signal 

caused him to be replaced by James V. Crawford, a long-time employee and senior executive vice 

president of one of Signal’s wholly-owned subsidiaries. Crawford succeeded his predecessor on 

UOP’s board of directors and also was made a director of Signal. 

By the end of 1977 Signal basically was unsuccessful in finding other suitable investment 

candidates for its excess cash, and by February 1978 considered that it had no other realistic 

acquisitions available to it on a friendly basis. Once again its attention turned to UOP. 

The trial court found that at the instigation of certain Signal management personnel, 

including William W. Walkup, its board chairman, and Forrest N. Shumway, its president, a 

feasibility study was made concerning the possible acquisition of the balance of UOP’s 

outstanding shares. This study was performed by two Signal officers, Charles S. Arledge, vice 

president (director of planning), and Andrew J. Chitiea, senior vice president (chief financial 

officer). Messrs. Walkup, Shumway, Arledge and Chitiea were all directors of UOP in addition to 

their membership on the Signal board. 

Arledge and Chitiea concluded that it would be a good investment for Signal to acquire the 

remaining 49.5% of UOP shares at any price up to $24 each. Their report was discussed between 

Walkup and Shumway who, along with Arledge, Chitiea and Brewster L. Arms, internal counsel 

for Signal, constituted Signal’s senior management. . . . It was ultimately agreed that a meeting 

of Signal’s executive committee would be called to propose that Signal acquire the remaining 

outstanding stock of UOP through a cash-out merger in the range of $20 to $21 per share. 

The executive committee meeting was set for February 28, 1978. As a courtesy, UOP’s 

president, Crawford, was invited to attend, although he was not a member of Signal’s executive 

committee. On his arrival, and prior to the meeting, Crawford was asked to meet privately with 

Walkup and Shumway. He was then told of Signal’s plan to acquire full ownership of UOP and 

was asked for his reaction to the proposed price range of $20 to $21 per share. Crawford said he 

thought such a price would be “generous”, and that it was certainly one which should be submitted 

to UOP’s minority shareholders for their ultimate consideration. [Crawford does ask that 

employees be assured of continuing employment and accommodation for any stock options they 

had] . . . 

Thus, it was the consensus that a price of $20 to $21 per share would be fair to both Signal 

and the minority shareholders of UOP. Signal’s executive committee authorized its management 

“to negotiate” with UOP “for a cash acquisition of the minority ownership in UOP, Inc., with the 

intention of presenting a proposal to [Signal’s] board of directors . . . on March 6, 1978”. 

Immediately after this February 28, 1978 meeting, Signal issued a press release stating: 

The Signal Companies, Inc. and UOP, Inc. are conducting negotiations for the 

acquisition for cash by Signal of the 49.5 per cent of UOP which it does not presently 

own, announced Forrest N. Shumway, president and chief executive officer of Signal, 

and James V. Crawford, UOP president. 

Price and other terms of the proposed transaction have not yet been finalized and 

would be subject to approval of the boards of directors of Signal and UOP, scheduled to 

meet early next week, the stockholders of UOP and certain federal agencies. 

The announcement also referred to the fact that the closing price of UOP’s common stock on 

that day was $14.50 per share. 

Two days later, on March 2, 1978, Signal issued a second press release stating that its 

management would recommend a price in the range of $20 to $21 per share for UOP’s 49.5% 
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minority interest. This announcement referred to Signal’s earlier statement that “negotiations” 

were being conducted for the acquisition of the minority shares. 

Between Tuesday, February 28, 1978 and Monday, March 6, 1978, a total of four business 

days, Crawford spoke by telephone with all of UOP’s non-Signal, i.e., outside, directors. Also 

during that period, Crawford retained Lehman Brothers to render a fairness opinion as to the 

price offered the minority for its stock. . . . 

During this period Crawford also had several telephone contacts with Signal officials. In only 

one of them, however, was the price of the shares discussed. In a conversation with Walkup, 

Crawford advised that as a result of his communications with UOP’s non-Signal directors, it was 

his feeling that the price would have to be the top of the proposed range, or $21 per share, if the 

approval of UOP’s outside directors was to be obtained. But again, he did not seek any price higher 

than $21. . . . 

On Monday morning, March 6, 1978, Glanville and the senior member of the Lehman 

Brothers team flew to Des Plaines to attend the scheduled UOP directors meeting. Glanville 

looked over the assembled information during the flight. The two had with them the draft of a 

“fairness opinion letter” in which the price had been left blank. Either during or immediately 

prior to the directors’ meeting, the two-page “fairness opinion letter” was typed in final form and 

the price of $21 per share was inserted. 

On March 6, 1978, both the Signal and UOP boards were convened to consider the proposed 

merger. Telephone communications were maintained between the two meetings. Walkup, Signal’s 

board chairman, and also a UOP director, attended UOP’s meeting with Crawford in order to 

present Signal’s position and answer any questions that UOP’s non-Signal directors might have. 

Arledge and Chitiea, along with Signal’s other designees on UOP’s board, participated by 

conference telephone. All of UOP’s outside directors attended the meeting either in person or by 

conference telephone. 

First, Signal’s board unanimously adopted a resolution authorizing Signal to propose to UOP 

a cash merger of $21 per share as outlined in a certain merger agreement and other supporting 

documents. This proposal required that the merger be approved by a majority of UOP’s 

outstanding minority shares voting at the stockholders meeting at which the merger would be 

considered, and that the minority shares voting in favor of the merger, when coupled with Signal’s 

50.5% interest would have to comprise at least two-thirds of all UOP shares. Otherwise the 

proposed merger would be deemed disapproved. 

UOP’s board then considered the proposal. [The board had copies of the agreement and other 

financial and other information, and the Lehman letter.] . . . [T]he Lehman Brothers partner, and 

UOP director, commented on the information that had gone into preparation of the letter. 

Signal also suggests that the Arledge-Chitiea feasibility study, indicating that a price of up 

to $24 per share would be a “good investment” for Signal, was discussed at the UOP directors’ 

meeting. The Chancellor made no such finding, and our independent review of the record, detailed 

infra, satisfies us by a preponderance of the evidence that there was no discussion of this 

document at UOP’s board meeting. Furthermore, it is clear beyond peradventure that nothing in 

that report was ever disclosed to UOP’s minority shareholders prior to their approval of the 

merger. 

After consideration of Signal’s proposal, Walkup and Crawford left the meeting to permit a 

free and uninhibited exchange between UOP’s non-Signal directors. Upon their return a 

resolution to accept Signal’s offer was then proposed and adopted. While Signal’s men on UOP’s 

board participated in various aspects of the meeting, they abstained from voting. However, the 

minutes show that each of them “if voting would have voted yes.” 
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On March 7, 1978, UOP sent a letter to its shareholders advising them of the action taken by 

UOP’s board with respect to Signal’s offer. This document pointed out, among other things, that 

on February 28, 1978 “both companies had announced negotiations were being conducted.” 

Despite the swift board action of the two companies, the merger was not submitted to UOP’s 

shareholders until their annual meeting on May 26, 1978. In the notice of that meeting and proxy 

statement sent to shareholders in May, UOP’s management and board urged that the merger be 

approved. The proxy statement also advised: 

The price was determined after discussions between James V. Crawford, a director of 

Signal and Chief Executive Officer of UOP, and officers of Signal which took place during 

meetings on February 28, 1978, and in the course of several subsequent telephone 

conversations. (Emphasis added.) 

In the original draft of the proxy statement the word “negotiations” had been used rather 

than “discussions”. However, when the Securities and Exchange Commission sought details of 

the “negotiations” as part of its review of these materials, the term was deleted and the word 

“discussions” was substituted. The proxy statement indicated that the vote of UOP’s board in 

approving the merger had been unanimous. It also advised the shareholders that Lehman 

Brothers had given its opinion that the merger price of $21 per share was fair to UOP’s minority. 

However, it did not disclose the hurried method by which this conclusion was reached. 

As of the record date of UOP’s annual meeting, there were 11,488,302 shares of UOP common 

stock outstanding, 5,688,302 of which were owned by the minority. At the meeting only 56%, or 

3,208,652, of the minority shares were voted. Of these, 2,953,812, or 51.9% of the total minority, 

voted for the merger, and 254,840 voted against it. When Signal’s stock was added to the minority 

shares voting in favor, a total of 76.2% of UOP’s outstanding shares approved the merger while 

only 2.2% opposed it. 

By its terms the merger became effective on May 26, 1978, and each share of UOP’s stock 

held by the minority was automatically converted into a right to receive $21 cash. 

II. 

A. 

A primary issue mandating reversal is the preparation by two UOP directors, Arledge and 

Chitiea, of their feasibility study for the exclusive use and benefit of Signal. This document was 

of obvious significance to both Signal and UOP. Using UOP data, it described the advantages to 

Signal of ousting the minority at a price range of $21–$24 per share. . . . [I]t is clear from the 

record that neither Arledge nor Chitiea shared this report with their fellow directors of UOP. We 

are satisfied that no one else did either. This conduct hardly meets the fiduciary standards 

applicable to such a transaction . . . 

. . . 

Given the absence of any attempt to structure this transaction on an arm’s length basis, 

Signal cannot escape the effects of the conflicts it faced, particularly when its designees on UOP’s 

board did not totally abstain from participation in the matter. There is no “safe harbor” for such 

divided loyalties in Delaware. When directors of a Delaware corporation are on both sides of a 

transaction, they are required to demonstrate their utmost good faith and the most scrupulous 

inherent fairness of the bargain. The requirement of fairness is unflinching in its demand that 

where one stands on both sides of a transaction, he has the burden of establishing its entire 

fairness, sufficient to pass the test of careful scrutiny by the courts. 

There is no dilution of this obligation where one holds dual or multiple directorships, as in a 

parent-subsidiary context. Thus, individuals who act in a dual capacity as directors of two 

corporations, one of whom is parent and the other subsidiary, owe the same duty of good 
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management to both corporations, and in the absence of an independent negotiating structure, or 

the directors’ total abstention from any participation in the matter, this duty is to be exercised in 

light of what is best for both companies. The record demonstrates that Signal has not met this 

obligation. 

C. 

The concept of fairness has two basic aspects: fair dealing and fair price. The former embraces 

questions of when the transaction was timed, how it was initiated, structured, negotiated, 

disclosed to the directors, and how the approvals of the directors and the stockholders were 

obtained. The latter aspect of fairness relates to the economic and financial considerations of the 

proposed merger, including all relevant factors: assets, market value, earnings, future prospects, 

and any other elements that affect the intrinsic or inherent value of a company’s stock. However, 

the test for fairness is not a bifurcated one as between fair dealing and price. All aspects of the 

issue must be examined as a whole since the question is one of entire fairness. However, in a non-

fraudulent transaction we recognize that price may be the preponderant consideration 

outweighing other features of the merger. Here, we address the two basic aspects of fairness 

separately because we find reversible error as to both. 

Part of fair dealing is the obvious duty of candor. Moreover, one possessing superior 

knowledge may not mislead any stockholder by use of corporate information to which the latter 

is not privy. Delaware has long imposed this duty even upon persons who are not corporate 

officers or directors, but who nonetheless are privy to matters of interest or significance to their 

company. . . . 

How did this merger evolve? It is clear that it was entirely initiated by Signal. The serious 

time constraints under which the principals acted were all set by Signal. It had not found a 

suitable outlet for its excess cash and considered UOP a desirable investment, particularly since 

it was now in a position to acquire the whole company for itself. For whatever reasons, and they 

were only Signal’s, the entire transaction was presented to and approved by UOP’s board within 

four business days. Standing alone, this is not necessarily indicative of any lack of fairness by a 

majority shareholder. It was what occurred, or more properly, what did not occur, during this 

brief period that makes the time constraints imposed by Signal relevant to the issue of fairness. 

The structure of the transaction, again, was Signal’s doing. So far as negotiations were 

concerned, it is clear that they were modest at best. Crawford, Signal’s man at UOP, never really 

talked price with Signal, except to accede to its management’s statements on the subject, and to 

convey to Signal the UOP outside directors’ view that as between the $20–$21 range under 

consideration, it would have to be $21. The latter is not a surprising outcome, but hardly arm’s 

length negotiations. 

As we have noted, the matter of disclosure to the UOP directors was wholly flawed by the 

conflicts of interest raised by the report of Arledge and Chitiea. All of those conflicts were resolved 

by Signal in its own favor without divulging any aspect of them to UOP. . . . 

Finally, the minority stockholders were denied the critical information that Signal considered 

a price of $24 to be a good investment. Since this would have meant over $17,000,000 more to the 

minority, we cannot conclude that the shareholder vote was an informed one. Under the 

circumstances, an approval by a majority of the minority was meaningless. 

Given these particulars and the Delaware law on the subject, the record does not establish 

that this transaction satisfies any reasonable concept of fair dealing, and the Chancellor’s findings 

in that regard must be reversed. 
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E. 

Turning to the matter of price, plaintiff also challenges its fairness. His evidence was that on 

the date the merger was approved the stock was worth at least $26 per share. In support, he 

offered the testimony of a chartered investment analyst who used two basic approaches to 

valuation: a comparative analysis of the premium paid over market in ten other tender offer-

merger combinations, and a discounted cash flow analysis. 

In this breach of fiduciary duty case, the Chancellor perceived that the approach to valuation 

was the same as that in an appraisal proceeding. Consistent with precedent, he rejected plaintiff’s 

method of proof and accepted defendants’ evidence of value as being in accord with practice under 

prior case law. This means that the so-called “Delaware block” or weighted average method was 

employed wherein the elements of value, i.e., assets, market price, earnings, etc., were assigned 

a particular weight and the resulting amounts added to determine the value per share. This 

procedure has been in use for decades. However, to the extent it excludes other generally accepted 

techniques used in the financial community and the courts, it is now clearly outmoded. It is time 

we recognize this in appraisal and other stock valuation proceedings and bring our law current 

on the subject. 

While the Chancellor rejected plaintiff’s discounted cash flow method of valuing UOP’s stock, 

as not corresponding with “either logic or the existing law”, it is significant that this was 

essentially the focus, i.e., earnings potential of UOP, of Messrs. Arledge and Chitiea in their 

evaluation of the merger. Accordingly, the standard “Delaware block” or weighted average method 

of valuation, formerly employed in appraisal and other stock valuation cases, shall no longer 

exclusively control such proceedings. We believe that a more liberal approach must include proof 

of value by any techniques or methods which are generally considered acceptable in the financial 

community and otherwise admissible in court . . . . 

The plaintiff has not sought an appraisal, but rescissory damages of the type contemplated 

by Lynch v. Vickers Energy Corp. (Lynch II). In view of the approach to valuation that we 

announce today, we see no basis in our law for Lynch II’s exclusive monetary formula for relief. 

On remand the plaintiff will be permitted to test the fairness of the $21 price by the standards 

we herein establish, in conformity with the principle applicable to an appraisal—that fair value 

be determined by taking “into account all relevant factors”. In our view this includes the elements 

of rescissory damages if the Chancellor considers them susceptible of proof and a remedy 

appropriate to all the issues of fairness before him. To the extent that Lynch II purports to limit 

the Chancellor’s discretion to a single remedial formula for monetary damages in a cash-out 

merger, it is overruled. 

While a plaintiff’s monetary remedy ordinarily should be confined to the more liberalized 

appraisal proceeding herein established, we do not intend any limitation on the historic powers 

of the Chancellor to grant such other relief as the facts of a particular case may dictate. The 

appraisal remedy we approve may not be adequate in certain cases, particularly where fraud, 

misrepresentation, self-dealing, deliberate waste of corporate assets, or gross and palpable 

overreaching are involved. Under such circumstances, the Chancellor’s powers are complete to 

fashion any form of equitable and monetary relief as may be appropriate, including rescissory 

damages. Since it is apparent that this long completed transaction is too involved to undo, and in 

view of the Chancellor’s discretion, the award, if any, should be in the form of monetary damages 

based upon entire fairness standards, i.e., fair dealing and fair price. . . . 

III. 

Finally, we address the matter of business purpose. The defendants contend that the purpose 

of this merger was not a proper subject of inquiry by the trial court. The plaintiff says that no 

valid purpose existed—the entire transaction was a mere subterfuge designed to eliminate the 

minority. . . . 
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In view of the fairness test which has long been applicable to parent-subsidiary mergers, the 

expanded appraisal remedy now available to shareholders, and the broad discretion of the 

Chancellor to fashion such relief as the facts of a given case may dictate, we do not believe that 

any additional meaningful protection is afforded minority shareholders by the business purpose 

requirement of the trilogy of Singer, Tanzer, Najjar, and their progeny. Accordingly, such 

requirement shall no longer be of any force or effect. 

The judgment of the Court of Chancery, finding both the circumstances of the merger and 

the price paid the minority shareholders to be fair, is reversed. The matter is remanded for further 

proceedings consistent herewith. Upon remand the plaintiff’s post-trial motion to enlarge the 

class should be granted. 

 

3. WEINBERGER: ESTABLISHING ENTIRE FAIRNESS AND 
REJECTING BUSINESS PURPOSE 

Weinberger established “entire fairness” as the standard of review for freezeout transactions. 

Controlling shareholders buying out minority shareholders would henceforth have the burden of 

showing that the transaction was “fair.” Fairness for these purposes required fair price and fair 

dealing. Weinberger was notable in that it held that the “entire fairness” standard applied to 

controlling shareholder freezeouts even if the transaction was approved by the independent and 

disinterested directors or shareholders. 

Weinberger was also notable for rejecting the “business purpose” test. This test required 

controlling shareholders to provide a proper business reason for squeezing out minority 

shareholders. Having such a test, it was thought, would prevent a controller from taking 

advantage of a cyclical low in the company’s stock price to squeeze out minority shareholders. 

The business purpose test is still utilized in other states such as Massachusetts and New 

York. In Coggins v. New England Patriots Football Club, Inc., 397 Mass. 525, 492 N.E.2d 1112 

(1986), a holder of 10 non-voting shares of the New England Patriots sued when the controlling 

shareholder squeezed out his shares for cash. Coggins brought a suit challenging the transaction. 

The Massachusetts Supreme Court, in a ruling shortly after the Weinberger opinion, stated that 

“the ‘fairness’ test to which the Delaware court now has adhered [in Weinberger] is . . . closely 

related to the views expressed in our decisions. Unlike the Delaware court [in Weinberger], 

however, we believe that the ‘business-purpose’ test is an additional useful means under our 

statutes and case law for examining a transaction in which a controlling shareholder eliminates 

the minority interest in a corporation.”50 

The court ultimately found that the “the sole reason for the merger was to effectuate a 

restructuring of the Patriots that would enable the repayment of the [personal] indebtedness 

incurred by” the controlling shareholder. This type of personal interest did not suffice to establish 

a sufficient business purpose. While the Massachusetts Supreme Court held for the plaintiff, it 

also held that rescission was an inappropriate remedy after 10 years, the amount of time it took 

for the case to be decided by the Massachusetts Supreme Court and instead awarded money 

damages. 

What is a proper business purpose? In Alpert v. 28 Williams Street Corporation, 63 N.Y.2d 

557, 573 (1984) the New York Court of Appeals stated that: 

In the context of a freeze-out merger, variant treatment of the minority shareholders—

i.e., causing their removal—will be justified when related to the advancement of a 

general corporate interest. The benefit need not be great, but it must be for the 

corporation. For example, if the sole purpose of the merger is reduction of the number of 

 
50 Id. at 531, 492 N.E.2d at 1117. 
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profit sharers—in contrast to increasing the corporation’s capital or profits, or improving 

its management structure—there will exist no “independent corporate interest.” All of 

these purposes ultimately seek to increase the individual wealth of the remaining 

shareholders. What distinguishes a proper corporate purpose from an improper one is 

that, with the former, removal of the minority shareholders furthers the objective of 

conferring some general gain upon the corporation. Only then will the fiduciary duty of 

good and prudent management of the corporation serve to override the concurrent duty 

to treat all shareholders fairly. 

4. REMEDIES AFTER WEINBERGER 

Notably, the Weinberger case awarded damages measured by the shares’ fair value, the same 

measure as is used for appraisal proceedings, notwithstanding that the plaintiffs could no longer 

use the appraisal procedure.51 The opinion noted, though, that it did not intend to limit “the 

historic powers of the Chancellor to grant such other relief as the facts of a particular case may 

dictate.” As a practical matter, the Weinberger court’s holding opened the door to more relief to 

shareholders, allowing them to pursue quasi-appraisal damages through a post-closing action in 

certain circumstances. As discussed in Chapter III, but for the brief period when appraisal 

arbitrage was popular, because of the costs and hurdles involved in exercising the appraisal 

remedy, including retaining and paying for a lawyer, appraisal proceedings are rarely brought. 

In contrast, a Weinberger post-closing action seeking quasi-appraisal damages can be brought as 

a class action by a plaintiffs’ law firm on behalf of the entire class of shareholders, without any 

up-front costs incurred by the shareholders. The Weinberger decision therefore facilitated a more 

active market in challenging freezeouts in court, a fact with which courts have grappled 

extensively. 

5. SECTION 144 STATUTORY SAFE HARBOR 

a. Background 

Over the years, courts developed an extensive common law to regulate conflict and interested 

transactions. As noted above, they developed a standard of review, “entire fairness,” to potentially 

be applied to such transactions. In the cases, courts aimed to articulate and encourage procedural 

protections that would help “cleanse” these transactions and allow for less exacting judicial 

review, including business judgment deference. The types of transactions potentially at issue are 

interested director and officer transactions, and also, freezeouts and other (conflict) transactions 

in which controlling shareholders receivers a non-ratable benefit—that is, a benefit not shared by 

the minority shareholders.   

That controller freezeouts warranted significant scrutiny was generally accepted. But what 

about other controller conflict transactions? In 2024, the Delaware Supreme Court issued its 

decision in In re Match Group, Inc. Derivative Litigation, 315 A.3d 446 (Del. 2024), holding that 

all such transactions would be subject to the entire fairness standard unless the transaction was 

accompanied by procedural protections as laid out in “MFW”: 

“(i) the controller conditions the procession of the transaction on the approval of both a 

Special Committee and a majority of the minority stockholders; (ii) the Special 

Committee is independent; (iii) the Special Committee is empowered to freely select its 

own advisors and to say no definitively; (iv) the Special Committee meets its duty of care 

 
51 As we saw in Chapter III, insofar as a damages action seeks the same relief as appraisal rights—the fair value of 

shares—it is known as “quasi-appraisal.” Quasi-appraisal is mostly a measure of damages, but it can also be its own cause of 
action where fiduciary duty claims are not available, as in mergers under DGCL § 253, parent/subsidiary mergers. Where quasi-
appraisal yields a cause of action, it is because the board’s failure to make certain disclosures directly affected the shareholder’s 
decision not to seek appraisal rights. Had the board been truthful, a larger class of shareholders would have sought to perfect 
their appraisal rights under the statute. The plaintiff in the quasi-appraisal seeks a remedy equivalent to an appraisal for the 
entire class of shareholders—notably, without following the required steps to perfect the remedy. 
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in negotiating a fair price; (v) the vote of the minority is informed; and (vi) there is no 

coercion of the minority.” 

If all these conditions are satisfied, the business judgment rule would apply and could only 

be defeated by a showing of waste. In practice, satisfying MFW would mean dismissal on a 

pleading-stage motion. But if only one approval was obtained, of disinterested directors or 

disinterested shareholders, entire fairness would still be the applicable standard of review, with 

the burden shifted from the defendant to show entire fairness to the plaintiff needing to show the 

transaction was unfair, a significant difference insofar as the showing would entail a trial.   

The Delaware Supreme Court’s decision in Match, with its strong procedural protections 

required for business judgment deference even for non-freezeout controller conflict transactions, 

was much criticized by the defense bar and controllers themselves.  Tornetta v. Musk, 310 A.3d 

430 (Del. Ch. 2024), in which Elon Musk’s compensation package from Tesla was deemed subject 

to entire fairness and rejected as not entirely fair, was a flash point. Musk’s subsequent social 

media campaign to encourage corporations not to incorporate in Delaware gave rise to “DExit,” 

companies re-incorporating out of Delaware, or originally incorporating in other states when they 

might otherwise have incorporated in Delaware. This campaign had some success with Elon 

Musk-related entities, as well as with some other corporations which reincorporated in Texas and 

Nevada.  

The Delaware legislature was sufficiently spooked by the prospect of a large-scale DExit, that 

on February 17, 2025, Senate Bill 21 (SB 21) was introduced to the Delaware General Assembly. 

It set forth a safe harbor for freezeouts, other controlling shareholder conflict transactions, and 

also for interested director and officer transactions; it also limited the scope of books and records 

searches under DGCL Section 220, making it harder for plaintiffs to successfully plead their 

cases.  

The proposed changes, particularly those relating to controller transactions, were hotly 

debated and very controversial. Professor Ann Lipton opined that “the changes represent a 

wholesale repudiation of Delaware’s common law approach to lawmaking; instead, they most 

closely resemble the MBCA’s rule-bound approach.”52 Professor Stephen Bainbridge opined that 

“Delaware common law has gone seriously awry in this area. Both as a matter of doctrinal 

consistency and sound policy, the law needed to be changed.”53   

SB 21 passed the Delaware legislature in March 2025 and went into effect immediately. The 

principal provisions of SB 21 amended DGCL § 144, to provide safe harbors for certain 

transactions that might otherwise have been subject to greater judicial scrutiny.  

Before SB 21, § 144 was far more limited: it created a statutory safe harbor against the 19th 

century claim of voidability of interested director transactions as was part of the broader common 

law relating to such transactions. It did not purport to address possible fiduciary claims relating 

to such transactions. Amended § 144 no longer speaks to voidability.  Instead, it supplants 

common law approaches to regulating interested director, officer, and controller transactions with 

a statutory approach that largely mimics Subchapter 8F of the MBCA.  It provides a roadmap for 

cleansing conflicted transactions. Interested officer, director and controlling shareholder 

transactions that comport with the requirements of § 144 “may not be the subject of equitable 

relief, or give rise to an award of damages,” and will be accorded business judgment deference.  

a. Interested Officer and Director Transactions 

 
52 Ann Lipton, Delaware Decides Delaware Law Has No Value, BUSINESS LAW PROF BLOG (February 17, 2025), 

https://www.businesslawprofessors.com/2025/02/delaware-decides-delaware-law-has-no-value/. 

53 Seee Stephen Bainbridge, Delaware Senate Bill 21: A Comprehensive Analysis and Proposals for Improvements, 27 UCLA 

Sch. of L. Law & Econ. 1 (2025) at 7. 
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DGCL § 144(a) governs acts and transactions where directors or officers have conflicts of 

interest. For example, a corporation may agree to enter into a commercial agreement with an 

officer or director. That transaction is an interested director transaction. Prior to amended § 144 

such transactions were voidable under common law precedents if not cleansed under the prior § 

144 safe harbor statute. In Benihana of Tokyo, Inc. v. Benihana Inc. 906 A.2d 114 (Del. 2006), the 

Chancery Court held that because the challenged interested director transaction was approved 

in good faith by a majority of the informed, disinterested directors on the board, the transaction 

was not void and was entitled to the presumption of business judgment.  Under amended § 144, 

the safe harbor protections go further. A similar an act or transaction under amended § 144(a) 

“may not be the subject of equitable relief or give rise to an award of damages” if one of two defined 

procedural safeguards (director or shareholder approval) have been used. Alternatively, the 

defendants can show the transaction was fair to the corporation and its stockholders 

notwithstanding the conflict.  

This statutory safe harbor is layered on top of existing demand futility defenses available in 

derivative claims. These were briefly referenced in Chapter XVI. To refresh your recollection of 

the relevant corporate law, many claims plaintiffs would want to make against directors or 

officers relate to derivative harms to the corporation; the directors thus ordinarily decide on 

whether the corporation should bring a suit as to those harms. To avoid immediate dismissal of 

their claims, plaintiffs need to show bringing a litigation demand would be futile. Plaintiffs can 

do so by demonstrating in effect that a majority of the directors were interested with respect to 

the subject matter of the suit or lacked independence from an interested party.54 As discussed 

below, making such a showing is quite difficult.   

The procedural safeguards laid out in § 144(a) are familiar: 

(1) The material facts as to the director’s or officer’s relationship or interest and as to the 

act or transaction, including any involvement in the initiation, negotiation, or approval 

of the act or transaction, are disclosed or are known to all members of the board of 

directors or a committee of the board of directors, and the board or committee in good 

faith and without gross negligence authorizes the act or transaction by the affirmative 

votes of a majority of the disinterested directors then serving on the board of directors or 

such committee (as applicable), even though the disinterested directors be less than a 

quorum; provided that if a majority of the directors are not disinterested directors with 

respect to the act or transaction, such act or transaction shall be approved (or 

recommended for approval) by a committee of the board of directors that consists of 2 or 

more directors, each of whom the board of directors has determined to be a disinterested 

director with respect to the act or transaction; or 

(2) The act or transaction is approved or ratified by an informed, uncoerced, affirmative 

vote of a majority of the votes cast by the disinterested stockholders; or 

(3) The act or transaction is fair as to the corporation and the corporation’s stockholders.  

Subsection (a)(1) provides for a safe harbor where the interested transaction with an officer or 

director is approved by a majority of the disinterested directors, or by a committee of at least two 

disinterested directors if more than half the board is conflicted. Subsection (a)(1) effectively 

neuters demand futility arguments otherwise available to plaintiffs in derivative litigation by 

creating a safe harbor for majority conflicted boards. Rather than rely on previous common law 

criteria for determining interestedness and independence, new § 144(d)(2) relies on public 

company Exchange Rules (NYSE or NASD) for guidance: 

 
54 United Food & Commercial Workers Union v. Zuckerberg, 250 A.3d 862 (Del. Ch. 2020), aff’d as modified, 262 A.3d 1034 

(Del. 2021).  
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Any director of a corporation that has a class of stock listed on a national securities 

exchange shall be presumed to be a disinterested director with respect to an act or 

transaction to which such director is not a party if the board of directors shall have 

determined that such director satisfies the applicable criteria for determining director 

independence from the corporation and, if applicable with respect to the act or 

transaction, the controlling stockholder or control group, under the rules (and 

interpretations thereof) promulgated by such exchange (treating the applicable 

controlling stockholder and control group as if the controlling stockholder and control 

group were the corporation for purposes of applying such criteria to determine 

independence from a controlling stockholder or control group). . . . 

A determination by a board that a director is disinterested creates a “heightened 

presumption” of disinterestedness that “may only be rebutted by substantial and particularized 

facts” that the director has a material relationship or material interest in the challenged 

transaction, where a material interest under § 144(e)(7) means: 

an actual or potential benefit, including the avoidance of a detriment, other than 1 which 

would devolve on the corporation or the stockholders generally, that (i) in the case of a 

director, would reasonably be expected to impair the objectivity of the director’s 

judgment when participating in the negotiation, authorization, or approval of the act or 

transaction at issue and (ii) in the case of a stockholder or any other person (other than 

a director), would be material to such stockholder or such other person;  

and where a material relationship under § 144(e)(8) means: 

a familial, financial, professional, employment, or other relationship that (i) in the case 

of a director, would reasonably be expected to impair the objectivity of the director’s 

judgment when participating in the negotiation, authorization, or approval of the act or 

transaction at issue and (ii) in the case of a stockholder, would be material to such 

stockholder. 

This new statutory definition of disinterestedness is intended to prevent courts from 

engaging in the kind of searching review of facts and circumstances that usually accompanies a 

shareholder challenge of conflict transactions. Take, for example, the facts in Tornetta v. Musk. 

At the time of the challenged board decision to approve an extraordinarily large pay package for 

Elon Musk, Mr. Antonio Gracias was designated by the board of Tesla as the lead independent 

director. Gracias also sat on the Compensation Committee. In her opinion, Chancellor McCormick 

found, however that Gracias lacked independence from Musk due to their long-standing personal 

and professional relationship having co-invested in ventures over two decades as well as regularly 

taking family vacations together.  Now, however, the fact that the Tesla board has designated 

Mr. Gracias an independent director will be sufficient to give him a “heightened presumption” of 

disinterestedness. For further discussion of the development of concepts of disinterestedness and 

independence see Chapter XVI. 

Thus, amended § 144 creates a statutory definition of (dis)interestedness that leaves the 

determination of a director’s interest in the hands of the board itself, raising the pleading bar to 

reduce the likelihood that a court will impose its own determination of interestedness on directors.  

Alternatively, under § 144(a)(2) an interested transaction with an officer or director may be 

“approved or ratified by an informed, uncoerced, affirmative vote of a majority of the votes cast 

by the disinterested stockholders.” Following disinterested shareholder approval, the act or 

transaction is completely protected and “may not be the subject of equitable relief or give rise to 

an award of damages.”  

Two important points must be made with respect to the shareholder approval safe harbor. 

First, the shareholder approval safe harbor explicitly permits ex post ratification votes of 
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interested transactions. It is conceivable that a transaction can be ratified by disinterested 

shareholders pursuant to new § 144 following a shareholder challenge, or even following a trial 

on the merits, as Tesla attempted to do in Tornetta v. Musk. Second, the shareholder approval 

voting mechanism in new § 144 requires only a majority vote of disinterested votes actually cast 

at a meeting. It does not require a majority of all outstanding disinterested votes. The distinction 

is important: It is far easier to get a majority of all disinterested votes cast at a meeting than a 

majority of all outstanding disinterested votes. In the latter case, those not voting, which may be 

a significant number, are treated as voting “no.” 

As we argued in Chapter XIX, we think these statutory safe harbors for interested officer or 

director transactions do not preclude a Revlon claim.  However, there are contrary views, and the 

statute is quite new, and changes the law in major ways: its interpretation by Delaware courts is 

just beginning, such that understanding the changes will take some time.  

c. Controlling Shareholder Conflict Transactions 

Amended § 144 also provides a safe harbor for controlling shareholder conflict transactions 

that are not freezeouts. Recall that what precipitated § 144 was in significant part Match’s 

extension of the regime governing freezeouts to such transactions.  

Where a transaction involving a controller is not a conflict transaction – that is, where the 

controller is not treated differently from other shareholders – no safe harbor is needed; there is 

no reason for the transaction to have an elevated standard of review, and it is subject to business 

judgment deference.  The seminal case on this point is Sinclair v. Levien, involving a 97% owned 

subsidiary.55 The court explained that in interactions between the parent and subsidiary, “[s]elf-

dealing [only] occurs when the parent, by virtue of its domination of the subsidiary, causes the 

subsidiary to act in such a way that the parent receives something from the subsidiary to the 

exclusion of, and detriment to, the minority stockholders of the subsidiary.” Other parent-

subsidiary dealings not constituting self-dealing were subject to business judgment deference),   

In Match, the controller arranged a spin-off transaction that dumped poor quality assets into 

a subsidiary in a transaction that minority shareholders alleged was to their detriment and to 

the benefit of the controller. The Delaware Supreme Court ruled that since MFW’s  requirements 

of approval by both an independent special committee and by a majority of the minority 

shareholders had not been met, the transaction would not receive the benefit of the business 

judgment rule. New § 144 overruled Match, relaxing the procedural safeguards for controlling 

shareholder conflict transactions.  

For the first time, § 144(e)(2) provides a statutory definition for controlling shareholder. A 

controlling shareholder is any person who: 

a. Owns or controls a majority in voting power of the outstanding stock of the corporation 

entitled to vote generally in the election of directors or in the election of directors who have 

a majority in voting power of the votes of all directors on the board of directors; 

b. Has the right, by contract or otherwise, to cause the election of nominees who are selected 

at the discretion of such person and who constitute either a majority of the members of the 

board of directors or directors entitled to cast a majority in voting power of the votes of all 

directors on the board of directors; or 

c. Has the power functionally equivalent to that of a stockholder that owns or controls a 

majority in voting power of the outstanding stock of the corporation entitled to vote generally 

in the election of directors by virtue of ownership or control of at least 1/3 in voting power of 

the outstanding stock of the corporation entitled to vote generally in the election of directors 

or in the election of directors who have a majority in voting power of the votes of all directors 

 
55 280 A.2d. 717 (Del. 1961). 
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on the board of directors and power to exercise managerial authority over the business and 

affairs of the corporation. 

This statutory controller definition relies, in part, on a 33% ownership floor to define who is 

or is not a controller.56 Notably (and not unintentionally), this new definition would exclude from 

the ranks of controllers Elon Musk who owns roughly 20% (or less) of Tesla. 

Conflict transactions with a controlling shareholder, other than freezeout transactions, are 

governed by § 144(b). Such transactions can be cleansed and granted the protection of the 

business judgment rule if: 

(1) The material facts as to such controlling stockholder transaction (including the controlling 

stockholder’s or control group’s interest therein) are disclosed or are known to all members 

of a committee of the board of directors to which the board of directors has expressly delegated 

the authority to negotiate (or oversee the negotiation of) and to reject such controlling 

stockholder transaction, and such controlling stockholder transaction is approved (or 

recommended for approval) in good faith and without gross negligence by a majority of the 

disinterested directors then serving on the committee; provided that the committee consists 

of 2 or more directors, each of whom the board of directors has determined to be a 

disinterested director with respect to the controlling stockholder transaction; or 

(2) Such controlling stockholder transaction is conditioned, by its terms, as in effect at the 

time it is submitted to stockholders for their approval or ratification, on the approval of or 

ratification by disinterested stockholders, and such controlling stockholder transaction is 

approved or ratified by an informed, uncoerced, affirmative vote of a majority of the votes 

cast by the disinterested stockholders; or 

(3) Such controlling stockholder transaction is fair as to the corporation and the corporation’s 

stockholders. 

Going forward, in order to receive the benefit of the business judgment rule, a controlling 

shareholder conflict transaction other than a freezeout need only rely on one, not two, of the 

procedural safeguards when undertaking a transaction (other than a going private transaction) 

with the corporation. As stated earlier, amended § 144 overrules Match, which held that a 

controller needed to use both procedural safeguards in order to get the protection of the business 

judgment rule in any transaction with the corporation (in which the controller received a non-

ratable benefit). 

d. Controlling Shareholder Freezeout Transactions 

As discussed above, freezeout transactions are controlling shareholder transactions in which 

the controller arranges a merger in order to cash out the minority shareholders.  

Under Weinberger, such transactions are subject to entire fairness. When the law was first 

being developed, the best defendants could do was shift the burden to a plaintiff to show that a 

transaction was not entirely fair; in such cases, though, a trial was still required.  As we noted 

above and will discuss further below, Delaware developed a doctrine (MFW) under which 

freezeouts could get business judgment deference (and cases could be dismissed without a trial).  

Section 144 codifies a version of that doctrine that is less exacting than the one adopted by the 

Delaware Supreme Court in MFW.. 

 
56 Prior to amended § 144, the definition of controlling shareholder was established by the common law as a shareholder who 

(1) owns more than 50% of the voting power of the corporation, or (2) exercises actual control over the business affairs of the 

corporation despite owning less than 50% of the voting power.  See e.g. Ivanhoe Partners v. Newmont Mining Corp., 535 A.2d 

1334, 1344 (1987), Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 70 (1989), Kahn v. Lynch Communication 

Systems, 638 A. 2d 1110, 1113-1114 (1994), and Tornetta v. Musk, 310 A. 3d 430, 499-500, (2024). 

https://scholar.google.com/scholar_case?case=10966808991643372056&q=Kahn+v.+Lynch+Commc%E2%80%99n+Sys.,+Inc.,+638+A.2d+1110,+1113%E2%80%9314+(Del.+1994)&hl=en&as_sdt=40000006
https://scholar.google.com/scholar_case?case=10966808991643372056&q=Kahn+v.+Lynch+Commc%E2%80%99n+Sys.,+Inc.,+638+A.2d+1110,+1113%E2%80%9314+(Del.+1994)&hl=en&as_sdt=40000006
https://scholar.google.com/scholar_case?case=1699708455398450617&q=Kahn+v.+Lynch+Commc%E2%80%99n+Sys.,+Inc.,+638+A.2d+1110,+1113%E2%80%9314+(Del.+1994)&hl=en&as_sdt=40000006
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Amended § 144(c) creates a statutory safe harbor for freezeout transactions that takes the 

same general form as MFW (but, as discussed below, requires much less of defendants).  In order 

to get the protection of the business judgment rule, freezeout transactions  have to secure both 

disinterested director approval and disinterested shareholder approval: 

A controlling stockholder transaction constituting a going private transaction may not 

be the subject of equitable relief, or give rise to an award of damages, against a director 

or officer of the corporation or any controlling stockholder or member of a control group 

by reason of a claim based on breach of fiduciary duty by a director, officer, controlling 

stockholder, or member of a control group, if: 

(1) Such controlling stockholder transaction is approved (or recommended for 

approval) in accordance with paragraph (b)(1) of this section and approved in 

accordance with paragraph (b)(2) of this section. 

The dual protections required under § 144(c) resemble the procedural requirements laid out 

in MFW but are somewhat easier for controllers to meet. For example, there is no requirement 

that a disinterested board committee and shareholder approval structure be in place from the 

beginning of the freezeout process (ab initio) as was the case in MFW. Disinterested shareholder 

approval requirements are also less stringent.  

C. MANAGEMENT BUYOUTS 

In contrast to a freezeout, which involves a controlling shareholder, in a management buyout 

(“MBO”), there is no controlling shareholder. Rather, one or more members of management 

participate(s), either directly or indirectly, with private equity sponsors to acquire the corporation 

from public shareholders and then run it as a private company with incumbent managers 

continuing to manage the firm. MBOs are going-private transactions.   

Managers involved in an MBO usually justify taking the company private by arguing that 

the presence of public shareholders makes the company rigid, less able to be innovative, and 

otherwise difficult to manage. By replacing public shareholders with a smaller group of insiders 

as shareholders, proponents of MBOs argue that the company is better positioned to succeed and 

generate returns, albeit returns for the new group of private shareholders and not for the previous 

cohort of public shareholders. One of the biggest concerns presented by an MBO is the same 

conflict as is present with freezeouts: that the managers can buy “their” company too cheaply, on 

terms more favorable to them as buyers than to the selling shareholders.  

An example of a modern going private transaction is of Michael Dell taking Dell private in 

2013.  Michael Dell gave as a rationale that “under a new private company structure we will have 

the flexibility to accelerate our strategy and pursue organic and inorganic investment without the 

scrutiny, quarterly earnings targets and other limitations of operating a public company.”57 

The potential conflict in MBOs is quite clear. On the one hand, since these transactions 

typically involve a change of control, Revlon is implicated. The board of the corporation has an 

obligation to attempt to get the highest price reasonably available for shareholders of the 

corporation. On the other hand, managers who are normally fiduciaries for the corporation now 

find themselves on the other side of the negotiating table, presumably using their knowledge of 

the company to seek a cheaper price for the target. 

Notwithstanding the obvious conflict, management buy-outs have received less attention 

under Delaware law than freezeouts and other transactions involving director conflicts. This is 

because courts presume that in MBOs, disinterested directors are able to police the conflicts faced 

 
57 Nathan Vardi, Michael Dell: We Are Going Back To Our Roots Taking Dell Private, FORBES, Sept. 12, 2013, 

https://www.forbes.com/sites/nathanvardi/2013/09/12/michael-dell-we-are-going-back-to-our-roots-taking-dell-private/. 

https://www.forbes.com/sites/nathanvardi/2013/09/12/michael-dell-we-are-going-back-to-our-roots-taking-dell-private/
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by managers. Note that this presumption only applies where disinterested directors are in the 

majority. As discussed above, if a majority of the board is interested, the law’s standards are more 

exacting. In MBOs boards rely on special committee structures, akin to the procedural protections 

described in new § 144, to isolate managers involved with the buy-out group from the selling side; 

the special committee then negotiates with the buy-out group at arm’s length.  

1. BACKGROUND 

The following excerpt provides a historical overview of management buy-outs. It sets forth 

arguments for and against these types of transactions. As is the case with much in M&A, events 

in the 1980s very much shaped both the current regulatory regime and the prevailing views of 

management buy-outs: 

FORM OVER SUBSTANCE? THE VALUE OF CORPORATE PROCESS AND 

MANAGEMENT BUY-OUTS 

Matthew D. Cain & Steven M. Davidoff 

36 DEL. J. CORP. L. 849, 855–67 (2011) 

MBOs became a prominent fixture on the takeover landscape during the 1980s due 

primarily to the increased viability of the leveraged buy-out (“LBO”). In its most basic form 

the LBO involves a private equity firm, or other acquirer, borrowing approximately 60 to 90% 

of the transaction value to acquire a company’s outstanding equity. During the 1980s, LBOs 

constituted approximately 24.5% of all takeovers. . . . 

The appearance of MBOs was similarly attributed to the increased availability of debt 

and a more active takeover market. Management, either alone or with another acquisition 

group, would acquire a company under their control by arranging debt financing in leverage 

ranges equivalent to an LBO. Due to this leverage and need for debt financing, MBOs were 

often structured similar to LBOs. 

The impact of the MBO on the public and popular imagination was greater than its 

frequency. Proposed MBOs for RJR/Nabisco and MacMillan & Co. were subject to harsh 

media and judicial scrutiny. In both cases, management was portrayed in the press as greedy 

agents seeking to obtain private benefits at the expense of shareholders. The view that 

management was obtaining undue amounts of wealth was affirmed in public opinion as 

particularly lucrative MBOs emerged. One such example was the Gibson Greetings MBO. In 

1982, the management of Gibson Greetings Inc., a subsidiary of the conglomerate RCA Corp., 

arranged an MBO of their own company for $80 million. The overwhelming portion of this 

was financed by $79 million in debt. Only eighteen months later the company went public, 

selling itself at a price that valued the company at more than $290 million. Conversely, the 

1988 bankruptcy of Revco D.S., Inc., only nineteen months after its MBO, anecdotally 

affirmed in the public mind the risky nature of these transactions, and led to outcries that 

LBOs generally destroyed wealth. . . . 

The controversy over management involvement during this time led to calls for 

heightened regulation of MBOs. Louis Lowenstein called for an open bidding regime prior to 

a management takeover. Victor Brudney called for banning these transactions altogether. 

Other commentators called for varying levels of increased judicial scrutiny of MBOs. These 

calls were countered by those who argued that MBOs were simply part of an efficient capital 

market, and that heightened regulation would diminish MBO rates and prevent wealth-

increasing transactions. Despite the fomentation, no significant regulation particular to 

MBOs was adopted during this time. The only major proposal was one by the American Law 

Institute (“ALI”) to mandate an open bidding regime similar to the one advocated by 

Professor Lowenstein. It was never adopted by the ALI, or by any state. . . . 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=36+DEL.+J.+CORP.+L.+849&appflag=67.12
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The form and structure of MBOs changed in the new millennium. Management became 

less likely to be the primary equity capital provider or organizing force in these transactions. 

Instead, a private equity firm would initiate discussions to acquire the company in 

partnership with management. As part of the acquisition, management would cash out a 

portion of their equity interests, but also receive an ownership interest and employment 

agreements with the newly private company. Technically, these were management buy-ins 

(“MBIs”), not MBOs, and they allowed management to profit while simultaneously 

diversifying their portfolio and reducing their investment risk profile. . . . 

III. The Underpinnings of MBOs 

The return of the MBO and the early public scrutiny of these transactions belied a more 

fundamental debate about the efficacy of management participation in buy-outs. These 

objections largely center around differing and over-lapping arguments based on fairness and 

economic grounds. The validity of these theories was challenged by many, and studies, mostly 

from the 1980s, came to differing conclusions as to the effect of these transactions on 

shareholder wealth and their driving forces. The result is that even today there is uncertainty 

over the reasons for, and economic utility and effects of these transactions. 

A. Theoretical Objections to MBOs 

A principal objection to an MBO transaction is that it breaches a species of the public 

trust doctrine. This doctrine is today most often cited as a land use principle; but it traces its 

conception to democratic notions of public trust in government and the faith the public 

consequently puts in its representative officials. In the MBO context, the doctrine can be 

applied as follows: Managers as agents are entrusted by public shareholders with the task of 

operating and monitoring the corporate enterprise. When management profits at the expense 

of shareholders through an MBO it violates a public trust. More particularly, such actions 

dilute public faith and reliance in the capital markets. Economically this can result in less 

demand for public securities, lower aggregate pricing of securities, and an increased cost of 

capital for companies as the public seeks ex ante compensation for a perceived prospective, 

inappropriate wealth transfer through a potential MBO. 

Distinct from this economic rationale, though, is an “integrity of the markets” argument 

undergirding the public trust doctrine. If management could operate the company for a profit 

themselves, why should this profit not go to the shareholders? After all, management has 

been hired and placed in this position as agents for shareholders. Any profit they derive is 

therefore owed to the shareholders. The integrity of the markets requires that manager 

agents place their fiduciary duty above their own economic interest. 

There is a more concrete argument against MBOs on fairness grounds. It is the prospect 

that management is utilizing inside information when it arranges an MBO. Management by 

its inherent position has in its possession non-public knowledge of the corporation, and 

management can use this informational asymmetry between itself and public shareholders 

to time the buy-out process. MBOs can thus be arranged at advantageous times in the 

business cycle or history of the corporation. Management can further manipulate this process 

through its control of the proxy machinery and ability to under-disclose information or 

otherwise manipulate company projections or even company earnings and revenues leading 

up to the transaction. This view has been buttressed by studies that find MBO firms are 

different than other public targets and possibly more prone to such manipulation. . . . 

The position of management as agent for the shareholders provides them with additional 

ability to manipulate the corporate process to arrange an MBO and another objection to 

MBOs. Directors, who are often appointed with management influence, can be swayed to 

otherwise approve conflicted interest transactions. Managers often sua sponte propose these 

transactions to directors. The board is then faced with the decision of catering to management 
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or rejecting the proposal and possibly having to replace the entire management team. Faced 

with this difficult decision, directors decide to take the easier course and sell the company. 

Meanwhile, open bidding does not occur due to management’s ability to negotiate protective 

lock-ups in acquisition contracts. During the private equity boom of 2004 to 2007, there came 

new charges that management, aware its ability to obtain both protective lock-up provisions 

and director approval, would often steer the acquisition process away from strategic buyers 

and towards a private equity firm that would provide an MBI opportunity to management. 

This accusation was supported by antitrust claims and studies which found that private 

equity firm consortiums were loath to trump bids of other private equity firms, resulting in 

a diminished market for corporate control. 

Objections to MBOs not only focus on shareholders but also other corporate constituents, 

particularly employees and bondholders. The objections concerning the ability of managers 

to extract wealth benefits from employees and bondholders are similar to those raised 

concerning traditional LBOs. In the case of employees, management can be claimed to be 

expropriating wealth by arranging for employee cut-backs and other expenditure reductions 

management was otherwise unwilling to make when the company was public. This can 

further extend to an under-investment in capital resources in order to service the additional 

debt acquired in an MBO. . . . 

In the 1980s, some in the Chicago law and economics school argued that the debate over 

these transactions was immaterial. The existence of any takeover premium was a net gain to 

shareholders, and any loss to shareholders was simply lost surplus. Accordingly, wealth 

effects were created in any takeover, and the law and economic jurisprudence had nothing 

more to add. While an important argument in the 1980s, this argument has faded away 

against claims that there is value and a property right in the firm’s cash flows generally, and 

a takeover premium more specifically, which should be allocated to shareholders. This 

counter-argument is buttressed in the MBO context by the fact that the inside information 

management uses in the transaction is legally the property of the corporation and all of its 

shareholders, not management, and the value of this right is thus allocable to shareholders. 

Related to these two arguments is the contention that MBOs can be viewed as a form of 

a venture capital transaction. Management’s larger ownership and capacity to control the 

corporate enterprise incentivize them to act in an entrepreneurial manner. Even when they 

are not the primary capital provider, the release from agency costs and the better 

incentivizing compensation create opportunities for innovation. The gains and social wealth 

created by management are attributable to this conduct. 

Separately, there is the argument that management may be owed some of this premium 

in light of the risk they are accruing by leveraging the company. The increased debt and 

management ownership concentrates the wealth of the managers and creates excessive risk 

for them. Management is compensated for this risk through an outsize share of the takeover 

premium. The gains accrued are not the property of the shareholders, but rather surplus or 

created wealth. 

The argument that shareholder wealth is appropriated by managers is not mutually 

exclusive with the above arguments. This point is often addressed by the argument that the 

MBO process is subject to the general market for corporate control. If managers are indeed 

underbidding, this would be corrected in an efficient market by other interloping bids. These 

bidders would not be deterred by break fees, lock-ups, or the head start provided by 

management. 

*   *   *   *   *   *   * 
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2. FIDUCIARY CONCERNS 

To the extent deal makers undertaking MBOs transactions attempt to structure the 

transaction to achieve the protection of the business judgment rule, the existence of amended § 

144 provides a statutory roadmap. In the most general terms, an MBO is an interested officer 

transaction. The same fears of abuse and unfair treatment of public shareholders that motivate 

the policing of other interested director and controlling shareholder transactions are also present 

in MBOs, though in an MBO, a disinterested and independent board of directors can, at least in 

theory, act as a fiduciary on behalf of the public shareholders. Consequently, to the extent such a 

transaction is approved by disinterested and independent directors, as provided in  § 144(a), the 

transaction will result in the transaction being immune from attack by shareholders. 

The case that follows highlights and helps explain the most salient fiduciary problems 

associated with MBOs.  As you read it, consider how, and how well, new § 144 deals with those 

problems. Under the amended statute, a broad range of conflict transactions, including those 

involving conflicted officers such as the CEO in Mindbody, can now be immunized from equitable 

relief or damages if they are approved by a properly constituted committee of disinterested 

directors under § 144(a)(1), or by a majority of disinterested shares voted under § 144(a)(2). A 

plaintiff challenging a going private transaction orchestrated by a conflicted CEO can no longer 

rely solely on evidence of managerial self-dealing or a biased sale process if the transaction was 

also approved by a committee of disinterested directors who, under § 144’s definitional 

framework, are presumed independent based on their status as independent under the stock 

exchange rules.  Process-based Revlon claims like the one that succeeded in Mindbody below will 

face a meaningfully higher hurdle post-SB 21.  

Disclosure claims, however, occupy a different analytical space. The safe harbor offered by § 

144(a) explicitly requires that director or shareholder approval be “informed,” which means that 

an approval secured through materially misleading or incomplete disclosures cannot, by 

definition, provide statutory immunity. So long as the duty of disclosure remains, it represents 

the most durable ground on which shareholders can challenge conflict transactions that would 

otherwise satisfy § 144’s procedural requirements. 

That disclosure-grounded doctrinal foothold, however, may be harder to exploit in practice 

than it once was. The Mindbody plaintiffs succeeded in no small part because they were able to 

assemble a remarkably complete evidentiary record, largely in the form of internal texts about 

the deal process. Much of that record was obtained through a § 220 books and records action, 

which plaintiffs have traditionally used as a pre-litigation investigative tool to compel production 

of informal communications, board materials, and working documents. As we discussed in 

Chapter XVI, recent amendments to § 220 have narrowed the categories of records a stockholder 

can demand, limiting access largely to formal corporate records while curtailing the ability to 

reach the candid internal correspondence that exposed the gap between Mindbody’s proxy 

disclosures and the underlying reality. To the extent shareholders can no longer obtain the 

documentary foundation necessary to prove materiality, disclosure claims may remain 

theoretically robust but practically more difficult to prosecute. 

 

IN RE MINDBODY, INC., STOCKHOLDER LITIG. 

332 A. 3d 349 (Del 2024) 

 

This appeal arises from Vista’s take-private acquisition of Mindbody in 2019 for $36.50 per 

share (the “Acquisition”). The Court of Chancery held that Richard Stollmeyer, Mindbody's 
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founder and CEO, breached his “Revlon” duties after deciding that he wanted to monetize his 

Mindbody investment and sell Mindbody to Vista. Stollmeyer and Vista do not challenge any of 

the trial court's detailed post-trial fact-findings. Stollmeyer initiated the flawed sales process 

without board authorization and enabled Vista to obtain a head-start and “sprint” ahead of other 

potential acquirors. He gave the Mindbody board incomplete information about his back-channel 

communications with Vista. After finding Stollmeyer liable for breaching his Revlon duties, the 

court found him liable for damages of $1 per share. He asks our Court to reverse both the Revlon-

related liability and damages holdings. … The trial court [also] found that Stollmeyer breached 

his duty of disclosure … The trial court assessed damages of $1 per share … for that violation as 

well but ruled that Plaintiffs were only entitled to one recovery of $1 per share. 

Stollmeyer Is Ready To Sell 

Stollmeyer grew Mindbody into a software-as-a-service (“SaaS”) platform that serves the 

fitness, wellness, and beauty industry. Stollmeyer took Mindbody public in 2015. By 2018, 

Stollmeyer had grown Mindbody to over $1 billion market capitalization, yet Stollmeyer had 

never experienced a big liquidity event. He had made substantial financial commitments in the 

meantime. Stollmeyer had (i) invested nearly $1 million into his wife's wellness company, (ii) 

invested at least $300,000 into “Stollmeyer Technologies, LLC,” (iii) loaned his brothers and his 

former business partner money for their own real estate purchases, and (iv) pledged $3 million to 

a local college, of which $2.4 million was unpaid. 

Stollmeyer described his unhappiness with his pre-Merger financial situation in a post-

Merger interview for Alejandro Cremades’s “dealmakers” podcast. During the interview, 

Stollmeyer described how “98% of [his] net worth” was “locked inside” Mindbody’s “extremely 

volatile” stock, while Stollmeyer could only sell “tiny bits” of his stake in the public market under 

his 10b5-1 plan. Stollmeyer described those sales as “kind of like sucking through a very small 

straw.” … 

Stollmeyer was motivated to sell in 2018. He held shares of super-voting Class B stock that 

would automatically convert to shares of common stock in October 2021. As of 2018, those shares 

enabled Stollmeyer to control 19.8% of Mindbody’s fully diluted voting power, giving him the 

second largest block of votes. After October 2021, those same shares would carry less than 4% of 

the Company’s fully diluted voting power. Tactically, it was best for Stollmeyer to move before 

the October 2021 sunset. Further, Mindbody’s largest stockholder—IVP—faced the same sunset 

provision and was looking to exit. If that happened, then the Board seat held by IVP’s nominee, 

Liaw, would likely transition to a representative from Luxor. Stollmeyer had spoken with both 

firms. He knew that IVP wanted a near-term sale, while Luxor did not. It behooved Stollmeyer to 

strike while his major ally also held a position of power. … 

Before The Board Process 

On August 7, 2018, Stollmeyer met with Jeff Chang, an investment banker with Qatalyst 

Partners. Stollmeyer and Chang had been meeting from time to time over the course of five years. 

Chang testified that before August 2018, Stollmeyer “had never been open-minded to having 

dialogue” with private equity. During the August 7 meeting, however, something was different, 

and Stollmeyer was “more open to having a dialogue.” Stollmeyer had kept in contact with a 

couple of private equity shops. Before Mindbody’s IPO, Vista and Thoma Bravo had each 

approached Mindbody about an acquisition. Stollmeyer thought they would be good places to 

start. Chang had a good relationship with Vista. He had sold about four or five companies to them 

and advised Vista or its affiliates. Monti Saroya, a Vista principal, had been involved in 

transactions where Chang represented the seller. 

Stollmeyer Takes Luxor’s Temperature 
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On August 9, 2019, two days after reconnecting with Vista, Stollmeyer met with Luxor, which 

had owned shares of Mindbody since 2016. By August 2018, Luxor had accumulated a 14% stake 

in the Company … Stollmeyer wanted to know where Luxor stood on a sale. If IVP followed 

through on its stated intention to exit, Luxor would be Mindbody’s largest public investor. Even 

if IVP did not exit, Luxor would become Mindbody's largest investor as soon as the super-voting 

Class B shares converted to Class A in October 2021. …  

By the August 9 meeting, however, Stollmeyer’s tune had changed, and he wanted to know 

whether Luxor would support a sale. [Luxor’s Doug] Friedman responded that Luxor would not 

support a near-term sale because Luxor expected much higher return over the long term. 

Concerned about resistance to a sale, after the August 9 meeting, Stollmeyer instructed one 

of Mindbody’s long-time advisers, David Handler of Centerview Partners LLC (“Centerview”), to 

create a comprehensive dossier on Luxor, including any activist campaigns. 

Stollmeyer Meets With Vista 

On September 4, 2018, Stolleyer met with Saroya and another Vista representative, senior 

vice president Nicolas Stahl. Saroya and Stahl were the lead Vista representatives for the 

Mindbody deal. 

Saroya and Stahl testified at trial that they did not recall the specifics of the September 4 

meeting. Stahl, however, prepared a contemporaneous summary of the meeting consistent with 

Vista’s practices. It stated: 

We met with Rick [Stollmeyer]. Rick mentioned he would like to find a good home for his 

company. He is getting tired and expects to stay in his seat 2-3 more years. He has 2 folks 

(one from Booker acq[uisition]) that he thinks could succeed him.  

… 

Stollmeyer did not have Board authorization to disclose that he was planning to step down 

in two or three years or that he had two people in mind to succeed him. After the September 4 

meeting, Stollmeyer did not tell the Board that he had disclosed this information to Vista. 

Stollmeyer admitted that he did not provide this information to any other potential acquirers in 

August, September, or October 2018. 

The fact that Stollmeyer told Vista that he was looking for a “good home” for Mindbody was 

a bad fact for Defendants. It indicated that Stollmeyer had tipped off Vista that Mindbody was 

considering a near-term sale and that Stollmeyer would be leading the process.  … 

Stollmeyer Gives The Board A Partial Account Of His Meeting With Vista 

At an informal Board dinner in Santa Monica on September 5, 2018, Stollmeyer advised the 

Board that he had met with Vista, but he did not give a full report on the meeting. He did not 

report on his discussion with Qatalyst about a potential sale. The Board instructed Stollmeyer to 

keep them in the loop, not get “too far advanced” in his conversations, and to “get smart on the 

topic” of selling the Company. That was also the day that Centerview provided Stollmeyer with 

the dossier on Luxor. 

… 

Stollmeyer Attends Vista’s CXO Summit And Is “Blown Away” 

Vista’s CXO Summit is an annual gathering of senior executives from Vista portfolio 

companies and select industry guests. Vista uses the conference to prospect for acquisition 

targets. Saroya testified that the CXO Summit gives CEOs from potential targets “a flavor of 

what it feels like to work for Vista” and helps “take away the myth that [Vista] might be a slash-

and-burn shop.” 
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Stollmeyer accepted Saroya’s invitation to attend the CXO Summit on October 9. At the 

summit, he met with executives from Vista portfolio companies. After the first day, Stollmeyer 

texted Saroya to ask for a one-on-one meeting with Vista’s founder Robert Smith, Vista’s 

President Brian Sheth, or Vista portfolio company CEO Reggie Aggarwal. Stollmeyer asked Vista 

to put him in touch with Aggarwal because he wanted “to know what it’s like to sell to Vista as a 

founder.” Stollmeyer pitched Mindbody to Robert Smith in a brief meeting on October 9. … 

The Board was aware that Stollmeyer was attending the CXO Summit, but Stollmeyer did 

not have Board authorization to tell Vista that he was focused on finding a home for Mindbody. 

Stollmeyer never told the Board that he had done so. 

The CXO Summit changed the way Stollmeyer viewed a sale to a private equity firm, or at 

least a sale to Vista. He explained: “what I saw there really shifted my paradigm a bit on how 

private equity operates. Classically, you think of private equity firms as purchasing companies 

and kind of stripping out the investments to yield maximum cash flow.” Centerview’s Handler 

agreed that the CXO Summit changed Stollmeyer’s perception of private equity and that 

Stollmeyer saw Vista as “his solution.” Consistent with his text to Mansbach, Stollmeyer admitted 

at trial that he left the CXO Summit with the impression that Vista really loved him and he loved 

them. Vista felt the same, touting internally that Stollmeyer “loved” them and that they “built a 

strong relationship with [Stollmeyer].” … 

Vista Expresses An Interest In Acquiring Mindbody 

On October 15, 2018, Saroya called Stollmeyer, and the two spoke for twenty-five minutes. 

During the call, Saroya delivered an oral expression of interest to acquire Mindbody. Saroya told 

Stollmeyer that Vista would pay a substantial premium to Mindbody’s recent trading price, which 

closed at $33.27 on October 15. Stollmeyer understood that Vista saw Mindbody’s recent stock 

correction as a buying opportunity. At trial, Stollmeyer testified that he told Saroya that 

Mindbody was “not for sale” but that he would relay Vista’s interest to the Board. The trial court 

noted that those statements do not take twenty-five minutes to say. … 

Stollmeyer Informs The Other Directors Of Vista’s Interest 

Stollmeyer waited until October 23— eight days after Vista’s expression of interest —to begin 

contacting the remaining Board members. When he spoke with the directors, Stollmeyer omitted 

key elements of his discussions with Vista and key pieces of information that he had shared with 

his management team. 

Four of Mindbody’s six outside directors —Cunningham, Goodman, Herman and Smith—

testified at trial. All four admitted that they were unaware of key facts as of October 23. … The 

directors’ testimony also indicated to the trial court that they did not know that Stollmeyer had 

already interacted with Vista on multiple occasions, had spoken with a portfolio company CEO 

about his experience selling to Vista, and had told Vista that he planned to step down in two to 

three years. 

The Formal Sale Process Begins 

During a regularly scheduled Board meeting on October 26, 2018, the Board discussed Vista’s 

expression of interest and whether to form a transaction committee to explore a potential 

acquisition (the “Transaction Committee”). This portion of the meeting occurred in executive 

session. Stollmeyer remained present, but other members of management were excused. 

At some point on or before October 26, Stollmeyer asked Liaw IVP’s board nominee] to serve 

as chair of the Transaction Committee, and Liaw agreed. During the meeting, Liaw started acting 

like the chair, and everyone else went along. The other Board members did not know when or 

how Liaw became the presumptive chair of the committee. Goodman testified that Liaw’s role as 

chair was just “assumed” at the October 26 board meeting. The Board did not know at that time 
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that IVP was looking to exit and therefore did not discuss whether IVP’s interest in selling would 

affect Liaw's ability to consider strategic alternatives independently. .... 

The Board created the Transaction Committee by unanimous written consent on October 30, 

2018. Its members were Liaw, Goodman, and Cunningham, with Liaw as chair. The Transaction 

Committee's initial mandate was to interview financial advisors and make a recommendation to 

the Board on whether to engage one or more financial advisors to assist in reviewing strategic 

alternatives. … During a closed session of the meeting that excluded Stollmeyer and other 

management members, the Committee discussed the importance of establishing a process that 

was independent and free of any influence from members of management or other directors who, 

depending on the circumstances, could have (or could be viewed to have) a potential conflict with 

respect to any specific financial advisor or potential strategic partner. … 

The Company Lowers Guidance 

During late October and early November, the Company was preparing to release Q4 

guidance. Investors watched the Company's guidance closely, and the stock price had a history of 

reacting to it. … After the earnings call, Mindbody stock fell 20%—from a November 6 close of 

$32.63 per share to a November 7 close of $26.18 per share. The stock fell so far that Stollmeyer 

suggested to Liaw that Mindbody buy back shares. 

Qatalyst Tips Vista About Stollmeyer’s Target Price 

The drop in Mindbody’s stock price after the November 6 earnings call caught Vista's 

attention. Vista equated a lower stock price with a lower deal price, leading to a greater profit in 

a future exit. Vista had recognized huge gains on software companies by purchasing them when 

they experienced stock price “dislocation,’ then selling on the “rebound.” 

On the evening of November 6, Stahl texted Saroya about Mindbody's stock drop: “MB down 

16% after earnings.” Stahl asked, “Should we sprint?” He also asked if Saroya had heard anything 

from Chang. Saroya called Chang and spoke for five minutes. 

After the call, Saroya texted Stahl that “Jeff [Chang is] all over it” and that “[h]e wants 40 

min.” Saroya then inquired about the implications of a $40 per share price for Vista's financial 

model, which Stahl had just reported was “in good shape,” and Stahl responded that Vista “can 

lean in to get there,” and that it would be easier to do so if Vista assumed a “7x+ exit multiple” 

rather than the “6x forward” they were currently running. In other words, Stahl explained to 

Saroya how to make it work under the model to pay $40 per share for Mindbody. 

The statement that “he wants 40 min” received a great deal of attention at trial. The trial 

court found the clear implication of this text to be that the pronoun (“he”) referred to Stollmeyer, 

and that Chang tipped Vista that Stollmeyer wanted a deal price of at least $40 per share. … 

Stollmeyer Tips Vista About The Formal Sale Process 

The Guidelines required management to obtain authorization “for outbound communications 

to potential strategic parties,” but Stollmeyer ignored them. … Stollmeyer’s tip was yet another 

bad fact for Defendants. … There was at least one other instance in which Stollmeyer violated 

the Guidelines by contacting Vista. On November 17, Saroya texted Stollmeyer about an 

invitation to a charity event in Miami. Stollmeyer replied, despite the prohibition in the 

Guidelines on outbound communications to potential acquirers, saying that it would be “worth 

the trip” and asking if he could bring his wife. Stollmeyer then asked Chang if he should attend, 

and Chang said no. That was the right answer, but Chang did not give that advice because the 

Guidelines plainly barred the contact. Rather, Chang texted Stollmeyer, “The more they think or 

feel you're in their camp, the less $ they’ll pay.” Stollmeyer was undaunted: “On the other hand, 

I [c]an show a little leg and get them frothing at the mouth to get me and MB in the portfolio[.]” 
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For the trial court, although Stollmeyer eventually declined the invitation, the communications 

spoke volumes as to Stollmeyer's mindset at the time. 

Mindbody Retains Qatalyst As Its Financial Advisor 

On November 14, 2018, the Transaction Committee convened to decide on hiring an 

investment banker. Vista conveyed its expression of interest on October 15. It was now one month 

later, and Mindbody still had not retained a financial advisor. … Qatalyst’s pitch emphasized its 

experience on deals with Vista. One of the slides showed potential transaction prices and 

highlighted $38.50 per share as corresponding to the revenue multiple Vista had paid in its Apptio 

acquisition. Qatalyst also described Vista’s ability to “move very quickly through both business 

and confirmatory diligence” and “to truncate processes and reduce the ability for other potential 

acquirers to be able to complete diligence and provide certainty at the finish line[.]” Qatalyst 

envisioned a much quicker sale process and contemplated a closing as early as December 31 “if a 

party provides a pre-emptive bid that the Board finds compelling and other parties indicate lower 

ranges of value.” That comment described Vista's preferred strategy.  

At trial, the directors lauded Qatalyst’s experience with technology companies as the basis 

for their choice. The trial court found that testimony to be credible, but there was also evidence 

that Liaw—who knew of Stollmeyer’s interactions with Vista —pushed to retain Qatalyst. The 

strongest proof of this fact was found in an email that Liaw sent to himself. When preparing to 

negotiate Qatalyst’s fee, Liaw emailed himself a set of talking points that included “I lobbed this 

up for you guys to dunk it; “You know I went to bat for you”; and “Everyone knows this a high 

probability outcome just based on the inbound interest and overall set up[.]” At trial, Liaw tried 

to minimize the significance of these comments as containing “a degree of embellishment for the 

purpose of negotiating a lower fee for Mindbody,” and that testimony was credible. Even 

discounting the statements for embellishment, the trial court found it to be undeniable that Liaw 

had advocated to retain the adviser who emphasized its relationship with Vista and recommended 

a quick sale process. 

Qatalyst Contacts Potential Buyers 

With Qatalyst’s help, Mindbody identified fourteen potential buyers, including both financial 

sponsors and strategic acquirors. Stollmeyer rejected one candidate because he didn't “want to 

work for a payments company.” 

Qatalyst planned to approach the strategic bidders beginning on November 19 and the 

financial sponsors beginning on November 30. Qatalyst wanted to contact the strategic bidders 

first because they often moved slower than the financial sponsors. 

Under that schedule, Vista was not supposed to know that Mindbody had started a sale 

process until November 30 at the earliest. But Vista already knew and was ready to sprint. Vista 

had provided its expression of interest on October 15. Stollmeyer had tipped Vista about the 

process on November 10. There is even evidence that Vista gained additional insight into the 

schedule, because on November 27, Stahl texted a colleague that “Monti and I are going to be 

sprinting at Mindbody starting next week.” 

Chang formally contacted Vista on November 30. Chang did not contact the other financial 

sponsors until December 3 and 4. Interested buyers attended management presentations from 

Stollmeyer and his executive team. They met with H&F on the morning of December 11. [Chang] 

texted his wife that the meeting “went really well. Like those guys.” Later that day, the team met 

with Vista. Stollmeyer joined Sheth and Saroya for drinks afterward and texted Chang: “Am with 

Brian and Monti at Battery. Going great!” Stollmeyer treated the two firms differently. … 

Mindbody Grants Data Room Access To Potential Acquirers 
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Ultimately, seven parties signed non-disclosure agreements and gained access to Mindbody's 

data room. The data room opened on December 15. All parties received the same documents, 

which were designed to provide what a generic private equity fund would want to have for its 

"first-level diligence." Parties began dropping out after receiving data room access. … 

Vista Makes A Formal Offer 

On December 18, 2018, three days after the data room opened, Vista submitted an offer to 

acquire the Company for $35 per share. Vista imposed a 24-hour deadline for acceptance. After 

that, the offer would expire. Vista conditioned its offer on Stollmeyer and IVP entering into a 

voting and support agreement. …  

The Transaction Committee convened on December 19, 2018, to discuss Vista’s offer of $35 

per share. Later that day, the Transaction Committee directed Qatalyst to communicate to all 

potential bidders that there was pressing need for them to submit prompt indications of interest. 

The remaining potential bidders were much further behind in their diligence than Vista. One 

Qatalyst employee emailed Chang on December 19 to note that one bidder, Thoma Bravo, was 

not as far in their process: “They are just much further behind in their thinking.... Level of 

questions is much more basic so far.” 

Thoma Bravo dropped out of the process on December 20. Evidencing that Vista continued 

to have privileged access to what was happening in the deal process, Vista had expected to learn 

after 3:00 p.m. Pacific Time that day whether Thoma Bravo had submitted a bid. 

Another bidder, Recruit, was also still early in diligence. Recruit’s impression from the 

management presentation was that Stollmeyer seemed “checked out.” Stollmeyer told [Qatalyst] 

that he was uncomfortable with Recruit because he did not want to work with a Japanese 

company, as they required a translator. 

By December 20, only Vista and one other bidder, H&F, remained. Qatalyst had initiated 

follow-up calls with H&F on Mindbody’s go-to-market and financial performance, but H&F had 

not submitted an offer. 

Mindbody Counters And Vista Makes A “Best And Final Offer” 

Mindbody’s Board convened on December 20 to discuss Vista’s initial offer with Qatalyst. 

During the meeting, the Board authorized Qatalyst to make a counteroffer of $40 per share. 

Qatalyst had recommended that figure, which matched both the top of Vista’s range and the 

number that Stollmeyer had said he wanted. … 

On December 20, Vista bumped to $36.50 per share. Vista described its bid as its “best and 

final” offer, but the evidence shows that Vista could and would gone higher if it had been 

pressured to do so. Qatalyst first contacted Stollmeyer to communicate the offer. Stollmeyer then 

texted Liaw that Vista had given their “best and final” offer of $36.50. Liaw responded, “I'm kind 

of disappointed actually...” 

The deal price of $36.50 per share represented a premium of approximately 68% over the 

closing price of Mindbody’s Class A common stock on December 21. Qatalyst said it could render 

a fairness opinion for the $36.50 per share offer. On December 21, the Board directed 

management to accept the bid and negotiate a merger agreement. 

The Parties Sign The Merger Agreement 

On December 23, 2018, the Board approved the Agreement and Plan of Merger (the “Merger 

Agreement”), and the parties signed it. If the Merger closed, then each share of Mindbody common 

stock would be converted into the right to receive $36.50 per share in cash, subject to the 

stockholder's right to eschew the merger consideration and seek appraisal. Stollmeyer and IVP 

agreed to vote shares carrying 32.1% of Mindbody's outstanding voting power in favor of the 

Merger. 
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The Merger was publicly announced on December 24, 2018. Immediately after 

announcement, Stollmeyer texted his financial advisor: “Vista’s in love with me (and me with 

them). No retirement in my headlights.” 

In an internal email, Vista’s Mike McMullan described how Vista had secured the deal. He 

bragged that Vista was “able to conduct all of our outside-in work before the process launched,” 

which enabled Vista “to move swiftly in the process to provide the Mindbody Board with a highly 

certain offer within 3 days of receiving data room access.” 

The Go-Shop 

The Merger Agreement authorized a 30-day go-shop. Beginning on Christmas Eve, Qatalyst 

reached out to 52 potential bidders, 38 of which were entities that were not part of the sale 

process. Only eight received the management presentation and signed a non-disclosure 

agreement. Only two expressed interest in continuing diligence thereafter. 

On January 5, 2019, Stollmeyer informed Vista that Luxor and another large stockholder 

were trying to put together a bid. Stollmeyer told Vista that it was a “low likelihood” outcome 

because those parties “likely could only write $100-200mm checks.” Stollmeyer conceded at trial 

that he should not have revealed this information to Vista. … No bid emerged. 

On January 6, halfway through the go-shop process, Stollmeyer went on vacation to Costa 

Rica. He instructed management in an email to decline go-shop presentations in his absence, 

“[u]nless it’s urgent.” Stollmeyer was signaling his lack of interest in a competing offer. … 

ISS and Glass Lewis recommended that stockholders vote for the transaction. Analysts also 

supported the Merger. The stockholders approved the Merger during a special meeting on 

February 14, 2019. The Merger closed the next day. 

Vista Hires Stollmeyer 

On February 17, two days after the Merger closed, Stollmeyer retained employment counsel 

and began negotiating with Vista over the terms of his post-acquisition employment. Unlike the 

formal sale process, those negotiations took months. … 

THE TRIAL COURT’S RULINGS 

With that unchallenged set of detailed fact-findings carefully crafted by the Chancellor, we 

proceed to our discussion and analysis. The trial court … found that: (i) Stollmeyer breached his 

fiduciary duties under Revlon by “tilt[ing] the sale process in Vista’s favor for personal reasons[;]” 

(ii) Stollmeyer breached his duty of disclosure by “fail[ing] to disclose the full extent of his 

involvement with Vista, which was a material omission[;]”  … Accordingly, the trial court awarded 

damages equal to “$1 per share in damages, plus interest and costs consistent with this opinion.”  

ANALYSIS 

The Revlon Standard of Review 

When a stockholder challenges a change-of-control transaction, such as the all-cash merger 

at issue in this case, enhanced scrutiny under Revlon is the presumptive standard of review. 

Revlon did not create a new fiduciary duty or change the nature of existing fiduciary duties. 

Rather, in the sale of control context, directors and officers must exercise their fiduciary duties to 

maximize the company’s value for the stockholders’ benefit. There is no particular path that 

fiduciaries must follow to maximize value, so long as the chosen path is reasonable. The key 

elements of Revlon enhanced scrutiny require both (i) reasonableness of the decision-making 

process employed by the directors, including the information on which the directors based their 

decision, and (ii) reasonableness of the directors’ action in light of the circumstances then existing.  

The ‘paradigmatic’ Revlon claim involves a conflicted fiduciary who is insufficiently checked 

by the board and who tilts the sale process toward his own personal interests in ways inconsistent 
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with maximizing stockholder value. The trial court found that when a plaintiff proves a 

paradigmatic Revlon claim, that showing “calls into question the reasonableness of the decision-

making process employed and the reasonableness of the directors’ action in light of the 

circumstances then existing” required under enhanced scrutiny. We agree. 

The Record Evidence Supports the Finding of Breach 

… First, the trial court examined Stollmeyer’s “subjective intent” and found that he suffered 

disabling conflicts. Specifically, the trial court found that Stollmeyer was subjectively motivated 

in large part by his need for liquidity, based on the fact that by 2018, Stollmeyer had never 

experienced a big liquidity event, had made several million dollars’ worth of unpaid financial 

commitments, spent money in a way that required him to dig into his line of credit to fund 

additional financial commitments, and described his pre-Merger financial position as “living at 

or near the precipice of financial ruin.”  

The trial court also found that Stollmeyer became “uniquely smitten” with Vista before the 

start of the formal sale process. After meeting with Vista twice, and particularly after the CXO 

Summit where he saw presentations about the wealth of Vista portfolio company CEOs that he 

called “very impressive” and “mind blowing/inspiring,” Stollmeyer described himself as loving 

Vista. Stollmeyer also gave Vista that impression, and Vista “tout[ed] internally that Stollmeyer 

‘loved’ them” and that they had forged a strong relationship with him. Part of Stollmeyer’s 

favoritism of Vista was his expectation that if Mindbody were sold to Vista, he could keep his 

position as CEO, reload with equity, and “make as much money over the next three years as he 

did the first go around” after a second sale of the company. 

Another component of Stollmeyer’s disabling conflicts was his time crunch and his “desire to 

sell fast.” The trial court found that Plaintiffs proved Stollmeyer needed liquidity, was tired of 

running a public company, and “had a relatively limited window for effectuating a transaction.” 

He knew that it would be easier to sell while Liaw remained on the board and before Luxor, who 

opposed a sale of Mindbody, joined the board. He also knew that it was advantageous to sell before 

the looming sunset of the super-voting shares. Chang had warned Stollmeyer that Vista liked to 

move fast, and the trial court found that for Stollmeyer, Vista’s speed was a plus. The trial court 

found that contrary to Defendants' argument, Stollmeyer’s stock ownership did not result in his 

interests being aligned with other stockholders and that the record “overwhelmingly” supported 

Plaintiffs’ theory of Stollmeyer’s disabling conflicts. We agree. 

Second, the trial court made detailed findings that Stollmeyer tilted the sale process in 

Vista's favor. Although Stollmeyer did not have Board authorization to explore a sale of Mindbody 

until mid-October 2018, the trial court found that Stollmeyer met with Vista twice prior to 

authorization and signaled in both meetings that Mindbody could be an acquisition target. … At 

least by October 11, when Chang warned Stollmeyer that Vista liked to move fast, Stollmeyer 

knew that Vista might attempt to move fast to gain a competitive advantage. Instead of slowing 

Vista down to ensure a competitive process, Stollmeyer helped Vista get ahead. By waiting eight 

days after Vista’s expression of interest on October 15 to inform all the board members of that 

interest, Stollmeyer delayed the formal start of the sale process and gave Vista a head start. … 

The trial court found that this skewed sale process had an “obvious effect.” No other bidder 

heard about the process until November 19, and no other financial bidders were contacted until 

December 3 or 4. When Vista was ready to make a firm offer in early December, other potential 

bidders were still in early stages. By the time Vista made its best and final offer on December 20, 

H & F was Vista’s only competitor, and H & F “lamented internally that they needed more time.” 

The trial court also found that no other bidder received such informational advantages before the 

start of the formal sale process, Stollmeyer did not communicate with any other bidders in breach 

of the Transaction Committee’s Guidelines, none of the others knew the specific financial range 

to target, and none could say “[w]e were able to conduct all of our outside-in work before the 
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process launched” like Vista. Based on these factual findings, the trial court concluded that 

without competitive pressure, Mindbody had no leverage to extract a higher price, and that 

without Stollmeyer’s help, Vista would not have acquired Mindbody for $36.50 per share. 

Stollmeyer tilted the sale process to favor Vista. 

Third, the trial court made detailed findings about what the Board did not know. The trial 

court observed that directors can manage conflicts if they are aware of them but found that the 

Mindbody Board did not know about the conflicts that infected the sale process. Specifically, the 

trial court found that the Board did not know about Stollmeyer’s need for liquidity, IVP’s desire 

for a near-term exit of their Mindbody investment, the details of Stollmeyer’s September 4 

meeting with Vista, Stollmeyer’s impression of the CXO Summit as “mind blowing/inspiring,” 

Stollmeyer’s communicated desire to find a “good home” for his company, Stollmeyer’s “love” for 

Vista, Chang’s tip to Vista about Stollmeyer’s $40 minimum share price, Stollmeyer’s November 

10 tip to Vista about the start of the formal sale process, or Vista's “huge head start.” The trial 

court concluded that the Board was “in the dark” and that Stollmeyer deprived the Board of the 

information it needed to employ the kind of reasonable decision-making process required under 

Revlon enhanced scrutiny.  

The Corwin Defense Does Not Apply 

Appellants argue on appeal that Corwin cleansing should apply. When enhanced scrutiny 

under Revlon is the standard of review, a defendant can restore the business judgment rule 

through Corwin cleansing for a transaction without a controlling stockholder by showing that the 

transaction was “approved by a fully informed, uncoerced majority of the disinterested 

stockholders.” The trial court noted that generally when a plaintiff proves a paradigmatic Revlon 

claim, “a defendant will not be able to show that the stockholder vote was fully informed, precisely 

because the Board did not know about and could not disclose the information about the officer’s 

machinations.” That generalization proves true in this case because the stockholders were not 

made aware of Stollmeyer’s disabling conflicts or the way the sale process favored Vista. The trial 

court concluded that these omissions defeat the Corwin defense.  

The trial court’s findings support its ultimate conclusion that Plaintiffs proved a 

paradigmatic Revlon claim and that Corwin cleansing was not available to Stollmeyer. In sum, 

Stollmeyer was a conflicted fiduciary who tilted the sale process toward Vista for personal reasons 

and was not adequately overseen by the Board. As a result, Stollmeyer’s actions were not 

reasonable under the circumstances and the Board was not able to conduct a reasonable decision-

making process. Because Stollmeyer kept material information from the Board, the Board could 

not fully inform the stockholders before the vote and Corwin cleansing does not apply. We affirm 

the ruling of the trial court that Stollmeyer breached his duty of loyalty under Revlon. 

Stollmeyer’s Disclosure Breach Is Supported by the Record 

The trial court’s holding that Stollmeyer breached his fiduciary duty of disclosure is based on 

the Chancellor’s fact-findings set forth above. …Directors and officers owe a fiduciary duty of 

disclosure to the corporation and its stockholders. The duty of disclosure “is not an independent 

dut[y] but the application in a specific context of the board’s fiduciary duties of care, good faith, 

and loyalty.” When directors and officers seek stockholder action, such as stockholder approval 

for a merger, they have a fiduciary duty to “disclose fully and fairly all material information 

within [their] control.” This means that “corporate fiduciaries can breach their duty of disclosure 

under Delaware law ... by making a materially false statement, by omitting a material fact, or by 

making a partial disclosure that is materially misleading.” Omitted information is material if 

there is “a substantial likelihood that the disclosure of the omitted fact would have been viewed 

by the reasonable investor as having significantly altered the ̀ total mix' of information available.”  

… 
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The trial court found that although the Supplemental Disclosures disclosed Stollmeyer’s 

meetings with Vista on September 4 and at Vista’s CXO Summit on October 8 and 9, the 

disclosures omitted certain details that “paint[ed] his interactions with Vista in a sterile light.”  

… The trial court found that this description omitted that Stollmeyer “invited discussions about 

an acquisition” by stating that he wanted to find a “good home” for his company, that he was 

“getting tired,” and that he expected to “stay in his seat 2-3 more years.”  … The trial court found 

that [the] description of the CXO Summit as a “run-of-the-mill industry gathering” omitted the 

fact that Stollmeyer reiterated his intention to explore a sale of Mindbody, without any Board 

authorization to do so. …  

The trial court then listed four “complete omissions” that were not disclosed in the Proxy 

Materials at all. The four complete omissions were: Stollmeyer’s reference call with a Vista 

portfolio CEO on October 19, Chang’s tip to Vista on November 6 that Stollmeyer wanted $40 per 

share, Stollmeyer’s tip to Vista on November 10 that Mindbody would be running a sale process, 

and Saroya's invitation for Stollmeyer to attend a charity event in Miami followed by 

“Stollmeyer's initial acceptance as long as he could bring his wife.”  

The trial court found that the Proxy Materials, taken as a whole, “create a false narrative in 

which Stollmeyer met casually with Vista on September 4 and October 9, Vista expressed general 

interest in a transaction on October 15, and then Vista learned of the formal sale process with 

other potential acquirers on November 30.” The trial court then concluded that this was not an 

“accurate, full and fair characterization of those events.” We agree. 

The strongest record support for Stollmeyer’s breach of his disclosure duty is the omission of 

the two tips to Vista. The first was the omission of Chang’s tip to Vista on November 6 that 

Stollmeyer wanted $40 per share. The second was the omission of Stollmeyer’s tip to Saroya on 

November 10, when he called Saroya in violation of the Transaction Committee’s Guidelines to 

tell him that Mindbody would be running a sale process. These tips occurred approximately three 

weeks before Vista was formally invited into the process by Qatalyst on November 30. If Vista 

had not already begun its acquisition process, the November 10 tip would have given Vista virtual 

certainty that Mindbody was coming to market and a three-week head start over any other bidder. 

The November 6 tip gave Vista an informational advantage about how to structure its pricing 

models and what price range would likely be acceptable. We believe any reasonable stockholder 

would find these tips to one potential acquirer and not any others indicative of a potentially flawed 

sale process that would significantly alter the total mix of information and would be important in 

considering whether to vote to approve the merger. Accordingly, the tips were material. We affirm 

the trial court's holding that Stollmeyer breached his duty of disclosure. … 

The Revlon Breach Damages 

This Court “review[s] findings as to damages by the Court of Chancery for an abuse of 

discretion.” The Court of Chancery has the power “to grant such... relief as the facts of a particular 

case may dictate.” “As long as there is a basis for an estimate of damages, and the plaintiff has 

suffered harm, mathematical certainty is not required.” 

The trial court accepted Plaintiffs’ lost-transaction theory of damages but rejected Plaintiffs’ 

suggested transaction price of $40 per share as having an insufficient evidentiary basis. Although 

Vista did have authorization to bid up to $40 per share, there was no indication in the record that 

Vista would have actually bid that amount and $40 was at the upper limit of Vista’s modeling. 

The trial court found that if Mindbody had been able to introduce competition it was possible 

Vista might have paid $40 per share, but Vista also could have declined to go that high. On the 

other hand, the trial court found that “the most compelling evidence” as to the price Vista would 

have actually paid was “internal Vista bets” from employees betting on what the ultimate deal 

price was likely to be. In a range from $36.50 (the then-current offer) to $40 (the upper price 

limit), various Vista employees guessed the final deal price. The line was at $37.50 with one 
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employee betting on the line and more than half betting the deal would close higher than $37.50 

per share. These findings are largely based on a photograph of a Post-it note that Stahl texted to 

Saroya, which drew the line at $37.50 and noted what each employee’s bet was.  Stahl's name is 

written on the Post-it with a bet of $37.26.  

Defendants observe that the trial court “makes much of a Post-it note” and it does. But the 

Post-it note was not the only evidentiary basis for finding a lost-transaction price of $37.50 per 

share. … Had the Post-it note stood alone, without [additional evidence], it likely would not have 

been enough. But the trial court had broad discretion to fashion a remedy particular to the facts 

of this case so long as there was some evidentiary basis for that determination, and there is 

enough of a basis here that we will not find that the trial court abused its discretion. Accordingly, 

notwithstanding some misgivings about the thinness of the evidence, we affirm the trial court’s 

award of $1 per share in damages for Stollmeyer’s duty of loyalty breach. 

The Disclosure Breach Damages 

Given that we have held that Vista is not liable for aiding and abetting, given that Plaintiffs 

are entitled to only one recovery of $1 per share in damages, and given that we have upheld the 

damages award for the Revlon breach, we need not reach this issue. … 

3. EMPIRICAL EVIDENCE 

Articles examining the wealth effects of MBOs in the last two decades have conflicting 

findings. One study published in 2011 found that “the stock ownership of buyout managers is 

negatively associated with the buyout premiums.” The authors cite this as “very strong evidence 

that buyout managers expropriate shareholder wealth when they purchase a firm.”58 In contrast, 

another study published in 2014 found that in a sample of completed MBO acquisitions from 1995 

to 2007, management involvement in a takeover reduces pre-bidding competition. However, 

despite this reduction, the authors did not find any evidence indicating that target management 

involvement negatively affects shareholder returns throughout the announcement period.59 

Earlier articles also had conflicting findings. Yakov Amihud surveyed the evidence prior to 

1990 and found that the “evidence on the premiums offered in MBOs does not support the 

hypothesis that management exploits the shareholders.”60 Amihud’s findings were later echoed 

by a subsequent study. However, a 1985 study by Louis Lowenstein had conflicting findings. 

Lowenstein studied twenty-eight MBOs from 1979 to 1984, and found reduced premiums in 

MBOs without competitive bidding. Lowenstein cited these findings to argue for an open bidding 

regime in MBOs.61 

The results of a study by Easterwood et al., which examined 184 MBOs from 1978 through 

1988, support Lowenstein’s argument for open bidding. The authors found that “explicit 

competition for control” in the form of a competing bid resulted in higher bid revisions and 

cumulative abnormal returns for shareholders. This competition resulted in more shareholder 

aggregate wealth production than did litigation or the effect of board negotiations. Easterwood et 

al. also found that negotiations with independent directors improve bid revisions.62 

 
58 Kai Chen, Yong-Cheol Kim, & Richard D. Marcus, Hands in the Cookie Jar? The Case of Management Buyouts, 3 INT’L. 

REV ACCTG., BANKING & FIN. 43, 46 (2011). 
59 Sridhar Gogineni & John Puthenpurackal, Target Management Involved Buyouts: Impact on Takeover Competition, 

Litigation Risk and Shareholder Returns, 37 J. FIN. RESEARCH 323 (2014). (“Using a sample of 295 completed buyouts by 
financial buyers from 1995 to 2007, we find that management involvement does not appear to reduce target buyout 
announcement returns.”) Id. at 323. 

60 See Yakov Amihud, Leveraged Management Buyouts and Shareholders’ Wealth 3, 13–18, in LEVERAGED MANAGEMENT 

BUYOUTS: CAUSES AND CONSEQUENCES (Yakov Amihud, ed. 2002). 
61 Louis Lowenstein, Management Buyouts, 85 COLUM. L. REV. 730, 731 (1985). 
62 John C. Easterwood et al., Controlling the Conflict of Interest in Management Buyouts, 76 REV. ECON. STAT. 512, 513 

(1994). 
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The evidence is similarly mixed on whether management times the buy-out process to its 

advantage, unduly manipulates the corporate process, or utilizes inside information to arrange 

an MBO. DeAngelo found no evidence of manipulation of management earnings in a study of 

sixty-four firms from 1973 to 1982.63 In contrast, a 2008 study found that management with 

greater external MBO financing tend to report significantly fewer abnormal accruals. This 

provides support for the argument that the board of directors and shareholders serve as weak 

gatekeepers of the MBO process.64 

Finally, Cain and Davidoff examine a sample of MBO transactions announced between 2003 

and 2009. They find that procedural devices such as special committees and majority of the 

minority provisions are positively associated with higher MBO premiums. Among transactions 

with low initial offer premiums, bid failures are more likely when target shareholders benefit 

from competitive contracts. The authors also find that bid premiums are lower when management 

initiates the deal publicly, reinforcing the notion that management can clear the field in an MBO. 

Ultimately, they find evidence that management buy-outs are potentially beneficial to 

shareholders, but also reasons for shareholders to be wary and support procedural protections in 

merger agreements.65 

 

CHAPTER XXI: Shareholder Activism 
Replace this Chapter with the following:  

 

CHAPTER XXI 

SHAREHOLDER ACTIVISM 

■   ■   ■ 

INTRODUCTION 

Why should shareholder activism be covered in an M&A textbook? After all, it is not a merger 

or an acquisition transaction. But one important type of shareholder activism, “economic 

activism,” conducted principally by hedge and other institutional funds, involves trying to change 

how target companies are run, something that is the aim of most M&A transactions. Going 

further, it is not uncommon for economic activists to push managers of target companies to pursue 

a sale of the company.  

Companies often react to economic activists with the same defenses they use to defend 

against hostile takeover attempts. Thus, economic activism presents many of the same issues as 

do M&A transactions, and the law has to deal with what activists do as well as how companies 

respond.  For instance, in a hostile acquisition, a company might put in place a poison pill, as it 

 
63 See Linda Elizabeth DeAngelo, Accounting Numbers as Market Valuation Substitutes: A Study of Management Buyouts 

of Public Shareholders, 61 ACCT. REV. 400, 401, 417–18 (1986). In his 1989 study, Steven Kaplan found that managers 
consistently project outsized gains in their post-MBO forecasts. See Steven N. Kaplan, The Effects of Management Buyouts on 
Operating Performance and Value, 24 J. FIN. ECON. 217, 217 (1989). 

64 Paul E. Fischer & Louis Henock, Financial Reporting and Conflicting Managerial Incentives: The Case of Management 
Buyouts, 54 MGMT. SCI. 1700, 1713 (2008). 

65 Non-MBOs with a pure go-shop clause are jumped 23% of the time, while MBO go-shops are never jumped. While the 
sample is small, this finding is consistent with practitioner impressions that potential bidders are generally unwilling to bid 
when management has publicly signed on with a preferred buyout partner. Cain & Davidoff, supra note 27. 
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did in Revlon, to complicate the hostile acquirer’s ability to proceed with its plans. Similarly, 

companies also employ poison pills to limit the amount of shares shareholder activists can 

acquire, as you will see in the Sotheby’s case excerpt included later in this Chapter, Third Point 

LLC v. Ruprecht, C.A. No. 9469-VCP, 2014 WL 1922029 (Del. Ch. May 2, 2014) (“Sotheby’s”). 

Unocal, discussed in Chapter XVII, regulates a company’s defenses, whether against a hostile 

acquirer or an activist campaign.   

Sometimes, activism and M&A overlap. In many cases an activism play turns into a 

company’s sale, either to the activist or a third party. Elon Musk’s bid for Twitter initially (albeit 

briefly) started as an activism play.  

In this Chapter, we provide an overview of shareholder activism as relevant to M&A and 

discuss the relevant law.  There are two other types of activism, governance activism and social 

(corporate social responsibility (CSR); environmental, social and governance (ESG)) activism.  

There are considerable overlaps, insofar as some governance initiatives are about, for instance, 

more diversity in hiring. For our purposes, the canonical type of governance activism, which 

generally promotes more shareholder power vis a vis management, is relevant to M&A. For 

instance, staggered boards and poison pills were targeted by governance activists: as we have 

seen, both have often served to complicate bidders’ ability to take over companies.  

Purer social activism is not particularly relevant to M&A.  That being said, economic activism 

sometimes has seemed to pursue social aims, such as environmental aims, especially insofar as 

the economic activists’ narrative has been that there were underappreciated longer-term financial 

effects of not taking environmental aims more into account. But more recently, there have been 

few if any such efforts. ESG activism likely reached its apogee in 2021 when Engine No. 1, a 

shareholder activist, was able to prevail in a proxy campaign at Exxon Mobil. At Exxon’s 2021 

shareholder meeting, shareholders voted in a short slate of 3 (of the 4) directors promoted by 

Engine No. 1. Central to Engine No.1’s successful argument was that Exxon was falling behind 

in its transition away from fossil fuels, and that unless the board was more attentive to issues of 

climate change and diversifying Exxon’s sources of revenue, shareholder value would suffer.   

 

Interestingly, Engine No. 1’s influence on ExxonMobil does not seem to have yielded much 

in the way of environmental improvement.66 But it may have had other effects: Engine No. 1’s 

successful proxy contest may have been the impetus for Exxon to sue Arjuna Capital, a 

shareholder activist, in 2024.67 Arjuna Capital had been sponsoring a shareholder proposal asking 

Exxon to reduce its greenhouse gas emissions. (You may have learned in your Corporations class 

that Rule 14a-8 under the Securities Exchange Act of 1934 governs shareholder proposals, 

governing who can bring proposals, and what types of proposals companies can exclude. We 

discuss shareholder proposals in Section C below.) It may have also been the impetus for Exxon 

to reincorporate out of New Jersey to Texas in 2026.68  While there continue to be shareholder 

proposals encouraging companies to pay more attention to environmental factors, support for 

those proposals, and other proposals advancing social aims, have decreased in the last few years, 

as part of a broader anti ESG/CSR backlash which has also seen anti-ESG proposals advanced.69   

 
66 Andrew Ross Sorkin et al., Reassessing the Board Fight That Was Meant to Transform Exxon, N.Y. TIMES: DEALBOOK (May 
31, 2023), https://www.nytimes.com/2023/05/31/business/dealbook/engine-no-1-exxon-mobil.html. 
67  Timothy Smith, ExxonMobil’s Lawsuit Against its Shareholders: A Cautionary Tale, HARVARD LAW SCHOOL FORUM ON 

CORPORATE GOVERNANCE, June 12, 2024, available at https://corpgov.law.harvard.edu/2024/06/12/exxonmobils-lawsuit-

against-its-shareholders-a-cautionary-tale/.  
68 Katherine Terrell Frank, Robert L. Kimball, and Meredith Jeanes Lyons, Lessons from ExxonMobil, Harvard LAW SCHOOL 

FORUM ON CORPORATE GOVERNANCE, June 10, 2026, available at https://corpgov.law.harvard.edu/2026/06/10/lessons-from-

exxonmobil/.  
69 Subodh Mishra, Henry Mbom & Toby Huang, Governance Proposals Dominate the 2026 Proxy Season, HARV. L. SCH. FORUM 

ON CORP. GOVERNANCE (July 21, 2026), https://corpgov.law.harvard.edu/2026/07/21/governance-proposals-dominate-the-2026-

proxy-season/.   

https://corpgov.law.harvard.edu/2024/06/12/exxonmobils-lawsuit-against-its-shareholders-a-cautionary-tale/
https://corpgov.law.harvard.edu/2024/06/12/exxonmobils-lawsuit-against-its-shareholders-a-cautionary-tale/
https://corpgov.law.harvard.edu/2026/06/10/lessons-from-exxonmobil/
https://corpgov.law.harvard.edu/2026/06/10/lessons-from-exxonmobil/
https://corpgov.law.harvard.edu/2026/07/21/governance-proposals-dominate-the-2026-proxy-season/
https://corpgov.law.harvard.edu/2026/07/21/governance-proposals-dominate-the-2026-proxy-season/
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Both governance and social activism proceed significantly by means of shareholder proposals.  

At this writing, major changes curtailing the use of such proposals seem possible, and perhaps 

likely, although far more so for social proposals than for governance proposals.70  

 

B. ECONOMIC ACTIVISM 

 

1. Introduction 

Economic activists seek to influence the strategic direction of a company in order to increase 

the company’s profitability. Activists extensively research particular companies, identify ways in 

which those companies should, in the activists’ view, be conducting their businesses, and press 

the companies to proceed in accordance with strategies that the activists have identified.  

Economic activism has been an important part of the broader M&A landscape for decades. 

In part, this activism has been spurred by the increasingly concentrated ownership of U.S. public 

companies. It is now not uncommon for the top ten shareholders of a company to be institutional 

investors; together, these shareholders might own a majority of the company. Activists thus only 

have to convince a small number of shareholders to side with them to achieve a successful 

outcome. 

Shareholder activism began in the U.S. but has become increasingly common in Europe 

(including the U.K.), and in Asia. Some of the activity is by U.S. hedge funds looking for targets 

outside the U.S.; some of the activists, though, are from other countries and by now, non-U.S. 

shareholder activism is quite well established. Moreover, activism outside the U. S. is increasingly 

resembling U.S. activism.  

a. What do activists want companies to do?  

Economic activists try to influence companies to pursue strategies they think will maximize 

shareholder value. They commonly recommend some of the following business strategies: 

 

Selling the Company. One strategy activists recommend is that the target’s board sell the 

company. The rationale is that the company’s value can be maximized if it is sold instead of 

continuing as an independent operating entity. For example, Carl Icahn, a well known activist 

investor, often engages in this type of activism, advocating it successfully at dozens of companies 

in the past decades. This type of activism used to be common, but over time other objectives, such 

as those as discussed below, have become more common.  

Spin-Off. Another strategy activists recommend is that a company should be broken up into 

divisions or that some of its businesses should be spun off. They argue that the market will value 

the separate businesses more highly than it does the whole. Examples of this type of activism 

include Pershing Square’s activism at Fortune Brands, which resulted in the company breaking 

up into four different companies, including Jim Beam Brands (which was later sold, combining 

two activist strategies) and Carl Icahn’s activism at eBay, which successfully advocated spinning 

off eBay’s PayPal division. 

 
70 The proposal process had, until late 2025, been “reluctantly refereed” by the SEC: the SEC would weigh in on a company’s 

grounds for excluding proposals. As per a temporary proposal, the SEC now no longer weighs in. U.S. Securities and Exchange 

Commission, Division of Corporation Finance, Statement Regarding the Division of Corporation Finance’s Role in the 

Exchange Act Rule 14a-8 Process for the Current Proxy Season (Nov. 17, 2025), https://www.sec.gov/newsroom/speeches-

statements/statement-regarding-division-corporation-finances-role-exchange-act-rule-14a-8-process-current-proxy-season.  

Going forward, it is possible, if not likely, that the SEC will significantly scale back on shareholder rights to make proposals.  

Paul S. Atkins, Chairman, U.S. Sec. & Exch. Comm'n, Keynote Address at the John L. Weinberg Center for Corporate 

Governance's 25th Anniversary Gala (Oct. 9, 2025), https://www.sec.gov/newsroom/speeches-statements/atkins-10092025-

keynote-address-john-l-weinberg-center-corporate-governances-25th-anniversary-gala.   

https://www.sec.gov/newsroom/speeches-statements/statement-regarding-division-corporation-finances-role-exchange-act-rule-14a-8-process-current-proxy-season
https://www.sec.gov/newsroom/speeches-statements/statement-regarding-division-corporation-finances-role-exchange-act-rule-14a-8-process-current-proxy-season
https://www.sec.gov/newsroom/speeches-statements/atkins-10092025-keynote-address-john-l-weinberg-center-corporate-governances-25th-anniversary-gala
https://www.sec.gov/newsroom/speeches-statements/atkins-10092025-keynote-address-john-l-weinberg-center-corporate-governances-25th-anniversary-gala
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Strategic and Governance Changes. Activists sometimes also advocate long-term changes 

in either the strategy or governance of a company in order to enhance the company’s financial 

performance. These can include economic changes, as well as the addition of new board members 

selected by the activists, or the replacement of the CEO. An example is Dan Loeb’s activism at 

Sotheby’s, discussed below. CEOs at AIG, CSX, GE, and Microsoft have left their companies on 

account of activist investor pressure. Governance changes can also include distributing cash to 

shareholders, often in the form of a special dividend or share repurchase. The cash can come from 

amounts the company already has on hand—an example is of Carl Icahn’s at least somewhat 

successful campaign to get Apple to make cash payouts to its shareholders—or amounts borrowed 

for that purpose. At Procter and Gamble, Nelson Peltz, of the activist fund Trian, was appointed 

to a board seat after very narrowly losing an election. Preceding the election, some P&G 

characterizations of Peltz’s plans for P&G were quite critical. But when he became a board 

member, Peltz characterized the board as very open to his suggested—and major—changes. 

M&A Related Activism. Historically, this type of activism has involved taking a position in 

a company that is a party to an agreement to be acquired, and advocating that the buyer pay a 

higher price. An example of this is Carl Icahn’s activism in connection with Dell’s 2013 going 

private transaction: Icahn succeeded in getting the merger consideration increased from $13.25 

per share to $13.88 per share. Another example is when Pershing Square and Valeant teamed up 

to help Valeant acquire Allergan. This type of M&A activism has become more frequent, as has 

activism aimed at opposing proposed deals. 

b. How do activists proceed?  

In a 1976 letter to prospective investors that has been called the Icahn Manifesto, Carl Icahn 

laid out the basic investment strategy for shareholder activists, a strategy that is still used today: 

It is our opinion that the elements in today’s economic environment have combined in a 

unique way to create large profit making opportunities with relatively little risk . . . It is our 

contention that sizable profits can be earned by taking large positions in “undervalued” 

stocks and then attempting to control the destinies of these companies by: 

a. Trying to convince management to liquidate or sell the company to a “white 

knight;” 

b. Waging a proxy contest; 

c. Making a tender offer; and/or 

d. Selling back our position to the company.71  

Carl Icahn outlined his activist strategies almost five decades ago. These strategies still form 

the core of any shareholder activist’s campaign today.72 

After formulating their proposed strategic direction for the company, activists communicate 

with management. If management does not agree to do what the activists want, the activists may 

pressure management, privately or publicly.  They may try to get certain people appointed to the 

 
71 See also Tobias E. Carlisle, How Carl Icahn became a corporate raider, INVESTMENT NEWS, December 7, 2014, 

https://www.investmentnews.com/article/20141207/REG/312079993/how-carl-icahn-became-a-corporate-raider. 
72 Some critics of economic activism have argued that there is really only one ‘activist playbook.’ The following is from a 

2015 article: “Activist investors are like UPS drivers. They turn in only one direction. By now, the activists’ rise is remarkable 
for its sheer scale and ferocity, with some $119 billion placed in their hands. Last year, they pursued 343 companies, up 27% 
from the year before, according to FactSet. Their rise is also remarkable for another thing: their intellectual sameness. Plot a 
map of the 10 largest activist firms and you will find that seven of them are based within 17 blocks of each other in midtown 
Manhattan. The vast majority are making similar demands of their targets, delivered with what now feels like a dull percussion: 
Raise the dividend, buy back shares, cut these costs, spin off that division, sell the company.” Dennis K. Berman, A Radical 
Idea for Activist Investors, WALL ST. J., January 27, 2015, https://www.wsj.com/articles/a-radical-idea-for-activist-investors-
1422370260. Query whether this may be changing as economic activism ‘matures.’ 

https://www.investmentnews.com/article/20141207/REG/312079993/how-carl-icahn-became-a-corporate-raider
https://www.wsj.com/articles/a-radical-idea-for-activist-investors-1422370260
https://www.wsj.com/articles/a-radical-idea-for-activist-investors-1422370260
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board, and, to that end, threaten or carry out a proxy fight that would replace some of the directors 

with directors more inclined to follow the activists’ ideas.   

The following discusses the activist campaign conducted by Third Point hedge fund for 

Sotheby’s, notably including the proxy fight.  

2. SOTHEBY’S: A TYPICAL ACTIVIST CAMPAIGN 

This Section discusses an activist campaign by one of the best-known shareholder activists, 

Dan Loeb and the hedge fund he founded and runs, the $17.5 billion Third Point hedge fund, 

involving the venerable auction house Sotheby’s. Sotheby’s was founded in 1744, and has a long 

and storied history. It was the oldest of all companies listed on the NYSE when it was taken 

private, in 2019, in an acquisition by Patrick Drahi. There are indications that Sotheby’s may 

soon go public again; in 2024, however, it sold a minority interest to Abu Dhabi’s sovereign wealth 

fund for $1 billion.   

a. THE INITIAL ACTIVIST STEPS 

Typically, an activist’s first step is to take a (stock) position in the company. This action 

implicates the Williams Act and more particularly, § 13(d) of the Securities Exchange Act of 1934. 

Upon acquiring a greater than 5% position in the target, the activist will be required to file a 

Schedule 13D within 5 days. 

The filing of the Schedule 13D is typically the activists’ announcement to the world that it 

has taken a position and may advocate for change at the targeted company. Investors and the 

public will scrutinize the Schedule 13D’s Item 4 disclosure and statement of purpose to see what 

the activist is intending. After acquiring its position, the activist then typically sends a letter to 

management, known as a poison pen letter, outlining objections to the company’s current state of 

affairs and demanding a new course of action. 

Whether through the Schedule 13D or a poison pen letter, the activist will publicly announce 

its presence and set forth its agenda. Implicit (or explicit) in the activist’s statements is a threat 

that if the company does not respond adequately, the activist will launch a proxy campaign to 

unseat the directors. These initial activist steps shape the trajectory of future dealings between 

the activist and the company. 

Third Point began acquiring shares of Sotheby’s in mid-2013. It approached Sotheby’s in 

early August, and the two companies had discussions concerning Third Point’s ideas for changes 

at Sotheby’s. At that time, the Sotheby’s board was also holding internal discussions, and 

discussions with other activist shareholders. On August 15, 2013, Third Point’s acquisitions of 

Sotheby’s shares had passed the 5% threshold, triggering the 13D filing requirement. On August 

26, 2013, Third Point filed its 13D. 

Here is the Item 4 Disclosure from Third Point’s Schedule 13D with respect to Sotheby’s: 

Item 4. Purpose of Transaction 

The Reporting Persons originally acquired their shares of Common Stock subject to this 

Schedule 13D for investment purposes. 

The Reporting Persons intend to engage in a dialogue with members of the Board or 

management of the Issuer or other representatives of the Issuer. The Reporting Persons may also 

engage in a dialogue and other communications regarding the Issuer with other stockholders of 

the Issuer, knowledgeable industry or market observers (including art market participants), or 

other persons. Any dialogue or communications with any of the foregoing persons may relate to 

potential changes of strategy and leadership at the Issuer and proposals that, if effected, may 

result in one or more of the events described in Item 4 of Schedule 13D. Except as set forth herein, 

the Reporting Persons have no present plans or proposals that relate to or would result in any of 

the matters set forth in subparagraphs (a)–(j) of Item 4 of Schedule 13D. 
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The Reporting Persons intend to review their investment in the Issuer’s shares of Common 

Stock on a continuing basis. Depending on various factors including, without limitation, the 

Issuer’s financial position and investment strategy, the price levels of the shares, conditions in 

the securities markets and general economic and industry conditions, the Reporting Persons may 

in the future take such actions with respect to their investment in the Issuer as they deem 

appropriate including, without limitation, purchasing additional shares of Common Stock, selling 

some or all of their shares of Common Stock, or changing their intention with respect to any and 

all matters set forth in subparagraphs (a)–(j) of Item 4 of Schedule 13D. 

——————— 

This disclosure was written in a way that gave Third Point maximum flexibility as to its 

future actions. The filing itself was probably enough to signal to the market that Third Point was 

about to launch an activist campaign. As noted above, in other cases, the activist will accompany 

the Schedule 13D filing with a letter to management, known as a poison pen letter, outlining 

objections to the company’s current state of affairs and demanding a new course of action. 

In the Sotheby’s case, Mr. Loeb waited almost another two months before issuing his poison 

pen letter. On October 2, 2013, Third Point filed an amended Schedule 13D reporting that its 

holdings of Sotheby’s had risen to 9.3%. Attached to the schedule as an exhibit was a letter written 

by Loeb (on behalf of Third Point) to Sotheby’s CEO, William Ruprecht. Following is an excerpt 

from the letter: 

Dear Mr. Ruprecht: 

Funds managed by Third Point LLC (“Third Point”) recently received Hart-Scott-Rodino 

approval to increase our stake in Sotheby’s (the “Company”) and now hold 9.3% of the outstanding 

shares, making us the Company’s largest shareholder. Notwithstanding Sotheby’s recent 

efforts—a belated announcement partially addressing poor capital allocation practices and the 

hiring of a new Chief Financial Officer—we remain concerned about its leadership, shareholder 

misalignment, strategic direction, and Board governance. 

In particular, we are troubled by the Company’s chronically weak operating margins and 

deteriorating competitive position relative to Christie’s, as evidenced by each of the Contemporary 

and Modern art evening sales over the last several years . . . 

Pressing Issues at Sotheby’s 

We acknowledge that you, Mr. Ruprecht, were an able steward for the Company following 

both the price fixing scandal in 2000 and the financial crisis in 2008. Unfortunately, you have not 

led the business forward in today’s art market. It is apparent to us from our meeting that you do 

not fully grasp the central importance of Contemporary and Modern art to the Company’s growth 

strategy, which is highly problematic since these are the categories expanding most rapidly 

among new collectors. This is not to say that Sotheby’s entire portfolio of art, antique, and 

collectible departments is not critically important—it is. However, Sotheby’s success will be 

defined in large part by its ability to generate sales and profits in Contemporary and Modern art, 

as this is where the greatest growth potential lies. . . 

Management’s Lack of Alignment with Shareholders 

Emblematic of the Company’s misalignment with shareholder interests are both your own 

generous pay package and scant stock holdings by virtually all Board members. Third Point’s 

current stake represents nearly 10 times the number of fully-vested shares held by Sotheby’s 

directors and executive officers. Your personal holding of 152,683 shares, representing a mere 

0.22% interest, is particularly noteworthy because you have been an employee of the Company 

since 1980 and its CEO since 2000. 
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In sharp contrast to your limited stock holdings is a generous package of cash pay, 

perquisites, and other compensation. We see little evidence justifying your 2012 total 

compensation of $6,300,399 in both salary and PSU awards valued at over $4 million, seemingly 

based on a mysterious target not disclosed in any of the Company’s public filings. Your 

compensation award compares quite favorably to companies offered as peers in your own proxy 

statement: $3.9 million for the CEO of Nordstrom Inc. and $6.1 million for the CEO of Tiffany & 

Co.—both companies more than three times the size of Sotheby’s—and yet Sotheby’s has clearly 

underperformed these “comparables.” 

A review of the Company’s proxy statement reveals a perquisite package that invokes the 

long-gone era of imperial CEOs: a car allowance, coverage of tax planning costs, and 

reimbursement for membership fees and dues to elite country clubs. What example does this set 

for Sotheby’s hard-working employees, who see leaders at the top collecting guaranteed perks 

rather than rewards delivered for growing earnings? In our experience, skewed compensation 

programs approved by a Board with little oversight inevitably result in exactly the type of 

lackadaisical corporate culture evident at Sotheby’s today. 

. . . 

A Prescription for Repairing Sotheby’s 

Sotheby’s is like an old master painting in desperate need of restoration. Auctions, private 

and internet sales all need to be reinvigorated or revamped. Sotheby’s global footprint must 

expand, and opportunities to exploit the Sotheby’s brand through adjacent businesses should be 

considered. Sotheby’s can also use its unique position and potential excess capital to judiciously 

take principal positions in works of art when doing so would not conflict with its clients’ interests. 

As with any important restoration, Sotheby’s must first bring in the right technicians. Third 

Point is not only Sotheby’s largest shareholder but also has significant experience and a successful 

track record of serving on public company boards. I am willing to join the board immediately and 

help recruit several new directors who have experience increasing shareholder value, share a 

passion for art, understand technology and luxury brands, or have operated top-performing sales 

organizations. Importantly, our candidates would also better represent Sotheby’s expanding 

geographic footprint. We support the Company placing a designee from another large shareholder 

on the Board as well. Once installed, these new directors would determine what other steps are 

necessary to ensure that the Company benefits from the rigor and direction that comes with 

having an “owners’ perspective” in the boardroom. 

It is also time, Mr. Ruprecht, for you to step down from your positions as Chairman, President 

and Chief Executive Officer and for the role of Chairman to be separated for your successor. 

. . . 

Sincerely, 

/s/ Daniel S. Loeb 

Daniel S. Loeb 

Chief Executive Officer 

——————— 

The poison pen letter has become a bit of an art form, just as bear hug letters, discussed in 

Chapter XV.B.1, have. The activist will highlight its concerns with, and perhaps plans for, the 

company; he may also criticize the company’s management, as Mr. Loeb did. As mentioned above, 

Loeb is known for his venomous letters, including one that referred to a CEO as a “CVD,” or “chief 

value destroyer,” and another that referred to two great-grandsons of one company’s founder as 

part of the “Lucky Sperm Club.” In a letter to Irik Sevin, CEO of fuel distributor Star Gas Partners 
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LP, Mr. Loeb wrote: “Do what you do best: Retreat to your waterfront mansion in the Hamptons 

where you can play tennis and hobnob with your fellow socialites.”  The idea behind the poison 

pen letter is not only to highlight a new agenda, but to embarrass the company and warn them 

that the activist is not about to go away. 

Mr. Loeb’s letter outlined a new management vision for Sotheby’s. Third Point’s goal was to 

make Sotheby’s more competitive in the marketplace by pursuing a new direction with new 

management. He advocated that the CEO resign and be replaced with a new CEO. Mr. Loeb asked 

for directors from his firm to be placed on the Sotheby’s board. Both of these requests are common 

in activist campaigns, and are one reason why companies fear being targeted by such campaigns. 

After all, the activist is sometimes asking that the company’s management and board resign, and 

is almost always asking that they acknowledge failures. 

In litigation arising from the Sotheby’s case, Vice Chancellor Parsons discussed Mr. Loeb’s 

letters: 

Loeb apparently made several of the accusations in his letter without actual knowledge of 

their veracity. In addition, the record supports an inference that Loeb included the letter with the 

Schedule 13D as part of an “all out assault” meant to destabilize the Company. In 

contemporaneous emails, Loeb described his letter as both part of a “holy jihad” intended to “make 

sure all the Sotheby’s infidels are made aware that there is only one true God” and part of a 

“Special Operation on Sotheby’s,” which was intended to “shock and awe” the Company and 

“undermine the credibility” of Ruprecht.  

b. THE COMPANY RESPONSE 

Following receipt of the activist’s opening, the target company faces the choice of whether or 

not to respond. In some cases, and more often as of late, the company will settle with the activist, 

adopting the activist’s preferred strategy and appointing the activist’s preferred directors. In a 

not-insignificant number of cases, the companies simply settle, without further action by the 

activist. In other cases, the company will attempt to ignore the activist. A third option, which is 

more common than simply ignoring the activist, is for the company to announce its own strategic 

plan to increase the company’s value—a plan which may or may not incorporate all or part of the 

activists’ plan. In both the second and third options, the company may also adopt defensive 

measures typical of those adopted by a target responding to a hostile takeover offer. 

In the case of Sotheby’s, the company initially refused to engage with Mr. Loeb and Third 

Point. Instead, the Sotheby’s board reacted, not only to Third Point, but to their perceived 

vulnerability to shareholder activists generally, including another fund that had filed a Schedule 

13D on July 30, 2013, Marcato Capital Management, by announcing a poison pill. The pill 

contained two different triggering events. One was the acquisition of a 10% stake by a shareholder 

whose ownership was to be reported on Schedule 13D; the other was the acquisition of a 20% 

stake by a shareholder whose ownership was to be reported on Schedule 13G, the schedule that 

is applicable for an acquirer who did not acquire the securities “with any purpose, or with the 

effect of, changing or influencing the control of the issuer, or in connection with or as a participant 

in any transaction having that purpose or effect.” 

In January of 2014, Sotheby’s announced its alternative plan, a $300 million special dividend 

to shareholders, and a $150 million share buyback. The court decision in the parties’ subsequent 

litigation discusses what happened next: 

In February of 2014, Third Point and Sotheby’s began negotiating in earnest in an attempt 

to avoid a proxy contest. The “core” of Third Point’s settlement proposal was that: (1) the Company 

redeem or modify the Rights Plan to allow 15% ownership; (2) the roles of CEO and Chairman be 

separated; and (3) Loeb and “1 other Loeb designee” join the Board. Loeb also emphasized that, 

as a director, he would focus on instituting annual “360 degree director reviews,” and a mandatory 
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Board retirement age. On the issues of separating the CEO and Chairman roles, 360 degree 

reviews, and a mandatory retirement age, Dodge [Sotheby’s director, and lead director until 

December 1, 2013] “strongly favored” Third Point’s position and noted “[w]e can fault Loeb for his 

ego, his rough edges, for his ‘ready, fire, aim’ approach, but on the substance he is far from all 

wrong, and he is with us already on the core issue of returning capital in measured amounts.” On 

the more controversial issue of representation on the Board, Sotheby’s responded that it was 

prepared to offer Third Point one nominee, who could not be Loeb. Third Point rejected this offer. 

The Company later offered to allow just Loeb on to the Board if he agreed to abide by certain 

terms, including a standstill agreement that would cap Third Point’s holdings at around the 10% 

mark. This offer was also rejected.  

c. THE PROXY CONTEST 

The negotiations between Sotheby’s and Third Point broke down, and in February of 2014, 

Third Point announced that it would nominate three directors to the Sotheby’s board. This 

constituted a material change to the information in Third Point’s Schedule 13D, necessitating an 

amendment: Third Point’s revised Item 4 disclosure, filed on February 27, 2014, included the 

following: 

The Reporting Persons initially filed a Schedule 13D in August after concluding that 

Sotheby’s—one of the world’s foremost luxury brands—was languishing and lacked the resolve to 

change despite the obvious need to do so. We commend the Company for taking some action 

following our filing and believe these expeditious improvements demonstrate the benefits of 

engaging with shareholders. Today, much remains to be done to enhance the Company’s 

competitive position, improve its strategy and boost shareholder value. As Sotheby’s largest 

shareholder, the Reporting Persons remain firm in their conviction that the current Board will 

benefit greatly from new perspectives and different expertise to move the Company forward. 

Therefore we are nominating three new Directors to the Board. . . . 

[T]he Reporting Persons today provided formal notice to the Issuer that they will nominate 

Daniel S. Loeb, Harry J. Wilson, and Olivier Reza (the “Third Point Nominees”) for election to the 

Board at the 2014 Annual Meeting. 

The Item 4 disclosure not only amends Third Point’s Schedule 13D to include the director 

nomination; it also serves as Third Point’s talking points to shareholders and the public to explain 

why it is taking this action. In essence, Third Point triggered the “nuclear option” by nominating 

directors to the board. Third Point did not seek to replace the entire board; this is rarely done by 

activists. Nor did they seek to acquire majority control. Institutional shareholders are loath to 

support such a step and generally, the proxy advisory services will not support such a step either. 

Once an activist nominates dissident directors, it is in a proxy “fight” with the company. The 

activist and the company make their case to win the fight, in the court of public opinion as well 

as with shareholders. Often, as in the Sotheby’s case, there is accompanying litigation. As an 

article by one of this book’s authors on the litigation between Third Point and Sotheby’s noted: 

“Sotheby’s knew that it had the upper hand and Delaware law was on its side. But for Mr. Loeb, 

winning the litigation wasn’t as important as deposing the Sotheby’s directors in the hope that 

he could find some ammunition for his fight. In other words, Sotheby’s overreached with the 

poison pill and gave Mr. Loeb an opening to inflict damage.”  

Ultimately, Sotheby’s won in court, but its victory was pyrrhic. Emails emerged in the 

discovery process in which Mr. Ruprecht referred to Mr. Loeb as “scum.” Steven B. Dodge, the 

lead independent director, said to another director that the board was “too comfortable, too 

chummy and not doing its job.” In another email Dodge stated that at least in part, Mr. Loeb was 

“right on the merits.” (This should serve as yet another reminder to be careful what you write in 

emails and remind your clients of the same—they should assume anything they write may come 

out in litigation). 
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On May 5, 2013, a few days after the decision was issued, Sotheby’s gave Loeb much of what 

he asked for. Sotheby’s had been advised that Third Point’s nominees had a good chance of 

prevailing in the proxy fight. Faced with Institutional Shareholder Services’ recommendation of 

Loeb and one other Third Point nominee, Sotheby’s agreed to appoint Loeb and Third Point’s 

other two nominees to its board. Moreover, Sotheby’s agreed to pay Third Point $10 million to 

reimburse it for its expenses during the proxy battle. Sotheby’s conducted an expensive battle. 

What did it get for its money? Arguably, nothing. The article quoted above concluded: 

In these situations, the rule is to compromise and give the hedge funds the seats. 

[In 2013], 80 percent of activists were granted a seat before a proxy campaign was even 

completed. And 60 percent of proxy contests that went the distance were won by activists. 

According to SharkRepellent, even Carl C. Icahn has stated that he is “surprised” that he is being 

offered board seats so often to forestall a campaign. 

This not only means that compromise is the preferred route, but it is becoming the case before 

a proxy contest gains traction.  

Six months after the settlement and the placement of Mr. Loeb’s nominees on the Sotheby’s 

board, Mr. Ruprecht resigned as CEO. 

 

3. DEFENSES AGAINST SHAREHOLDER ACTIVISM 

Some corporations may cooperate with activists; many others, however, will resist.  A board’s 

primary defense against activism is to argue that the activist’s plan is not a good one, or that it 

has a better plan. After all, if the company can get its own shareholders’ support, the activist 

cannot force through its agenda.  

Companies often will also take defensive actions to protect themselves against activists. 

Above, we discussed a proxy contest, in which an activist sought to have some of its nominees 

elected as directors.  One significant defensive action a company can take is to adopt advance 

notice bylaws, which complicate an activist’s ability to nominate directors. Such by-laws require 

shareholders to provide advance notice on a specific timetable, and extensive disclosure about 

potential candidates. As we discuss below, activist shareholders have brought lawsuits to 

challenge provisions of such bylaws; hostile acquirers have brought such suits as well. 

Governance activists have also attempted to pare back advance notice bylaws by bringing 

shareholder proposals reigning in some of the more expansive disclosure requirements.  

Another important defensive device is a poison pill.   As you will recall from Chapter XV.D, 

poison pills dilute the interest of a hostile acquirer or, in this case, a shareholder activist, 

effectively capping the acquirer or activist’s ability to buy more shares of the company. 

Companies’ adoption of poison pills have sometimes been challenged under Unocal. Recall 

Unocal’s two prongs: are there reasonable grounds to believe there is a threat to corporate policy 

and effectiveness? If so, is the defensive action reasonable in relation to the threat posed? Most 

challenges have failed, but not all: a company can go too far, responding unreasonably to a 

minimal or nonexistent threat. Similar to advance notice bylaws, apart from litigation brought 

by economic activists and hostile acquirers, there have also been shareholder proposals brought 

by governance activists attempting to limit pills’ reach or board discretion as to use of pills; 

specific matters include the minimum trigger, broad definitions that aggregate shareholdings for 

purposes of the trigger, and shareholder approval of pills.  

A. Advance Notice ByLaws 

Companies have adopted intricate advance bylaw notice provisions which place burdens on 

activists seeking to nominate directors. (We briefly discussed advance notice bylaws in Chapter 



88 
 

XV.F.2) The following is excerpted from an article discussing the history and present status of 

advance notice bylaws.  

 

REWRITING THE RULES FOR CORPORATE ELECTIONS 

BEN BATES 

100 NYU LAW REVIEW 635 (2025) 

 

The “hottest front” in the battle for control of U.S. public corporations has formed around 

shareholders’ (usually hedge fund activists’) power to nominate candidates for board 

elections. Unless shareholders can nominate candidates to run against incumbent directors, 

their voting rights do not carry much weight. However, over the past two decades, boards 

have put in place progressively more onerous requirements with which shareholders must 

comply in order to nominate election candidates. These requirements take the form of 

advance notice bylaws (ANBs) that require shareholders to notify the current board in 

advance of the upcoming election if they plan to nominate candidates. ANBs usually also 

require each nominating shareholder to provide the board with basic information about 

themselves and their nominees. If shareholders do not comply, ANBs give the board the 

power to keep the shareholders’ nominees off of the firm’s ballots.  

Simple ANBs have been used since at least 1980 and have regularly been upheld by the 

Delaware courts as necessary to promote orderly and informed elections. But when financial 

markets collapsed and hedge fund activism soared during the 2008–09 financial crisis, a 

flurry of bylaw amendments introduced a “second generation” of ANBs that substantially 

increased the amount of information that nominating shareholders were required to disclose. 

In subsequent years, firms have continued to pile on disclosure requirements, some of which 

have become so invasive that former Chief Justice of the Delaware Supreme Court Leo 

Strine, Jr. compared compliance to “submit[ting] to a colonoscopy by the incumbents.” 

Enhanced disclosure requirements in ANBs are the latest move by boards to tilt the balance 

of power in their favor in a long-running “legal cat-and-mouse game” between corporate 

boards and hedge fund activists. Previous tactics have included adopting staggered boards 

and other defensive charter and bylaw amendments, developing a new flavor of poison pills, 

and advocating for policy changes, such as more stringent reporting requirements for 

Schedule 13D filers. .. 

Modern ANBs have two main components: (1) a nomination window that sets the time 

period during which shareholders need to notify the board if they want to nominate directors 

for an election; and (2) a set of disclosure requirements that describe the information a 

nominating shareholder needs to provide the board alongside its notice. If a shareholder does 

not comply with a firm’s ANBs, then the board can leave the shareholder’s nominees off the 

company’s proxy card and refuse to count votes cast in their favor. The board decides whether 

a notice is valid, and a shareholder’s only recourse is to file a lawsuit challenging the board’s 

decision.  

From 2004 to 2023, ANB nomination windows across firms converged to a standard 

window: 90 to 120 days in advance of the expected election date. Disclosure requirements, on 

the other hand, evolved very differently. First, disclosure requirements grew substantially 

longer and more complex market-wide, and second, the level of variation in these 

requirements across firms increased. The widespread changes in disclosure requirements 

have been spurred on by both market forces and policy changes. The data show that 

disclosure requirements increased sharply market-wide in two distinct waves. The first 

(2008–09) followed the upsurge of hedge fund activism around the time of the financial crisis, 
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and the second (2022–23) followed the SEC’s adoption of universal proxy rules in 2021, in 

new Rule 14a-19.  The rule requires companies and activists to list all director candidates 

(including both the company’s nominees and activists’ nominees) on their proxy cards in 

contested elections. This allows voting shareholders to “mix and match” directors from the 

competing slates, rather than having to pick all of the activist’s candidates or all of the board’s 

candidates. These rules were expected by many to facilitate hedge fund activism by (1) 

reducing the cost and effort of running a proxy fight, (2) creating uncertainty that would give 

activists increased leverage, and (3) encouraging lesser-known or newer activists to launch 

campaigns. 

… 

In the early days of shareholder activism, some companies did not have bylaws that set 

ground rules for the director nomination process. This meant that an activist could nominate 

directors at any time, right up until the shareholder vote at a company’s annual meeting. 

The result could be incredibly disruptive. For companies, the process of preparing for a 

routine, uncontested annual meeting is very different than the process of preparing for a full-

blown proxy fight. If an activist were to show up unannounced at a late stage in the game, 

the company and its advisers would have to scramble to get ready for a contest. As a concrete 

example, in contested elections, the SEC requires companies to file preliminary proxy 

statements at least ten days before they send definitive copies to shareholders. In 

uncontested elections, however, companies do not need to file a preliminary statement and 

can just send the SEC a definitive copy when they start mailing to shareholders. If an activist 

were to show up right before the company planned to mail out its definitive proxy statement, 

the company would have to delay mailing its proxy statement, disrupting the timing of the 

proxy solicitation process and perhaps the annual meeting. To prevent these sorts of 

disruptions, companies started adding basic advance notice requirements to their bylaws. 

These provisions required shareholders (including activist hedge funds) to tell the company 

a certain amount of time in advance of the anticipated annual meeting date if they planned 

to nominate a competing slate of directors. If shareholders did not comply, boards reserved 

the right to reject the shareholders’ nominees and not count votes in their favor. Over time, 

advance notice bylaws have evolved from their straightforward and relatively inauspicious 

beginnings into a complex tool for governing the nomination process.  

 

A. Basic Components  

Modern advance notice bylaws have two components: (1) a nomination window and (2) a 

set of disclosure requirements. The nomination window sets the deadline by which a 

shareholder must notify the company ahead of its annual meeting if they want to nominate 

directors. The disclosure requirements lay out the information a shareholder must send the 

company along with its nomination notice for the notice to be valid. The requirements usually 

call for information about the shareholder and the shareholder’s intended nominees. 

Together, the nomination window and disclosure requirements give incumbent directors the 

time and information they need to prepare for the election contest, including by properly 

filing their proxy materials with the SEC.  

1. Nomination Window A typical ANB sets a 30-day window in advance of the annual 

meeting during which shareholders are allowed to notify the company about a forthcoming 

nomination. The most common configuration allows nominations to be made between 90 and 

120 days prior to the anniversary of the previous year’s annual meeting. Because most 

companies hold their annual meetings on nearly the same day each year, this has the effect 

of setting the nomination deadline three months before the upcoming meeting… 
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2. Disclosure Requirements  

Modern ANBs typically require disclosures about the shareholder making the 

nomination and the shareholder’s proposed nominees. In both cases, the disclosure 

requirements can usually be placed into one of three general buckets: (1) background or 

biographical information, (2) information about the individual’s interests in the outcome of 

the election, and (3) “agreement[s], arrangement[s], or understanding[s]” the individual has 

with others that are relevant to the election. Within these categories, companies have come 

up with an almost infinite variety of variations. To give some sense of the range of 

possibilities, here are some of the most common variations, along with a few of the more 

extreme: a. Nominees’ Basic Information It is very common for ANBs to require shareholders 

to disclose all of the information about their nominees that they would be required to include 

in a definitive proxy statement. Regulation 14A under the Securities Exchange Act of 1934 

governs the solicitation of proxies. Its rules require activists to disclose certain information 

about their nominees to other shareholders in advance of contested elections. This required 

information is listed under Item 5(b) of Schedule 14A and includes, for each nominee, (1) 

name and business address, (2) principal occupation, (3) whether the nominee has been 

convicted of a (non-traffic-related) crime in the past ten years, (4) company securities owned, 

(5) two-year trading history in company securities, (6) options positions, and (7) agreements 

with others regarding “future employment by the [company]” or “future transactions” 

involving the company…. 

b. Shareholder’s Basic Information Most companies ask about the nominating 

shareholder’s name, address, and shares owned. As with basic information about the 

nominees, disclosure of much of this basic information is also required on Schedule 14A….   

c. Agreements, Arrangements, and Understandings (“AAUs”) Most companies ask for a 

description of AAUs between the shareholder and others that are related to the upcoming 

election. Classic examples include agreements with other shareholders to vote a certain way 

in the election or agreements to buy or hold on to shares to increase or maintain voting power. 

Another example would be a “golden leash” arrangement, whereby an activist hedge fund 

promises to pay its director nominees bonuses if (1) they are elected and (2) the target 

company subsequently meets preset performance targets. Most AAU provisions are drafted 

expansively to cover these classic arrangements and others that might be invented in the 

future. Companies also often make clear that the AAUs do not need to be in writing to be 

covered…  

d. Derivative Positions Most modern advance notice provisions require shareholders to 

disclose their positions in financial derivatives (such as swaps, futures, and options) that 

increase or hedge their exposure to the company’s stock price or give them additional voting 

power. Derivative disclosure provisions are a natural outgrowth of longer-standing 

requirements that shareholders disclose their share ownership. They close the loophole that 

would otherwise arise from the fact that, today, a variety of financial products can be 

combined to replicate share ownership without the activist owning shares directly. 

Companies may also require proposed nominees to disclose their derivative positions.  

e. Questionnaires In addition to the disclosures required in their public bylaws, a 

growing number of companies ask each proposed nominee to complete and return a 

questionnaire…Because director questionnaires are not publicly available, it is not widely 

known what questions they contain. [other less common provisions omitted]… 

i.  Affiliates, Associates, Family Members, and Others Acting in Concert One technique 

used by an increasing number of companies to significantly widen the scope of their 

disclosure requirements involves requiring shareholders to make disclosures, not only about 

themselves and their nominees, but also about their “Affiliates,” “Associates,” and 
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“immediate family” members and “any person acting in concert with” the nominating 

shareholder. Terms like “acting in concert,” “affiliate,” and “associate” may or may not be 

defined. They can also be multiplied against each other to create “daisy chains,” which extend 

disclosure requirements to third parties who are potentially unknown to even the nominating 

shareholder if those third parties are linked to parties who are themselves linked to the 

shareholder….  

k. Universal Proxy Card-Related Disclosures A recent innovation to ANB practice has 

been for companies to include references to the SEC’s new Universal Proxy rules in Rule 

14a19 under the Exchange Act. These rules added several proxy solicitation requirements 

for activists. For example, Rule 14a-19 sets forth some deadlines for giving notice to the SEC 

and the company that the election will be contested, and it requires activists to “[s]olicit[] the 

holders of shares representing at least 67% of the voting power of shares entitled to vote on 

the election of directors.”…  

The disclosure categories I have discussed cover most of the requirements found in 

modern ANBs. However, they are not exhaustive, and the practice is constantly evolving. For 

example, a recent law firm analysis mentioned a growing trend toward requiring nominating 

shareholders to “update and supplement their disclosures in the days prior to the shareholder 

meeting[,]” and some companies are now requiring activists to make their nominees available 

to be interviewed by the incumbents. Finally, other companies opt not to list many disclosure 

requirements at all and instead require nominees to disclose whatever information the 

company “reasonably request[s] within ten (10) business days of such request.” 

…Nomination deadlines have by and large converged to a single market standard, but 

disclosure requirements have not. To the contrary, disclosure requirements vary widely 

across firms, are continually evolving, and show little evidence of moving toward 

convergence. ANB drafting practice appears to have shifted market-wide in response to two 

significant shocks: a wave of activism around the Great Financial Crisis and the SEC’s 

adoption of Universal Proxy rules. At the firm level, the ANB revolution has been led by large 

firms. Firms also tend to amend their disclosure requirements when they are targeted by an 

activist if, prior to being targeted, their disclosure requirements were relatively light. 

Overall, these shifts in ANB practice should be expected to significantly impact corporate 

governance. This is because (1) longer and more complex requirements increase the cost of 

running a proxy fight and thereby reduce board accountability, and (2) complex requirements 

and high levels of variation across firms make it more difficult for investors to evaluate 

companies’ ANBs and voice their preferences about them. On the flip side, however, modern 

ANB practice may also benefit shareholders and other corporate stakeholders by allowing 

boards to filter out destructive or unsophisticated activists. 

 

************************************************************** 

As noted above, activist investors have brought litigation challenging advance notice bylaws’ 

application to prevent their director nominees from being presented for election. One such case is 

Kellner v. AIM ImmunoTech, Inc., 320 A.3d 239 (Del. 2024).  In Kellner, the court addressed 

concerns about the validity and enforcement of AIM’s advance notice bylaws (ANBs). The court 

applied Unocal’s intermediate standard to evaluate AIM’s board’s decision to use ANBs to thwart 

shareholders’ attempts to access the corporate ballot. 

A group of AIM ImmunoTech, Inc. shareholders thought that the board of directors was 

mismanaging the company. They launched an activism campaign and proxy contest to elect 

new directors. The insurgents included two felons convicted of wire fraud, insider trading, 

https://scholar.google.com/scholar_case?case=10353700583355621560&hl=en&as_sdt=40000006
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and other crimes. The campaign escalated into two attempts to nominate directors to the 

AIM board. . . . 

The AIM board … rejected [plaintiff] Kellner’s nominations for failing to comply with the 

new advance notice bylaws. Kellner filed suit. After trial, the Court of Chancery invalidated 

four of the six main advance notice bylaws and reinstated the 2016 version of one of the 

invalidated bylaws. Ultimately, the court upheld the board’s rejection of the third nomination 

notice because it failed to comply with the two advance notice bylaws left standing, including 

the reinstated 2016 bylaw provision. . . . 

In a challenge to the adoption, amendment, or enforcement of a Delaware corporation’s 

advance notice bylaws that is ripe for judicial review, the court should consider the following: 

first, if contested, whether the advance notice bylaws are valid as consistent with the 

certificate of incorporation, not prohibited by law, and address a proper subject matter; and 

second, whether the board’s adoption, amendment, or application of the advance notice 

bylaws were equitable under the circumstances of the case. 

Applying this framework to the current appeal, we hold that: (1) one “unintelligible” 

bylaw is invalid; (2) the remaining amended advance notice bylaws subject to this appeal are 

valid because they are consistent with the certificate of incorporation, not prohibited by law, 

and address a proper subject matter; and (3) the AIM board acted inequitably when it adopted 

the amended bylaws for the primary purpose of interfering with, and ultimately rejecting, 

Kellner’s nominations. Thus, the remaining bylaws challenged on appeal are unenforceable. 

Generally, Delaware law presumes bylaws to be valid. Thus, to successfully challenge a 

bylaw’s validity, a plaintiff must prove that the bylaw cannot operate lawfully under any 

circumstances. In Kellner, certain provisions were invalidated for being “unintelligible” or overly 

broad, such as the “Ownership Provision,” which was deemed vague and burdensome. 

Courts apply enhanced scrutiny when ANBs are adopted or enforced in response to an 

unsolicited offer or during an activist-led proxy contest. Application of Unocal’s enhanced scrutiny 

standard ensures that the board’s actions are proportionate and not motivated by self-interest or 

to unduly block shareholder actions, including the free use of the shareholder franchise. In 

Kellner, the Delaware Supreme Court found that some bylaws were adopted with improper 

motives, undermining their enforceability. 

Some earlier non-Delaware cases suggest some different approaches--approaches that may 

inform Delaware courts in their consideration of the issues. In Blue Lion Opportunity Master 

Fund, L.P. v. Homestreet Inc., No. 18–2–06791–0 (Sup. Ct. WA), an activist hedge fund attempted 

to nominate two directors to the board of Homestreet, Inc., a Washington corporation, just before 

the deadline for nominations set by the company’s advance notice bylaw. The activist made a 133-

page submission that included the information required by the company’s advance notice by-law. 

Homestreet rejected the nominations on the grounds that there were 30 deficiencies in the notice 

and mandatory questionnaire. When the activist attempted to cure the deficiencies, Homestreet 

again rejected the nomination, citing the passing of the advance notice deadline. The Washington 

state superior court upheld the rejection and stated that these types of advance notice bylaws 

were “common.” The court further held that the business judgment rule applied to the board’s 

decision on the submission. 

In In re Xerox Corporation Consolidated Shareholder Litigation, 76 N.Y.S.3d 759 (N.Y. Sup. 

Ct. 2018), overruled on other grounds, a New York state court took a more skeptical view of an 

advance notice bylaw. In that case, a significant shareholder of Xerox did not submit nominations 

by the time specified in Xerox’s advance notice by-law. Almost two months after the passing of 

the deadline, Xerox announced a business combination with Fuji. Seeking to oppose the 

nomination, the shareholder requested that Xerox waive the deadline to permit new director 
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nominations, a request that Xerox refused. The shareholder then sued, claiming that the deadline 

should be waived due to the materially changed circumstances. 

The court agreed, and, relying on Hubbard v. Hollywood Park Realty Enterprises, Inc., 1991 

WL 3151 (Del. Ch. 1992), ordered Xerox to waive the advance notice deadline. The court held that 

a mandatory waiver was appropriate given the “material change in circumstances” since the time 

of the nomination deadline. Moreover, the court held that the failure to grant a waiver by the 

board was “without justification”. One law firm described the implications of the Xerox case as 

follows: 

This decision requires attention from boards and transaction planners. Opportunistic 

activist shareholders or even hostile bidders may start searching for events after a company’s 

nomination deadline that could be argued to be material as a means to force a re-opening of 

the nomination window. While the decision in this case was undoubtedly colored by the 

court’s broader decision relating to the Fuji transaction itself (it also issued a highly unusual 

preliminary injunction blocking the deal) and the Delaware case that the New York court 

cited has always been understood to involve extremely narrow situations, companies should 

consider the intersection of timelines for nomination deadlines, annual meeting dates and 

significant corporate announcements.73 

___________________________________________________________ 

The foregoing refers to proxy fights (proxy contests), an important tool in the activist’s (and 

hostile acquirer’s) toolkit. Management and the dissident each send separate proxy statements 

to shareholders, seeking their proxy for their respective candidates (and until universal proxies, 

discussed above, separate proxy cards). Separate proxy statements are very expensive, something 

that did not deter economic activists, but did deter others who wanted to obtain shareholder votes 

on other matters of concern to them. As we will discuss in Section C below, Rule 14a-8 under the 

Securities Exchange Act of 1934 allows shareholders to make proposals to be voted on by other 

shareholders, and have those proposals included in management’s proxy statement. There are 

significant limits, relating to how many shares a shareholder proposer must have and how long 

she would have had to have them, and the form and manner of making the proposal. There are 

also restrictions as to subject matter, with 14a-8 providing different grounds under which a 

company can exclude a proponent’s proposal. This process is used by social and governance 

activists.  Consider this background as you read the next case, Jana Master Fund, Ltd. v. CNET 

Networks, Inc., excerpted below. (Shareholder-nominated directors could not be the subject of a 

shareholder proposal at the time of this case, but did become so later, as we discuss in Section C_ 

below.)   

JANA MASTER FUND, LTD. V. CNET NETWORKS, INC. 

Delaware Court of Chancery 

954 A.2d 335 (2008) 

CHANDLER, CHANCELLOR. 

The storm of words in this case, which ranged in rhetorical heft from allusions to Lewis 

Carroll’s Through the Looking Glass to incantations of “the bloody shirt of Blasius,” has proven 

to be a tempest in a teapot. For reasons I explain below, I have determined that the unambiguous 

 
73 Daniel Wolf, Shaun Matthew, Kirkland & Ellis, Advance Notice Bylaw Deadlines: A Warning Shot, May 26, 2018, 

https://corpgov.law.harvard.edu/2018/05/26/advance-notice-bylaw-deadlines-a-warning-shot/. On appeal, the Appellate 
Division, First Department overruled the lower court’s grant of an injunction blocking the deal, but did not address the issue of 
the advance notice bylaw waiver. Deason v. Xerox, et al., 86 N.Y.S.3d 28 (Oct. 16, 2018, 1st Dept. N.Y.). 

73 Holly J. Gregory et al., Proxy Access: A Five-Year Review, Harv. L. Sch. Forum on Corp. Governance (Feb. 4, 2020), 

https://corpgov.law.harvard.edu/2020/02/04/proxy-access-a-five-year-review/. 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=954+A.2d+335&appflag=67.12
https://corpgov.law.harvard.edu/2018/05/26/advance-notice-bylaw-deadlines-a-warning-shot/
https://corpgov.law.harvard.edu/2020/02/04/proxy-access-a-five-year-review/
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language of the bylaw at the heart of this case renders the bylaw inapplicable to nominations and 

proposals plaintiff JANA Master Fund seeks to put forth at the annual meeting of defendant 

CNET Networks. Consequently, I need not and do not address the hypothetical validity of the 

bylaw were it to operate as CNET contended it would. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff JANA Master Fund, Ltd. (“JANA”), an investment fund, owns with its affiliates 

approximately eleven percent of the outstanding common stock of defendant CNET Networks, 

Inc. (“CNET”). CNET, a Delaware corporation, is an interactive media company whose ventures 

include news.com, MP3.com, GameSpot, ZDNet, and Urban Baby. CNET has a staggered, eight-

member board, and two of the current directors are up for reelection this year. Motivated by what 

it perceives to be poor financial performance on the part of CNET stock, JANA seeks to replace 

the two current directors, expand the size of the board from eight to thirteen, and nominate five 

individuals to fill the newly created positions. Such actions, if successful, will result in a new 

majority in control of the board of CNET. 

On December 26, 2007, JANA wrote to CNET to advise the current board of its intention to 

solicit proxies from the other CNET shareholders in favor of its nominees and proposals and to 

request inspection of stocklist materials pursuant to section 220 of the Delaware General 

Corporation Law for the purpose of communicating with shareholders and for soliciting proxies. 

On January 3, 2008, CNET responded by letter and refused to provide the requested stocklist 

materials. CNET took the position that JANA failed to state a proper purpose because JANA’s 

proposed proxy solicitation violated provisions of the company’s bylaws. Specifically, CNET’s 

letter cited JANA’s “fail[ure] to comply with the provisions of the Company’s bylaws which require 

a shareholder seeking to nominate candidates for director election or seeking to transact other 

corporate business at an annual meeting to beneficially own $1,000 of the Company’s common 

stock for at least one year.” 

JANA reasonably assumed that this sentence referred to two sections of the CNET bylaws: 

Article III, Section 6, entitled “Nominations for Directors,” and Article II, Section 3, entitled 

“Notice of Annual Meeting.” Because JANA made its initial investment in CNET in October 2007, 

JANA will have held shares of the company for only eight months at the time of the meeting if 

CNET holds its annual meeting in June 2008 as expected. If the bylaw provisions apply to JANA’s 

proposals and nominations, JANA will be unable to bring them to the attention of shareholders 

at the 2008 meeting. 

On January 7, 2008, JANA filed a complaint with this Court that seeks a declaration either 

that the bylaws are inapplicable to JANA or that CNET’s interpretation of the bylaws is invalid 

. . . 

II. BYLAWS 

Although JANA initially thought that CNET contended two separate provisions of the 

company bylaws operated to prevent JANA’s proposals, CNET ultimately conceded that the 

“Nominations for Directors” bylaw of Article III, Section 6 did not apply. Instead, CNET argues 

that the so-called “Notice Bylaw” of Article II, Section 3 governs both shareholder nominations 

for directors and other shareholder proposals. This provision provides, in part: 

Any stockholder of the Corporation that has been the beneficial owner of at least $1,000 

of securities entitled to vote at an annual meeting for at least one year may seek to 

transact other corporate business at the annual meeting, provided that such business is 

set forth in a written notice and mailed by certified mail to the Secretary of the 

Corporation and received no later than 120 calendar days in advance of the date of the 

Corporation’s proxy statement released to security-holders in connection with the 

previous year’s annual meeting of security holders (or, if no annual meeting was held in 
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the previous year or the date of the annual meeting has been changed by more than 30 

calendar days from the date contemplated at the time of the previous year’s proxy 

statement, a reasonable time before the solicitation is made). Notwithstanding the 

foregoing, such notice must also comply with any applicable federal securities laws 

establishing the circumstances under which the Corporation is required to include the 

proposal in its proxy statement or form of proxy. 

Thus, the language indicates that a shareholder must have owned stock in CNET for a full 

year before it “may seek to transact other corporate business” under this provision. 

JANA contends that this provision does not or cannot apply to its nominations and proposals. 

First, JANA argues, this bylaw only applies to nominations and proposals made under Rule 14a–

8 of the federal securities laws; i.e., this bylaw only governs nominations and proposals a 

shareholder wishes to have included on management’s form of proxy. Because JANA intends to 

independently finance its own proxy materials, it claims this bylaw is inapplicable. Second, JANA 

suggests that if this bylaw can be read to apply, it is invalid under Delaware law because it is an 

unreasonable restriction on shareholder franchise. 

CNET takes the opposite position, arguing that the bylaw is both applicable and valid. First, 

CNET cites the plain language of the provision, which it says contains nothing that limits the 

scope of the bylaw’s requirements to proposals and nominations under Rule 14a–8. Second, CNET 

argues that this bylaw is valid because it was adopted by the shareholders of the corporation and 

reasonably serves a valid corporate purpose. . . . 

IV. ANALYSIS 

The language of the Notice Bylaw leads to only one reasonable conclusion: the bylaw applies 

solely to proposals and nominations that are intended to be included in the company’s proxy 

materials pursuant to Rule 14a–8. One may parse the bylaw as follows: (1) notice of CNET’s 

annual meeting will be provided to stockholders sometime between ten and sixty days before the 

meeting is held; (2) any stockholder who has owned $1,000 of stock for at least a year before the 

meeting may seek to transact other corporate business at the meeting; (3) to do so, that 

stockholder must send the CNET secretary notice of what business he/she plans to conduct a 

certain number of days before CNET needs to send out its proxy materials; and, finally, (4) in 

addition, such notice must also comply with the federal securities laws governing shareholder 

proposals a corporation must include in its own proxy materials. There are three related reasons 

I conclude this bylaw can be read only to apply to proposals under Rule 14a–8. First, the notion 

that a stockholder “may seek to transact other corporate business” does not make sense outside 

the context of Rule 14a–8. Second, it is reasonable to conclude this bylaw applies only to proposals 

shareholders want included on management’s proxy materials because the bylaw sets the 

deadline for notice specifically in advance of the release of management’s proxy form. Third, and 

most importantly, the explicit language of the final sentence makes clear that the scope of the 

bylaw is limited to proposals and nominations a shareholder wishes to have included on 

management’s form of proxy. 

A. Shareholders “may seek” to bring proposals under Rule 14a–8; outside that rule, 

shareholders simply “may bring” such proposals. 

. . . 

[T]he real action in corporate elections is in the proxy solicitation process, and that process 

is heavily regulated by both state and federal law. More importantly, the solicitation process is 

extraordinarily expensive. The traditional proxy contest “involve[s] a fight between management 

and insurgent shareholders over the control of the corporation in the annual election of directors.” 

Generally, although management is reimbursed for its proxy expenses from the corporate coffers, 

insurgent shareholders finance their own bid and can hope for reimbursement only if that bid is 
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successful. Such a rule undoubtedly proves intimidating and likely discourages many 

shareholders from attempting to wage a proxy contest. 

To attempt to give shareholders a greater ability to bring proposals without the cost 

associated with a fully waged proxy contest, the Securities Exchange Commission in 1942 adopted 

Rule 14a–8. The current version of Rule 14a–8 describes the circumstances under which 

management must include a shareholder proposal in its own proxy materials. Permitting a 

shareholder access to the company’s proxy greatly reduces the cost that would otherwise be 

associated with a proxy fight, but the SEC gave and the SEC hath taken away. Rule 14a–8 may 

allow a shareholder access to management’s proxy, but such access comes at a price. First, to be 

eligible to even submit a proposal for inclusion, a shareholder must own a certain amount of 

equity and have been a holder for a year. Second, a shareholder can submit only one proposal per 

year and the text of the proposal cannot exceed 500 words. Third, and most importantly, 

management may exclude a shareholder proposal for any of thirteen reasons enumerated in the 

Rule. Thus, although Rule 14a–8 does open the doors to management’s proxy materials, 

management retains significant power as a gatekeeper. . . . 

It is in this sense, then, that one understands the use of the phrase “any stockholder of the 

corporation . . . may seek to transact other corporate business at the annual meeting.” To the 

extent a shareholder wishes to submit a proposal that will be reported in management’s proxy, 

the shareholder may seek inclusion. To the extent a shareholder wishes to put a proposal before 

his or her fellow shareholders in the form of an independently financed proxy solicitation, 

however, the federal securities laws do not require the shareholder to seek management’s 

approval. 

The language itself is key here, particularly the predicate of the sentence: may seek to 

transact . . . business. The business of an annual meeting is the election and voting process. Thus, 

the bylaw says that a qualified shareholder may seek to transact an election—in other words, 

may seek to put an issue or nominations up for an election. The phrase “may seek” suggests that 

the shareholder must ask for permission or approval to make such a proposal. A shareholder 

essentially requests the inclusion of a proposal in management’s proxy materials under Rule 14a–

8; outside that rule, however, a shareholder simply makes a proposal. Thus, the “may seek to 

transact” language of the bylaw envisions use of Rule 14a–8. Because JANA intends to finance 

its own proxy solicitation, such language indicates that the bylaw does not apply to JANA’s 

proposals. 

B. The bylaw establishes a deadline that would permit the corporation to include approved 

proposals in its form of proxy. 

The second indication that the Notice Bylaw does not apply to JANA’s independently funded 

proxy solicitation is that the bylaw establishes its deadline for notice by reference to the date on 

which the CNET will mail its own proxy materials. Specifically, a shareholder seeking to make a 

proposal under the bylaw is required to inform the CNET corporate secretary via written notice 

“received no later than 120 calendar days in advance of the state of the Corporation’s proxy 

statement” or, if there was no annual meeting the previous year or if this year’s meeting date has 

changed significantly from the previous year, “a reasonable time before the solicitation is made.” 

In other words, this bylaw requires a shareholder bringing a proposal to give advance notice, 

but ties the deadline for that notice explicitly to the release of CNET’s proxy materials. The most 

reasonable explanation for so requiring is that the bylaw is designed to allow management time 

to include the shareholder proposal in its own proxy materials. A similar requirement is 

established by Rule 14a–8 itself. 

CNET’s contention that this bylaw merely acts as an advance notice bylaw is undercut by 

this Court’s previous encounters with advance notice bylaws. An advance notice bylaw is one that 

requires stockholders wishing to make nominations or proposals at a corporation’s annual 
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meeting to give notice of their intention in advance of so doing. This Court has upheld such bylaws 

in the past, but has warned that “when advance notice bylaws unduly restrict the stockholder 

franchise or are applied inequitably, they will be struck down.” This Court cannot find a single 

example of a permissible advance notice bylaw that has set the notice required by reference to 

the release of the company’s proxy statement. Although not dispositive, this suggests that the 

CNET Notice Bylaw is designed to govern shareholder proposals under Rule 14a–8 rather than 

to operate as an advance notice bylaw. CNET is correct that it has no other advance notice 

provision and that if the Notice Bylaw is interpreted to apply only to 14a–8 proposals, then “any 

of CNET’s thousands of stockholders are free to raise for the first time and present any proposals 

they desire at the Annual Meeting.” Although this may sound daunting, it is the default rule in 

Delaware. . . . 

V. CONCLUSION 

CNET’s Notice Bylaw unambiguously applies only to proposals and nominations a 

shareholder wishes to have included in the corporate proxy materials. The language of the 

provision-construed as required by law-mandates this conclusion. First, the bylaw notes that a 

shareholder “may seek” to have an issue brought to a vote. The precatory nature of the bylaw 

recalls the inherently precatory nature of Rule 14a–8. Second, a shareholder who seeks to make 

a proposal under the bylaw must submit notice to the company in time to have the company 

include the proposal on its own form of proxy. This timing requirement only makes sense in the 

context of Rule 14a–8 and does not mirror any of the generally applicable advance notice bylaws 

that this Court has previously found valid. Finally, the last sentence of the bylaw purportedly 

grafts onto the bylaw all of the requirements of Rule 14a–8. Those requirements far exceed the 

default rules under Delaware law and were designed by the SEC only to apply in the context of 

Rule 14a–8. Under this Court’s rules of construction favoring the free exercise of shareholders’ 

electoral rights, I must read that final sentence to set the scope of the bylaw narrowly and, 

therefore, conclude that the bylaw does not apply outside the context of Rule 14a–8. 

Because JANA does not request CNET to include its proposals or nominations in the 

corporate proxy materials, JANA need not comply with the Notice Bylaw’s requirements. Because 

I have concluded that the bylaw does not apply to JANA in this circumstance, I will not consider 

its hypothetical validity were it to apply as CNET contended. 

——————— 

The JANA case concerned a bylaw requiring that a shareholder hold shares of a certain 

minimum value (at least $1000) for a specified period of time (at least one year) before being able 

to “transact other corporate business”—that is, bring forth a proposal for other shareholders to 

vote upon at the annual meeting. Holding period bylaws are popular with companies because they 

require hedge funds to operate on a far longer timeframe than the funds would like. 

JANA sought to nominate directors and make several other proposals. It was going to prepare 

and distribute a proxy statement at its own expense. CNET argued that its bylaw required that 

JANA hold its shares for a full year before being able to nominate directors or make other 

proposals; it noted that JANA had owned its shares for far less than a year. But the court held 

that CNET’s bylaw only applied to shareholder proposals made pursuant to Rule 14a–8, a rule 

which, as discussed below, allows shareholders to include a proposal in the company’s proxy 

statement if the rule’s requirements are met. 

The JANA opinion was based on the court’s interpretation of CNET’s bylaw. Subsequent to 

the case and continuing, companies’ advance notice bylaws are informed by applicable caselaw as 

well as statutory and regulatory developments.    
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B. Poison Pills  

The following case discusses how Unocal and Blasius have been applied in the shareholder 

activism context as to poison pills. In the first case, Sotheby’s adopted a poison pill to fend off Dan 

Loeb’s Third Point and another hedge fund, Marcato Capital Management, in the activist 

campaign discussed earlier in this Chapter. Marcato also took a position in Sotheby’s but did not 

launch a proxy contest, perhaps preferring to “free ride” off the work of Third Point and Mr. Loeb. 

In the second case, The Williams Companies adopted a “clear-day” poison pill with a 5% trigger 

in response to the Covid-19 epidemic and possible future shareholder activism. In reading about 

the two cases, think about the different factual contexts, and how lawyers should advise their 

clients on the issues these contexts present going forward. 

Third Point LLC v. William F. Ruprecht, et al. 

Delaware Court of Chancery 

2014 WL 1922029 (Del. Ch. 2014) 

Parsons, Vice Chancellor. 

This action arises from a corporation’s alleged misuse of a stockholder rights plan. In 

response to an apparent threat posed by increasing hedge fund activity in its stock, the 

corporation adopted a rights plan that would be triggered at a lower percentage of ownership for 

those stockholders who file a Schedule 13D with the U.S. Securities and Exchange Commission 

(“SEC”) than those stockholders who file a Schedule 13G. The rights plan has remained in full 

force since its adoption despite at least one entity, the primary plaintiff in this litigation, having 

sought a waiver from certain of its requirements. 

The primary plaintiff is an activist hedge fund and stockholder of the corporation. According 

to the hedge fund, the corporation’s board violated their fiduciary duties by adopting the rights 

plan and refusing to provide it with a waiver from the rights plan’s terms, so that the Board could 

obtain an impermissible advantage in an ongoing proxy contest with the hedge fund. 

In response, the defendant directors, who comprise the corporation’s board, assert that, at all 

relevant times, the hedge fund posed a number of different legally cognizable threats to the 

corporation, and that the board responded proportionately to those threats in both adopting the 

rights plan and refusing to grant the hedge fund a waiver from certain of its provisions. The 

defendants also argue that the rights plan’s two-tiered structure is reasonable based on the source 

of the threats to the corporation. 

This matter is before me on the plaintiffs’ motion for a preliminary injunction. The plaintiffs 

seek to enjoin the corporation’s annual meeting, which is scheduled to take place on May 6, 2014, 

until an expedited trial can be conducted to determine the merits of the challenged board actions. 

. . . 

11. The terms of the Rights Plan 

By its own terms, the Rights Plan expires in one year unless it is approved by a stockholder 

vote. Nothing in the Rights Plan, however, appears to prohibit the Board from re-adopting it in 

whole or in part after it expires. In addition, the Rights Plan contains a “qualifying offer” 

exception, in which the Rights Plan will not apply to an “any-and-all” shares offer for the 

Company that cashes out all Sotheby’s stockholders and gives them at least 100 days to consider 

the offer. 

Of greater relevance to the current litigation, however, is the Rights Plan’s two-tiered 

structure. Under the Rights Plan’s definition of “Acquiring Person,” those who report their 

ownership in the Company pursuant to Schedule 13G may acquire up to a 20% interest in 

Sotheby’s. A person is eligible to file a Schedule 13G only if, among other things, they have “not 

acquired the securities with any purpose, or with the effect of, changing or influencing the control 

http://lawschool.westlaw.com/shared/westlawRedirect.aspx?task=find&cite=2014+WL+1922029&appflag=67.12
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of the issuer, or in connection with or as a participant in any transaction having that purpose or 

effect” and they own less than 20% of the issuer’s securities. All other stockholders, including 

those who report their ownership pursuant to Schedule 13D, such as Third Point are limited to a 

10% stake in the Company before triggering the Rights Plan or “poison pill.” 

. . . 

15. Third Point requests a waiver of the 10% trigger 

On March 13, 2014, the Company announced that Dodge [a director of Sotheby’s] would not 

stand for reelection at the upcoming annual meeting. The same day, Third Point again amended 

its Schedule 13D, revealing that it owned, directly or beneficially, 9.62% of Sotheby’s stock. In 

addition, Third Point sent a letter to Sotheby’s requesting that the Company grant it a waiver 

from the Rights Plan’s 10% trigger, and allow it to purchase up to a 20% stake in the Company. 

Also that same day, Ruprecht [Sotheby’s CEO] and McClymont [Sotheby’s CFO] met with 

Tom Hill of Blackrock. Hill recommended that Sotheby’s settle for two seats with Loeb because 

he was “going to win.” Hill also told Ruprecht and McClymont that “I really like Marcato, he is 

very smart, and while Dan [Loeb]’s current position is polar opposite to Mick’s, [Mick is Marcato 

CEO Richard “Mick” McGuire] that won’t last and he will change his mind.” Ruprecht did not 

“have a conclusion” based on his meeting with Hill. 

The Board met six days later on March 19 to, among other things, receive an update from its 

advisors about “possible voting outcomes” in the ongoing proxy contest with Third Point and to 

consider Third Point’s waiver request. As to the proxy contest, Morrow [Sotheby’s proxy solicitor] 

expressed the view that in the likely event that ISS, an influential proxy firm, supported Third 

Point, the proxy contest would be “a dead heat.” Goldman agreed with Morrow’s assessment and 

described the proxy contest as “a very close race.” The Company’s third proxy-related advisor, 

CamberView, also agreed and noted that “investors could perceive there to be compelling 

arguments on both sides.” 

According to the meeting minutes, which not unexpectedly appear to have been prepared by 

Sotheby’s lawyers and which were finalized after this litigation began: 

Mr. McClymont updated the Board on a conversation that he had had with Mr. Loeb 

regarding [the waiver] letter. The directors discussed among themselves and with their advisors 

the Board’s rationale for putting the Rights Plan in place in October 2013: the Board’s 

determination that the rapid accumulation of shares by Marcato and Third Point constituted a 

threat to the Company’s corporate policy and effectiveness and might be evidence of an attempt 

to achieve a change in effective control of the Company without having to pay any premium to 

shareholders. The directors then considered whether the same rationale still applied in 

determining how to respond to Third Point’s request. With its advisors, the Board considered the 

basis for the Rights Plan in the context of Third Point’s letter and discussed at length whether 

Third Point and other activist investors continued to pose a threat to corporate policy and 

effectiveness and a risk of creeping control. The Board reviewed the interactions over the past 

eight months between Sotheby’s, on the one hand, and Third Point and Mr. Loeb, on the other, 

including the risk that Third Point could obtain “negative control” or effectively a controlling 

influence without paying a premium with respect to certain matters if it achieved a 20% stake. . . . 

The Board considered Mr. Brownstein’s advice and ultimately concluded that nothing had 

changed that would warrant a change in the Rights Plan, including the exemption requested by 

Third Point. 

[The opinion then discusses deposition testimony of Sotheby’s director Taylor, which told 

“somewhat of a different story:” that the proxy advisors had advised Sotheby’s that if Third Point 

did not have a 20% stake, it was “totally up in the air” who would win a proxy contest, but that 

with a 20% stake, Third Point likely would win the contest, so that denying the waiver request 
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was, while not “per se” about the board seats, it was “about the control and the seats are part of 

that.”] 

. . . 

Two days later, on March 21, 2014, Sotheby’s notified Third Point that the Board had denied 

its request to waive the 10% trigger. 

. . . 

The fundamental dispute between the parties in this litigation is whether Sotheby’s Board 

breached its fiduciary duties either: (1) in adopting the Rights Plan in October 2013; or (2) by 

refusing to grant Third Point a waiver from the Rights Plan’s 10% trigger in March 2014. As a 

threshold issue, however, I must determine the proper legal standard under which to analyze the 

conduct of Sotheby’s Board. 

A. Reasonable Probability of Success on the Merits 

1. The legal standard 

a. Unocal provides the proper legal framework for this dispute 

Nearly thirty years ago, in the seminal case Moran v. Household International, Inc., the 

Supreme Court validated the concept of a rights plan. In reaching that conclusion, the Supreme 

Court’s analysis was guided by, and in accordance with, the teachings of its then-recent decision 

in Unocal Corp. v. Mesa Petroleum Co. Since Moran, both this Court and the Supreme Court have 

used Unocal exclusively as the lens through which the validity of a contested rights plan is 

analyzed. This includes cases in which a rights plan has been used outside of the hostile takeover 

context. Thus, it is settled law that the Board’s compliance with their fiduciary duties in adopting 

and refusing to amend or redeem the Rights Plan in this case must be assessed under Unocal. 

b. It is possible, but unlikely, that Blasius nevertheless may be implicated within 

the Unocal framework in this case 

“Famously, and under very unusual facts, [the case of] Blasius Industries, Inc. v. Atlas Corp. 

held that the board of directors must provide a ‘compelling justification’ for its actions where the 

board acted ‘for the primary purpose of interfering with the effectiveness of a stockholder vote.’ ” 

In MM Cos. v. Liquid Audio, Inc., the Supreme Court reemphasized that “the Blasius and Unocal 

standards of enhanced judicial review (‘tests’) are not mutually exclusive.” The Court held that 

the “compelling justification” standard set out in Blasius could be applied within the Unocal 

framework, but only where “ ‘the primary purpose of the board’s action is to interfere with or 

impede exercise of the shareholder franchise and the shareholders are not given a full and fair 

opportunity to vote’ effectively.” The Court noted specifically, however, that because of its strict 

criteria, the “compelling justification” standard announced in Blasius “is rarely applied either 

independently or within the Unocal standard of review.” 

In that regard, Plaintiffs have not cited to any case in which this Court or the Supreme Court 

has invoked Blasius to examine a rights plan. There are any number of possible explanations for 

this dearth of authority, including, but not limited to, that: (1) no Delaware court has ever found 

that a board of directors adopted a rights plan for the “primary purpose” of interfering with or 

impeding the exercise of the stockholder franchise; (2) while rights plans can interfere with the 

franchise, they do not do so in the manner that Blasius was concerned with so long as a proxy 

contest remains a viable option; or (3) to the extent a stockholder rights plan does adversely affect 

the franchise, that circumstance is adequately dealt with under the Unocal standard such that 

application of Blasius has proven unnecessary. Therefore, although Blasius might have some 

theoretical application to the facts of this case, it appears that, based on the relevant precedent, 

or more precisely, the lack thereof, Unocal provides the appropriate framework. 

c. The Unocal standard 
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The well-known Unocal standard consists of two prongs. The first is “a reasonableness test, 

which is satisfied by a demonstration that the board of directors had reasonable grounds for 

believing that a danger to corporate policy and effectiveness existed.” In other words, a board 

must articulate a legally cognizable threat. This first prong “is essentially a process-based 

review.” “Directors satisfy the first part of the Unocal test by demonstrating good faith and 

reasonable investigation.” A good process standing alone, however, is not sufficient if it does not 

lead to the finding of an objectively reasonable threat. “[N]o matter how exemplary the board’s 

process, or how independent the board, or how reasonable its investigation, to meet their burden 

under the first prong of Unocal defendants must actually articulate some legitimate threat to 

corporate policy and effectiveness.” 

The second prong of Unocal is a “proportionality test, which is satisfied by a demonstration 

that the board of directors’ defensive response was reasonable in relation to the threat posed.” 

Proportionality review itself consists of two parts. First, the Court must consider whether a 

board’s defensive actions were “draconian, by being either preclusive or coercive.” Next, if the 

board’s response to the threat was not draconian, the Court then must decide whether its actions 

fell “within a range of reasonable responses to the threat” posed. The defendant board bears the 

burden of proving the reasonableness of its actions under Unocal. 

2. The October 2013 adoption of the Rights Plan and the 

March 2014 refusal to grant Third Point a waiver 

As Moran makes clear, the Board’s decision to adopt the Rights Plan in October 2013 and its 

subsequent election to refuse to provide Third Point with a waiver from the plan’s conditions each 

independently must pass muster under Unocal. 

a. The October 2013 adoption of the Rights Plan 

1. Plaintiffs do not have a reasonable probability of 

success as to the first prong of Unocal 

Plaintiffs here make no serious argument that the Sotheby’s Board will be unlikely to meet 

its burden of demonstrating that it conducted a good faith and reasonable investigation into the 

threat posed by Third Point. The Board undeniably is comprised of a majority of independent 

directors. In addition, it is undisputed that the Board retained competent outside financial and 

legal advisors, which it appears to have utilized and relied on frequently. “The presence of a 

majority of outside directors, coupled with a showing of reliance on advice by legal and financial 

advisors, ‘constitute[s] a prima facie showing of good faith and reasonable investigation.’ ” 

Having determined that the Board probably can demonstrate on a full record that it 

conducted the requisite investigation, the next relevant inquiry is whether the Board determined 

that Third Point presented an objectively reasonable and legally cognizable threat to Sotheby’s. 

While the Board has asserted that, at all relevant times, Third Point has presented a multitude 

of threats to the Company, for purposes of the October 2013 adoption, I need focus only on one: 

“creeping control.” At the time the Board elected to adopt the Rights Plan in October 2013, it had 

several hedge funds accumulating its stock simultaneously, and at least as to Third Point, the 

accumulation was occurring on a relatively rapid basis. The Board also was informed by its 

advisors that it was not uncommon for activist hedge funds to form a group or “wolfpack,” for the 

purpose of jointly acquiring large blocks of a target company’s stock. Based on these facts, and 

the profiles of Third Point and Marcato presented to the Board in materials prepared by its 

financial and legal advisors, I cannot conclude that there is a reasonable probability that the 

Board did not make an objectively reasonable determination that Third Point posed a threat of 

forming a control block for Sotheby’s with other hedge funds without paying a control premium. 

That is, on the record before me, there is sufficient support for the Board’s assertion that its good 

faith investigation led it to determine that Third Point posed a legally cognizable threat, and I 

consider that threat objectively reasonable. Thus, Plaintiffs have not demonstrated a reasonable 
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probability of success with respect to the first prong of the Unocal analysis for the October 2013 

adoption of the Rights Plan. 

2. The “primary purpose” of the October 2013 adoption of the Rights Plan was not 

to interfere with the stockholder franchise 

For the reasons stated previously, the role of Blasius in the stockholder rights plan context 

is not entirely clear. Nevertheless, I address Plaintiffs’ argument regarding the Board’s intent in 

adopting the Rights Plan because, at a minimum, the use of the Unocal standard is intended to 

“smoke out” impermissible pre-textual justifications for defensive actions. 

On this truncated record, there is sufficient evidence to support a reasonable inference that 

the Company has been concerned with the prospect of a proxy fight with an activist stockholder 

since the Summer of 2013. But the facts here do not support the conclusion that Plaintiffs have a 

reasonable probability of demonstrating that the Board adopted the Rights Plan in October 2013 

for the primary purpose of interfering with the franchise of any stockholder, including Third 

Point, several months later. As stated previously, the Company was facing a rapid increase in 

hedge fund ownership in its stock that at least one Sotheby’s insider believed was “collusive.” 

Based on the advice of its outside legal and financial advisors, it appears, at least at this stage of 

the proceedings, that the Company believed certain hedge funds were attempting to gain effective 

control of the Company without paying a premium, and that it was objectively reasonable for the 

Company to perceive that threat. Because it is reasonably likely that the Board will be able to 

show that they were motivated to adopt the Rights Plan in response to this control threat and 

that “any effect of electoral rights was an incident to that end,” Plaintiffs have not shown that it 

is reasonably probable that Plaintiffs will be able to establish that interference with the franchise 

was a major, let alone primary, purpose behind the Board’s decision. 

. . . 

Because Plaintiffs do not have a reasonable probability of demonstrating the Board acted 

with animus or an entrenchment motive in adopting the Rights Plan, it begs the question, what 

end would be served by a course of action taken for the primary purpose of disenfranchising Third 

Point and Sotheby’s other stockholders? The fact that this question remains unanswered at this 

point militates against the conclusion that the Board acted with the requisite improper “primary 

purpose” that would be necessary for the Board’s actions to have to pass muster under the 

compelling justification standard set forth in Blasius. 

Finally, the apparent effect of the Rights Plan itself also weighs against a conclusion that 

there is a reasonable probability that Plaintiffs can show it was adopted for the primary purpose 

of interfering with the stockholder franchise. As stated by Chief Justice Strine, then writing as 

Vice Chancellor in Mercier v. Inter-Tel: 

In prior decisions, this court has decided that because board action influencing the election 

process did not have the effect of precluding or coercing stockholder choice, that action was not 

taken for the primary purpose of disenfranchising stockholders. Because non-preclusive, non-

coercive action did not have the primary purpose of disenfranchisement, the Blasius standard did 

not apply and thus no compelling justification for the board’s action had to be shown. That is, the 

lack of disenfranchising effect provided that the trigger for the test was not pulled. 

In this case, Plaintiffs have not shown a reasonable likelihood that they will be able to 

demonstrate that the Rights Plan is either coercive or preclusive. This Rights Plan does not 

contain any features that would outright force a stockholder to vote in favor of the Board or allow 

the Board to induce votes in its favor through more subtle means. Said differently, the Rights 

Plan does not impose any consequences on stockholders for voting their shares as they wish. Thus, 

the Rights Plan is not “coercive.” Nor is the Rights Plan here preclusive. It is undisputed that 

Third Point’s proxy contest with the Board is eminently winnable by either side. Therefore, even 
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with a 10% cap on the number of shares it can acquire, there is no credible argument that Third 

Point’s success in the pending proxy contest is “realistically unattainable.” Because the Rights 

Plan at issue here is not coercive or preclusive, the effect of the Rights Plan is another 

consideration that weighs against finding that Plaintiffs have a reasonable probability of showing 

that the Rights Plan was adopted for the primary purpose of interfering with the stockholder 

franchise. 

In sum, on the record before me I cannot conclude that Plaintiffs have a reasonable 

probability of being able to establish that the Board acted with the necessary “primary purpose” 

to invoke Blasius’s compelling justification standard. Accordingly, I turn to the issue of whether 

the adoption of the Rights Plan in October 2013 satisfies the second prong of the Unocal standard. 

3. Plaintiffs have not shown they have a reasonable probability of success as to the 

second prong of Unocal 

For the reasons stated supra, the Rights Plan at issue here is neither preclusive nor coercive. 

Because it is not draconian, proportionality review turns on whether the Rights Plan adopted by 

the Board falls within the “range of reasonableness.” “The reasonableness of a board’s response 

is evaluated in the context of the specific threat identified—the ‘specific nature of the threat [ ] 

‘sets the parameters for the range of permissible defensive tactics’ at any given time.’ ” When 

evaluating whether a defensive measure falls within the range of reasonableness, the role of the 

Court is to decide “whether the directors made a reasonable decision, not a perfect decision.” 

Courts applying enhanced scrutiny under Unocal should “not substitute their business judgment 

for that of the directors” and if, on balance, “a board selected one of several reasonable 

alternatives, a court should not second-guess that choice.” 

In this case there is a reasonable probability that the Board will be able to show that in 

October 2013 it was faced with the legally cognizable and objectively reasonable threat that Third 

Point, alone or with others, could acquire a controlling interest in the Company without paying 

Sotheby’s other stockholders a premium. Thus, the relevant inquiry is whether the adoption of 

the Rights Plan was a reasonable and proportionate response to that threat of creeping control. 

I consider it reasonably probable that the Board will be able to meet its burden to 

demonstrate that the adoption of the Rights Plan in October 2013 was a proportionate response 

to the control threat posed by Third Point. Plaintiffs here have not litigated the issue of or whether 

a 10% rights plan comports with Delaware law. Because the entire Board, collectively, owns less 

than 1% of Sotheby’s stock, a 10% threshold allows activist investors to achieve a substantial 

ownership position in the Company. 

Based on the record before me, Plaintiffs have not shown that there is a reasonable 

probability that the Board will be unable to establish that the adoption of the Rights Plan in 

response to a legitimate control threat was a reasonable and proportionate response. As such, 

Plaintiffs have not demonstrated a likelihood of success on the merits of their claim that the Board 

breached its fiduciary duties in adopting the Rights Plan in October 2013. I turn next to the 

Plaintiffs’ fiduciary duty claim pertaining to the Board’s refusal to grant Third Point a waiver 

from the 10% trigger in March 2014. 

b. The refusal to waive the 10% trigger in March 2014 

1. Plaintiffs have not shown they have a reasonable probability of success as to the 

first prong of Unocal 

As with the Board’s October 2013 decision to adopt the Rights Plan, I find that the Board 

likely will be able to meet its burden of demonstrating that it undertook a good faith and 

reasonable investigation in response to Third Point’s request to waive the 10% trigger in the 

Rights Plan. The majority of the Board still were independent and disinterested directors and 

had utilized their outside legal and financial advisors continuously since the adoption of the 
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Rights Plan in October 2013. Thus, the key inquiry in terms of the first prong of Unocal is whether 

the Board determined there was an objectively reasonable and legally cognizable threat to the 

Company in March 2014 when Third Point made its waiver request. 

This presents a much closer question than the Board’s original decision to adopt the Rights 

Plan in October 2013. Had Third Point asked the Board to waive the Rights Plan in its entirety, 

rather than just the 10% trigger, based on the record before me, it would have been relatively 

easy to determine that Third Point posed at least the same threat to the Company that it did 

when the plan was adopted in the first place. That, however, is not what happened. 

Third Point asked only for a waiver of the 10% trigger for Schedule 13D filers so that it could 

buy up to a 20% interest in the Company. Third Point did not ask, for example, that the Rights 

Plan be redeemed or that the Company waive the Rights Plan’s proscription of concerted action. 

It is not clear, therefore, that the Board did or should have had the exact same concerns in March 

2014 that it did in October 2013 when it adopted the Rights Plan. As a result, I am skeptical that 

there is a reasonable probability that the Board could establish that when it rejected the request 

for a waiver, it had an objectively reasonable belief that Third Point continued to pose a “creeping 

control” risk to the Company, either individually or as part of a “wolf pack.” 

Nevertheless, despite the change in circumstances, I am persuaded that Sotheby’s has made 

a sufficient showing as to at least one objectively reasonable and legally cognizable threat: 

negative control. Plaintiffs are correct that the Delaware case law relating to the concept of 

negative control addresses situations in which a person or entity obtains an explicit veto right 

through contract or through a level of share ownership or board representation at a level that 

does not amount to majority control, but nevertheless is sufficient to block certain actions that 

may require, for example, a supermajority vote. The evidence currently available indicates that 

Sotheby’s may have had legitimate real-world concerns that enabling individuals or entities, such 

as Loeb and Third Point, to obtain 20% as opposed to 10% ownership interests in the Company 

could effectively allow those persons to exercise disproportionate control and influence over major 

corporate decisions, even if they do not have an explicit veto power. . . . 

2. Plaintiffs have not shown they have a reasonable probability of success as to the 

second prong of Unocal 

For the reasons already discussed supra, the Rights Plan does not implicate issues of 

preclusion or coercion. Consequently, the relevant inquiry is whether the Board’s refusal to grant 

Third Point a waiver from the 10% trigger falls within the range of reasonableness. The Board’s 

refusal to grant Third Point a waiver was a response to the threat that it posed to the Company 

of obtaining, at least, negative control and threatening corporate policy and effectiveness. The 

refusal to waive the Rights Plan’s 10% trigger level is consistent with the Board’s stated purposes, 

and the operation of the Rights Plan at the 10% level would help the Board achieve that end. 

While it is of course conceivable that there is some level of ownership between 10% and 20% that 

the Board could have allowed Third Point to increase its stake in the Company to without allowing 

it to obtain negative control, the 10% cap must be reasonable, not perfect. Based on the record 

before me, I find that Plaintiffs have not shown that there is a reasonable probability that the 

Board will be unable to demonstrate that its refusal to waive the 10% trigger in the Rights Plan 

was within the “range of reasonable” responses to the negative control threat posed by Third 

Point. Therefore, Plaintiffs have not established a likelihood of success on the merits of their claim 

that the Board breached its fiduciary duties by refusing to allow Third Point in March 2014 to 

acquire up to 20% of the Company’s stock. 

. . . 

For the foregoing reasons, Plaintiffs’ motions for a preliminary injunction are denied. 

************************************************************* 
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2. Williams Pill  

Many of the open issues raised by the Sotheby’s case were addressed in The Williams 

Companies Stockholder Litigation74. The following client note from the Freshfields LLP law firm 

discusses the case and possible implications:75 

The board of The Williams Companies (“Williams”), in March 2020, became the only board 

among the S&P 500 companies to respond to the volatility of the pandemic by adopting a 

shareholder rights plan (also known as a poison pill). On February 26, 2021, Vice Chancellor 

McCormick of the Delaware Court of Chancery enjoined the Williams poison pill in her post-trial 

opinion in The Williams Companies Stockholder Litigation. Vice Chancellor McCormick’s 

thorough opinion about the extraordinary pill adopted by the Williams board is worth reflecting 

upon from the perspective of over three decades of poison pill litigation. 

Background and key terms of the Williams pill 

The Williams board adopted the shareholder rights plan with a one-year term when the 

Williams stock price was hitting an all-time low, although the company’s market cap remained 

above $10 billion and there were no indications of hostile actors in the stockholder profile or on 

the takeover front. The pill provided that if an “acquiring person” were to either “beneficially own” 

more than 5% of Williams stock or commence a tender offer to increase its beneficial ownership 

in excess of 5%, then the acquiring person would be subject to the massive dilution that results 

from the triggering of a poison pill. Pills adopted by other companies to protect their NOLs from 

being unwound by a change of control under the federal tax laws have had thresholds in the 5% 

range. But, as the Court observed, a pill with a threshold as low as 5% is otherwise virtually 

unheard of. The Williams board wanted to be different. 

The definition of “beneficial ownership” in the Williams pill expanded the definition beyond 

that employed by Section 13(d) of the Exchange Act, and included ownership arising from 

synthetic interests, including cash-settled derivatives, which do not carry either voting rights or 

the right to influence how any shares are voted. Moreover, these derivatives, by definition, would 

not be diluted by the triggering of the pill since they are just synthetic economic interests. 

Although practitioners have increasingly gravitated toward this definition of beneficial 

ownership, the courts, in dicta in transcripts of oral rulings, have previously expressed skepticism 

about the enforceability of this expanded definition of beneficial ownership. 

In addition, the Williams pill aggregated the ownership levels of those persons who were 

deemed to be “acting in concert.” The definition of “acting in concert” went beyond the express-

agreement approach used in the federal securities laws. The definition in the Williams pill 

captured actions that constitute conscious parallel conduct (sometimes known as a “wolfpack 

provision”) and included a “daisy-chain” concept that potentially would aggregate actions of 

unrelated third parties (including those who might not be known to each other). As with the 

 
 

rticle: “Activist investors are like UPS drivers. They turn in only one direction. By now, the activists’ rise is remarkable for 
its sheer scale and ferocity, with some $119 billion placed in their hands. Last year, they pursued 343 companies, up 27% from 
the year before, according to FactSet. Their rise is also remarkable for another thing: their intellectual sameness. Plot a map of 
the 10 largest activist firms and you will find that seven of them are based within 17 blocks of each other in midtown Manhattan. 
The vast majority are making similar demands of their targets, delivered with what now feels like a dull percussion: Raise the 
dividend, buy back shares, cut these costs, spin off that division, sell the company.” Dennis K. Berman, A Radical Idea for 
Activist Investors, WALL ST. J., January 27, 2015, https://www.wsj.com/articles/a-radical-idea-for-activist-investors-1422370260. 
Query whether this may be changing as economic activism ‘matures.’ 

75 Ben Bates, Rewriting the Rules of Corporate Elections, 100 NYU L. REV. 635 (2025) 
75 Daniel Wolf, Shaun Matthew, Kirkland & Ellis, Advance Notice Bylaw Deadlines: A Warning Shot, May 26, 2018, 
https://corpgov.law.harvard.edu/2018/05/26/advance-notice-bylaw-deadlines-a-warning-shot/. On appeal, the Appellate 
Division, First Department overruled the lower court’s grant of an injunction blocking the deal, but did not address the issue of 
the advance notice bylaw waiver. Deason v. Xerox, et al., 86 N.Y.S.3d 28 (Oct. 16, 2018, 1st Dept. N.Y.). 

 

https://www.wsj.com/articles/a-radical-idea-for-activist-investors-1422370260
https://corpgov.law.harvard.edu/2018/05/26/advance-notice-bylaw-deadlines-a-warning-shot/
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expanded definition of beneficial ownership, the expansion of the definition of “acting in concert” 

has become more popular with practitioners over the last several years despite sentiments of 

skepticism in dicta in transcripts of oral rulings. 

In addition, the Williams pill carved out “passive investors” from qualifying as “acquiring 

persons” that could trigger the pill, but the definition of “passive investor” was more restrictive 

than the definition used in federal securities laws and included language that would arguably 

exclude any opinionated stockholder. The Court noted that even ordinary course governance 

oversight by index fund investors like BlackRock, State Street, and Vanguard would put these 

investors at risk of failing to qualify as passive investors under the Williams pill. 

The Court’s analysis 

To evaluate the validity of the Williams pill under Delaware law, the Court of Chancery 

employed the established two-pronged test from Unocal Corporation v. Mesa Petroleum Co.: (i) 

whether “reasonable grounds for believing that a danger to corporate policy and effectiveness 

existed” and (ii) whether the defensive measure was “reasonable in relation to the threat posed.” 

On the first prong—whether a legitimate threat existed—the Court analyzed three possible 

threats put forward by the defendant directors during their testimony: (i) the general threat of 

stockholder activism; (ii) the threat of an activist pursuing a short-term agenda and causing a 

disruption in the company; and (iii) the ability of a stockholder to quickly accumulate large 

amounts of Williams stock undetected (a “lightning-strike attack”). 

The Court held that the first two threats were not cognizable because the board was not 

aware of any ongoing activist activity at the company. The Court found that what was really 

behind the directors’ references to these “threats” was a desire to insulate the board from risks of 

stockholder pressure and proxy contests. The Court noted that these types of considerations run 

contrary to basic tenets of Delaware corporate law. For example, in response to the threat of a 

proxy contest, directors may not justify their actions on the basis that “stockholders would vote 

erroneously out of ignorance or mistaken belief.” 

The Court did not definitively answer whether the third threat—a lightning-strike attack—

could pose a legitimate threat, but, for purposes of the analysis, assumed that it fulfilled the first 

prong of the Unocal test. In particular, the Court left open the question of whether it would be 

legitimate to use the mechanic of a pill to force stockholders to avoid taking advantage of the 

loopholes and delays available under the federal securities law regimes for reporting beneficial 

ownership of accumulations. 

On the second prong—whether the pill was reasonable in relation to the threat posed—the 

Court ruled that the Williams pill was not a proportional response and thus enjoined the pill. This 

determination of a lack of proportionality was based upon the effect on Williams stockholders of 

the key terms discussed above, when taken together in the aggregate: 

i. the “off-market” 5% trigger; 

ii. the expansive definition of “beneficial ownership” that captured synthetic interests; 

iii. the broad definition of “acting in concert” that included parallel conduct in the absence of 

an agreement or understanding, as well as a daisy-chain concept; and 

iv. the narrow definition of “passive investor” that potentially excluded categories of holders 

not commonly considered to be activists. 

Takeaways for companies considering adoption of a poison pill in the wake of Williams 

Advance preparation 

The Court’s findings were prefaced by the troubling conclusion that “the lawyer-drafted 

documents to which one would typically look for a statement of a board’s purpose—e.g., board 



107 
 

resolutions, board minutes, company disclosures—do not reflect the Board’s actual intent.” 

Indeed, the formal record at Williams, as written up by counsel, cited to all the traditional 

justifications for adoption of a pill, especially prevention of accumulation of control—whether 

negative control or exclusive control—without paying an appropriate premium. But the testimony 

of the directors, although “unadorned and refreshingly candid,” veered far from the guidance of 

over three decades of case law to justify this pill primarily on the principal that “all stockholder 

efforts to change or influence corporate direction constitute a threat to the corporation,” which 

rationale, of course, “runs directly contrary to the ideological underpinnings of Delaware law.” 

Importantly, the Court did not attempt to limit prior holdings that a board is acting properly 

when adopting a pill in response to overt threats by an activist to acquire and exercise negative 

control without paying an appropriate premium. 

This case underscores the importance of regular sessions with the board to educate directors 

about acceptable and unacceptable rationales for the adoption of pills. These sessions are best 

held when the board is not currently contemplating the actual adoption of a pill. 

Identification of a threat and the future of “clear day” pills 

The Court criticized the board for acting on hypothetical threats, rather than cognizable 

threats. This may leave practitioners with the mistaken impression that the adoption of a pill on 

a “clear day”—when no hostile actor is on the scene—is problematic. This would be an erroneous 

takeaway. Indeed, some practitioners believe it is preferable to adopt a pill on a clear day because 

this context may minimize the risk that the directors’ motives will be characterized as 

entrenchment. 

This new case does nothing to overturn long-standing case law that the adoption of a pill by 

the board of a widely held company with a single class of common stock satisfies the first prong 

of Unocal due to the ability of a third party to accumulate control of such a company without 

paying a premium to all stockholders. Where the Williams board stumbled was not by acting in 

the absence of an overt threat. The Williams board lost because the 5% threshold may be too low 

to justify a nexus to the prevention of a third party from acquiring control without paying a 

premium and because the testimony of the directors focused on shutting down all outside 

influence by stockholders, rather than safeguarding control. The Williams case is not the death 

knell of “clear day” pills, especially for small cap companies. 

“War time” pills 

The pill in Williams was not a “war time” pill. There was no hostile takeover proposal or 

tender offer and there was no activist accumulating stock. Rather, there was a company with a 

market cap of over $10 billion and a board concerned about intense stock market and economic 

volatility and the risk of pressure from stockholders. In this situation, the primary consequences 

that the board had to endure as a result of its adoption of off-market terms of questionable 

enforceability were limited to: (i) the receipt of a large number of “withhold” votes at the annual 

meeting and (ii) the distraction and cost of a litigation challenge that required directors to be 

subjected to discovery and testimony. In the meantime (nearly 11 months), the Williams board 

had the protection of an extraordinarily strong shareholder rights plan. By contrast, when 

responding to an actual hostile takeover attempt or an aggressive activist accumulating stock, 

litigation moves much faster and the plaintiffs (which typically include the hostile actor and its 

supporters) are more aggressive. In such a scenario, it is advisable to go with a “war time” pill—

i.e., a pill with litigation-tested terms on beneficial ownership, trigger threshold, and acting in 

concert—so that there is no doubt that control will be properly safeguarded. In such a situation, 

there is no margin for error or distraction. 

____________________________________________________________ 
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The Williams court discussed provisions in poison pills that aggregate different shareholders’ 

holdings (using different terms such as “group,” “acting in concert,” etc.), so as to chill 

communications among shareholders, particularly other activists. These types of provisions have 

been extensively used.  Consider, for example, Barnes & Noble’s adoption of a poison pill to fend 

off Ronald W. Burkle’s Yucaipa Group. For purposes of the pill, “group” was defined to include 

shareholders with “any agreement, arrangement or understanding (written or oral) to cooperate 

in obtaining, changing or influencing the control of the company.” The provision effectively chilled 

almost all shareholder communication, and its validity was challenged in court by Mr. Burkle. 

Barnes & Noble eliminated it before the court could rule on whether the provision violated the 

board’s fiduciary duties. Other companies have gone further, adopting broad definitions of 

“group,” using phrases such as “acting with conscious parallelism,” “acting in concert” or 

“cooperating” in order to prevent activist hedge funds and indeed, any shareholders. from working 

together.   

 

C. GOVERNANCE ACTIVISM 

Some of the issues discussed thus far also fall within the category of governance activism, 

notably those relating to poison pills and advance notice bylaws.  

Governance activism is focused on getting companies to adopt certain practices and policies 

that give more power to shareholders, including governance practices that make companies easier 

to take over.76 Contrast governance activists with economic activists. Economic activists have 

strong views about things a particular company should be doing to improve its performance, while 

governance activists are typically trying to get particular companies to do things they think 

companies generally should do, such as adopting governance practices that give shareholders 

more power vis a vis management and the board. Economic activists tend to be quite well funded; 

by contrast, the traditional governance activists are often less well funded. Like economic 

activism, governance activism has been, and remains, controversial.   

Governance activism principally proceeds via shareholder proposals. Recall that under Rule 

14a-8 under the Securities Exchange Act of 1934, shareholders are allowed to make proposals to 

be voted on by other shareholders.  There are significant limits, relating to how many shares a 

shareholder proposer must have and how long she would have had to have them, and the form 

and manner of making the proposal. There are also restrictions as to subject matter, with 14a-8 

providing different grounds under which a company can exclude a proponent’s proposal.  Finally, 

most shareholder proposals are “precatory” and not mandatory: they ask the company to consider 

taking an action rather than requiring it to do so, given the general understanding of DGCL 

§141(a) that the corporation is managed by or under the direction of the board of directors, such 

that the shareholders don’t have the right to actually require the board to take particular actions.  

Still, companies may feel considerable pressure to at least consider, if not adopt, proposals that 

get appreciable support.   

The two types of activism are importantly related: some governance activism has aims that 

effectively increase the power of economic activists, such as initiatives to get companies to de-

stagger their boards, seek shareholder approval to use poison pills, or constrain companies’ use 

of advance notice bylaws to complicate the process by which dissident directors might be 

nominated. Other relevant governance proposals are to make it easier for shareholders to call 

special meetings, and allowing more actions to be taken by written consent. Governance proposals 

tend to get significant, but often not majority, support. We discussed proposals regarding poison 

pills and advance notice bylaws in the sections above relating to those defenses. Below, we expand 

 
76 Governance activism also overlaps with social activism to some extent, as discussed in the text; the overlapping areas, the 

ones where social aims are pursued in governance terms (diverse hiring) are beyond our scope.  
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on other proposals relevant to economic shareholder activism and M&A. One important focus of 

governance activism relevant to shareholder activism and M&A had been to influence companies 

to de-stagger their boards, thus making them easier to take over. The governance activists argued 

that ease in unseating entrenched management should help maximize shareholder value. The 

campaign to get companies to destagger their boards has been extremely successful, at least in 

the biggest companies: close to 90% of all companies on the S&P 500 now have boards that are 

elected annually, although the percentage of annually-elected boards among smaller companies 

is considerably lower.77 

Another relevant focus of governance activism continues to be the ability of shareholders to 

call special meetings. In some states, the default is that some percentage of shareholders can do 

so; in Delaware, the default is that they cannot unless the governing documents expressly permit 

them to do so. Proposals to allow shareholders representing 10–25% of the vote to call special 

meetings, or to reduce the percentage required from 25% to some lower percentage, have 

increasingly been brought forward; they tend to gain substantial support, although they don’t 

often pass. 

Another focus has been on ways to make it easier for director candidates other than those 

chosen by the company to get on the board. Proxy access by-laws, adopted by some companies, 

often as a result of shareholder pressure or shareholder proposals, were an initial mechanism to 

that end: by-laws requiring companies to put shareholder-chosen directors on management’s 

proxy statement if certain requirements, including as to the nominating shareholders, were met.  

Governance activism was sometimes focused on getting a proxy access by-law enacted, or lowering 

shareholding or other requirements for proxy access. Quite a few companies adopted proxy-access 

bylaws.78  Economic activists didn’t have much use for proxy access, since it did not allow to seek 

control of a company. Moreover, one of proxy access’s big advantages for governance activists, 

that it could be done quite cheaply, was often not important to economic activists.    

As discussed above, companies reacted to such by-laws by modifying their existing “advance 

notice” bylaws that had regulated the process by which shareholder- nominated director 

candidates could be considered in a proxy fight, notably as to timing of the nomination and 

required information about the candidates, with a view to making the process more difficult for 

shareholders seeking to include their directors on management’s proxy.  When the SEC adopted 

universal proxies, as discussed above, companies also reviewed and revised their advance notice 

bylaws to the same end.  Note that universal proxies have mostly supplanted proxy access.  In 

any event, proxy access had not been much used, leading to only one director being elected.79 It 

does, however, retain viability for some governance activism by pension funds and other such 

governance activists.  

What has been the result of universal proxies? Some thought that they would have a 

significant effect on activist success in winning board seats.  The results thus far have been more 

modest:  

Among the effects studies have found are that:  

 
77 Kosmas Papadopoulos, Robert Kalb, Angelica Valderrama & Jared Sorhaindo, U.S. Board Study Board Accountability 

Practices Review, INSTITUTIONAL SHAREHOLDER SERVICES, April 17, 2018, 
https://www.issgovernance.com/file/publications/board-accountability-practices-review-
2018.pdf?elqTrackId=607d7315a2944ad5ba8c985c962ab84d&elq=f2c0137114f44df4b9287db6d4e4fb5d&elqaid=1083&elqat=1
&elqCampaignId=. See also Marcelo Tonello, Corporate Board Practices in the S&P 500 and Russell 3000: 2019 Edition, 
HARVARD LAW SCHOOL FORUM ON CORPORATE GOVERNANCE, May 7, 2019, 
https://corpgov.law.harvard.edu/2019/05/07/corporate-board-practices-in-the-sp-500-and-russell-3000-2019-edition/. 
78 Holly J. Gregory et al., Proxy Access: A Five-Year Review, Harv. L. Sch. Forum on Corp. Governance (Feb. 4, 2020), 

https://corpgov.law.harvard.edu/2020/02/04/proxy-access-a-five-year-review/. 
79 Id.  

https://www.issgovernance.com/file/publications/board-accountability-practices-review-2018.pdf?elqTrackId=607d7315a2944ad5ba8c985c962ab84d&elq=f2c0137114f44df4b9287db6d4e4fb5d&elqaid=1083&elqat=1&elqCampaignId=
https://www.issgovernance.com/file/publications/board-accountability-practices-review-2018.pdf?elqTrackId=607d7315a2944ad5ba8c985c962ab84d&elq=f2c0137114f44df4b9287db6d4e4fb5d&elqaid=1083&elqat=1&elqCampaignId=
https://www.issgovernance.com/file/publications/board-accountability-practices-review-2018.pdf?elqTrackId=607d7315a2944ad5ba8c985c962ab84d&elq=f2c0137114f44df4b9287db6d4e4fb5d&elqaid=1083&elqat=1&elqCampaignId=
https://corpgov.law.harvard.edu/2019/05/07/corporate-board-practices-in-the-sp-500-and-russell-3000-2019-edition/
https://corpgov.law.harvard.edu/2020/02/04/proxy-access-a-five-year-review/
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• “activists have had more success winning single board seats in contested votes, but 

their ability to achieve sweeping board change has been sharply diminished and 

management continues to sweep the majority of contests. 

• activists are more often withdrawing their slates after getting no support from proxy 

advisors.  

• activist victories have increased in frequency but compressed towards single-seat 

outcomes.   

• Elections have become tighter under the UPC as measured by the battle for the last 

open seat… This means that management’s success under the UPC has often turned 

on winning the last open seat in close elections.”80 

 

D.  OTHER FEDERAL AND STATE LAW ISSUES 

Thus far, we have discussed various federal law doctrines, including those relating to proxy 

solicitations and universal proxies, 13D disclosures, and rule 14a-8 under the Securities 

Exchange Act of 1934. Below, we discuss some other aspects of some of these doctrines, and 

discuss other federal doctrines relevant to shareholder activism: the short swing profits rule 

under § 16 of the ’34 Act, which also affects and potentially constrains shareholder activism, and 

Hart-Scott-Rodino filings, discussed in Chapter VIII.  

 We also discussed various (Delaware) state law doctrines, notably on fiduciary duties, 

bylaws, and state law constraints on shareholder proposals under Rule 14a-8.  Below, we discuss 

a 2024 law, DGCL §122(18), that allows corporations to give considerable control to shareholders 

by contract, precluding objections that doing so violated DGCL §141(a)’s requirement that 

corporations be managed by or under the direction of the corporation’s board of directors.  

1. Federal Issues 

a. Section 13(d) and 13(g) 

Recall our discussion in Chapter IV of 13(d) and 13(g) under the Williams Act, and of 

disclosures thereunder in this Chapter. Beyond the considerations thus far discussed, we should 

note other considerations particularly applicable to activists seeking influence over a company.  

The four principal respects in which activists must be particularly mindful are: 

Accumulations Before Filing. If an activist is to be successful, it must accumulate a 

sufficiently large stake. Recall that filing is required within 10 days of acquiring a more than 5% 

stake, but that additional acquisitions can be made during the 5 day period. A hedge fund will 

often accumulate a 5% stake and accumulate stock during the five-day window. In some 

circumstances, as discussed in Chapter IV.C 3, a hedge fund may enter into cash-settled 

derivatives in order to avoid triggering Section 13(d)’s filing requirements. 

Group Issues. The activist will need to be careful in its interactions with other parties in 

order to avoid triggering the group requirements under Section 13(d) (as well as the group 

requirements under the provisions of any poison pill the company has in place). This will require 

careful monitoring and limiting of communications with other shareholders, particularly hedge 

funds. 

Initial Filing. The activist will have to ensure that its initial filing, particularly the Item 4 

disclosure, accurately reflects the activist’s intent with respect to the company. This is often done 

 
80 Eric S. Goodwin, Kai H.E. Liekefett & Derek Zaba, How Three Years of the SEC's Universal Proxy Card Have Changed 

Proxy Contests, Harv. L. Sch. F. on Corp. Governance (Sept. 9, 2025), https://corpgov.law.harvard.edu/2025/09/09/how-three-

years-of-the-secs-universal-proxy-card-have-changed-proxy-contests/. See also Saeid Mashhadi, The Universal Proxy Rule, 

Proxy Contests, and Shareholder Voting (May 3, 2026), available at SSRN: https://ssrn.com/abstract=6050914. 

https://corpgov.law.harvard.edu/2025/09/09/how-three-years-of-the-secs-universal-proxy-card-have-changed-proxy-contests/
https://corpgov.law.harvard.edu/2025/09/09/how-three-years-of-the-secs-universal-proxy-card-have-changed-proxy-contests/
https://ssrn.com/abstract=6050914
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as a coordinated effort to push the company towards quick action: the Schedule 13D will be filed 

on the same day a poison pen letter is sent to the issuer. 

Updates. The Schedule 13D must be kept up to date. This can be a tricky task, as it requires 

that the filer amend the filing to record material events, such as negotiations with the company 

or a change in strategy or goals. The filing of the Schedule 13D thus marks a milestone in the 

campaign, as it will force any negotiations or communications with the company into the public 

sphere, and make them subject to these updating requirements. 

13(g) 

In 2025, the SEC made changes to its telephone interpretations that imposed additional 

restrictions on Schedule 13G filers. The new interpretation of Section 13(g) has had the effect of 

curtailing many otherwise passive investors’ engagement with management on issues of concern, 

particularly with respect to ESG investing. The 2025 telephone interpretation (Question 103.12) 

made it clear that where a shareholder “exerts pressure on management to implement specific 

measures or changes to a policy” by threatening votes against directors or otherwise, then the 

shareholder would be exerting “control” understood for purposes of Section 13 and will lose the 

ability to file on Schedule 13G. The result of this new interpretation has been that many 

institutional investors have taken a step back on engagement for fear of inadvertently triggering 

a conversion to Schedule 13D. 

b. Proxy Issues 

An activist faces two main issues under the proxy rules. First, the activist must avoid 

triggering the proxy rules through an inadvertent solicitation of shareholder votes. Attorneys for 

the activist will closely monitor communications to ensure that they do not appear to be a 

solicitation. In this regard, § 14(a)2–b(2) of the Exchange Act states that if “the total number of 

persons solicited is not more than ten,” then the solicitation will not trigger the proxy filing 

requirements. This rule permits activists to freely speak to up to ten shareholders without 

concern that the proxy filing rules will be unintentionally triggered. The rule is particularly 

important in light of the typically concentrated nature of a public company’s shareholder 

ownership, often allowing an activist to speak to shareholders holding a majority of a company’s 

shares without fear of inadvertently triggering these requirements. 

The second issue is compliance with the proxy rules; these rules will also govern any actual 

proxy contest. These rules require an economic activist to prepare, file and clear a proxy statement 

with the SEC. In addition, the proxy statement communication rules will apply, requiring certain 

communications to be filed with the SEC. As the proxy contest progresses, the activist will also 

be required to update its proxy statement if there are any material changes. We discussed the 

legal requirements applicable to a proxy contest in Chapter VI. 

c. Section 16 

Activists generally limit their stake to 10% of a target company in order to avoid application 

of § 16 of the ’34 Act, the short swing profit rule. The rule applies to any officer, director, or more 

than 10% shareholder of a company, and provides that any profit realized by such person from 

any purchase or sale of a security within any period of less than six months is recoverable by the 

company. These persons are also subject to a filing regime requiring them to report their sales 

and purchases of a security. 

An example helps explain the rule. 

A 10.1% shareholder buys $1 million worth of shares on day 1. Three months later, the 

shareholder sells the shares for a $500,000 profit. The $500,000 profit is forfeited to the company 

because the profit was realized within a six month period of time. 
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Hedge fund activists, in particular, value liquidity—the ability to sell their positions, rather 

than having to hold them. They prefer not to lock themselves into a position that they cannot sell 

for a six month period. Additionally, once the activist goes over the 10% level triggering 

application of § 16, it may be deemed to be an affiliate of the company and subject to the Securities 

Act affiliate resale restrictions. These restrictions combine to impose an effective, though not 

absolute, 10% limit on most activist stakes. 

d. Hart-Scott-Rodino Act Filings 

Shareholder activists are subject to the HSR Act filing requirements. (For more on these 

requirements see Chapter VIII). Historically, shareholder activists relied on the “investment-

only” exemption to avoid reporting their acquisition of target stock and observing the applicable 

30-day waiting period. But their entitlement to the exemption was arguably often questionable. 

The FTC’s Statement of Basis and Purpose provides the following examples of conduct 

inconsistent with an investment-only intent: 

• nominating a candidate for the board of directors; 

• holding a board seat or being an officer; 

• proposing corporate action that requires shareholder approval; 

• soliciting proxies; or 

• being a competitor of the issuer. 

Despite these requirements, activists avoided filing on this basis by taking the position that 

at least initially and prior to the accumulation of a position, they lacked such intent. After 

acquiring the initial position and filing a Schedule 13D, they would, at some point, make a filing 

when launching a proxy contest or otherwise proposing significant acts.  

This practice was brought into question in 2015 and 2016 by a number of actions brought by 

the Department of Justice for “gun jumping” by shareholder activists. The DOJ argued that the 

shareholders were actually attempting to influence the activities of their targets beyond what 

was permitted by the FTC guidelines, and, among other actions, levied an $11.5 million fine 

against ValueAct for a failure to file under the HSR Act with respect to its holdings in both Baker 

Hughes and Halliburton.81 Since that time, the practice of significant activist funds is to file under 

the HSR Act as to potential targets, even at times prior to publicly announcing the investment. 

In 2020, the FTC proposed to exempt what it termed “de minimis” investments from reporting 

requirements. The exemption, for certain de minimis investments of 10% or less, without regard 

to investment intent, would have covered most shareholder activist investments.82 The 

exemption, together with other proposed rule changes, were opposed by the Democratic 

commissioners on the FTC, and has not been adopted. 

 

2. STATE LAW ISSUES 

 

Beyond the discussions above involving state law issues, one other state law issue warrants 

discussion: a 2024 law, DGCL §122(18), that allows corporations to give considerable control to 

shareholders by contract, precluding objections that doing so violated DGCL §141(a)’s 

 
81 See Bruce D. Sokler, Robert G. Kidwell & Farrah Short, Activist Investor to Pay Record Fine for Violating HSR Reporting 

Requirements, MINTZ, July 7, 2016, https://www.mintz.com/—insights-center/viewpoints/2016-07-14-activist-investor-pay-
record-fine-violating-hsr-reporting. 

82 See Andrew G. Berg & Stephen M. Pepper, Antitrust Agencies Propose Amendments to HSR Rules to Exempt Certain 
Minority Investments but also Increase Filing Burdens on Private Equity Acquirers, GREENBERG TAURIG, Sept. 24, 2020, 
https://www.gtlaw.com/en/insights/2020/9/antitrust-agencies-propose-amendments-hsr-rules-exempt-certain-minority-
investments-private-equity. 

https://www.mintz.com/insights-center/viewpoints/2016-07-14-activist-investor-pay-record-fine-violating-hsr-reporting
https://www.mintz.com/insights-center/viewpoints/2016-07-14-activist-investor-pay-record-fine-violating-hsr-reporting
https://www.gtlaw.com/en/insights/2020/9/antitrust-agencies-propose-amendments-hsr-rules-exempt-certain-minority-investments-private-equity
https://www.gtlaw.com/en/insights/2020/9/antitrust-agencies-propose-amendments-hsr-rules-exempt-certain-minority-investments-private-equity
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requirement that corporations be managed by or under the direction of the corporation’s board of 

directors.  The contracts at issue are referred to as cooperation and settlement agreements.  

Cooperation and Settlement Agreements 

Not all activist campaigns end in a proxy contest or litigation. In fact, most do not. The great 

majority are resolved through a settlement or cooperation agreement, in which the target’s board 

agrees to make peace with the shareholder activist. Typically, the target corporation offers some 

combination of board representation and a commitment to consider strategic or governance 

changes, in exchange for the activist’s agreement to stand down by withdrawing its director 

nominations, refraining from soliciting proxies, and refraining from increasing its stake or waging 

a public campaign for a defined period. These deals get struck under real time pressure. Boards 

generally want to avoid a contested election and the cost, uncertainty, and reputational exposure 

that comes with it; activists generally prefer locking in tangible concessions  to the risk and 

expense of an election they might lose. 

These contracts are styled as “settlement agreements” or “cooperation agreements.” 

Whatever the label, the substance is identical, and the underlying document is a negotiated, fully 

enforceable contract, not a press-release handshake. These agreements are filed as an exhibit to 

a Current Report on Form 8-K under Item 1.01 (Entry into a Material Definitive Agreement), 

cross-referenced under Item 5.02 if it changes board composition, and, if the activist is required 

by the size and nature of their holdings, the activist will file a corresponding amendment to its 

Schedule 13D disclosing the new arrangement. (Examples of some activist settlements 

agreements can be found in the Online Appendix.) 

While terms for each agreement will vary depending on the particular circumstances of the 

activist campaign, most cooperation agreements combine some version of the following elements: 

Board representation. The company agrees to appoint one or more of the activist’s 

designees to the board, sometimes alongside additional “company-selected” directors negotiated 

as part of the same deal, and sometimes paired with the departure, or non-renomination, of 

incumbent directors. The size of the concession tracks the activist's apparent strength: a single 

designee is typical, but a well-supported campaign can produce a much larger reconstitution of 

the board. 

Standstill. The activist agrees, for a defined period, not to nominate directors, solicit proxies, 

run a “withhold” campaign, form a new Section 13(d) group, or propose an extraordinary 

transaction, and typically agrees to cap any further stock accumulation at a level modestly above 

its current position. Rather than running for a fixed term, the standstill’s duration is usually 

pegged to the company’s own advance-notice bylaw, commonly expiring thirty to forty-five days 

before the nomination deadline for a future annual meeting. 

Voting commitments. The activist agrees to vote its shares for the company’s slate and 

against the removal of any director not recommended by the board, for some or all of the standstill 

period. 

Mutual non-disparagement. Both sides agree not to publicly criticize the other, subject to 

carve-outs preserving a seated director’s fiduciary duties and either party’s ability to respond to 

legal process. 

A strategic or governance commitment. Some agreements also extract or grant something 

beyond board seats and civility, for example a strategic review, a share repurchase, or a structural 

governance change. Fortune Brands Innovations’ 2026 cooperation agreement with Garden 

Investment Management, for example, committed the company to seek shareholder approval to 

eliminate its classified board structure, in addition to appointing the activist's founder to the 

board. (The Fortune Brands cooperation agreement can be found in the Online Appendix.) 
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Because a cooperation agreement is a privately negotiated contract between the board and 

one of its stockholders, rather than an exercise of the board’s statutory authority to manage the 

corporation under DGCL § 141(a), it has long occupied an uncertain place in Delaware law. The 

board’s commitments are contractual, but its ongoing fiduciary and statutory obligation to 

manage the corporation does not disappear merely because the board has signed one. That 

tension, between what a board may validly promise a stockholder by contract and what § 141(a) 

reserves to the board’s own continuing discretion, is precisely the question the Court of Chancery 

confronted in West Palm Beach Firefighters’ Pension Fund v. Moelis & Co., 300 A.3d 839 (Del. Ch. 

2024), and that the General Assembly then addressed by enacting new § 122(18). 

The typical cooperation agreement described above has historically stopped well short of 

giving an activist investor any contractual say over specific board decisions. That reticence was 

not entirely accidental. A board that promised a stockholder activist a veto over, say, the 

company’s dividend policy or executive hiring would have been contracting away authority that 

is otherwise exclusively vested in the board of directors by § 141(a). Until relatively recently it 

was genuinely unclear whether such a promise would be enforceable. In June 2024, the Delaware 

Legislature resolved that uncertainty in the activist’s favor by adopting the “market practice” 

amendments. Including in those is amended § 122(18), which authorizes boards to enter into 

contracts with stockholders and prospective stockholders that, notwithstanding § 141(a), 

outsource specified internal governance decisions to those stockholders. 

The Delaware legislature acted at the urging of the corporate bar, in direct response to the 

Court of Chancery decision in Moelis that had struck down exactly this kind of arrangement. In 

2009, while Moelis & Co. was still private, its board signed an agreement with Ken Moelis, the 

company’s founder and then-controlling stockholder, designed to guarantee that he would retain 

actual control of the corporation regardless of how his share ownership might change in the 

future. Among other things, the agreement gave Moelis: 

Pre-approval rights over eighteen categories of board action, including (i) incurring debt 

above a specified amount, (ii) issuing common or preferred stock, (iii) adopting a stockholder 

rights plan, (iv) removing or appointing certain officers (including the CEO), (v) approving annual 

budgets, (vi) declaring dividends, and (vii) entering material contracts; 

A board-composition guarantee, requiring the board to recommend Moelis's nominees to 

stockholders and capping the board at eleven seats; and 

A committee-composition guarantee, ensuring Moelis's nominees would hold a 

proportionate share of every board committee. 

Notice how far this goes beyond a standard cooperation agreement: it is not a standstill in 

exchange for a seat, but a standing veto over ordinary board governance. When Moelis & Co. went 

public and Ken Moelis’s stake eventually fell below a majority, the 2009 agreement was still doing 

the work of keeping him in control. Public stockholders challenged this arrangement, arguing 

that it ran afoul of § 141(a). Vice Chancellor Laster agreed, holding that a contract outsourcing 

this much of the board’s statutory authority to a single stockholder violated § 141(a), regardless 

of whether the board itself had consented to the arrangement. 

Stockholder agreements of a narrower kind were already common and uncontroversial. As 

discussed in Chapter III, in Manti Holdings, LLC v. Authentix Acquisition Co., 2021 WL 4165159 

(Del. Sept. 13, 2021), the Delaware Supreme Court upheld a stockholder agreement waiving 

appraisal rights under § 262. But that agreement in Manti Holdings addressed stockholders’ own 

rights as stockholders, not the board’s authority to manage the company, so it never implicated § 

141(a) at all.  

Most cooperation agreements activists negotiate today sit on the Manti Holdings side of that 

line: voting commitments and standstills are promises about how the stockholder will use its own 
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stockholder rights, not promises about how the board will exercise its managerial authority. The 

Moelis agreement sat on the other side of the line, until § 122(18) moved the line.  

Section 122(18) provides that a corporation may, notwithstanding § 141(a), contract with one 

or more current or prospective stockholders in exchange for whatever minimum consideration the 

board deems sufficient, including simply the stockholder’s promise to take or refrain from taking 

some action (e.g. a proxy contest). Such a contract may restrict the corporation from taking 

specified actions, require the consent of specified persons (e.g. the shareholder activist) before the 

corporation acts. The statute thus forecloses the plaintiff’s objection to the original Moelis 

agreement. 

It is too early to know how § 122(18) will reshape practice, but a few implications for activist 

cooperation agreements seem likely. First, cooperation agreements may get more aggressive. 

Once boards can lawfully grant Moelis-style pre-approval rights, one can expect well-positioned 

activists to ask for them as the price of standing down. Rather than simply ask for a board seat 

and a standstill, activists may begin to negotiate influence over specific categories of board action 

(e.g. a dividend policy, an M&A veto, executive appointments) for the life of the agreement. A 

board facing a credible proxy threat may find this a cheaper concession than losing a board seat 

outright. 

Second, § 122(18) shareholder agreements could become a defensive tool as much as an 

activist one. A board could use § 122(18) proactively, entering a durable governance agreement 

with a friendly long-term holder (or even with an activist as part of a settlement) that is difficult 

for a later activist to unwind, locking in board composition or veto arrangements before a fight 

starts rather than after. We take up defensive tactics in the context of activist campaigns more 

generally in the next Section. 

Third, § 122(18) will extend tail-end control for private equity sponsors, who have historically 

seen their influence over portfolio companies decline as they sell down their IPO positions. The 

statute lets a private equity sponsor retain governance rights contractually even as its economic 

stake shrinks. This dynamic suggests that an activist might also use the shareholder agreement 

tool to extend influence beyond what its stake alone would justify. 

Fourth, Dual-class stock structures may matter less over time. Dual-class structures have 

become an important fixture of founder-led IPOs as founders search for ways to maintain control 

after going public. The dual-class structure is effective, but it requires that founders keep large 

amounts of stock in the company. Since founders can now obtain durable personal control through 

a stockholder agreement rather than through high-vote stock, without complicating the 

company's capital structure, the incentive for dual-class public offerings may decline. 

Fifth, one can expect more choice-of-law and choice-of-forum engineering. Section 122(18) 

expressly permits stockholder agreements to select law and forum outside Delaware. Just as 

controlling stockholders may prefer New York contract law or confidential arbitration to insulate 

a Moelis-style agreement from Chancery’s scrutiny, activists and boards negotiating a cooperation 

agreement’s enforcement mechanics may increasingly do the same, with real consequences for 

how (and whether) disputes over a broken standstill or a disputed veto ever reach a Delaware 

court. 

Finally, institutional stockholders may push back at the incorporation stage. If § 122(18) is 

ultimately seen as permitting too much control of the corporation via contract, some institutional 

investors may resist Delaware incorporation in favor of states seen as more protective of minority 

rights. This is a similar argument made against SB 21. 
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E. ASSESSING SHAREHOLDER ACTIVISM 

Shareholder activism is highly influential—and highly controversial. There is a fierce debate 

about whether shareholder activism is economically beneficial for companies, capital markets, 

and our economy as a whole. To date, academic studies of the matter have mostly found that 

shareholder activism provides economic benefits to the companies targeted. One 2008 paper 

discussing hedge funds’ activist campaigns from 2001–200683 “found that activism that targeted 

the sale of the company or changes in business strategy returned 8.54 percent and 5.95 percent, 

respectively,” and “that hedge funds that regularly engaged in this type of activity or other hostile 

activity also experienced higher returns.” 

Hedge fund activism was found to have other beneficial effects, such as overall improved 

performance, including increased return on assets and operating margins. It also 

resulted in reduced executive pay, the bête noire of the agency theorists. The 2007 paper 

found that the year before the hedge fund activity occurred, the target companies’ 

average CEO pay was $914,000 higher than the average CEO compensation at the 

targets’ peer companies. In the year after the hedge fund’s dissident activity, CEO 

compensation was reduced to a level in line with the target’s peer companies.84 

This led stock prices of companies that were targeted by activists to increase; hedge funds 

engaging in these types of activities increased as well, both in number and in volume of assets 

under management. 

Among the concerns expressed about shareholder activism are that hedge funds are focusing 

on the short term, and will seek to benefit themselves notwithstanding the effects on other 

shareholders. One suggested response has been that hedge funds should have “special fiduciary 

duties” to the target. But early statistics did not suggest that this was necessary. 

[T]he benefits for companies appear to be widespread. The . . . typical hedge fund 

position, a minority one on the board of directors, also provides a mechanism for 

oversight of hedge fund activities. The remaining majority directors can not only look 

out for the interests of the company but also prevent any private gains from accruing to 

the hedge funds’ activities.85 

A 2015 paper also found that shareholder activism provides economic benefits to 

shareholders. In The Long-Term Effects of Shareholder Activism,86 Professor Lucian Bebchuk, a 

noted shareholder advocate, and Professors Alon Brav and Wei Jiang, the latter two also having 

been co-authors of the 2008 paper mentioned above, examine activist activity and the 

performance of targets over a five year period after the announcement of the activist position. 

Examining Tobin’s Qs (a measure of performance) for the targets, the authors find that targets 

have improved operating performance over this five-year period, higher than peer companies. 

A paper by Alon Brav, Wei Jiang and Rongchen Li finds that the empirical literature supports 

the conclusion that “interventions by activist hedge funds lead to improvements in target firms, 

on average, in terms of both short-term metrics, such as stock value appreciation, and long-term 

performance, including productivity, innovation, and governance.”87 There are, however, some 

 
83 Alon Brav, Wei Jiang, Frank Partnoy & Randall Thomas, Hedge Fund Activism, Corporate Governance, and Firm 

Performance, 63. J. FIN. 1729 (2008). 
84 STEVEN M. DAVIDOFF, GODS AT WAR: SHOTGUN TAKEOVERS, GOVERNMENT BY DEAL AND THE PRIVATE EQUITY IMPLOSION 

169 (2009). 
85 Id. at 169–171. 
86 Lucian Bebchuk, Alon Brav & Wei Jiang, The Long-Term Effects of Shareholder Activism, 115 COLUM. L. REV. 1085 

(2015). 
87 Alon Brav Wei Jiang & Rongchen Li, Governance by Persuasion: Hedge Fund Activism and Market-based Shareholder 

Influence (December 10, 2021). European Corporate Governance Institute—Finance Working Paper No. 797/2021, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3955116 or https://dx.doi.org/10.2139/ssrn.3955116. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3955116
https://dx.doi.org/10.2139/ssrn.3955116
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dissenting voices. One is Andrew C. Baker, in his paper Hedge Fund Activism.88 The paper’s 

analysis casts doubt on whether hedge fund activism has “any causal effect—either positive or 

negative—on firm profitability or operating performance in the five-year period following an 

activist event.” The author’s results are “consistent with the claim that hedge fund activism 

pushes firms into takeovers, while increasing short-term payouts to shareholders and decreasing 

firm investment.” The paper also provides “evidence of significant decreases in employment levels 

following activist events, even for firms that remain independent, and that the subset of firms 

that do increase profitability also engage in higher levels of corporate tax avoidance.”   

Some opponents argue that the pro-shareholder activism “evidence” is either wrong or 

ignores other evidence. Martin Lipton, one of the founders of the law firm Wachtell, Lipton Rosen 

& Katz, a law firm which regularly represents companies in their defenses against activist hedge 

funds (and against hostile acquirers), has been a vocal opponent of activism on these grounds, 

arguing that instead of offering economic benefits to shareholders, shareholder activism results 

in short term focused decisions by companies which are ultimately harmful. 

In the following memorandum, Mr. Lipton commented on shareholder activism: 

The activist-hedge-fund attack on Apple—in which one of the most successful, long-term-

visionary companies of all time is being told by a money manager that Apple is doing 

things all wrong and should focus on short-term return of cash—is a clarion call for 

effective action to deal with the misuse of shareholder power. Institutional investors on 

average own more than 70% of the shares of the major public companies. Their voting 

power is being harnessed by a gaggle of activist hedge funds who troll through SEC 

filings looking for opportunities to demand a change in a company’s strategy or portfolio 

that will create a short-term profit without regard to the impact on the company’s long-

term prospects. These self-seeking activists are aided and abetted by Harvard Law 

School Professor Lucian Bebchuk who leads a cohort of academics who have embraced 

the concept of “shareholder democracy” and close their eyes to the real-world effect of 

shareholder power, harnessed to activists seeking a quick profit, on a targeted company 

and the company’s employees and other stakeholders. 

They ignore the fact that it is the stakeholders and investors with a long-term 

perspective who are the true beneficiaries of most of the funds managed by institutional 

investors. Although essentially ignored by Professor Bebchuk, there is growing 

recognition of the fiduciary duties of institutional investors not to seek short-term profits 

at the expense of the pensioners and employees who are the beneficiaries of the pension 

and welfare plans and the owners of shares in the managed funds. In a series of brilliant 

speeches and articles, the problem of short-termism has been laid bare by Chancellor 

Leo E. Strine, Jr. of the Delaware Court of Chancery, e.g., One Fundamental Corporate 

Governance Question We Face: Can Corporations Be Managed for the Long Term Unless 

Their Powerful Electorates Also Act and Think Long Term?, and is the subject of a 

continuing Aspen Institute program, Overcoming Short-Termism. 

In his drive to enhance the shift of power over the management of companies from 

directors to shareholders, Professor Bebchuk has announced that he is pursuing 

empirical studies to prove his thesis that shareholder demand for short-term 

performance enforced by activist hedge funds is good for the economy. We have been 

debating director-centric corporate governance versus shareholder-centric corporate 

governance for more than 25 years. Because they are inconvenient to his theories, 

Professor Bebchuk rejects the decades of my and my firm’s experience in advising 

corporations and the other evidence of the detrimental effects of pressure for short-term 

 
88 Andrew C. Baker, The Effects of Hedge Fund Activism, Working Paper, 2021, 

https://andrewcbaker.netlify.app/publication/baker_jmp/Baker_JMP.pdf. 
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performance. I believe that academics’ self-selected stock market statistics are 

meaningless in evaluating the effects of short-termism. Our debates, which extend over 

all aspects of corporate governance, have of late focused on my effort to obtain early 

disclosure of block accumulations by activist hedge funds and my endorsement of an 

effort to require institutional shareholders to report their holdings two days, rather than 

45 days, after each quarter. It is in the context of these efforts, opposed by the activists 

who benefit from lack of transparency, that Professor Bebchuk has announced his 

research project. 

If Professor Bebchuk is truly interested in meaningful research to determine the impact 

of an activist attack (and the fear of an activist attack) on a company, he must first put 

forth a persuasive (or even just coherent) theory as to why the judgments as to corporate 

strategy and operations of short-term-focused professional money managers should take 

precedence over the judgments of directors and executives charged with maximizing the 

long-term success of business enterprises. There is nothing persuasive about his view, 

whether as theory or experience. Furthermore, he must take into account the following: 

1. As to all companies that were members of the Fortune 500 during the period January 

1, 2000 to December 31, 2012, what was the impact on the price of the shares of a 

company that missed the “street estimate” or “whisper number” for its earnings for a 

quarter and what adjustment did each of those companies make to its capital 

expenditures, investment in research and development and number of employees for the 

balance of the year of the miss and the following year. 

2. For companies that are the subject of hedge fund activism and remain independent, 

what is the impact on their operational performance and stock price performance 

relative to the benchmark, not just in the short period after announcement of the activist 

interest, but after a 24-month period. 

3. Interviews with the CEOs of the Fortune 500 as to whether they agree or disagree 

with the following statements: 

a) From the Aspen paper, “We believe that short-term objectives have eroded faith in 

corporations continuing to be the foundation of the American free enterprise system, 

which has been, in turn, the foundation of our economy. Restoring that faith critically 

requires restoring a long-term focus for boards, managers, and most particularly, 

shareholders—if not voluntarily, then by appropriate regulation.” 

b) From a 2002 interview with Daniel Vasella, CEO of Novartis in Fortune Magazine, 

“The practice by which CEOs offer guidance about their expected quarterly earnings 

performance, analysts set ‘targets’ based on that guidance, and then companies try to 

meet those targets within the penny is an old one. But in recent years the practice has 

been so enshrined in the culture of Wall Street that the men and women running public 

companies often think of little else. They become preoccupied with short-term ‘success,’ 

a mindset that can hamper or even destroy long-term performance for shareholders. I 

call this the tyranny of quarterly earnings.”89 

The debate over economic shareholder activism thus is about whether activists provide long-

term value. When they seek to change a company’s management or direction, does this benefit 

the company, or only boost shareholder returns in the short run? Do they have better ideas as to 

how to run companies, or are they using what is now a well-worn formula to ‘take the money and 

 
89 Martin Lipton, Bite the Apple; Poison the Apple; Paralyze the Company; Wreck the Economy, 
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run’? Notwithstanding attempts to resolve this matter empirically, the debate is certain to 

continue. 

Shareholder activism continues to play an important part of the corporate ecosystem. There 

is considerable scholarship about the role of institutional investors and shareholder activism, 

particularly activism by passive index funds. In a much-debated article, The Case Against Passive 

Shareholder Voting, Dorothy Shapiro Lund argued that passive funds should be deprived of a 

shareholder vote.90 Professor Lund theorized that these funds had little or no incentive to exercise 

that vote in a prudent and economically beneficial manner. In The New Titans of Wall Street: A 

Theoretical Framework for Passive Investors, Professors Jill Fisch, Assaf Hamdani, and Steven 

Davidoff Solomon, a co-author of this textbook, reject Professor Lund’s thesis and cite evidence of 

passive shareholders validly exercising their vote in a manner to reduce systemic risk, 

particularly to support hedge fund candidates.91  A 2026 paper by Professor John Coffee, Jr. also 

provides a favorable view of passive investors (in particular, the major index-fund managers) in 

this regard, arguing that they are “the most significant constraining force on activist hedge funds” 

but that they are not “subject to serious conflicts of interest or motivated to act collusively.”92 

 

 
90 Dorothy Shapiro Lund, The Case Against Passive Shareholder Voting, 43 J. CORP. LAW 493 (2018). 
91 168 U. PA. L. REV. 17 (2020). Other articles examining this debate include Lucian Bebchuk and Scott Hirst, Index Funds and 
the Future of Corporate Governance: Theory, Evidence, and Policy, 119 COLUM. L. REV. 2029 (2019) and Edward B. Rock & 
Marcel Kahan, Index Funds and Corporate Governance: Let Shareholders be Shareholders, 100 B. U. L. REV. 1771 (2020). 

92 John C. Coffee, Jr., “Activist” Versus “Passive” Investors: A Closer Look at Proxy Contests and the Contemporary Balance of 

Advantage, 81 BUS. LAW. (forthcoming Winter 2026). 


