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CHAPTER 2

Replace Note 6 at page 149:

6. Would voter participation—and more informed voting—be enhanced by doing away
with voting at public polls on a single day and switching to a system more like Oregon’s,
in which voters cast ballots by mail over a period of time? Oregon’s mail-in system is
cheaper to administer. But opponents argue that vote-by-mail systems are an invitation to
fraud (or to undue influence on vulnerable voters) and that they allow political consultants
and interest groups to monitor the voting patterns and manipulate them more easily.
Initially, the novelty of vote by mail increased turnout in Oregon by 10 percent, but that
effect disappeared over time. Paul Gronke & Peter Miller, Voting By Mail and Turnout in
Oregon, 40 AM. POLITICS RESEARCH 976 (2012).

Does a system like Oregon’s violate federal law that requires all federal elections
to be conducted on the same day—since 1875, the first Tuesday after the first Monday in
November, 2 U.S.C. § 7?7 In Watson v. Republican National Committee, 609 U.S.
(2026), the Supreme Court answered this question in the negative, rejecting a challenge to
a Mississippi law that allowed some absentee ballots postmarked by Election Day to be
received up to five days after the election. In finding that federal law did not require
absentee ballots to be received by Election Day to be counted, the Court distinguished an
earlier case in which it determined that certain forms of early congressional elections do
conflict with the relevant federal statutes and hence are preempted.

In Fosterv. Love, 522 U.S. 67 (1997), the Court held that Louisiana’s non-partisan
primary structure (which the Court endorsed in other respects in California Democratic
Party v. Jones, 530 U.S. 567 (2000)) violated the federal Election Day statutes because the
“final selection” of a federal candidate frequently occurred before the federally prescribed
Election Day, thereby allowing the electorate to complete its choice before the day fixed
by Congress.

Watson, by contrast, explained that the relevant federal statutes regulate when the
electorate makes its choice, not the subsequent administrative process of receiving and
tabulating ballots. Because Mississippi required absentee ballots to be postmarked by
Election Day, the electorate’s choice was complete on the federally prescribed day, even
though state law permitted those ballots to be received and counted for several days
thereafter. The Court thus reaffirmed that the term “election” in the federal Election Day
statutes has historically referred to the period in which ballots must be cast, while leaving
to state law the mechanics of receiving and counting timely cast ballots.

Partisans tend to view election regulation through the prism of the last elections.
If after-the-fact rule changes would have reaffirmed or altered prior election outcomes, the
proposed rule gets raised to a point of principle. With regard to timing rules, campaigns
and voters tend to be adaptive and to condition their behavior on what works under the
rules in place at the time. To what extent should we think of timing rules as an
administrative convenience and not a point of fundamental principle?


https://www.westlaw.com/Document/N670F9180A35911D8B9DE9866EEAFC42E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

2026 Supplement 3

CHAPTER 5

Insert after page 710:

1. Allen v. Milligan, 599 U.S. 1 (2023) involved a Section 2 VRA challenge to the 2021
Alabama congressional redistricting plan. In all the years since Gingles, the Court had only
found one district in one case to have violated Section 2. When the Court decided to hear
the case, many wondered whether the Court might restrict the scope of Section 2 or even
hold it unconstitutional.

Plaintiffs had successfully argued to a three-judge district court that the Gingles
factors were present and that the plan illegally diluted black votes. Slightly more than one
quarter of Alabama’s citizens of voting age were Black, but only one of the state’s seven
congressional districts was majority Black. Plaintiffs’ experts had demonstrated that a
second majority-black district could be drawn. The District Court had also found extensive
racially polarized voting, finding “on average, Black voters supported their candidates of
choice with 92.3% of the vote” while “white voters supported Black-preferred candidates
with 15.4% of the vote.” The District Court preliminarily enjoined the implementation of
the plan, but the Supreme Court stayed the decision, allowing the plan to be used in the
2022 elections.

Once the full Court reviewed the case, however, it issued a 5 to 4 decision
affirming the District Court. Chief Justice Roberts wrote an opinion for the Court, joined
in full by Justices Kagan, Sotomayor, and Jackson, and joined in substantial part by Justice
Kavanaugh. The opinion reaffirmed the basics of the Gingles framework and the
constitutionality of Section 2.

In defending the plan against the section 2 challenge, Alabama had argued that a
second majority-black district was not required because drawing one would necessarily
have been “racially predominant.” The state argued that only if a majority-black district
might be drawn through a racially neutral process could its creation be constitutionally
required by the VRA and Gingles.

The centerpiece of the State’s effort is what it calls the “race-neutral
benchmark.” The theory behind it is this: Using modern computer
technology, mapmakers can now generate millions of possible districting
maps for a given State. The maps can be designed to comply with
traditional districting criteria but to not consider race. The mapmaker can
determine how many majority-minority districts exist in each map, and
can then calculate the median or average number of majority-minority
districts in the entire multi-million-map set. That number is called the
race-neutral benchmark. /d. at 23.

[Under Alabama’s interpretation of the VRA, prospective plaintiffs
would need to prove three things in addition to the Gingles prongs.] First,
the illustrative plan that plaintiffs adduce for the first Gingles
precondition cannot have been “based” on race. Second, plaintiffs must
show at the totality of circumstances stage that the State’s enacted plan
diverges from the average plan that would be drawn without taking race
into account. And finally, plaintiffs must ultimately prove that any
deviation between the State’s plan and a race-neutral plan is explainable
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“only” by race—not, for example, by “the State’s naturally occurring
geography and demography.” Id. at 24.

The Court rejected Alabama’s reinterpretation of Gingles. Alabama had argued
that the absence of a second majority-black district in the two million computer simulations
submitted by the plaintiffs proved that the creation of that second district was either not
required by the VRA or would be unconstitutionally racially predominant were the statute
to require it. The argument was reminiscent of those made by unsuccessful plaintiffs in
partisan gerrymandering cases, such as Rucho v. Common Cause, in which a distribution
of randomly generated computer-drawn plans was deployed as a benchmark to argue that
partisanship played an extremely strong role in a gerrymander. As in Rucho, the Milligan
Court rejected this methodology: “Section 2 cannot require courts to judge a contest of
computers when there is no reliable way to determine who wins, or even where the finish
line is.” Id. at 37.

Moreover, the Court noted, the history of section 2 litigation since Gingles belies
the notion that a race-neutral benchmark should determine whether the VRA requires an
additional majority-minority district. Gingles requires plaintiffs to consider race when they
propose a demonstration district under Gingles’s first prong illustrating that the minority
group is large and compact enough to form a single-member district. Similarly, a state
seeking to avoid section 2 liability for its redistricting plan ordinarily must take race into
account to prevent impermissible dilution. As the Court put it, “The contention that
mapmakers must be entirely “blind” to race has no footing in our §2 case law. The line that
we have long drawn is between consciousness and predominance. Plaintiffs adduced at
least one illustrative map that comported with our precedents. They were required to do no
more to satisfy the first step of Gingles.” Id. at 33.

Alabama’s argument, the Court found, would reinject a “discriminatory intent”
requirement into section 2 that was specifically rejected when the statute overturned such
a requirement in Mobile v. Bolden. The purpose of the Gingles prongs and the totality of
the circumstances analysis was to highlight when a plan, given the size of the minority
community and the extent of racial polarization in the jurisdiction, might have the effect of
diluting minority votes. Regardless of whether a plan may have been generated without
consideration of race or whether most such plans would have a similar racially
discriminatory impact, section 2 exists to prevent plans with discriminatory effects even
absent a discriminatory purpose.

Justice Kavanaugh provided the critical fifth vote to affirm the District Court. He
wrote separately to emphasize several points. First, he placed great weight on stare decisis
and the line of cases beginning with Gingles that provided the framework for the court’s
opinion. Second, he emphasized that proportionality was not the touchstone for section 2—
that majority minority districts still must be “reasonably configured” and respect traditional
districting principles. Third, the Section 2 effects test requires that courts “account for the
race of voters to prevent the cracking and packing—whether intentional or not—of large
and geographically compact minority populations.” 599 U.S. at 44 (Kavanaugh, J.,
concurring). Finally, he echoed a point made in Justice Thomas’s dissent, that while
Section 2 might have constitutionally required race-based redistricting when it was enacted
in 1982, it could not do so indefinitely. Justice Kavanaugh declined to consider the
argument because Alabama had not raised it.

Justice Thomas’s dissent, joined in different parts by Justices Gorsuch, Barrett,
and Alito, reiterated arguments he had made in several earlier section 2 cases, such as
Holder v. Hall. He agreed with Alabama that, despite the history of Section 2 and the
caselaw succeeding it, the provision did not apply to redistricting. Justice Thomas also
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agreed with Alabama that Gingles, as it had evolved and was interpreted by the Court here,
had pushed inexorably toward requiring proportional representation. “The only benchmark
that can justify [the creation of a second majority-black district] is the decidedly nonneutral
benchmark of proportional allocation of political power based on race.” 599 U.S. at 50-51
(Thomas, J., dissenting). Such a requirement was inconsistent with the Constitution and
the concerns that undergird the Shaw-line of cases, according to Justice Thomas (and
according to Justice Alito, whose separate dissent joined by Justice Gorsuch, emphasized
that forcing the creation of a second majority minority district would be unconstitutionally
racially predominant). Moreover, if the statute contained such a requirement, then section
2 exceeded Congress’s powers under the enforcement clauses of the Fourteenth and
Fifteenth Amendments.

2. An important background factor to the Allen v. Milligan litigation was recognition of
the fact that minority-preferred candidates can win election without the need for super-
majority black voting age populations. When district 7 was first created in the 1990s, it
was designed with a 64% black population; at the time, a level that high was thought
necessary to provide Black voters with an equal opportunity to elect candidates of their
choice due to lower rates of Black voter registration and turnout. In the plan Alabama
enacted in 2021, the Black voting-age population (BVAP) had been reduced to 56%. In
several of the alternative maps the plaintiffs submitted, the BVAP in district 7 was reduced
to around 51-52% BVAP; that enabled a second, partially adjoining district to be drawn
with a 50-52% BVAP. The plaintiffs argued that both districts provided an equal
opportunity for the minority community to elect a candidate of its choice.

Thus, Milligan bears a close relationship to the line of cases from the 2010 round
of redistricting, in which the Court struck down Republican drawn plans from Alabama,
Virginia, and North Carolina. These plans concentrated Black voters at higher rates than
necessary to provide the ability to elect that the VRA requires in the face of racially
polarized voting. [Because of his involvement in the case, these notes should not be read
as reflecting the views of Professor Persily.]

3. The Court decided another important case that struggled with defining the line between
racial gerrymandering, which can be justified only through satisfying the demands of strict
scrutiny, and partisan gerrymandering, which is not justiciable in the federal courts. The
case, Alexander v. South Carolina State Conference of the NAACP, 602 U.S. 1 (2024),
involved a single congressional district in South Carolina. After the 2020 Census, the
Republican legislature sought to shore up Republican support in Congressional District 1,
which had been a 50-50 district in the prior two elections (with a Democrat winning in
2018 and a Republican winning in 2020). The issue was whether race or partisan
considerations had predominated in the pursuit of that aim.

The new map raised the projected Republican vote share to 54.39%, a 1.36 point
increase from the prior plan. The new plan also kept the BVAP in the district close to what
ithad been in the prior plan; the BVAP went from 16.6% to 16.7%. The three-judge district
court found that race had predominated in the way the new district was constructed; the
court found that the redistricters had set a target of maintaining a 17% BVAP in the district,
as part of ensuring the district would likely be a Republican one. In a 6-3 decision, the
Supreme Court reversed.

Cases in which courts must sort out whether voters were moved in and out of
districts primarily for racial or partisan reasons are often factually complex and highly
detailed. For the factual issues, we refer readers to the opinion itself. But Alexander
emphasized or established two legal principles relevant for cases going forward. First,
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courts must presume that state legislatures have acted in good faith. This would seem to
mean that where the factual issues are close, legislatures must be given the benefit of the
doubt.

Second, the Court revisited the role of alternative maps in these type of cases. In
Cooper v. Harris, the Court had rejected the argument that plaintiffs in racial
gerrymandering cases had to offer an alternative map, which would show that the state
could have achieved any partisan aims without relying on racial considerations. The Court
held that such circumstantial evidence could be helpful, but was not required, because
racial gerrymandering could be proven in other ways. In Alexander, the Court held that,
even if an alternative map is not required, courts must nonetheless draw an adverse
inference against plaintiffs if they do not submit such a map. Dissenting in Alexander,
Justice Kagan (the author of Cooper v. Harris) argued that the Court was essentially
overruling Cooper on this point.

Alexander will make it more difficult for plaintiffs to prevail in racial
gerrymandering cases. But even before the decision, it was unclear how many such cases
would arise in this decade, given the Court’s Rucho v. Common Cause decision. Rucho,
recall, was decided in 2019, toward the end of the prior decade of redistricting. Until then,
redistricters were concerned that, if they were explicit about engaging in partisan
gerrymandering, the courts might strike down their maps. Thus, they sometimes argued
that the Voting Rights Act required the maps they drew, which in turn drew charges of
racial gerrymandering, where the VRA did not in fact provide a strong basis in evidence
for any such requirement. After Rucho, legislatures can be overt about moving people for
partisan purposes and, thus, do not need to hide behind the claim that they moved people
by race to comply with the VRA. Even before Alexander, that would reduce the likelihood
of racial gerrymandering claims. Keep in mind that racial gerrymandering claims are
distinct from racial vote-dilution claims; the latter reflect not just moving voters by race,
but the denial of equal opportunity to elect candidates of choice, in the face of racially-
polarized voting.

The next set of cases involving claims of racial vote dilution have fundamentally
remade the landscape.

Louisiana v. Callais

146 S. Ct. 1131 (2026).
m JUSTICE ALITO delivered the opinion of the Court.

Section 2 of the Voting Rights Act of 1965 was designed to enforce the
Constitution—not collide with it. Unfortunately, lower courts have sometimes applied this
Court’s § 2 precedents in a way that forces States to engage in the very race-based
discrimination that the Constitution forbids.

This tension between § 2 and the Constitution came to a head when Louisiana
redrew its congressional districts after the 2020 census. In 2022, a federal judge in the
Middle District of Louisiana held that the map adopted by the state legislature likely
violated § 2 because it did not include an additional majority-black district. But when the
State drew a new map that contained such a district, its new map was challenged as a racial
gerrymander. A three-judge court in the Western District of Louisiana held that the new
map violated the Equal Protection Clause, and the State appealed to this Court.

The parties originally briefed and argued this suit last Term, and their arguments
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at that time highlighted problems in the existing body of § 2 case law. One problem resulted
from the rule that in racial gerrymandering cases, unlike other cases involving claims of
racial discrimination, strict scrutiny is triggered only if race “predominated” in the State’s
decisionmaking process. In this suit, Louisiana adopted the challenged map and created the
second majority-black district because it quite reasonably anticipated that, if it did not do
so, the Middle District of Louisiana would order the use of a map with a differently
configured second majority-black district that would effectively oust an incumbent whom
the legislature sought to protect. Under our existing case law, that situation posed the

9, €6

question whether race or politics was the State’s “predominant” motivation.

Another problem stemmed from the long-unresolved question whether
compliance with the Voting Rights Act provides a compelling reason that may justify the
intentional use of race in drawing legislative districts. For over 30 years, we have assumed
for the sake of argument that the answer is yes. ... But allowing race to play any part in
government decisionmaking represents a departure from the constitutional rule that applies
in almost every other context.

These and other problems convinced us that the time had come to resolve whether
compliance with the Voting Rights Act can indeed provide a compelling reason for race-
based districting. We now answer that question: Compliance with § 2, as properly
construed, can provide such a reason. Correctly understood, § 2 does not impose liability
at odds with the Constitution, and it should not have imposed liability on Louisiana for its
2022 map. Compliance with § 2 thus could not justify the State’s use of race-based
redistricting here. ...

A

Ratified in 1870, the Fifteenth Amendment provides that the “right of citizens of
the United States to vote shall not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of servitude.” For many years
afterward, however, States “heavily suppressed” the right of black citizens to vote. ... In
addition, States employed legislative districting schemes to prevent the election of black
candidates and candidates that black voters preferred.

Section 2 of the Fifteenth Amendment authorizes Congress to enact “appropriate
legislation” to enforce the Amendment’s protections, and in 1965 Congress invoked that
power to enact the Voting Rights Act. ...

Section 2 of the Voting Rights Act in its original form “closely tracked the
language of the Amendment it was adopted to enforce.” ...

In Mobile v. Bolden, 446 U.S. 55 (1980), the Court interpreted this language, and
four Justices concluded in a plurality opinion that “facially neutral voting practices violate
§ 2 only if motivated by a discriminatory purpose.” Justice Stevens, who concurred in the
judgment, proposed a different but similarly demanding standard. Indeed, in his view, a
districting practice, even if motivated in part by race, would not violate § 2 so long as it
was “supported by valid and articulable justifications.”

Bolden roused “‘an avalanche of criticism, both in the media and within the civil
rights community.”” Critics argued that a focus on discriminatory intent, rather than
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discriminatory effects, would defeat worthy claims because of the difficulty of proving
intentional discrimination.

Members of Congress evidently shared these concerns. In 1982, shortly after
Bolden, Congress sought to abrogate that decision by amending § 2. A House bill was
“originally passed ... under a loose understanding that § 2 would prohibit all discriminatory
‘effects’ of voting practices, and that intent would be ‘irrelevant,’” but “[t]his version met
stiff resistance in the Senate.” Critics worried that an effects test would lead to
“mandat[ory] racial proportionality in elections,” a scenario “regarded by many as
intolerable.” The House and Senate eventually compromised, and the final product
included both an effects test in § 2(a) and a “robust disclaimer against proportionality” in

§ 2(b).

This latter provision also specifies what a plaintiff must establish to prove a § 2
violation. The provision requires consideration of the “totality of circumstances” in each
case and demands proof that the “political processes leading to nomination or election in
the State or political subdivision are not equally open to participation” by members of a
protected class “in that its members have less opportunity than other members of the
electorate to participate in the political process and to elect representatives of their choice.”
52 U.S.C. § 10301(b) (emphasis added). Congress took this language almost verbatim from
Justice White’s opinion for the Court in White v. Regester, 412 U.S. 755 (1973), which
involved a “vote dilution” claim, i.e., a claim that a districting scheme impermissibly
lessens the weight of the votes of minority voters.

In White, the Court affirmed a judgment that Texas had used two multimember
electoral districts “invidiously to cancel out or minimize the voting strength of racial
groups.” ...

The decision in White did not say anything one way or another about proof of
discriminatory purpose or intent, but the Court’s rationale rested on evidence that gave rise
to an obvious inference that the State had set out to prevent the election of candidates
preferred by minority voters. The Texas districting scheme generally used single-member
districts but employed multimember districts in two parts of the State where single-member
districts might have resulted in the election of minority candidates. The Court observed
that the use of multimember districts is not “necessarily” or “per se” unconstitutional, but
it recognized that such districts can be employed to achieve discriminatory ends. The Court
also cited strong evidence that the legislature had done so in the case at hand. Writing at a
time when the Democratic Party was dominant in much of Texas, the Court noted that a
“white-dominated organization,” which had “effective control” over candidate slating
within that party, had engaged in “‘racial campaign tactics in white precincts to defeat
candidates who had the overwhelming support of the black community,”” thereby
“‘effectively exclud[ing]’” the black community “‘from participation in the Democratic
primary selection process.”” The Court likewise cited evidence that the legislature had
“invidiously excluded Mexican-Americans from effective participation in political life,
specifically in the election of representatives to the Texas House of Representatives.” Thus,
White presented a situation in which circumstantial evidence suggested very strongly that
the State had created multimember districts for the purpose of diluting minority votes.

A few years later, when Congress looked for language that would abrogate Mobile
v. Bolden’s interpretation of § 2, it selected terms that were nearly identical to language
used in White. The accompanying Report of the Senate Judiciary Committee explained that
the amendment’s purpose was to repudiate Bolden and establish a new vote-dilution test
based on White. See S. Rep. No. 97417, pp. 2, 15-16, 27 (1982).
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B

This Court first construed the amended version of § 2 in Thornburg v. Gingles,
478 U.S. 30 (1986). Gingles concerned a challenge to North Carolina’s multimember
districting scheme on the ground that it diluted the vote of black citizens. Gingles was
decided at a time when this Court often paid insufficient attention to the language of
statutory provisions, and Justice Brennan’s opinion for the Court followed this pattern.
Instead of analyzing what the statute said, the opinion simply “quoted the text of amended
§ 2 and then jumped right to the Senate Judiciary Committee Report.” Relying heavily on
that Report, the opinion set out three threshold requirements for proving a § 2 vote-dilution
claim, plus a nonexhaustive list of factors to be considered in making a final decision as to
whether the State had violated § 2.

To succeed in proving a § 2 violation, Gingles taught, a plaintiff must make four
showings. First, the plaintiff must show that the minority group in question is “sufficiently
large and [geographically] compact to constitute a majority in a reasonably configured
district.” A district is reasonably configured, we later explained, “if it comports with
traditional districting criteria, such as being contiguous and reasonably compact.” “Second,
the minority group must be able to show that it is politically cohesive.” Third, “the minority
must be able to demonstrate that the white majority votes sufficiently as a bloc to enable it
... to defeat the minority’s preferred candidate.” “Finally, a plaintiff who demonstrates the
three preconditions must also show, based on the ‘totality of circumstances,” that the
political process is not ‘equally open’ to minority voters.”

C

In later cases, redistricting plans that States created to comply with the Voting
Rights Act were themselves challenged as racial gerrymanders. This Court approached
such cases by building on the framework from other racial-discrimination cases under the
Equal Protection Clause. In those cases, if race played a role in a decision made by a
government actor, strict scrutiny applied. Under this standard, the government needed to
assert a compelling interest that justified its use of race; and if the analysis progressed
beyond this point, the government had to show that its use of race was narrowly tailored to
vindicate that interest.

The Court modified this framework for racial gerrymandering cases. Although
any use of race in government decisionmaking generally triggers strict scrutiny, in
gerrymandering cases a challenger must show that race was the government’s predominant
consideration. And in cases where race predominated, States would sometimes assert that
compliance with the Voting Rights Act provided a compelling interest justifying the use of
race. Yet we never decided whether compliance with the Act could constitute a compelling
interest. ...

II

As noted earlier, the underlying litigation in this suit resulted from Louisiana’s
response to the population changes disclosed by the 2020 census. The subsequent
reapportionment of House seats among the States left Louisiana with the same number of
seats—six—that it had previously been allocated, but due to shifts in population, the State
needed to recalibrate its districts.
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Figure 1. Louisiana’s map from 2013-2022.

In 2022, Louisiana enacted a new map, “HBI1,” that closely resembled its
immediate predecessor:

Figure 2. HB1, enacted in 2022

HBI, like its predecessor, included only one district in which black voters were a majority
of the voting-age population. (In the above maps, it is the bat-shaped District 2 that includes
much of New Orleans, blue in Figure I and yellow in Figure 2.) As soon as HB1 was
enacted, lawsuits were filed in the Middle District of Louisiana asserting that the map
violated the Voting Rights Act by “‘packing’ large numbers of Black voters into a single
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majority-Black congressional district ... and ‘cracking’ the remaining Black voters among
the other five districts.” Robinson v. Ardoin, 605 F.Supp.3d 759, 768 (2022). After the suit
was filed, the Robinson court issued a lengthy opinion concluding that HB1 likely violated
the Voting Rights Act by failing to include a second majority-black district. The court thus
entered a preliminary injunction requiring Louisiana to implement a new map. ...

[After some additional proceedings,] Louisiana enacted the map at issue in this
suit: SBS.

Figure 3. SBS

SB8 retains the original majority-minority district from HB1 (above, in yellow). It then
adds an additional majority-minority district, District 6 (above, in green). To attain a
majority-black voting-age population, District 6 connects black populations from Baton
Rouge and Lafayette (in the southcentral region of the State) with the black population in
Shreveport (in the far northwest of the State). SB8 differed from the illustrative maps—
shown below—on which the District Court [had] relied in Robinson:
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Figure 4. Robinson Court’s Illustrative Maps

These illustrative maps also include a second majority-minority district, but one
with very different boundaries (shown in blue in the top four maps and in green in the
bottom two maps). This district connects largely urban black communities in Baton Rouge
and Lafayette with more rural black communities in the northeast corner of the State. By
contrast, SB8’s District 6 connects the Baton Rouge and Lafayette black populations with
the distant black population in Shreveport, in the northwest. Louisiana adopted this scheme,
rather than the one used in the Robinson illustrative maps, because it protects the
Republican incumbents the State considered most important: Speaker of the House Mike
Johnson, House Majority Leader Steve Scalise, and Appropriations Committee member
Julia Letlow.

Not long after SB8 was enacted, another lawsuit was filed, this time in the Western
District of Louisiana. A group of plaintiffs (the Callais plaintiffs) asserted that SBS, and
specifically District 6, was a racial gerrymander that violated the Equal Protection Clause.
The plaintiffs from Robinson intervened in the litigation, seeking to defend Louisiana’s
decision to draw a second majority-minority district. Because the Callais plaintiffs
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challenged “the constitutionality of the apportionment of congressional districts,” a District
Court of three judges was convened to hear the suit. 28 U.S.C. § 2284(a). The court held a
3-day preliminary injunction hearing, which was consolidated with a trial on the merits.

Observing that SB8’s “second majority-minority district ... stretches some 250
miles from Shreveport in the northwest corner of the state to Baton Rouge in southeast
Louisiana, slicing through metropolitan areas to scoop up pockets of predominantly Black
populations from Shreveport, Alexandria, Lafayette, and Baton Rouge,” the court
concluded that the map effected a racial gerrymander that “violates the Equal Protection
Clause.” The State of Louisiana and the Robinson intervenors appealed the decision
directly to this Court, and the Court noted probable jurisdiction.

After an initial round of briefing and argument last Term, the Court restored these
cases to the calendar for reargument this Term. We ordered supplemental briefing on the
following question: “Whether the State’s intentional creation of a second majority-minority
congressional district violates the Fourteenth or Fifteenth Amendments to the U.S.
Constitution.”

III
A

In considering whether the Constitution permits the intentional use of race to
comply with the Voting Rights Act, we start with the general rule that the Constitution
almost never permits the Federal Government or a State to discriminate on the basis of
race. Such discrimination triggers strict scrutiny, and our precedents have identified “only
two compelling interests” that can satisfy that standard. One compelling interest, not
relevant here, is “avoiding imminent and serious risks to human safety in prisons, such as
a race riot.” The only other compelling interest we have found is “remediating specific,
identified instances of past discrimination that violated the Constitution or a statute.”...

The question before us now is whether compliance with the Voting Rights Act
should be added to our very short list of compelling interests that can justify racial
discrimination. To answer that question, we must understand exactly what § 2 of the Voting
Rights Act demands with respect to the drawing of legislative districts. We therefore turn
to the text of that provision.

As amended in 1982, § 2 states:

“(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in a denial or abridgement
of the right of any citizen of the United States to vote on account of race
or color ... as provided in subsection (b).

“(b) A violation of subsection (a) is established if, based on the totality
of circumstances, it is shown that the political processes leading to
nomination or election in the State or political subdivision are not equally
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open to participation by members of a class of citizens protected by
subsection (a) in that its members have less opportunity than other
members of the electorate to participate in the political process and to
elect representatives of their choice. The extent to which members of a
protected class have been elected to office in the State or political
subdivision is one circumstance which may be considered: Provided,
That nothing in this section establishes a right to have members of a
protected class elected in numbers equal to their proportion in the
population.” 52 U.S.C. § 10301.

This is not the easiest language to parse, and we will therefore break it down in steps.
Beginning with subsection (a), we take as given that a legislative districting map may
constitute a “standard, practice, or procedure.” ...

[Slubsection (b) explains when such a denial or abridgment occurs: when “the
political processes leading to nomination or election” are “not equally open to participation
by” members of a racial group of voters “in that [they] have less opportunity than other
members of the electorate to ... elect representatives of their choice.” § 2(b).

In this complicated verbal formulation, the key concept for present purposes is
“less opportunity than other members of the electorate to ... elect representatives of their
choice.” Ibid. This language sets a baseline against which to assess the opportunity of
minority voters: the “opportunity” that “other members of the electorate” have “to elect”
their preferred candidates. To understand this baseline, we must nail down the meaning of
three terms: “less opportunity,” “other members of the electorate,” and “elect.”

In isolation, “opportunity” could refer to either a desired outcome or a chance to
achieve that outcome. As used in § 2(b), however, “opportunity” must mean a chance to
achieve a desired result, because the Voting Rights Act does not guarantee equal outcomes.
Accordingly, “less opportunity” must mean a lesser chance. In ordinary usage, “less
opportunity” often takes on such meaning. One might say, for example, that men under 6
feet tall have less opportunity to play in the NBA than those who stand at least 6 feet 7
inches (the current median).

The next term—"“other members of the electorate”—specifies the comparator to
be used in determining whether the group protected by subsection (a) has suffered or is
threatened with suffering “less opportunity ... to elect representatives of their choice.” In
conceptualizing the members of this comparator group, we may think of a randomly
selected member of the electorate who has particular voting preferences, or we may think
of a randomly selected group of voters who share certain voting preferences. These voting
preferences may be based on a candidate’s party affiliation, ideology, stance on a particular
policy issue, personal charisma, or some other characteristic or set of characteristics. But
whatever they are, the situation of these randomly selected voters must be compared with
that of minority voters alleged to have suffered vote dilution.

This brings us to the final term: “to elect.” As used in § 2(b), this term must refer
to the achievement of electoral victory by casting a ballot.

Putting all these terms together, the baseline is the chance enjoyed by nonminority
voters to secure the election of their preferred candidates. What, then, is the chance that
any given nonminority voter or group of nonminority voters has to secure the election of a
preferred candidate? The answer to this question depends on the voting preferences of other
voters in the district. For example, in a district where most voters prefer Democratic
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candidates, a Republican voter in that district will have a low chance of securing the
election of his or her preferred candidate. But that chance would be substantially higher if
the district were instead filled with voters who prefer Republican candidates. The roster of
voters who end up in a given district depends, in turn, on the districting criteria used by the
State in drawing a legislative map.

If a districting map is produced by computer, as is generally the case today, we
may think of all the parameters in the algorithm that the mapmaker uses. One necessary
parameter would be the number of districts required by law, and another would have to be
a range of inter-district population variations that is small enough to comply with the one-
person, one-vote requirement. The algorithm might then go on to lay out and assign
priorities to whatever additional permissible criteria the legislature chooses to use. For
example, the legislature might want to minimize changes in the prior map, avoid districts
with discontiguous territory, and avoid splitting counties or municipalities. It might impose
a certain standard of compactness, aim to protect some or all incumbents, or promote the
prospects of a particular political party. When this algorithm is used, the map it produces
may place a particular voter or group of voters in a district in which a majority generally
agrees, generally disagrees, or only sometimes agrees with their voting preferences. But in
any event, the “opportunity” of these “members of the electorate” to contribute their votes
to a winning cause is whatever opportunity results from the application of the State’s
combination of permissible criteria.

That is what our randomly selected individual voter and group of voters can
expect regarding their opportunity to elect a preferred candidate. And under § 2, a minority
voter is entitled to nothing less and nothing more.

2

Not only is this the best reading of the statutory text, but it also ensures that § 2
of the Voting Rights Act does not exceed Congress’s authority under § 2 of the Fifteenth
Amendment. That provision confers the “power to enforce [the Amendment] by
appropriate legislation.” Thus, to lie within Congress’s authority, § 2 of the Voting Rights
Act must “effectuate by ‘appropriate’ measures the constitutional prohibition” in § 1 of the
Fifteenth Amendment.

Our Fourteenth and Fifteenth Amendment jurisprudence delineates what
constitutes “appropriate” legislation in the sense relevant here. See City of Boerne v.
Flores, 521 U.S. 507 (1997) (stating that Congress has “parallel power to enforce the
provisions” of the Fourteenth and Fifteenth Amendments). In legislation enforcing these
Amendments, “[t]here must be a congruence and proportionality between the injury to be
prevented or remedied and the means adopted to that end.”

As the Court has long held, the Fifteenth Amendment bars only state action
““motivated by a discriminatory purpose.’” Reno v. Bossier Parish School Bd., 520 U.S.
471,481,117 S. Ct. 1491, 137 L.Ed.2d 730 (1997) (quoting Mobile, 446 U.S., at 62). So a
law that seeks to enforce the Fifteenth Amendment by prohibiting mere disparate impact
would fail to enforce a right that the Amendment secures. That is never “appropriate,”
because Congress cannot “enforce a constitutional right by changing what the right is,”
City of Boerne.

For this reason, the focus of § 2 must be enforcement of the Fifteenth
Amendment’s prohibition on infentional racial discrimination. When § 2 is properly
interpreted in the way we have outlined, it is sufficiently congruent with and proportional
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to the Amendment’s prohibition. While that interpretation does not demand a finding of
intentional discrimination, it imposes liability only when the circumstances give rise to a
strong inference that intentional discrimination occurred. Suppose, for example, that the
application of a State’s districting algorithm yields numerous maps with districts in which
the members of a minority group constitute a majority, and suppose that the State cannot
provide a legitimate reason for rejecting all those maps and eliminating all majority-
minority districts. In such a situation, the inference of racial motivation is strong, and § 2
of the Fifteenth Amendment permits the imposition of liability without demanding that the
courts engage in the fraught enterprise of attempting to determine whether the state
legislature as an institution, as opposed to certain individual members or the State’s hired
mapmaker, was motivated by race.

Only when understood this way does § 2 of the Voting Rights Act properly fit
within Congress’s Fifteenth Amendment enforcement power. By contrast, interpreting § 2
of the Voting Rights Act to outlaw a map solely because it fails to provide a sufficient
number of majority-minority districts would create a right that the Amendment does not
protect. And such an interpretation would run headlong into the Act’s express disclaimer
against racial proportionality.

Properly understood, § 2 thus does not intrude on States’ prerogative to draw
districts based on nonracial factors. The Constitution imposes some important restrictions
on the States’ exercise of this power, but they are otherwise free to draw districts as they
please. We have held that they may use traditional districting factors such as “compactness,
contiguity,” “maintaining the integrity of political subdivisions, preserving the core of
existing districts,” and protecting incumbents. Nothing in the Constitution requires States
to heed these criteria, of course, and the desirability of some of these criteria might be
disputed. But because they are not forbidden by the Constitution, it is up to each State to
decide what weight, if any, they warrant.

The same is true with respect to the drawing of districts to achieve partisan
advantage. Disapproval of partisan gerrymandering dates back to the founding. See Rucho
v. Common Cause, 588 U.S. 684 (2019). But partisan gerrymandering claims are not
justiciable in federal court. ... Thus, in considering the constitutionality of a districting
scheme, courts must treat partisan advantage like any other race-neutral aim: a
constitutionally permissible criterion that States may rely on as desired.

For this reason, as we have repeatedly made clear, when a State defends a
districting scheme on the ground that it was drawn for partisan purposes, plaintiffs have a
“‘special’” burden to overcome. “To prevail,” the plaintiff “must ‘disentangle race from
politics’ by proving ‘that the former drove a district’s lines.”” “That means, among other
things, ruling out the competing explanation that political considerations dominated the
legislature’s redistricting efforts. If either politics or race could explain a district’s
contours, the plaintiff has not cleared its bar.” ...

A plaintiff may carry its disentanglement burden by offering an alternative map
that achieves all the State’s objectives—including partisan advantage and any of the State’s
other political goals—at least as well as the State’s map. ... But if a § 2 plaintiff cannot
disentangle race from the State’s race-neutral considerations, including politics, then § 2
cannot impose liability. ...

C

This interpretation of § 2 does not require abandonment of the Gingles framework.
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We need only update the framework so it aligns with the statutory text and reflects
important developments since we decided Gingles 40 years ago. Four historical
developments are of particular note.

First, vast social change has occurred throughout the country and particularly in
the South, where many § 2 suits arise. As this Court has recognized, “things have changed
dramatically” in the decades since the passage of the Voting Rights Act. ... By 2004, the
racial gap in voter registration and turnout had largely disappeared, with minorities
registering and voting at levels that sometimes surpassed the majority. Black voters now
participate in elections at similar rates as the rest of the electorate. ...

Second, a full-blown two-party system has emerged in the States where § 2 suits
are most common. Gingles arose in the context of a one-party system in which black and
white voters had starkly different voting patterns despite their affiliation within the same

party. ...

When the vast majority of voters, regardless of race, favors the same political
party, a map that is disadvantageous for members of one racial group cannot be explained
on the ground that it was drawn to favor a particular political party. But in a State where
both parties have substantial support and where race is often correlated with party
preference, a litigant can easily exploit § 2 for partisan purposes by “repackag[ing] a
partisan-gerrymandering claim as a racial-gerrymandering claim.”

That brings us to the third significant post-Gingles development: this Court’s
decision in Rucho. The upshot of Rucho was that, as far as federal law is concerned, a state
legislature may use partisan advantage as a factor in redistricting. And litigants cannot
circumvent that rule by dressing their political-gerrymandering claims in racial garb.
Imposing liability “based on the racial effects of a political gerrymander in a jurisdiction
in which race and partisan preference are very closely correlated ... would, if accepted,
provide a convenient way for future litigants and lower courts to sidestep our holding in
Rucho that partisan-gerrymandering claims are not justiciable in federal court.” ...

The fourth significant development since Gingles is the increased use and
capabilities of computers in drawing districts and creating illustrative maps. ... With the
advent of such technology, if it is possible to identify an alternative map that fully achieves
all the State’s legitimate goals while producing “‘greater racial balance,”” then a § 2
plaintiff can easily do so.

1. First Gingles precondition

The first Gingles precondition is that a community of minority voters must be
sufficiently numerous and compact to constitute a majority in a reasonably configured
district. To satisfy this precondition, many § 2 plaintiffs have simply provided illustrative
maps with their desired number of majority-minority districts. Such maps, however, are
not alone sufficient. They prove only that the State could create an additional majority-
minority district, not that the State’s failure to do so violated § 2 of the Voting Rights Act.
To make the latter showing, plaintiffs’ illustrative maps must satisfy two conditions.

First, in drawing illustrative maps, plaintiffs cannot use race as a districting
criterion. If a plaintiff can produce an additional majority-minority district only by using
race—a process that would be unconstitutional if a State engaged in such mapmaking—
that illustrative map sheds no light on whether the State acted unconstitutionally by not
adopting such a map. Thus, an illustrative map in which race was used has no value in
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proving a § 2 plaintiff ’s case.

Second, illustrative maps must meet all the State’s legitimate districting
objectives, including traditional districting criteria and the State’s specified political goals.

2. Second and Third Gingles Preconditions

To satisfy the second and third preconditions—politically cohesive voting by the
minority and racial-bloc voting by the majority—the plaintiffs must provide an analysis
that controls for party affiliation. In other words, they must show that voters engage in
racial bloc voting that cannot be explained by partisan affiliation. ...

3. Totality of Circumstances

Last, the “totality of circumstances” inquiry must focus on evidence that has more
than a remote bearing on what the Fifteenth Amendment prohibits: present-day intentional
racial discrimination regarding voting.

Discrimination that occurred some time ago, as well as present-day disparities that
are characterized as the ongoing “effects of societal discrimination,” are entitled to much
less weight. ...

v

Under the updated Gingles framework, the facts of this suit easily require
affirmance.

Louisiana’s enactment of SB8 triggered strict scrutiny because the State’s
underlying goal was racial. The State never hid the ball: It configured District 6 to achieve
a black voting-age population over 50% because it knew that if it failed to do so, the
Robinson court would very likely find its map unlawful and order the use of something like
the Robinson plaintiffs’ illustrative maps, which would have imperiled one of the
influential incumbents the legislature sought to protect. ...

No compelling interest justifies SB8. Section 2 does not provide a compelling
interest because the State did not need to create a new majority-minority district to comply
with the Act. That is because at every step of the Gingles framework, the Robinson
plaintiffs failed to prove their § 2 case.

On the first Gingles precondition, the Robinson plaintiffs did not meet their
burden because they did not provide an illustrative map that met all the State’s nonracial
goals. The most obvious deficit in the plaintiffs’ illustrative maps was the failure to meet
the State’s political goals, including incumbency protection. The plaintiffs’ preferred map
would have placed Representative Letlow in a majority-Democratic district and thus
effectively ensured her exit from Congress. ...

Nor did the plaintiffs meet their burden on the second and third Gingles
preconditions. To show racially polarized voting, the Robinson plaintiffs offered evidence
that black and white voters consistently supported different candidates, but their analysis
did not control for partisan preferences.

Even if the Robinson plaintiffs had met their burden on the Gingles preconditions,
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they still would have failed to show an objective likelihood of intentional discrimination
based on the totality of circumstances. The Robinson court went through the nine Senate
Report factors, but none of the evidence it cited showed even a plausible likelihood of
intentional discrimination by the State. Much of the cited evidence—such as the low
number of black Louisianans who have been elected to Congress in recent decades—tfailed
to disentangle race from politics. ...

The Robinson court also relied on the “‘sordid history’” of intentional
discrimination by Louisianian officials in the decades before the Voting Rights Act’s
passage. ... [But] none of the historical evidence presented by plaintiffs came close to
showing an objective likelihood that the State’s challenged map was the result of
intentional racial discrimination.

In sum, because the Voting Rights Act did not require Louisiana to create an
additional majority-minority district, no compelling interest justified the State’s use of race
in creating SB8. That map is an unconstitutional gerrymander, and its use would violate
the plaintiffs’ constitutional rights.

\Y%

The dissent’s arguments are fully addressed in the prior sections of this opinion,
but in closing we emphasize three points.

First, the dissent states over and over again that our decision requires a § 2 plaintiff
to prove discriminatory intent. What must be shown is exactly what the 1982 amendment
of § 2 called for. ... [T]he circumstances must give rise to a strong inference of racial
discrimination.

Second, contrary to the dissent’s assertion, we have not overruled A/len. As is our
general practice, the Allen Court adjudicated the case based on the parties’ arguments, and
in that case, the State did not defend its map on the ground that it was drawn to achieve a
political objective. Here, the State has been forthright from the beginning that its aim was
to protect the State’s most prominent Republican House members. One may lament
partisan gerrymandering, but for the reasons explained in Rucho, partisan gerrymandering
claims are not justiciable in federal court. ... If race and politics are not disentangled and a
§ 2 claim is cynically used as a tool for advancing a partisan end, the VRA’s noble goal
will be perverted.

Third, while the dissent wraps itself in the mantle of stare decisis, the dissent is
unabashedly at war with key precedents. See post (claiming that Rucho was disastrously
wrong and should be cabined) (repeatedly criticizing Shelby County and citing the dissent
in that case); (criticizing the Court’s decision in Brnovich). Respect for precedent cannot
be a one-way street.

* % %

The judgment of the District Court is affirmed, and these cases are remanded for
proceedings consistent with this opinion.

m JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, concurring.
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I join the Court’s opinion in full. ...

As I explained more than 30 years ago, I would go further and hold that § 2 of the
Voting Rights Act does not regulate districting at all. . ... Therefore, no § 2 challenge to
districting should ever succeed.

m  JUSTICE KAGAN, with whom JUSTICE SOTOMAYOR and JUSTICE JACKSON join,
dissenting.

Consider the story of a hypothetical congressional district in a hypothetical State,
subjected to a redistricting scheme. The example is admittedly stylized, but in its essence
simulates the dispute before us, and clarifies the immense issues at stake. The district, let’s
say, is a single county, in the shape of a near-perfect circle, sitting in the middle of a
rectangular State. The State is one with a long history of virulent racial discrimination, and
its many effects, including in residential segregation and political division, remain
significant even today. The population of the circle district is 90% Black; the rest of the
State, divided into five surrounding districts, is 90% White. And voting throughout all
those districts is racially polarized: Black residents vote heavily for Democratic candidates,
while White residents vote heavily for Republicans. The circle district thus enables the
State’s Black community to elect a representative of its choice, whom no neighboring
community would put in office. But that arrangement, in this not-so-hypothetical, is not to
last. The state legislature decides to eliminate the circle district, slicing it into six pie pieces
and allocating one each to six new, still solidly White congressional districts. The State’s
Black voters are now widely dispersed, and (unlike the State’s White voters) lack any
ability to elect a representative of their choice. Election after election, Black citizens’ votes
are, by every practical measure, wasted.

That is racial vote dilution in its most classic form. A minority community that is
cohesive in its geography and politics alike, and that faces continued adversity from racial
division, is split—*“cracked” is the usual term—so that it loses all its electoral influence.
Members of the racial minority can still go to the polls and cast a ballot. But given the
State’s racially polarized voting, they cannot hope—in the way the State’s White citizens
can—to elect a person whom they think will well represent their interests. Their votes
matter less than others’ do; they translate into less political voice. Or, as this Court put it
recently, the cracking makes “a minority vote unequal to a vote by a nonminority voter.”
Allen v. Milligan, 599 U.S. 1 (2023).

And because that is so, Congress in the Voting Rights Act made the practice
illegal. ...

But no longer. Under the Court’s new view of Section 2, a State can, without legal
consequence, systematically dilute minority citizens’ voting power. Of course, the majority
does not announce today’s holding that way. Its opinion is understated, even antiseptic.
The majority claims only to be “updat[ing]” our Section 2 law, as though through a few
technical tweaks. But in fact, those “updates” eviscerate the law, so that it will not remedy
even the classic example of vote dilution given above. Without a basis in Section 2’s text
or the Constitution, the majority formulates new proof requirements for plaintiffs alleging
vote dilution. Those demands, meant to “disentangle race from politics,” leverage two
features of modern political life: that racial identity and party preference are often linked
and that politicians have free rein to adopt partisan gerrymanders. The first fact—say, that
in a given area, Black voters mainly support Democrats and White voters Republicans—
was viewed before today as practically an element of a vote-dilution claim, because it
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indicates that a minority group is politically cohesive enough to elect a preferred
representative but will be outvoted by the majority bloc. The second fact—the result of a
prior mistake by this Court—is something every day to regret, not to use as an excuse for
stripping minority citizens of their voting rights. But under the majority’s new test, when
those two facts coexist—which is almost everywhere Section 2 still has purchase—a
plaintiff cannot prevail by showing that a redistricting resulted in the dilution of minority
voting power. Rather, a plaintiff will have to show—contrary to Section 2’s clear text and
design—that the legislators were “motivated by a discriminatory purpose.” And that, as
Section 2’s drafters knew, is well-nigh impossible.

Today’s ruling is part of a set: For over a decade, this Court has had its sights set
on the Voting Rights Act. In 2013, the Court made a nullity of Section 5, the provision of
the Act enabling the Department of Justice to review and block new voting rules—
including redistrictings—in jurisdictions with a history of voter suppression. See Shelby
County v. Holder, 570 U.S. 529 (2013). Congress had recently, and after lengthy study,
reauthorized that preclearance mechanism. It found the scheme still essential to counter the
protean techniques States can use to prevent minorities from exercising their fair share of
political influence. But this Court thought it knew better. “[TThings have changed
dramatically,” the Court explained, ignoring that whether things had changed dramatically
enough to make the law dispensable was a question better left to its democratically
accountable authors. Not surprisingly, a flood of discriminatory voting laws followed, and
now only Section 2 stood in the gap. In 2021, the Court did half what was needed to raze
that section too. See Brnovich v. Democratic National Committee, 594 U.S. 647, 141 S. Ct.
2321,210 L.Ed.2d 753 (2021). Section 2 prohibits not only vote-diluting districting plans,
but also discriminatory burdens on the casting of ballots. ... Since the Court ruled, not a
single Section 2 suit has successfully challenged such a restriction on voting, however
discriminatory in operation.

And finally, today, the last piece—Section 2 as applied to redistricting. The last,
and surely the hardest, for just three Terms ago the Court upheld a vote-dilution challenge
to a districting map in a case much like this one—preserving Section 2 as a tool to prevent
racially discriminatory redistricting. See Allen [v. Milligan], 599 U.S. 1 (2023). “[W]e
decline to adopt,” the Court said then, “an interpretation of § 2 that would revise and
reformulate” our “§ 2 jurisprudence [of] nearly forty years.” Nothing has changed in the
three years since. Yet today, the majority does “revise and reformulate” ... and destroy. ...

I dissent. The Voting Rights Act ... has been repeatedly, and overwhelmingly,
reauthorized by the people’s representatives in Congress. Only they have the right to say it
is no longer needed—not the Members of this Court. I dissent, then, from this latest chapter
in the majority’s now-completed demolition of the Voting Rights Act.

I

I begin with some history ... [of] how the current Section 2 came to be. The point
is not to deliver a eulogy for the law—though, in truth, the Court’s step-by-step slaying of
voting rights now makes one appropriate. Rather, the object is to reveal how far today’s
decision repudiates past, and rightfully still controlling, congressional choices. ...

B

An “oft-cited” Senate Report explained just what the 1982 amendment [to section
2] had accomplished: The new Section 2 repudiated Bolden’s intent requirement and
adopted White’s “results test.” An intent test, the Report stated, imposed “an inordinately
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difficult burden for plaintiffs.” Even when state actors had purposefully discriminated, they
would likely be “ab[le] to offer a non-racial rationalization,” supported by “a false trail” of
“official resolutions” and “other legislative history eschewing any racial motive.” The
proof lay in what had happened after Bolden, when even suits involving “egregious” vote
dilution had failed. And in any event, the Report continued, the Bolden intent test “ask[ed]
the wrong question.” The right question was instead the one White—and now the statute—
asked: “whether minorities have equal access to the process of electing their
representatives.” In applying the new Section 2, the Report instructed, courts should
“assess the impact of the challenged” practice based on “objective factors” to determine
whether it worked to “minimize or cancel out the voting strength and political effectiveness
of minority groups.”

The Senate Report also noted this Court’s holdings recognizing Congress’s
constitutional authority to focus the Section 2 standard on results. It is “hornbook law,” the
Report explained, that the Fifteenth Amendment “grant[s] Congress broad power” to enact
legislation “reasonably adapted to protect citizens against the risk™ that their constitutional
right to vote will be denied. So even though the Fifteenth Amendment itself barred only
intentional discrimination, Congress could enact legislation extending to discriminatory
effects. Indeed, the Report observed, this Court had held as much two years earlier, when
it approved Section 5’s broad effects-based scope. In Section 2 as well, proper enforcement
of the Fifteenth Amendment necessitated a results test. For one thing, voting rules with
“discriminatory results perpetuate the effects of past purposeful discrimination.” And
anyway, the Report again emphasized, the difficulties of proving motive would “create a
substantial risk that intentional discrimination” would go “undetected, uncorrected and
undeterred.”

So Congress made a choice that was “as considered as considered comes”: to
ensure that “results alone could lead to liability” under Section 2. Congress in 1982 knew
all about this Nation’s history of racially discriminatory voting practices. It knew that even
when States could no longer deny ballots to minority citizens, they might still try to give
their votes no or minimal weight. And Congress knew that those efforts did not come
tagged as race-based. To the contrary, they were race-neutral on their face, and likewise
were publicly backed by race-neutral justifications. So Congress renounced, as strongly as
it could, Bolden’s decision to limit Section 2’s ban to intentional discrimination. It made
sure instead, as this Court recently explained, that Section 2 would “turn[ ] on the presence
of discriminatory effects.” And more precisely, that the section would turn on whether,
given all relevant circumstances, an electoral rule would leave minority voters with “less
opportunity” than non-minority voters to “elect representatives of their choice.” §
10301(b).

There is a way to decide this case consistent with that fully permissible
congressional choice, and a way not. In the next part, I show how 40 years’ worth of this
Court’s caselaw would address the vote-dilution claim involved here. After that, I address
what today’s majority does.

11
This Court first construed the amended Section 2 in Thornburg v. Gingles,
establishing there a framework—Iike the new statute itself—based on White. That

framework has governed vote-dilution claims for the last four decades. ...

“The essence of a § 2 claim,” Gingles explained, is that an electoral rule or
practice “interacts with social and historical conditions,” generally caused by past
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intentional discrimination, “to cause an inequality in the opportunities enjoyed by black
and white voters.” ...

To get at that issue, Gingles initially requires a Section 2 plaintiff asserting vote
dilution to satisfy three “preconditions.” ...

That threshold test is not easily met. To satisfy the first factor, a plaintiff will have
to suggest alternative districting plans complying with such traditional criteria as
compactness, contiguity, and respect for geographic boundaries and political subdivisions.
And as Allen recently described, the inability to offer such substitute maps has doomed a
good many vote-dilution suits. Similarly, to satisfy the second and third conditions, the
plaintiff must show the existence of racially polarized voting, generally through “statistical
evidence of historic voting patterns.” It is never enough in a Section 2 suit to rely on
“assumptions” about how individuals will “vote based on their ethnic [or racial]
background.” Instead, “plaintiffs must prove” racial bloc voting. Given those
requirements—and the steady decline in both residential segregation and racially polarized
voting, which make them harder to meet—only strong vote-dilution claims can today get
out of the gate.

And beyond Gingles’s preconditions lies the “totality of circumstances” inquiry
that migrated from White to Section 2’s text. To find, under that test, that the political
process is not “equally open” to minority voters, a court must make (so Gingles held, lifting
from White) “an intensely local appraisal” of how the challenged electoral rule operates
against the backdrop of “past and present [racial] realit[ies].” The “objective factors” to be
considered include the State’s “history of voting-related discrimination,” its experience of
“racial appeals in political campaigns,” and its track record of electing minority citizens to
office. So too, the inquiry may involve appraising the “effects of past discrimination” on
economic and social conditions that “hinder [minority citizens’] ability to participate
effectively in the political process.” Equally, though, the totality test weighs the strength
of a “State’s interest in maintaining” a given electoral practice. And the variety of matters
to be assessed does nothing to detract from the test’s bite. By digging deep into local
context, the totality inquiry implements Congress’s directive that a simple lack of
proportional representation cannot make out a Section 2 claim. ...

Understood in that way, Allen explained just three years ago, “Gingles has
governed our Voting Rights Act jurisprudence since it was decided.” More: “Congress has
never disturbed our understanding of § 2 as Gingles construed it.” And more: “[W]e have
applied Gingles in one § 2 case after another, to different kinds of electoral systems and to
different jurisdictions in States all over the country.” And yes, still more, this time invoking
“stare decisis”: “[W]e decline to adopt an interpretation of § 2 that would revise and
reformulate” the Gingles framework “that has been the baseline of our § 2 jurisprudence

for nearly forty years.” One might even have thought the matter settled. But see ante.

In that settled view, a paradigmatic case of a Section 2 violation is the cracked-
circle hypothetical opening this dissent. ...

And my hypothetical is not so different from the Louisiana districting scheme that
was challenged in the dilution suit underlying this case. It is just that instead of arguing
about the need for one majority-minority district, the plaintiffs in that suit were asserting
the need for a second. As the majority relates, Louisiana drew its post-2020 census map
with one mainly Black district and five mainly White ones. (For context, Louisiana’s
population is about one-third African American.) The dilution plaintiffs alleged that there
was another natural (i.e., politically cohesive and geographically contiguous) Black-
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majority district which the Louisiana Legislature had effectively cracked. The residents of
that possible district wound up dispersed among the State’s other districts, where (given
racially polarized voting) their preferences would count for nothing. According to the
plaintiffs, that plan violated Section 2 by giving Black voters less opportunity than their
White counterparts to elect representatives of their choice.

Based on a voluminous record, including mountains of statistical data and five
days of testimony, the District Court found that the plaintiffs were likely to prevail. See
Robinson v. Ardoin, 605 F.Supp.3d 759, 766 (MD La. 2022). Their proposed second
district—in which Black voters could “easily” form a majority—was reasonably
configured according to traditional districting criteria. And without that district, Black
voters’ choices would be swamped: The evidence showed that as few as 12% of White
voters in Louisiana would support Black-preferred candidates in statewide contests. With
the Gingles preconditions thus satisfied, the court assessed the totality of the circumstances
and found that it, too, supported relief. ...

The court thus applied, in an altogether unexceptionable way, the framework used
for the last 40 years to evaluate Section 2 vote-dilution claims. The court followed Gingles,
along with the two fistfuls of this Court’s decisions affirming its framework. And most
crucially, the court followed Section 2 itself, because all our prior decisions faithfully
implemented the fundamental choice Congress made in amending that section: to make
liability turn (as the Court did in White) not on the motives behind but on the “results” of
an electoral practice like districting.

III

The majority today does just the opposite. Under the guise of “updat[ing]” the
Gingles framework, the majority transforms it—and in so doing, betrays Congress’s
choice. At each of Gingles’s steps, the majority imposes new proof requirements, serving
a common objective: to convert an effects test, as commanded by Congress, into a purpose
test, as preferred by this Court. ... It is as if Congress had never amended Section 2. I first
show how that is the consequence of today’s “updating”; I then address how the majority
attempts to justify what it has done. The upshot is that the majority, without any good
reason, has overturned Congress’s studied determination—along with this Court’s
precedents upholding it—about how to rectify racial inequalities in electoral politics.

A

Let’s first drop the majority’s misleading label. What the majority gives us today
is not an “updated Gingles framework.” It is its own thing, deserving of its own name.
Maybe the Callais contrivance? Or if that seems too immediately pejorative, just say that
what the majority does today is to impose the Callais requirements.

At their base, all those requirements have the same function: They force a vote-
dilution plaintiff to prove that a State adopted an election rule with racially discriminatory
intent. On the majority’s view, a rule diluting minority votes—even making them count for
nothing—poses no problem if motivated by “nonracial factors.” So a State has free rein to
“use traditional districting factors” even when they minimize or cancel out minority votes.
And yet more practically important, a State may (so says the majority) draw districts for
any political purpose, including for a purely “partisan purpose[ |”—that is, to increase one
party’s electoral strength—no matter their racial effects. ...

The majority’s misplaced focus on purpose shows up first, and most critically, in
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its recasting of the first Gingles precondition. That threshold requirement, as the majority
acknowledges, has always functioned to ensure that a minority community is large and
geographically compact enough to elect a representative of its choice in a reasonably
configured district. So the illustrative maps most vote-dilution plaintiffs submit show
exactly that—how a reasonable majority-minority district could be created. But now, the
majority says, the first precondition must be devoted to flushing out discriminatory purpose
on the part of the State, by excluding the possibility that its districting plan arose from
nonracial motives. So the plaintiffs’ alternative maps have to satisfy (as well or better than
the State’s own) every permissible districting criterion the State specifies, including—and
this is the kicker—all its “political goals.” Those goals include the “partisan distribution”
of districts within the State—say, that six seats should be held by one party and none by
the other. Likewise, they apparently encompass the partisan balance within any district—
say, to ensure “a specific margin of victory” for a candidate. Only if the plaintiffs’ maps
“achieve [all those] goals just as well” as the State’s plan, the majority intones, can those
maps “help to ‘disentangle race’ from politics”—or, otherwise said, show that the State’s
plan was “driven by racial” motives.

That change alone is likely to bring vote-dilution suits (already hard to win) to a
screeching halt. To see how, return to the circle hypothetical—until now, the paradigmatic
case of vote dilution, because the State there prevents Black (but not White) voters from
having an opportunity to elect their preferred representative, as Section 2 demands. The
legislature, recall, has sliced the majority-Black circle district into six pie pieces, with each
added to (and only marginally affecting) a predominantly-White district. Before today, the
first Gingles precondition is met with ease, just with a picture of the old district: Yes, that
picture would say, Black voters can form—in fact, have formed—a majority in a district
drawn consistent with traditional principles. But after today? Suppose the State, per the
majority’s instructions, asserts that it cracked the African American electorate because it
wants six safe Republican districts. Now the plaintiffs’ illustrative map, insists the
majority, must also have six safe Republican districts. But given that race and partisan
preference are linked (with Black citizens mainly voting Democratic), such a map cannot
be drawn. Any map with a majority-Black district will not be a map with all Republican
seats. And so, the majority decides, a Section 2 suit must fail at the outset—even though
the State has deprived Black citizens of any opportunity to elect representatives of their
choice. At least where such common race-based voting patterns hold, States now have an
automatic political-gerrymandering defense to vote-dilution claims. ...

Congress, as should by now be clear, made a different choice. In amending
Section 2, Congress opted for the effects test of White over the purpose test of Bolden. And
it did so largely because of the unfeasibility of countering a State’s non-race-based
justification for a given districting decision. ... Yet that is exactly the burden the majority
makes Section 2 plaintiffs bear—and at the first threshold condition. ...’

But the majority is not yet done thwarting Congress’s objective. Maybe in some

7 1f that assignment does not sound fanciful enough, the majority imposes yet a weirder requirement on plaintiffs’
maps—and one Allen specifically rejected. “[I]n drawing illustrative maps,” today’s majority holds, “plaintiffs
cannot use race.” ... What exactly the majority means by “use” is left unclear. But assuming the majority means
to bar plaintiffs from taking account of race when showing how a majority-minority district could be created, it
is both incoherent and inconsistent with Section 2 and Gingles. I cannot do better than Allen did in explaining
why. In that case, Alabama took much the view the majority does: that a Section 2 plaintiff’s illustrative maps
“cannot have been ‘based’ on race.” But Allen spurned the notion. “Section 2 itself demands consideration of
race,” we explained, because its implementation requires knowing “whether additional majority-minority districts
can be drawn.” And indeed, we continued, “[t]hat is the whole point” of the maps “adduced at the first step of
Gingles.” To say that those maps must be “race-blind” is thus to “reject [the Gingles] framework outright”—
really, to insist that it “be overruled.” Quite right.
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exceptional case, a State will fail to assert a goal, like political gerrymandering, that the
plaintiff’s map cannot replicate. Then, the majority’s makeover of the second and third
Gingles preconditions comes into play, again to convert Section 2 into its opposite—a
statute turning on discriminatory intent, not effects. Until today, the second and third
preconditions focused simply on racially polarized voting: Plaintiffs had to show that
minority citizens vote cohesively, but cannot elect their preferred candidates because
majority citizens vote as a bloc for others. Now the majority introduces a new requirement
to impede Section 2 suits: “[TThe plaintiffs must provide an analysis that controls for party
affiliation.” That means if minority citizens vote mainly for one party and majority citizens
vote mainly for another, none of that difference can count toward meeting the second and
third preconditions. So in offering evidence of polarized voting preferences, a plaintiff
must remove from the equation ... polarized voting preferences. For in most places ...
partisan difference is the way those divergent preferences are expressed—and the way one
racial group’s vote can swamp another’s, again and again. ...

And so too for Section 2’s “totality of circumstances” inquiry. § 10301(b). Should
some litigant miraculously arrive at that stage of a vote-dilution suit, he will find it
transformed. The “totality” test, today’s majority insists, must focus on only one thing:
“intentional present-day voting discrimination.” But that is neither what Congress said nor
what Congress meant when it added the phrase “totality of circumstances”—obviously
referring to multiple things—to Section 2. Derived from White, that phrase demands the
kind of “intensely local appraisal” the Court there used to evaluate a districting plan’s
“impact” on a minority group’s access to the political process. That appraisal of course
included evidence relating to “intentional present-day voting discrimination.” But it
included as well the continuing effects of past discrimination—and not only in politics but
in other spheres of life. The majority’s flattening of the prescribed inquiry mirrors Bolden’s
conversion of White into a test for illicit motive. But it was precisely to reverse that shift
that Congress enacted Section 2’s current “totality” language.

The consequences of the new Callais requirements show up immediately, in the
majority’s disposition of this case. The District Court may have heard five days of
testimony; may have properly applied the (old) Gingles factors; may have explained in 110
fact-intensive pages why the vote-dilution plaintiffs were likely to prevail. But the majority
thinks it “eas[y]” to overturn all that court’s work in a few paragraphs. The plaintiffs
flunked the (new) first Gingles precondition because their illustrative map, although
showing a reasonably configured majority-minority district, “fail[ed] to meet the State’s
political goal[ ]” of protecting every incumbent Republican Representative. The plaintiffs
came up short on the (new) second and third preconditions because their showing of
racially polarized voting—*“that black and white voters consistently supported different
candidates”—*"“did not control for partisan preferences.” And anyway, the plaintiffs could
not prevail under the (new) “totality of circumstances” test because they did not show “that
the State’s challenged map was the result of intentional racial discrimination”; all the
plaintiffs’ evidence—Ilike the dearth of Black-preferred candidates ever elected in the
State—could just be the result of “politics.” Bang, bang, bang. It is like shooting fish in a
barrel. Once the State can rely on any political goal of its devising—and once “inter-party
racial polarization” serves to “undercut” rather than “strengthen[ ] a vote-dilution claim—
no plausibly existing evidence in this case could have made a difference.

And nothing is special about this majority-minority district; as the Callais
requirements have eliminated it today, so they will eliminate other and older ones in the
years to come. Recall that this majority-Black district (which is District 6) was Louisiana’s
second. The State’s District 2 has had a Black majority since 1983, when a vote-dilution
suit forced its creation. If Louisiana were tomorrow to slice up District 2, dispersing its
Black residents among the rest, it is hard to see how the now judicially amended Section 2
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could stand in the way. The State presumably would assert as its “political goal” an all-
Republican congressional delegation; in other words, it would announce a partisan
gerrymander. ... Repeated often enough across the country, the same districting practice—
really, hinging only on the partisan ambitions (or restraint) of state legislatures—could
destroy most of the majority-minority districts that in the past 40 years the Voting Rights
Act created. The Callais requirements have thus laid the groundwork for the largest
reduction in minority representation since the era following Reconstruction. ...

B

There is only one “special burden” appropriate to deciding this case. And it is not
the utterly novel one that the majority imposes on Section 2 vote-dilution plaintiffs to
“disentangle” state motives. Rather, it is the well-settled one that the Court itself must meet
before overturning precedent about the meaning of a statute. Our law is clear. Stare
decisis—the presumption that “today’s Court should stand by yesterday’s decisions”—
“carries enhanced force” when the decision in question “interprets a statute.” That is
because our statutory, unlike our constitutional, rulings can always be changed by Congress
itself. When this Court has said what a statute means—and Congress has said nothing to
the contrary—a “superpowered form of stare decisis” takes hold, which only a
“superspecial justification” can overcome. ...

This Court, as noted above, invoked that shield to uphold Gingles just three Terms
ago. In Allen, Alabama proposed a way of limiting Gingles to make it harder to win a vote-
dilution suit. We responded that “Congress is undoubtedly aware” of how this Court has
construed Section 2. And, we said, “[i]t can change that if it likes.” “But until and unless it
does, statutory stare decisis counsels our staying the course.” The Court noted [Justice
Alito’s] argument that “[t]he Gingles framework should be [re]interpreted”—and then said
no. “As we have explained,” the Court stated, “Gingles effectuates the delicate legislative
bargain that § 2 embodies.” ... Apparently, though, statutory stare decisis is now done
“counsel[ing]”; it is not so much as mentioned in today’s opinion.

That void is more remarkable still given Allen’s own reaffirmation of Gingles on
the merits (even putting aside its precedential status). Just control-find for all my citations
of Allen (or better yet read the decision), and you will have a good idea of its character. In
addition to awarding Gingles the highest form of stare decisis protection, Allen (1) traced
the history of Section 2’s amendment as I have, focusing on Congress’s rejection of
Bolden’s motive inquiry in favor of White’s effects test; (2) explained as I have how each
part of the Gingles framework functions and how the Court has used that framework “[f]or
the past forty years” “in one § 2 case after another”; (3) showed how the District Court’s
analysis (which closely resembles the one here) conformed in all respects to Gingles; and
(4) rejected the notions that the Gingles framework should not apply to single-member
districting or that it violates the Fifteenth Amendment. ... Allen reaffirmed Gingles—the
old Gingles, with its old understanding of what Congress did when amending Section 2.
So Allen, too, demands that today’s majority, before mutilating Gingles, possess a
“superspecial justification.”

And it does not have one. Not a superspecial justification; not a special
justification; not even an ordinary decent justification. On the statute’s text, on the statute’s
constitutional context, and on ‘“historical developments” post-dating the statute—the
majority fails at every turn.

The majority’s textual analysis is long and winding and, in its crucial move,
wholly non-textual. The majority tells us it will interpret the phrase “less opportunity than
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other members of the electorate ... to elect representatives of their choice.” § 10301(b. It
then says a number of things, to no apparent effect, about the component terms
“opportunity,” “other members of the electorate,” and “elect.” And then, the majority puts
all that aside and begins to free solo. What the provision promises minority voters, the
majority says in the critical passage, is—and is only—"“whatever opportunity results from
the application of the State’s combination of permissible criteria.” Can you find that in the
“less opportunity” phrase? What the majority means is that if the State has used non-race-
based criteria (whether political or non-political) to draw its districts, then Section 2 has
nothing to say. Even though those criteria produce a world (think about my cracked circle
district) in which minority voters, compared to their White neighbors, have “less
opportunity” to “elect representatives of their choice,” a vote-dilution claim cannot prevail.

[Congress] most assuredly did not amend Section 2 to give minority citizens only
“whatever” the “application of the State’s combination of permissible” (i.e., “nonracial”)
“criteria” produced.

So the majority must turn elsewhere, and it next lands on the Constitution. There,
it begins in settled territory. The Fifteenth Amendment, all agree, prohibits only purposeful
discrimination. But that amendment, in addition, grants Congress the power to enforce it
by “appropriate legislation.” Even the majority concedes that grant enables Congress to go
further than the Amendment would—to prohibit things by legislation that the Amendment
itself does not. The important issue is how far and how much. And here the majority makes
an unprecedented claim. It contends that to “ensure” compliance with the Fifteenth
Amendment, Section 2 must be construed to impose liability only when the circumstances
create a “strong inference” of intentional discrimination. ...

I just called that claim “unprecedented,” and so it is: The majority has conjured it
out of thin air. From before Section 2 was amended until today, Congress was understood
to have constitutional power to ban practices resulting in unequal voting opportunities,
irrespective of proof of racial motive. And likewise, Congress was understood to have
power to prohibit vote-diluting practices even when a State could proffer some sort of
plausible race-neutral justification. In this Court’s seminal decisions, we explained that the
phrase “appropriate legislation” in the Fifteenth Amendment grants Congress “the same
broad powers expressed in the Necessary and Proper Clause.” Katzenbach v. Morgan, 384
U.S. 641 (1966); see [South Carolina v.] Katzenbach, 383 U.S. [301 (1966).]. So Congress
has “discretion” to determine “whether and what legislation is needed to secure” the
Amendment’s “guarantees.” And that discretion, as critical here, extends to “outlaw[ing]
voting practices that are discriminatory in effect,” without proof of intent. City of Rome,
446 U.S. [156 (1980)]. In explaining why, this Court first underscored the connection
between past discriminatory intent and present discriminatory results: Congress, we held,
could decide that some unintentional state action works to “freeze the effect of past
[purposeful] discrimination.” And that was not all. Congress also could enact an effects
test, we held, as the appropriate way of preventing current intentional discrimination—a
sort of prophylactic rule responding to the “risk” (often made reality in American history)
of a State’s using ostensibly race-neutral practices to cover impermissible goals.

And if those decisions are too ancient for today’s majority, it should consider
(again) Allen, from three Terms ago. There, Alabama made an argument, similar to the
majority’s, that the effects-based framework of Section 2 and Gingles too far strayed from
the Fifteenth Amendment’s ban on intentional discrimination. We stomped on that
objection. “[T]he prior decisions of this Court,” we stated, “foreclose any argument that
Congress may not, pursuant to § 2 [of the Fifteenth Amendment], outlaw voting practices
that are discriminatory in effect.” Section 2’s “ban on electoral changes that are
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discriminatory in effect,” we continued, “is an appropriate method of promoting the
purposes of the Fifteenth Amendment.” And if that were not enough, one final way of
driving home the point: “[W]e are not persuaded” by the view that the “effects test” of
Section 2 “as interpreted in Gingles exceeds the remedial authority of Congress.”

Those well-established precepts permit Congress to do what Congress did when
it amended Section 2—prohibit electoral schemes based on their vote-diluting effects,
regardless whether a State could offer up some race-neutral explanation. ... Today’s
majority makes plain its disdain for those views. But the Fifteenth Amendment gave the
power to enforce its guarantees not to this Court but to Congress.

So the majority moves on again, now to a grab-bag of “developments” that it
somehow thinks license it to rewrite a statute. The majority first summons the slogan of
Shelby County, in which the Court ordained itself the arbiter of when civil rights laws are
no longer needed. ... [T]he proper actor to answer that question is Congress. For one thing,
it likely has a fuller understanding of the issue. I will be interested to see, for example,
whether time will vindicate the majority’s view that the “great strides” made in African
American office-holding, “particularly in the South,” will hold up after the issuance of this
opinion. My own guess is not. But honestly, the American people pay no Member of this
Court to make those predictive policy judgments—and more important, the Constitution
does not allow us to base our decisions on them. It is for the people’s representatives in
Congress to decide when the Nation need no longer worry about the dilution of minority
voting strength. So long as Congress has not done so—and it has not—this Court has no
right to cancel (sorry, “update”) a duly enacted statute on the theory that it knows better.

Indeed, the majority’s “things have changed” stance here is yet less defensible
than in Shelby County. That is because Section 2, unlike the now-defunct Section 5, itself
responds to change, so no external “fix” is needed. Section 5 selected jurisdictions for
preclearance based on past conditions; so if the provision’s last authorization was many
years in the past, the mechanism could appear outdated. Section 2, by contrast, does not
run on historical data. Liability attaches based only on present electoral practices and the
present discrimination they “result] ] in.” § 10301(a). A plaintiff must prove that the
political process is “not equally open to participation” by all citizens at the time of suit; if
he cannot, he loses. ...

The Gingles preconditions yet further anchor Section 2 suits in the here-and-now
by working as built-in sunset clauses. The first precondition is met only if a racial group is
(in the present) geographically concentrated. That means as residential segregation
decreases in a State, Section 2 becomes unavailable as a remedy. Similarly, the second and
third preconditions can be satisfied only if voting (again, in the present) is racially
polarized. So as racial bloc voting recedes, Section 2 ceases to operate. ... In short, as
“things change dramatically,” Section 2 self-liquidates—and to a fair extent, it already has.
But in the places where, because of local conditions, the law continues to work, the Court
has no warrant to speed its demise.

Nor is the majority aided by what it terms the emergence of a “full-blown two-
party system” in “the States where § 2 suits are most common.” ...

[TThe majority is wrong on its history. By 1982 (the year of Section 2’s
amendment), Congress well knew that “race is often correlated with party preference,”
because that was increasingly the case. Senate hearings were replete with testimony about
that growing correlation, with opponents of the House’s “results in” language (Senator
Hatch and his camp) questioning witnesses about why “minority groups alone” should be



30

The Law of Democracy 2026 Supplement

“immune to partisan or ideological gerrymandering.” But those proponents of Bolden, of
course, did not get their way: The Dole proposal maintained the House’s emphasis on
results, not motives. So the majority’s appeal to an old “one-party system,” like the rest of
its insistence on disentangling partisanship and race, works not to uphold but instead to
overthrow the bargain Congress made.

The last argument about “post-Gingles development[s]” worth mentioning is also
the most dispiriting. Seven years ago, this Court held in Rucho v. Common Cause, 588 U.S.
684 (2019), that claims of political gerrymandering are not justiciable in federal court. That
was, in my view, an ill-considered decision, whose adverse effects have never been more
obvious than today, as this country’s two major parties compete in a race to the bottom.
But to its (modest) credit, the Rucho Court did not pretend that partisan gerrymanders were
something in need of safeguarding. To the contrary, the Court conceded that they were
“incompatible with democratic principles” and “lead[ ] to results that reasonably seem
unjust.” (The Court’s rationale was only that federal courts lack competence to deal with
gerrymanders, not that they were protected by law or beneficial as policy.) Today, though,
the majority straight-facedly holds that the Voting Rights Act must be brought low to make
the world safe for partisan gerrymanders. For how else, the majority reasons, can we
preserve the authority of States to engage in this practice than by stripping minority citizens
of their rights to an equal political process? ... It is not enough that Rucho has harmed the
whole body politic. Now, that decision also becomes the cudgel to diminish the rightful
voting influence of its minority citizens.

v

Congress amended Section 2 to reverse this Court’s decision in Bolden that the
law barred only intentional racial discrimination in voting. Based on a century of history,
Congress determined that such a limited ban would not be enough to protect minority
citizens’ voting rights. The legislation Congress enacted to correct Bolden emerged from
vigorous debate and careful compromise, based mainly on this Court’s decision in White.
... [T]he lawfulness of an election practice was to turn on its “results”—on whether it gave
minority citizens a lesser chance than their majority neighbors to participate in politics and
elect candidates. In making that choice, Congress exercised its constitutional responsibility
to enforce the Fifteenth Amendment. And when called on to interpret the new law, this
Court—from Gingles all the way through Allen—respected and implemented what
Congress had done.

Today’s majority does not. Its supposed “updating” of Gingles overthrows
Congress’s decision to make Section 2 liability hinge on an electoral practice’s effects—
on how it actually works. ... It is Bolden redux....

The consequences are likely to be far-reaching and grave. Today’s decision
renders Section 2 all but a dead letter. In the States where that law continues to matter—
the States still marked by residential segregation and racially polarized voting—minority
voters can now be cracked out of the electoral process. The decision here is about
Louisiana’s District 6. But so too it is about Louisiana’s District 2. And so too it is about
the many other districts, particularly in the South, that in the last half-century have given
minority citizens, and particularly African Americans, a meaningful political voice. After
today, those districts exist only on sufferance, and probably not for long. If other States
follow Louisiana’s lead, the minority citizens residing there will no longer have an equal
opportunity to elect candidates of their choice. And minority representation in government
institutions will sharply decline. At the first stage of this judicial project to destroy the
Voting Rights Act, the Court maintained that Section 5 was no longer needed because in
recent decades “African-Americans attained political office in record numbers.” Shelby
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County. At this last stage, the Court’s gutting of Section 2 puts that achievement in peril. I
dissent because Congress elected otherwise. I dissent because the Court betrays its duty to
faithfully implement the great statute Congress wrote. I dissent because the Court’s
decision will set back the foundational right Congress granted of racial equality in electoral
opportunity. I dissent.

Notes and Questions

1. Is the Court’s decision in Callais reconcilable with its decision in Allen v. Milligan, or
has the Court essentially adopted Justice Alito’s dissent along with Alabama’s rejected
arguments from Milligan?

2. Does Callais create a completely new set of baselines against which to measure dilution?
The opinion states that “the baseline is the chance enjoyed by nonminority voters to secure
the election of their preferred candidates.” Consider the following argument:

[1]t doesn’t make sense to frame the baseline that way. By definition, in
any jurisdiction where minority plaintiffs bring a section 2 claim, there
are some nonminority “other members of the electorate,” to use section
2(b)’s language, who have the chance to elect their preferred candidate.
(Otherwise the elected positions would be vacant.) And there are also of
course some nonminority voters whose chance of electing their preferred
candidate is nonexistent. To which group ought minority voters be
compared?

The more sensible place to begin is with one of the key “circumstances,”
to deploy another word from the statutory text, when it comes to vote
dilution cases: American elections are conducted from geographically
defined constituencies. We should therefore begin by asking whether the
minority’s reduced voting power is in some way attributable to the
current configuration of those constituencies. In short, the initial
comparator is the current configuration of districts versus an illustrative
district.

Callais replaces that straightforward inquiry with one that focuses from
the outset on the chances white voters enjoy. It then cunningly defines
that chance as being “whatever opportunity results from the application
of the State’s combination of permissible criteria.”

That allows the Court to hold, under a purported “update” and
“realign[ment]” of the Gingles framework, that a defendant jurisdiction
can deny minority voters an opportunity to elect representatives of their
choice as long as it also denies that opportunity to some group of white
voters who share a salient characteristic with the minority voters. To be
more specific, states can deny minority voters any chance to elect
candidates of their choice whenever minority voters prefer candidates
who are Democrats as long as the State creates no majority-white
Democratic districts. Indeed, the implications are more radical still:
Protection of incumbents is apparently also a permissible basis for
drawing district lines. Thus, in any jurisdiction where minority voters
have not already succeeded in electing a representative of their choice,
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they can be locked into electoral impotence. They cannot effectively
challenge the existing system because they will be unable to show that
they can create an opportunity district without removing an incumbent.
And when it comes to local offices, the Court’s analysis creates a
roadblock to challenging at-large elections, since by definition any
section 2 suit seeks a change to the jurisdiction’s current election criteria.

Pamela S. Karlan, Bang, Bang, Bang: Callais Kills Off the Voting Rights Act, JUST
SECURITY, June 4, 2026.

3. Callais completes a forty-year process in which the Court has retreated from trying to
police political fairness in the redistricting process. Consider the evolution from Davis v.
Bandemer, where the Court held that extreme political gerrymanders were both
unconstitutional and justiciable, to Vieth v. Jubelirer, where all nine Justices agreed that
extreme political gerrymanders were unconstitutional, but they split 4-1-4 on whether
challenges were justiciable, to Rucho v. Common Cause, where a majority of the Justices
agreed that “[e]xcessive partisan[ | ... gerrymandering is ‘incompatible with democratic
principles,”” but held that challenges were nonjusticiable, to the Alexander/Callais view
that extreme partisanship in redistricting is a wholly legitimate state interest—indeed, such
a legitimate interest that it overrides Congress’s desire to afford minority voters an
opportunity to elect candidates of their choice.

Does the Court’s insistence that partisan motivations can defeat or preclude a
section 2 results claim gut the results test altogether with respect to partisan elections, since
partisanship (or, at the very least, incumbent protection) will nearly always be one
consideration?

4. Has the Court changed not only how the results test works but also how discriminatory
purpose is established in vote dilution cases?

The Court’s decision in Callais precipitated attempts by several Southern states
under Republican control to eliminate majority-minority districts. The Court facilitated that
process in Louisiana by taking the unusual step of issuing its mandate immediately, which
permitted Louisiana to eliminate its second majority-Black district although the primary
election was already underway with mail ballots having been sent out and returned.

Then, in a per curiam order, with a 6-3 vote breaking down on the same lines as
Callais, the Court allowed Alabama to abandon the court ordered remedial plan that had
created a second majority-Black district after the Supreme Court’s 2023 decision in Allen
v. Milligan. Following the initial remand, Alabama refused to draw such a district
legislatively. The three-judge court found that state’s proposed plan was intentionally
discriminatory. “[T]ry as we might,” that court wrote, “we cannot understand the 2023 Plan
as anything other than an intentional effort to dilute Black Alabamians’ voting strength.”

The court pointed to a series of subsidiary facts supporting this determination.
One telling example: as part of the 2023 plan, the legislature enacted a series of “findings”
that reflected a commitment to providing a majority-white Gulf Coast community,
described in terms of its “French and Spanish colonial heritage,” with a district, while not
discussing at all “the majority-Black community of interest in the Black Belt, which shares
a heritage of enslavement.” Moreover, the Alabama court squarely “reject[ed]” any
argument that “partisan goals rather than racial animus motivated the 2023 Plan.”

Revisiting that conclusion after Callais, the three-judge court reaffirmed its
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finding: “[TThe purpose of the 2023 Plan was to distribute Black voters across districts to
dilute their votes, at least in part because they are Black. ... We reach this conclusion with
great reluctance and dismay and even greater restraint — only after another exhaustive
analysis of an extensive record. ... We reject in the strongest possible terms the State’s
attempt to finish its intentional decision to dilute minority votes with a veneer of legislative
regularity.”

If even in the face of findings of fact by a district court that a plan is purposefully
discriminatory, the presumption of legislative good faith operates, under what
circumstances can minority plaintiffs succeed in a vote-dilution suit under either the
Constitution or the Voting Rights Act?
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CHAPTER 7

Insert at page 827:

National Republican Senatorial Campaign Committee, et al., v. Federal Election
Commission, et al

600 U.S. 1 (2023)
m JUSTICE KAVANAUGH delivered the opinion of the Court.

[SJome 25 years ago in a case known as Colorado 11, this Court ... upheld FECA’s
limits on political-party coordinated expenditures. ... But recently, a group of candidates
and political committees filed a new lawsuit and argued that Colorado II is no longer good
law (or should be overruled). They point to: the significant changes in this Court’s First
Amendment campaign finance jurisprudence since 2001; the enhancements in the other
tools available to the Government to prevent circumvention of the contribution limits,
especially earmarking and disclosure laws; and the diminished relative power of political
parties as compared to outside groups over the last 25 years, which has undermined a key
premise of Colorado 1II. ...

In light of the doctrinal and factual changes since 2001, the United States agrees
with plaintiffs that Colorado II no longer retains vitality. So the Government does not
defend the constitutionality of the political-party coordinated-expenditure limits. We
likewise agree with plaintiffs and now hold that FECA’s limits on political parties’
coordinated expenditures violate the First Amendment. ...

III
A

In tension with the text of the First Amendment, FECA limits political-party
coordinated expenditures and thus restricts political parties’ speech in support of their own
candidates during political campaigns. To understand the severity of the First Amendment
problem caused by that restriction, one must first appreciate the important and traditional
role of political parties during campaigns.

Political parties articulate policy positions and platforms; select candidates
through a primary or caucus process; and then support the election of those candidates in
general election campaigns. Because a political party’s “success or failure depends in large
part on whether its candidates get elected,” it is “natural for a party and its candidate to
work together and consult with one another during the course of the election.” Federal
Election Comm’n v. Colorado Republican Federal Campaign Comm., 533 U.S. 431, 469
(2001) (Colorado II) (Thomas, J., dissenting). Indeed, as Justice Kennedy described, it
“would be impractical and imprudent, to say the least, for a party to support its own
candidates without some form of ‘cooperation’ or ‘consultation.”” Colorado I, 518 U.S., at
630. After all, “candidates are necessary to make the party’s message known and effective,
and vice versa.” Id., at 629.

In a campaign, the coordination between party and candidate may encompass the
what, when, where, how, and to whom of political activities and communications. What
policy positions should the party and candidate adopt and emphasize? When and where
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should the party and candidate run campaign ads? What is the best content for party ads?
For candidate ads? For candidate and surrogate speeches? Which voters should the party
and candidate target? How best to use social media? How can the party and candidate avoid
duplication of effort? How can the party and candidate best get out the vote? The list goes
on.

In light of those day-to-day activities, parties and candidates have traditionally
coordinated during campaigns. That coordination has formed “the essence of our Nation’s
party system of government.” Colorado 11, 533 U.S., at 477 (Thomas, J., dissenting). For
nearly 200 years after the ratification of the First Amendment, parties could spend freely
to support their candidates during campaigns and could do so in coordination with the
candidates. Notably, no one suggests “that these elections were not functional or that they
were marred by corruption.” Id., at 473 (quotation marks and citation omitted).

But the modern congressional limits on political-party coordinated expenditures
restrict that coordination and the party’s speech. The limits impair the party’s traditional
forms of communication such as advertisements; preclude parties from amplifying the
voice of their adherents; impose additional monetary costs and burdens on political parties;
and inflict a “stifling effect on the ability of the party to do what it exists to do.” Colorado
1,518 U.S., at 630 (opinion of Kennedy, J.). ...

B

[T]n recent cases such as McCutcheon and Cruz, the Court has stressed that, in
order to satisfy closely drawn scrutiny, a regulation may not be “disproportionate” and
must be “necessary” and “narrowly tailored” to its asserted goal. McCutcheon, 572 U.S.,
at 199 (law must avoid “unnecessary” abridgment of speech to survive “rigorous” review
(quotation marks omitted)); id., at 218 (law must be “narrowly tailored” to meet the
objective (quotation marks omitted)); id., at 220 (law cannot be “disproportionate to the
Government’s interest”); Cruz, 596 U.S., at 306 (law must be “necessary for the interest it
seeks to protect”). ...

[R]egardless of “whether we apply strict scrutiny or Buckley’s ‘closely drawn’
test, we must assess” (i) the Government’s asserted interests in imposing the limits at issue
and (ii) the fit between the limits and the Government’s asserted interests. McCutcheon,
572 U.S., at 199; see also Cruz, 596 U.S., at 305. And because, as we will explain, the
political-party coordinated-expenditure limits fail to satisfy even the closely drawn test, we
need not dwell on any subtle differences between the two tests.

C

To analyze FECA’s limits on political-party coordinated expenditures, we must
assess the asserted governmental interests for that infringement on the freedom of speech
of political parties.

Four potential governmental interests have been identified to justify the political-
party coordinated-expenditure limits. We will address each in turn.

First, in 1974, Congress enacted the political-party coordinated-expenditure
limits for the “purpose of reducing what it saw as wasteful and excessive campaign
spending.” Colorado I, 518 U.S., at 618 (opinion of Breyer, J.). But we need not linger on
that governmental interest because no one actually invokes or defends it here. Nor could
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they. Such an interest is a flatly impermissible basis for restricting speech. ...

Second, some might suggest that the Government possesses an interest in
preventing a political party (as distinct from donors) from exercising undue influence on
its candidates. But amicus and intervenors do not try to justify the political-party
coordinated-expenditure limits on that basis. For good reason. Such a theory does not
“make any sense” given the thoroughly intertwined relationship of parties and their
candidates. 117 F. 4th 389, 402 (CA6 2024) (en banc) (Thapar, J., concurring). As JUSTICE
THOMAS has succinctly explained, any influence a political party exerts over its candidates
and officials “is not corruption”—it is “successful advocacy of ideas in the political
marketplace and representative government in a party system.” Colorado I, 518 U.S., at
646 (opinion concurring in judgment and dissenting in part).

Third, in 2001 in Colorado II, the Court justified the political-party coordinated-
expenditure limits in part on a new donor-centric theory—namely, that the limits curb a
donor’s “undue influence on an officeholder’s judgment, and the appearance of such
influence.” 533 U.S., at 441. ...

But in subsequent cases, particularly McCutcheon and Cruz, this Court has
squarely rejected undue influence as a permissible basis for the Government to regulate
campaign finances and limit political speech. In those more recent cases, the Court has
spoken clearly and definitively: Congress may not restrict spending because of “the
possibility that” political parties, individuals, or outside groups that spend “large sums may
garner influence over or access to elected officials.” McCutcheon, 572 U.S., at 208
(quotation marks omitted). Nor may they do so “to limit the appearance of mere influence
or access.” Ibid. Speech regulations may not target “general gratitude.” Id., at 192. The
Court has reasoned that “[i|ngratiation and access ... are not corruption,” but instead
“embody a central feature of democracy—that constituents support candidates who share
their beliefs and interests, and candidates who are elected can be expected to be responsive
to those concerns.” Ibid. (quotation marks omitted).

The Court now recognizes “only one legitimate governmental interest for
restricting campaign finances: preventing corruption or the appearance of corruption.” Id.,
at 206-207. Moreover, “Congress may target only a specific type of corruption—°quid pro
quo’ corruption.” Id., at 207. And quid pro quo corruption in turn is something specific—
contributions in exchange for official action. “That Latin phrase captures the notion of a
direct exchange of an official act for money. The hallmark of corruption is the financial
quid pro quo: dollars for political favors.” Id., at 192 (quotation marks and citation
omitted). ...

In short, under the Court’s more recent First Amendment precedents, the
Government’s desire to prevent or reduce influence, ingratiation, gratitude, access, or the
like for those who spend in support of, or contribute to, political parties or candidates is
not a constitutionally permissible objective for campaign finance restrictions. Therefore,
the political-party coordinated-expenditure limits can no longer be justified on that basis.

Fourth, the Colorado II decision also rested on an anticircumvention rationale.
The anti-circumvention theory goes like this: An individual donor who wants to engage in
quid pro quo corruption—that is, donate to a candidate in exchange for official action by
that candidate when in office—might give a candidate’s political party large contributions
above the existing limits on contributions to candidates. And the party might then spend
that money in coordination with the candidate in order to support that candidate’s
campaign. ...
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But this Court has since retreated from that rationale. As the Court later
emphasized in McCutcheon, that kind of purported circumvention is one significant step
removed from actual quid pro quo corruption—that is, from a donor’s contribution to a
candidate in exchange for official action.

That is because the donor gives money to a political party, not to the candidate.
That distinction is significant: McCutcheon recognized that there “is not the same risk of
quid pro quo corruption ... when money flows through independent actors to a candidate,
as when a donor contributes to a candidate directly.” 572 U.S., at 210. After the donor has
contributed to the party, the party is legally and practically free to use the funds as it sees
fit— presumably supporting the candidates who have the best chance of success, are locked
in the closest races, or align the most with the party, among other possibilities. The party
need not spend the money on the candidate of the donor’s choice.

It is of course true that parties and their candidates often work closely together, as
detailed above. That is the nature of political parties and campaigns. But their interests are
not identical. The party’s interests are broader and more dispersed. Often, the party will
simultaneously focus on numerous candidates, policy proposals, ballot initiatives, get-out-
the-vote activities, advertising efforts, and the like—not simply the campaign of one
candidate. If the donor’s contributions to a political party are “subsequently rerouted to a
particular candidate, such action occurs at the initial recipient’s discretion”—namely, the
political party’s, “not the donor’s.” /d., at 211. “As a consequence, the chain of attribution
grows longer, and any credit must be shared among the various actors along the way.” Ibid.

Since Colorado 11, the Court has sung a much different tune. The Court has
emphasized that, even under the closely drawn test, judicial review must be “rigorous.”
Restrictions on campaign finance cannot be “disproportionate” and must be “necessary”
and “narrowly tailored” to serve the Government’s asserted interest. McCutcheon, 572
U.S., at 199 (law must avoid “unnecessary” abridgment of speech to survive “rigorous”
review (quotation marks omitted)); id., at 218 (law must be “narrowly tailored” to meet the
objective (quotation marks omitted)); id., at 220 (law cannot be “disproportionate to the
Government’s interest”); Cruz, 596 U.S., at 306 (law must be “necessary for the interest it
seeks to protect”).

Under those more demanding standards, plaintiffs say that the political-party
coordinated-expenditure limits are not proportionate, necessary, and narrowly tailored
given the other less-speech-restrictive tools available to the Government to prevent
circumvention—in particular, earmarking and disclosure laws. ...

Importantly, disclosure does not stand on its own. Rather, the combination of the
base contribution limits plus the earmarking rules plus the disclosure requirements together
serve the Government’s anti-circumvention interests here—without unduly restricting core
political party speech. ...

The base limits on contributions to candidates serve as an initial prophylaxis against quid
pro quo corruption or its appearance in this context—after all, most contributions to
candidates are not given in exchange for some official action. ... The earmarking rules
constitute a second prophylaxis. The disclosure requirements supply a third prophylaxis.
So prophylaxis upon prophylaxis upon prophylaxis already serve to prevent quid pro quo
corruption or its appearance.

The political-party coordinated-expenditure limits at issue here would operate as
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a fourth line of defense. Such a “prophylaxis-upon-prophylaxis approach requires that we
be particularly diligent in scrutinizing the law’s fit.” Ibid. (quotation marks omitted). But
the fourth prophylaxis imposes a severe and direct restriction on free speech and infringes
fundamental First Amendment values. Otherwise stated, the restriction on political-party
coordinated expenditures is “disproportionate” and is not “necessary” and ‘“narrowly
tailored” to the Government’s interest in preventing circumvention of the base contribution
limits. ...

v

Colorado II ... is akin to a three-legged stool where all three legs have already
been knocked out—here, by post-Colorado II cases. ...

[Slince 2001, political parties’ relative power has substantially diminished in
comparison to outside groups. Colorado II contributed in part to that shift: The political
party coordinated-expenditure limits impose a “stifling effect on the ability of the party to
do what it exists to do.” Colorado Republican Federal Campaign Comm. v. Federal
Election Comm’n, 518 U.S. 604, 630 (1996) (Colorado I) (opinion of Kennedy, J.); see R.
Pildes, Romanticizing Democracy, Political Fragmentation, and the Decline of American
Government, 124 YALE L. J. 804, 838-839 (2014). Meanwhile, donors can and do send
their funds to Super PACs and other outside groups that have a First Amendment right to
receive and spend unlimited money to support their independent political speech. ... In the
2024 election cycle, PACs raised over $15.7 billion, as compared to $2.7 billion by political
parties. Federal Election Comm 'n, Statistical Summary of 24-Month Campaign Activity of
the 2023-2024 Election Cycle Press Release (Apr. 23, 2025).

To uphold the political-party coordinated-expenditure limits here could therefore
help consign political parties to continued second-tier status as compared to outside groups.
Weakened political parties distort the political system. And in the views of many, the
relatively diminished political parties have ushered in increased political polarization and
fragmentation. For that reason, many who generally support campaign finance restrictions
have called for elimination of the political-party coordinated-expenditure limits. See R.
Pildes & B. Bauer, Election Law Blog: The Supreme Court, the Political Parties, and the
SuperPacs (June 24, 2025) (“[E]ven many in the political reform community support an
end to the limits” on political-party coordinated expenditures). ...

The bottom line: Colorado II’s reasoning has been rejected by subsequent cases
and is no longer good law in light of the Court’s more recent precedents. To the extent that
Colorado II has retained any vitality, it is now overruled. ...

m  JUSTICE KAGAN, with whom JUSTICE SOTOMAYOR and JUSTICE JACKSON join,
dissenting.

[W]hen a party makes ... a coordinated expenditure, it essentially pays the
candidate’s bills—stepping up to fund something the candidate would otherwise have to.
Without limits on those expenditures, a candidate could ask a donor to make a substantial
contribution to the party so as to finance his own campaign expenses. It would then be as
though the candidate contribution limits did not exist: The donor could give far more to the
party than to the candidate directly, understanding that the money would be passed through
to the candidate. And with that evasion of contribution limits, all the old opportunities for
quid pro quo deals would come back into play. So Congress, sensibly enough, limited
parties’ coordinated expenditures. By thus preventing circumvention of the basic
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contribution limits, Congress protected those limits’ capacity to suppress corruption.

But today, the Court rewrites the rules, to allow circumvention of the contribution
limits. The majority invalidates Congress’s restriction of coordinated expenditures, thus
enabling a party to serve as an alternative checking account for a campaign. As a result, a
donor will be able to give a party as much as half a million dollars (as compared to the
$7,000 he can give directly to the candidate) to cover the candidate’s bills. And the
candidate can seek just such a donation. So the Court ushers back in the same opportunities
for quid pro quo corruption that the contribution limits were meant to check. ...

I
B

The anti-circumvention principle ... should resolve this case in favor of the caps’
constitutionality. A contribution limit of $7,000 will do no good if a donor can use a
political party as a conduit to give the candidate hundreds of thousands more. Congress
sought to prevent that kind of evasion through the limits on a party’s coordinated
expenditures; and those limits are well-tailored to the statutory mission. That is all the First
Amendment demands— which is why this Court upheld the same restriction against the
same challenge 25 years ago in Colorado II. ...

Because coordinated expenditures are “as useful to the candidate as cash,”
Congress has long recognized that, unless regulated, they will undermine contribution
limits. /d., at 446 (majority opinion). Consider the matter first with respect to individual
and non-party group donors (the latter meaning corporate and interest groups). There is no
point to the $7,000 base limit if a deep-pocketed donor can spend hundreds of thousands
more to pay for campaign expenses. So the campaign finance law treats coordinated
expenditures by such donors as contributions—meaning, subject to the normal base limits.

[TThe majority is right that cooperation between a party and its candidates is a
generally fine thing. ... The issue arises when—and only when—the party functions as a
funnel through which individuals and non-party groups can finance candidates, because
then the party-mediated payments may give rise to the same corruption concerns as the
donors’ own payments would. So Congress provided parties with some, but strictly limited,
capacity to make expenditures coordinated with their candidates. ...

The only real-world change that has happened since [Colorado I] is that the
danger [of conduit corruption] is now still larger. That is because, put simply, this Court
has ensured that the numbers are still bigger. For years, campaign finance law imposed
“aggregate limits” on the amount a donor could give to federal candidates and party
committees in a two-year election cycle. In 2013-2014, for example, that limit was
$123,200—far below the $551,300 payment described above. But in McCutcheon v.
Federal Election Comm’n, this Court (true to form) invalidated the aggregate limit. 572
U.S., at 193. It is because of that change that a single donor, working through a joint
fundraising committee, can now route as much as $551,300 to a single candidate. ... To
permit that to happen, candidates from both parties have sought to make their joint
committees as large as possible (a development the McCutcheon majority dismissed and
the McCutcheon dissent foretold, see 572 U.S., at 214, 216; id., at 247-248 (Breyer, J.,
dissenting)). ... And with that structure in place, a donor now has at hand a mechanism to
funnel to a candidate about 80 times what the base limits say should be the maximum.
More than ever, then, caps on a party’s coordinated expenditures are needed to stop quid
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pro quo corruption.
1I

[T]he majority laments that “political parties’ relative power has substantially
diminished in comparison” to “Super PACs and other outside groups” that can “receive
and spend unlimited money” on political campaigns. ... But surely, that one is rich. If one
is overruling—or just reversing— decisions on that ground, I can think of a couple of more
obvious ones—that is, the ones that created the modern Super PAC system, and thus the
complained-of imbalance. See Citizens United, 558 U.S. 310; SpeechNow.org v. Federal
Election Comm’n, 599 F. 3d 686 (CADC 2010) (en banc). In any event, the majority’s new
equilibrium theory—overrule Colorado II to restore the parties’ proper role in American
politics—is, shall we say, seat-of-the-pants. I suspect it will not be difficult in a decade or
two to disprove the majority’s view that what has been standing in the way of a fully
functional party system is Colorado II. ...

[A] quarter century ago, Colorado II recognized that a party’s coordinated
expenditures, if left unrestricted, were “tailor-made to undermine contribution limits.” 533
U.S., at 464. That is even more true now than it was then. ... Those expenditures enable
parties to funnel to candidates oversized contributions—massively in excess of the $7,000
base limit. And with that pass-through mechanism comes the danger of quid pro quo
corruption—as if the base limit itself were half a million dollars. Congress, consistent with
the First Amendment, can hold the line at $7,000. And so too, Congress can cap the
coordinated payments capable of obliterating that line. By holding otherwise, the majority
ushers in untold harm.

Notes and Questions

1. The Court has never explicitly held that political parties warrant greater First
Amendment protection, given their role in the democratic process, than other groups. How
close does the Court come to holding that in the NSRC case? In a footnote, the Court
distinguished parties from other groups and nodded in the direction of political parties
having “especially strong” First Amendment interests in elections:

To be clear, the Court’s decision does not address the statutory limits on
coordinated expenditures by outside groups. As the Government
explained at oral argument, political parties possess an especially strong
First Amendment interest in working together with their candidates and
making expenditures on political speech in coordination with their
candidates.

The Court accepts the idea, originally voiced in the Colorado I concurrence and
Colorado 11 dissent, that restrictions on parties’ campaign activity hobbles them in relation
to other actors in the campaign finance system. Doing so enables less accountable entities,
such as Super PACs, which do not play a role in governance and might support more
ideologically extreme candidates, to exert a greater influence over which candidates are
nominated and elected.

Justice Kagan, in dissent, argues that this problem is of the Court’s own making,
because cases such as Citizens United and the lower court decision in SpeechNow, enabled
the rise of these less accountable actors. Why does Justice Kagan not mention Buckley v.
Valeo, which is the fundamental source for SuperPacs? How much is the Court itself
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responsible for the relative weakening of formal party organizations compared to outside
groups in campaigns? Congress has played a major role, to be sure, both with the original
FECA Amendments that regulated party contributions and coordinated expenditures and
McCain-Feingold’s elimination of soft-money contributions to the parties.

How should we think of parties in the age of SuperPACs, when party leaders and
powerful party-affiliated organizations also now raise considerable sums for their own
SuperPACS that then spend “independently” of the candidates?

2. Prior to NSRC, the Court and the statute had always treated coordinated spending as
akin to direct contributions. If the Constitution prohibits Congress from capping
coordinated party spending, what’s the justification for Congress continuing to cap direct
party contributions to candidates? Note that the Court’s opinion relies on the existence of
these caps on contributions as part of its analysis that significant constraints remain on
parties being used as vehicles for quid pro quo corruption. Does that constitute an
endorsement of the continuing constitutionality of limits on direct party contributions to
candidates?

In NRSC, the Court reinforces its earlier opinions in Citizens United and
McCutcheon on the definition of corruption. The Court makes clear that preventing actual
or apparent quid pro quo-style corruption, rather than “undue influence,” remains the sole
state interest that can justify restrictions on campaign contributions, or in this case,
expenditures coordinated between a party and a candidate. In addition, the Court treats the
notion of “conduit corruption”—the idea that intermediaries, such as political parties, can
serve as passthroughs for contributions that might corrupt candidates—with great
skepticism, suggesting that earmarking and disclosure regulations, as well as limits on
contributions to parties, are more narrowly tailored means to prevent evasion of the
individual contribution limits.

3. Will the Court’s decision make a significant practical difference in the flow of money
to parties rather than outside groups? See Nathaniel Persily, Campaign Finance and
Contemporary Political Dysfunction, in MONEY, POLITICS, AND THE FIRST AMENDMENT:
FIFTY YEARS OF SUPREME COURT DECISIONS AND CAMPAIGN FINANCE REFORMS (L.
Bollinger & G. Stone, eds., 2026). In addition to the caps on coordinated party spending,
the major source of financial constraints on parties is the limits on the sources and amounts
that can contribute directly to the political parties. Given the Court’s concern about law
and policy that has empowered outside groups, are these limits on contributions to the
parties now more constitutionally vulnerable?

Insert at page 947:
Note on Murthy v. Missouri and Moody v. Netchoice:

1. How should the First Amendment treat government attempts to convince or coerce
platforms to take action against constitutionally protected speech? The community
standards and terms of service of each of the major platforms prohibit certain types of
speech (such as bullying, graphic depictions of violence, or hate speech) that the First
Amendment protects from government regulation. With respect to election-related speech,
the platforms have developed extensive rules related to vote suppression, disinformation
concerning voting processes, and false election denial (i.e., rejecting the outcome of an
election). Depending on the content, speech that falls into these categories might be
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removed, labeled, or demoted in a newsfeed or it might lead to platforms placing counter-
speech, such as a factcheck, next to the particular post in question.

As a result of revelations in the so-called “Twitter Files,” which included emails
between certain government officials and Twitter, greater attention has been paid to
government attempts to identify speech that violates platform policies and government
officials’ attempts to notify, make aware, cajole, or threaten platforms that refuse to take
action against such content. Users of Twitter, Facebook and other platforms, along with
members of Congress in oversight hearings, have complained that the government and
platforms have together violated the First Amendment by acting against constitutionally
protected speech.

In Murthy v. Missouri, 603 U.S. _ (2024), the Supreme Court had its first
opportunity to engage with these issues. The District Court had issued a preliminary
injunction, concluding that Executive Branch had colluded with internet platforms to
demote, label, or remove speech related to COVID and election processes. It enjoined a
number of officials in the White House and the executive branch from having contact with
representatives from social media platforms, unless it was necessary to prevent certain
categories of illegal behavior. The Fifth Circuit affirmed much of the District Court’s
decision.

The Supreme Court, in a majority opinion written by Justice Barrett, overturned
the Fifth Circuit’s decision, largely on standing grounds. The Court concluded that the
plaintiffs could not prove that the actions of the social media platforms were “fairly
traceable” to government “coercion” or “significant encouragement.” Many of the
applicable policies of the platforms preexisted any communications with the government.
Their actions against the plaintiffs’ posts could have come from the platforms’ own
enforcement of their policies. Because they could not demonstrate that the platforms acted
on the plaintiffs’ speech as a result of some implied or explicit threat or significant
encouragement from the government, they did not have standing to demand a prospective
injunction against the platforms, which might continue to enforce their own policies with
the same effects.

Justice Alito filed a dissent, joined by Justices Thomas and Gorsuch, arguing that
if the facts were correct, “this is one of the most important free speech cases to reach the
Court in years.” He noted the powerful incentives internet platforms have to please the
government, which could punish them by removing statutory immunities critical to their
business, threatening antitrust action, or choosing not to protect them in negotiations with
foreign governments. The dissent focused on government communications with the
platforms concerning the COVID pandemic and vaccines and concluded that the pattern of
government communications and platform actions was enough to demonstrate that
“censorship” of at least one of the plaintiffs likely resulted from government pressure.

2. What constitutional rules should apply to government officials’ efforts to encourage or
threaten platforms to regulate user speech? When does using the “bully pulpit” trespass
into unconstitutional state action? The plaintiffs in Murthy v. Missouri alleged that
government officials indirectly threatened platforms with antitrust action or pushing for
legislation to remove their immunity under Section 230 of the Communications Decency
Act. Even if such official action is not threatened, might platforms still feel compelled to
ingratiate themselves to representatives from the government? Platforms routinely interact
with government officials to deal with criminal investigations, anti-terrorism enforcement,
foreign election interference, financial scams, as well as any number of other policy areas,
such as civil rights and public health, in which both the government and the platforms seek
to understand public opinion and the information ecosystem. Might the internet companies,
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just like other regulated industries, be overly willing to accede to government requests?

At the same time, any person is allowed to notify a platform of content that
violates its policies. Should government officials be prohibited from speaking to platforms
about violative content that might cause societal harm? Even if the First Amendment might
be indeterminate on this question, what rules or norms should apply to government
interactions with modern internet platforms, which can hold great power to control the
reach of certain speech and speakers?

3. In the same term that it decided Murthy v. Missouri, the Court issued an opinion in
another internet case, Moody v. Netchoice, 603 U.S. _ (2024). In that case, the Court
considered the constitutionality of laws from Florida and Texas that required internet
platforms to carry certain speech that might otherwise be taken down or demoted due to
violations of their community standards and content policies. Florida’s law prevented
platform action against speech by “journalistic enterprises” or political candidates. Texas’s
law prohibited “viewpoint discrimination” on the part of the platforms, which, for example,
could prohibit takedowns for hate speech or certain categories of disinformation. The
platforms and an industry association (Netchoice) brought facial challenges to the laws. At
the preliminary injunction stage, the lower courts upheld much of the Texas law and struck
down much of the Florida law.

In an opinion authored by Justice Kagan, the Court reversed and remanded these
decisions, maintaining that the lower courts had not developed the record sufficiently to
satisfy the high standard for a facial challenge. Nevertheless, the Court provided direction
to the district courts in its opinion suggesting that the laws infringed on the platforms’ First
Amendment rights. Analogizing internet platforms to newspapers, the Court suggested the
laws infringed on the rights of platforms-as-speakers to “compile and curate” other
persons’ speech. See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974). The
“government cannot get its way just by asserting an interest in improving, or better
balancing, the marketplace of ideas.” Slip op. at 18. In other words, the state cannot force
platforms to carry certain speech they wish to demote or takedown simply because the state
considers the platforms’ content moderation standards or algorithms to be politically biased
or otherwise distorting of the marketplace of ideas. “However imperfect the private
marketplace of ideas, here was a worse proposal—the government itself deciding when
speech was imbalanced, and then coercing speakers to provide more of some views or less
of others.” Slip op. at 19. Given the state’s impermissible purpose, the Court maintained
that the law would not pass even intermediate scrutiny because the law did not “further a
substantial governmental interest ... unrelated to the suppression of free expression.” Slip
op. at 26. Citing Buckley v. Valeo, the Court reiterated that the government “cannot prohibit
speech to improve or better balance the speech market. On the spectrum of dangers to free
expression, there are few greater than allowing the government to change the speech of
private actors in order to achieve its own conception of speech nirvana. That is why we
have said in so many contexts that the government may not ‘restrict the speech of some
elements of our society in order to enhance the relative voice of others.’ Buckley.”

Nevertheless, the Court was unwilling to hold that the law was unconstitutional
on its face. The laws included various provisions related to transparency and user appeals
that might be less infringing of the platforms’ First Amendment rights. Moreover, the Court
suggested that the mandates of viewpoint neutrality might have some constitutional
applications. The antidiscrimination and “must carry” provisions might raise different
questions for messaging apps or email, than they would for newsfeeds or the YouTube
homepage. The lower courts would need to define the scope of the laws with greater



44

The Law of Democracy 2026 Supplement

specificity and consider whether each type of platform (or product within a platform)
exercised the same type of First Amendment rights of curation of user content.

4. How should we reconcile the Murthy and Netchoice cases? Although the Court decided
Murthy on standing grounds and Netchoice on the high bar necessary to bring a facial
challenge, the cases seem to provide some direction going forward as to the constitutional
boundaries between government action and a platform’s First Amendment rights. Both
cases arose from concerns that the platforms’ content moderation policies, either in purpose
or effect, were politically biased. The plaintiffs in Murthy alleged the bias arose, in some
settings, from coercion from the government. The states in the Netchoice cases tried to
address alleged platform bias through the most explicit form of government coercion: state
laws regulating the content policies of the platforms. Note that the plaintiffs in Murthy were
individual users of the platforms. If the platforms themselves had sued to prevent the kind
of “jawboning” alleged by the users, might the case have come out differently?

Undergirding many of the concerns expressed in these cases is a recognition that
large internet platforms, like Meta and Google, have unique power to shape the
marketplace of ideas through their content policies. If they decided to place a thumb on the
scale for different parties or candidates, is there anything the state could do about it? Or
should the platforms’ content-related decisions be viewed, as they were in Netchoice, like
those of the editorial page of a newspaper, which is free under the First Amendment to
endorse candidates? Justice Kagan in Nefchoice suggests that antitrust law may be the
appropriate setting in which the government might act to address the outsized power of
some of these platforms to shape political debate. Is there anything to be learned from the
White Primary Cases, the “politics-as-markets” theory, or other topics in the law of
democracy that might be helpful in thinking through the line-drawing problems related to
government power and the rights of internet platforms?
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A NOTE ON ARTIFICIAL INTELLIGENCE AND DEMOCRACY

Following the release of ChatGPT in November 2022, innovation and interest in
artificial intelligence has exploded. So have concerns about how Al might affect elections
and democracy. Americans continue to harbor fears that technology, such as social media,
undermines democracy in fundamental ways. The experience of 2016 has cast a long
shadow over opinions related to the impact of technology on elections. In a series of
surveys taken in 2024, a majority of Americans expressed concerns that Al would
determine the outcome of the 2024 election. See Owen Covington, New Survey Finds Most
Americans Expect Al Abuses Will Affect 2024 Election, TODAY AT ELON, May 15, 2024,
available at https://www.elon.edu/u/news/2024/05/15/ai-and-politics-survey/; Morning
Consult, National Tracking Poll Topline Report (Project 2308055, August 10—13, 2023).
In particular, Americans are concerned that Al-generated synthetic imagery, such as “deep
fakes” that realistically depict candidates in a negative light, may manipulate voter opinion
or mislead people about the voting process.

In some respects, Al is both worse and better than social media. The key danger
most people perceive relates to the interaction of Al and social media—the creation of a
new brand of disinformation that can be optimized to go viral or to microtarget specific
populations or even be tailor made for individuals. But Al is a more ubiquitous and
powerful technology than social media. It will amplify the abilities of all actors in the
electoral system to achieve all the same goals they had in the pre-Al world. This is true for
good and bad actors, foreign and domestic organizations, candidates and campaigns,
election officials and outside groups. All digital services, in short order, will include some
form of Al technology.

Since the ChatGPT bombshell, most attention has focused on generative Al.
Various generative Al tools allow users to create text, images, voice, or video from prompts
entered into a search-like query box. These tools are different than search engines, like
Google, however. At its core, the technology makes predictions from the information the
user provides based off of enormous amounts of training data, sometimes as large as the
internet itself. The tools do not search the internet for answers, per se, but they “learn” from
training data what the likely best responses to a user query might be.

As such, these tools are susceptible to intentional disinformation and unintentional
misinformation. Users can create persuasive text or images to try to convince voters to vote
a particular way or not to vote at all. They can mimic candidate voices to misrepresent a
candidate’s positions or to generate robocalls that put the candidate in a bad light. Of
greatest concern, the video tools might create truly “fake news” videos that mislead viewers
into thinking something happened when it did not. Even if voters do not believe in any
given deep fake, the ubiquity of Al imagery and videos may increasingly lead people to
doubt the veracity of true news. It also allows candidates more credibly to claim that bad
news about them is actually fake—what scholars’ call the “Liar’s Dividend.” Bobby
Chesney & Danielle Citron, Deep Fakes: A Looming Challenge for Privacy, Democracy,
and National Security, 107 CAL. L. REv. 1753, (2019).

The risk of misinformation is of equal concern. People now turn to ChatGPT and
similar tools for information related to elections and otherwise. However, the answers these
tools provide are based off data that can be quite old, and in any event, they represent
predictions rather than Google-like search responses. As a result, if a person asks these
tools “where is my polling place?”” They might generate an outdated or totally inaccurate
response. The same would be true for candidate positions or facts. These tools are prone to
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“hallucinations”—the often-confident expression of answers that are disconnected from
any factual basis. For example, when one user asked Google’s Gemini tool how many rocks
should be included in a person’s daily diet, it responded that “eating the right rocks can be
good for you because they contain minerals that are important for your body’s health.”
When asked what the best way would be to stick cheese on a pizza, it recommended using
non-toxic glue. See Dan Ladden-Hall, Google Explains Why Its Al Tool Told Users to Eat
Rocks, DAILY BEAST, May 31, 2024, available at https://www.thedailybeast.com/google-
explains-why-its-ai-overviews-told-users-to-eat-rocks-and-glue-pizzas. These are some of
the most egregious examples, but they illustrate how the tools might be unreliable to
provide useful information in high-stakes instances, such as election information.

Recognizing these problems, leading AI companies, such as OpenAl and
Anthropic, have taken several measures to try to avoid having their tools lead voters astray
with misinformation related to the voting process. Open Al has partnered with the National
Association of Secretaries of State, and Anthropic has partnered with Democracy Works,
to supply accurate and up-to-date voting information. For queries related to the election
process, tools like ChatGPT and Claude, now point to websites and tools from those
organizations, instead of generating responses on their own. Unfortunately, the number of
possible queries related to elections is so vast that some who have tested these tools have
still found high rates of errors and hallucinations. See Julia Angwin, Alondra Nelson &
Rina Palta, Seeking Reliable Election Information? Don’t Trust AI, Al Democracy
Projects, February 27, 2024, available at
https://www.ias.edu/sites/default/files/AIDP_SeekingReliableElectionInformation-
DontTrustAl 2024.pdf.

Even when the information provided by generative Al tools might not be
inaccurate, it still might be biased. Sometimes that bias might emerge from the model’s
training data (e.g., if a model is primarily trained on left-leaning sources, the answers it
gives to queries might express that bias). Other times, bias may emerge in fine-tuning the
model or building in guardrails that restrict the kinds of answers that products like chatbots
will supply, as when it reverts to search for certain election administration queries or
refuses to answer queries attempting to evoke an illegal or offensive response.

Whatever the origin, though, bias in Al tools can be of particular concern in the
election context when the tools are used by voters or other actors in the system to seek out
information or develop advocacy materials. Early in its release, ChatGPT would write
favorable poems about Joe Biden but not Donald Trump, for example. Most infamously,
Google’s Gemini image generation tool would recreate historical images so that they were
more diverse along gender or racial lines, which led it to depict Nazis of different races and
female popes. See Megan McArdle, Female Popes? Google’s Amusing Al Bias
Underscores a Serious Problem, WASH. POST, February 27, 2024, available at
https://www.washingtonpost.com/opinions/2024/02/27/google-gemini-bias-race-politics/.
These patterns led to concerns about so-called “woke Al,” similar to the concerns related
to social media content policies that gave rise to the laws in Florida and Texas at issue in
Netchoice. See Rob Waugh, The Nine Shocking Replies That Highlight ‘Woke’ ChatGPT’s
Inherent  Bias, DAILY MAIL, February 11, 2024, available at
https://www.dailymail.co.uk/sciencetech/article-11736433/Nine-shocking-replies-
highlight-woke-ChatGPTs-inherent-bias.html.

How should the law of democracy deal with the advent of AI? Does it present a
qualitatively different set of issues than social media or communication policies from the
pre-internet era? States have passed a series of laws to try to come to grips with the political
implications of these tools. Several have required disclosure of the use of Al in campaign
advertisements or even banned the use of “deep fakes” to “influence an election.” See
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Minn. Stat. Ann. § 609.771 (West 2024), Tex. Elec. Code. Ann. § 255.004 (West 2019).
The Al platforms, themselves, have similar terms of use or hardwire their models so that,
for example, images of public figures cannot be manipulated. Some, like OpenAl, also
prohibit the use of some of their tools for “campaigning” and “lobbying” purposes. See
OpenAl, Usage Policies, Jan. 10, 2024, available at https://openai.com/policies/usage-
policies/ (prohibiting facilitation of activities, such as “engaging in political campaigning
or lobbying, including generating campaign materials personalized to or targeted at specific
demographics” or “deterring people from participation in democratic processes, including
misrepresenting voting processes or qualifications and discouraging voting”). These new
companies, like the social media platforms that came before them and campaign finance
reformers throughout history, are the most recent actors to try to develop definitions over
what constitutes impermissible electioneering activities.

One factor that might distinguish Al from social media is the availability of open-
source tools. In addition to the closed models of companies, like OpenAl, Anthropic, and
Google, some firms, such as Meta with its Llama model, have decided to make their models
publicly available. This allows users to fine tune the model for their own purposes. Once
the company releases the model they no longer have control over how it might be adapted
or transformed. As a result, guardrails related to politics or campaigning (let alone
pornography, disinformation, or other harmful uses) can be easily removed in a different
version of the model, which in turn could be downloaded by any political actor. Therefore,
even if regulations might affect deployment of the initial version of the model, the
technology could still be used for otherwise prohibited purposes.

Not only will it be difficult to regulate the Al models and companies because of
the dynamics of open source, it will be increasingly difficult to identify the actors,
themselves, who are deploying AI for political ends. Anonymity has always been a
distinctive feature of new forms of digital political communication. As revealed by the
foreign intervention in the 2016 election, it can be difficult to identify who is behind certain
types of online political communication. With the emergence of Al “agents,” however,
some political activities will not be performed by humans at all. Agents are autonomous
software programs with the ability to plan and perform certain actions online. Those agents
will be able to generate online political content and even interact with users in political
conversations. How should First Amendment law adapt to the dynamics of autonomous
machine-generated speech? Recall that in the cases relating to corporations and campaign
finance, such as Bellotti and Citizens United, several opinions focus on the rights of
listeners to hear certain speech rather than the rights of the speakers, whatever their identity.
Should regulations of Al-generated speech turn on the nature of the speaker (in this case,
a machine) or do listeners have a right to hear such speech, whatever its source.

Although much of the discussion relating to Al and democracy has an apocalyptic
tone, this new family of technologies is, in the end, a group of tools that can be used for
good or ill. Just as bad actors may try to generate content to suppress the vote or
misrepresent political reality, candidates, NGOs, and campaigns can use them to engage in
advocacy to mobilize or to communicate with voters. Similarly, election officials can use
Al to allocate their resources efficiently, generate all forms of voting materials, and to
detect anomalies in election returns or polling place practices. It is difficult, at this early
stage, to predict the impact of Al technologies on democracy, just as it is for the economy,
society, and geopolitics, which may be transformed in profound ways. For a more extensive
treatment of these issues, see Nathaniel Persily, Misunderstanding AI's Democracy
Problem, in THE DIGITALIST PAPERS: ARTIFICIAL INTELLIGENCE, DIGITAL SOCIETY, AND
DEMOCRACY IN AMERICA (Erik Brynjofsson, et al., eds., 2024).
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CHAPTER 9

Insert at page 1095 (before note on Safe Harbors):

Moore v. Harper

600 U.S. 1 (2023)
m CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

Several groups of plaintiffs challenged North Carolina’s congressional districting
map as an impermissible partisan gerrymander. The plaintiffs brought claims under North
Carolina’s Constitution, which provides that “[a]ll elections shall be free.” Art. I, §10.
Relying on that provision, as well as the State Constitution’s equal protection, free speech,
and free assembly clauses, the North Carolina Supreme Court found in favor of the
plaintiffs and struck down the legislature’s map. The Court concluded that North Carolina’s
Legislature deliberately drew the State’s congressional map to favor Republican
candidates.

In drawing the State’s congressional map, North Carolina’s Legislature exercised
authority under the Elections Clause of the Federal Constitution, which expressly requires
“the Legislature” of each State to prescribe “[t]he Times, Places and Manner of” federal
elections. Art. I, §4, cl. 1. We decide today whether that Clause vests state legislatures with
authority to set rules governing federal elections free from restrictions imposed under state
law.

I

The Elections Clause provides: “The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Congress may at any time by Law make or alter such
Regulations, except as to the Places of chusing Senators.” /bid. The Clause “imposes” on
state legislatures the “duty” to prescribe rules governing federal elections. It also guards
“against the possibility that a State would refuse to provide for the election of
representatives” by authorizing Congress to prescribe its own rules. /bid.

A

The 2020 decennial census showed that North Carolina’s population had
increased by nearly one million people, entitling the State to an additional seat in its federal
congressional delegation. U.S. Census Bureau, 2020 Census Apportionment Results
(2021) (Table A). ... In November 2021, the Assembly enacted three new maps, each
passed along party lines. N. C. Gen. Stat. Ann. §120-1 (2021) (State Senate); §120-2 (State
House); §163-201 (U.S. House of Representatives).

Shortly after the new maps became law, several groups of plaintiffs—including
the North Carolina League of Conservation Voters, Common Cause, and individual
voters—sued in state court. The plaintiffs asserted that each map constituted an
impermissible partisan gerrymander in violation of the North Carolina Constitution. ... The
trial court agreed, finding that the General Assembly’s 2021 congressional districting map
was “a partisan outlier intentionally and carefully designed to maximize Republican
advantage in North Carolina’s Congressional delegation.” But the court denied relief,
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reasoning that the partisan gerrymandering claims “amounted to political questions that are
nonjusticiable under the North Carolina Constitution.”

The North Carolina Supreme Court reversed, ... reject[ing] the trial court’s
conclusion that partisan gerrymandering claims present a nonjusticiable political question.
The Court acknowledged our decision in Rucho v. Common Cause, which held “that
partisan gerrymandering claims present political questions beyond the reach of the federal
courts.” 139 S. Ct. 2484, 250, (2019). But “simply because the Supreme Court has
concluded partisan gerrymandering claims are nonjusticiable in federal courts,” the court
explained, “it does not follow that they are nonjusticiable in North Carolina courts.” The
State Supreme Court also rejected the argument that the Elections Clause in the Federal
Constitution vests exclusive and independent authority in state legislatures to draw
congressional maps. ...

On February 25, 2022, the legislative defendants filed an emergency application
in this Court, citing the Elections Clause and requesting a stay of the North Carolina
Supreme Court’s decision. We declined to issue emergency relief but later granted
certiorari. ...

v

We hold that ... [t]he Elections Clause does not insulate state legislatures from
the ordinary exercise of state judicial review.

A

We first considered the interplay between state constitutional provisions and a
state legislature’s exercise of authority under the Elections Clause in Ohio ex rel. Davis v.
Hildebrant, 241 U.S. 565 (1916). There, we examined the application to the Elections
Clause of a provision of the Ohio Constitution permitting the State’s voters “to approve or
disapprove by popular vote any law enacted by the General Assembly.” In 1915, the Ohio
General Assembly drew new congressional districts, which the State’s voters then rejected
through such a popular referendum. Asked to disregard the referendum, the Ohio Supreme
Court refused, explaining that the Elections Clause—while “conferring the power therein
defined upon the various state legislatures”—did not preclude subjecting legislative Acts
under the Clause to “a popular vote.”

We unanimously affirmed, rejecting as “plainly without substance” the contention
that “to include the referendum within state legislative power for the purpose of
apportionment is repugnant to §4 of Article I [the Elections Clause].”

Smiley v. Holm, decided 16 years after Hildebrant, considered the effect of a
Governor’s veto of a state redistricting plan. 285 U.S. 355, 361 (1932). Following the 15th
decennial census in 1930, Minnesota lost one seat in its federal congressional delegation.
The State’s legislature divided Minnesota’s then nine congressional districts in 1931 and
sent its Act to the Governor for his approval. The Governor vetoed the plan pursuant to his
authority under the State’s Constitution. But the Minnesota Secretary of State nevertheless
began to implement the legislature’s map for upcoming elections. A citizen sued,
contending that the legislature’s map “was a nullity in that, after the Governor’s veto, it
was not repassed by the legislature as required by law.” The Minnesota Supreme Court
disagreed. In its view, “the authority so given by” the Elections Clause “is unrestricted,
unlimited, and absolute.” The Elections Clause, it held, conferred upon the legislature “the
exclusive right to redistrict” such that its actions were “beyond the reach of the judiciary.”
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We unanimously reversed. A state legislature’s “exercise of ... authority” under
the Elections Clause, we held, “must be in accordance with the method which the State has
prescribed for legislative enactments.” Nowhere in the Federal Constitution could we find
“provision of an attempt to endow the legislature of the State with power to enact laws in
any manner other than that in which the constitution of the State has provided that laws
shall be enacted.” ...

This Court recently reinforced the teachings of Hildebrant and Smiley in a case
considering the constitutionality of an Arizona ballot initiative. Voters “amended
Arizona’s Constitution to remove redistricting authority from the Arizona Legislature and
vest that authority in an independent commission.” Ariz. State Legis. v. Ariz. Indep.
Redistricting Comm'n, 576 U.S. 787, 792 (2015). The Arizona Legislature challenged a
congressional map adopted by the commission, arguing that the Elections “Clause
precludes resort to an independent commission ... to accomplish redistricting.” Ibid. A
divided Court rejected that argument. The majority reasoned that dictionaries of “the
founding era ... capaciously define[d] the word ‘legislature,”” and concluded that the
people of Arizona retained the authority to create “an alternative legislative process” by
vesting the lawmaking power of redistricting in an independent commission. The Court
ruled, in short, that although the Elections Clause expressly refers to the “Legislature,” it
does not preclude a State from vesting congressional redistricting authority in a body other
than the elected group of officials who ordinarily exercise lawmaking power. States, the
Court explained, “retain autonomy to establish their own governmental processes.”

The significant point for present purposes is that the Court in Arizona State
Legislature recognized that whatever authority was responsible for redistricting, that entity
remained subject to constraints set forth in the State Constitution. The Court embraced the
core principle espoused in Hildebrant and Smiley “that redistricting is a legislative
function, to be performed in accordance with the State’s prescriptions for lawmaking,
which may include the referendum and the Governor’s veto.”

The reasoning we unanimously embraced in Smiley commands our continued
respect: A state legislature may not “create congressional districts independently of”
requirements imposed “by the state constitution with respect to the enactment of laws.”

B

The legislative defendants and the dissent both contend that because the Federal
Constitution gives state legislatures the power to regulate congressional elections, only that
Constitution can restrain the exercise of that power. Brief for Petitioners 22; post, at 17
(opinion of Thomas, J.). ...

This argument simply ignores the precedent just described. Hildebrant, Smiley,
and Arizona State Legislature each rejected the contention that the Elections Clause vests
state legislatures with exclusive and independent authority when setting the rules governing
federal elections.

The legislative defendants and Justice Thomas rely as well on our decision in
Leser v. Garnett, 258 U.S. 130 (1922), but it too offers little support. Leser addressed an
argument that the Nineteenth Amendment—providing women the right to vote—was
invalid because state constitutional provisions “render[ed] inoperative the alleged
ratifications by their legislatures.” We rejected that position, holding that when state
legislatures ratify amendments to the Constitution, they carry out “a federal function
derived from the Federal Constitution,” which “transcends any limitations sought to be
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imposed by the people of a State.” Ibid.

But the legislature in Leser performed a ratifying function rather than engaging in
traditional lawmaking. The provisions at issue in today’s case—like the provisions
examined in Hildebrant and Smiley—concern a state legislature’s exercise of lawmaking
power. And as we held in Smiley, when state legislatures act pursuant to their Elections
Clause authority, they engage in lawmaking subject to the typical constraints on the
exercise of such power. We have already distinguished Leser on those grounds. In addition,
Leser cited for support our decision in Hawke v. Smith, which sharply separated ratification
“from legislative action” under the Elections Clause. Lawmaking under the Elections
Clause, Hawke explained, “is entirely different from the requirement of the Constitution as
to the expression of assent or dissent to a proposed amendment to the Constitution.”

Hawke and Smiley delineated the various roles that the Constitution assigns to
state legislatures. Legislatures act as “Consent[ing]” bodies when the Nation purchases
land, Art. I, §8, cl. 17; as “Ratif[ying]” bodies when they agree to proposed Constitutional
amendments, Art. V; and—prior to the passage of the Seventeenth Amendment—as
“electoral” bodies when they choose United States Senators, Smiley, 285 U.S., at 365, 52
S. Ct. 397; see also Art. I, §3, cl. 1; Amdt. 17 (providing for the direct election of Senators).

By fulfilling their constitutional duty to craft the rules governing federal elections,
state legislatures do not consent, ratify, or elect—they make laws. Elections are complex
affairs, demanding rules that dictate everything from the date on which voters will go to
the polls to the dimensions and font of individual ballots. Legislatures must “provide a
complete code for congressional elections,” including regulations “relati[ng] to notices,
registration, supervision of voting, protection of voters, prevention of fraud and corrupt
practices, counting of votes, duties of inspectors and canvassers, and making and
publication of election returns.” In contrast, a simple up-or-down vote suffices to ratify an
amendment to the Constitution. Providing consent to the purchase of land or electing
Senators involves similarly straightforward exercises of authority. But fashioning
regulations governing federal elections “unquestionably calls for the exercise of
lawmaking authority.” And the exercise of such authority in the context of the Elections
Clause is subject to the ordinary constraints on lawmaking in the state constitution.

In sum, our precedents have long rejected the view that legislative action under
the Elections Clause is purely federal in character, governed only by restraints found in the
Federal Constitution.

k ok 3k

D

Were there any doubt, historical practice confirms that state legislatures remain
bound by state constitutional restraints when exercising authority under the Elections
Clause. We have long looked to “settled and established practice” to interpret the
Constitution. And we have found historical practice particularly pertinent when it comes
to the Elections and Electors Clauses. Smiley, 285 U.S., at 369 (Elections Clause); Chiafalo
v. Washington, 140 S. Ct. 2316 (2020) (Electors Clause).

Two state constitutional provisions adopted shortly after the founding offer the
strongest evidence. Delaware’s 1792 Constitution provided that the State’s congressional
representatives “shall be voted for at the same places where representatives in the State
legislature are voted for, and in the same manner.” Art. VIII, §2. Even though the Elections
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Clause stated that the “Places” and “Manner” of federal elections shall be “prescribed” by
the state legislatures, the Delaware Constitution expressly enacted rules governing the
“places” and “manner” of holding elections for federal office. An 1810 amendment to the
Maryland Constitution likewise embodied regulations falling within the scope of the
Elections and Electors Clauses. Article XIV provided that every qualified citizen “shall
vote, by ballot, ... for electors of the President and Vice-President of the United States,
[and] for Representatives of this State in the Congress of the United States.” If the Elections
Clause had vested exclusive authority in state legislatures, unchecked by state courts
enforcing provisions of state constitutions, these clauses would have been unenforceable
from the start.

Besides the two specific provisions in Maryland and Delaware, multiple state
constitutions at the time of the founding regulated federal elections by requiring that “[a]ll
elections shall be by ballot.”...

* % %

v
A

Although we conclude that the Elections Clause does not exempt state legislatures
from the ordinary constraints imposed by state law, state courts do not have free rein. ...
As in other areas where the exercise of federal authority or the vindication of federal rights
implicates questions of state law, we have an obligation to ensure that state court
interpretations of that law do not evade federal law.

State law, for example, “is one important source” for defining property rights. At
the same time, the Federal Constitution provides that “private property” shall not “be taken
for public use, without just compensation.” Amdt. 5. As a result, States “may not sidestep
the Takings Clause by disavowing traditional property interests.”

A similar principle applies with respect to the Contracts Clause, which provides
that “[n]o state shall ... pass any ... Law impairing the Obligation of Contracts.” Art. I,
§10, cl. 1. In that context “we accord respectful consideration and great weight to the views
of'the State’s highest court.” Still, “in order that the constitutional mandate may not become
a dead letter, we are bound to decide for ourselves whether a contract was made.”

Cases raising the question whether adequate and independent grounds exist to
support a state court judgment involve a similar inquiry. We have in those cases considered
whether a state court opinion below adopted novel reasoning to stifle the “vindication in
state courts of ... federal constitutional rights.” NAACP v. Alabama ex rel. Patterson, 357
U.S. 449, 457458 (1958).

Running through each of these examples is the concern that state courts might
read state law in such a manner as to circumvent federal constitutional provisions.
Therefore, although mindful of the general rule of accepting state court interpretations of
state law, we have tempered such deference when required by our duty to safeguard limits
imposed by the Federal Constitution.

Members of this Court last discussed the outer bounds of state court review in the
present context in Bush v. Gore, 531 U.S. 98, (2000) (per curiam). Our decision in that
case turned on an application of the Equal Protection Clause of the Fourteenth Amendment.
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In separate writings, several Justices addressed whether Florida’s Supreme Court, in
construing provisions of Florida statutory law, exceeded the bounds of ordinary judicial
review to an extent that its interpretation violated the Electors Clause. ...

We do not adopt these or any other test by which we can measure state court
interpretations of state law in cases implicating the Elections Clause. The questions
presented in this area are complex and context specific. We hold only that state courts may
not transgress the ordinary bounds of judicial review such that they arrogate to themselves
the power vested in state legislatures to regulate federal elections.

B

... State courts retain the authority to apply state constitutional restraints when
legislatures act under the power conferred upon them by the Elections Clause. But federal
courts must not abandon their own duty to exercise judicial review. In interpreting state
law in this area, state courts may not so exceed the bounds of ordinary judicial review as
to unconstitutionally intrude upon the role specifically reserved to state legislatures by
Article I, Section 4, of the Federal Constitution. Because we need not decide whether that
occurred in today’s case, the judgment of the North Carolina Supreme Court is affirmed.

It is so ordered.

m JUSTICE KAVANAUGH, concurring.

I join the Court’s opinion in full. The Court today correctly concludes that state
laws governing federal elections are subject to ordinary state court review, including for
compliance with the relevant state constitution. But because the Elections Clause assigns
authority respecting federal elections to state legislatures, the Court also correctly
concludes that “state courts do not have free rein” in conducting that review. Therefore, a
state court’s interpretation of state law in a case implicating the Elections Clause is subject
to federal court review. Federal court review of a state court’s interpretation of state law in
a federal election case “does not imply a disrespect for state courts but rather a respect for
the constitutionally prescribed role of state legislatures.”

The question, then, is what standard a federal court should employ to review a
state court’s interpretation of state law in a case implicating the Elections Clause—whether
Chief Justice Rehnquist’s standard from Bush v. Gore; Justice Souter’s standard from Bush
v. Gore; the Solicitor General’s proposal in this case; or some other standard.

Chief Justice Rehnquist’s standard is straightforward: whether the state court
“impermissibly distorted” state law “beyond what a fair reading required.” As I understand
it, Justice Souter’s standard, at least the critical language, is similar: whether the state court
exceeded “the limits of reasonable” interpretation of state law. And the Solicitor General
here has proposed another similar approach: whether the state court reached a “truly
aberrant” interpretation of state law.

As I see it, all three standards convey essentially the same point: Federal court
review of a state court’s interpretation of state law in a federal election case should be
deferential, but deference is not abdication. I would adopt Chief Justice Rehnquist’s
straightforward standard. As able counsel for North Carolina stated at oral argument, the
Rehnquist standard “best sums it up.” Chief Justice Rehnquist’s standard should apply not
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only to state court interpretations of state statutes, but also to state court interpretations of
state constitutions. And in reviewing state court interpretations of state law, “we
necessarily must examine the law of the State as it existed prior to the action of the [state]
court.” ...

m JUSTICE THOMAS, with whom JUSTICE GORSUCH joins, and with whom JUSTICE ALITO
joins as to Part I, dissenting.

II

... The question presented was whether the people of a State can place state-
constitutional limits on the times, places, and manners of holding congressional elections
that “the Legislature” of the State has the power to prescribe. Petitioners said no. Their
position rests on three premises, from which the conclusion follows.

The first premise is that “the people of a single State” lack any ability to limit
powers “given by the people of the United States” as a whole. This idea should be
uncontroversial, as it is “the unavoidable consequence of th[e] supremacy” of the Federal
Constitution and laws. As the Court once put it (in a case about the Article V ratifying
power of state legislatures), “a federal function derived from the Federal Constitution ...
transcends any limitations sought to be imposed by the people of a State.”

The second premise is that regulating the times, places, and manner of
congressional elections “‘is no original prerogative of state power,”” so that “such power
‘had to be delegated to, rather than reserved by, the States.”” This premise is firmly
supported by this Court’s precedents, which have also held that the Elections Clause is “the
exclusive delegation of” such power, as “[n]o other constitutional provision gives the States

authority over congressional elections.”

The third premise is that “the Legislature thereof” does not mean the people of
the State or the State as an undifferentiated body politic, but, rather, the lawmaking power
as it exists under the State Constitution. This premise comports with the usual
constitutional meanings of the words “State” and “Legislature,” as well as this Court’s
precedents. “A state, and the legislature of a state, are quite different political beings.” “A
state, in the ordinary sense of the Constitution, is a political community of free citizens ...
organized under a government sanctioned and limited by a written constitution.”
“‘Legislature,”” on the other hand, generally means “‘the representative body which
ma[kes] the laws of the people.’”

1133

To be sure, the precise constitutional significance of the word “Legislature”
depends on “the function to be performed” under the provision in question. Because “the
function contemplated by” the Elections Clause “is that of making laws,” this Court’s
Elections Clause cases have consistently looked to a State’s written constitution to
determine the constitutional actors in whom lawmaking power is vested. The definitions
that most precisely explain this Court’s holdings were given in a state-court case that
anticipated Hildebrant and Smiley by several years: “[T]he word ‘Legislature,” as used in
[the Elections Clause] means the lawmaking body or power of the state, as established by
the state Constitution,” or, put differently, “that body of persons within a state clothed with
authority to make the laws.”
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If these premises hold, then petitioners’ conclusion follows: In prescribing the
times, places, and manner of congressional elections, “the lawmaking body or power of the
state, as established by the state Constitution,” performs “a federal function derived from
the Federal Constitution,” which thus “transcends any limitations sought to be imposed by
the people of a State.” As shown, each premise is easily supported and consistent with this
Court’s precedents. Petitioners’ conclusion also mirrors the Court’s interpretation of
parallel language in the Electors Clause in McPherson v. Blacker, 146 U.S. 1 (1892):
“[TThe words, ‘in such manner as the legislature thereof may direct,”” “operat[e] as a
limitation upon the State in respect of any attempt to circumscribe the legislative power.”
Id., at 25.

The majority rejects petitioners’ conclusion, but seemingly without rejecting any
of the premises from which that conclusion follows. Its apparent rationale—that
Hildebrant, Smiley, and Arizona State Legislature have already foreclosed petitioners’
argument—is untenable, as it requires disregarding a principled distinction between the
issues in those cases and the question presented here. ... those cases addressed how to
identify “the Legislature” of each State. But, nothing in their holdings speaks at all to
whether the people of a State can impose substantive limits on the times, places, and
manners that a procedurally complete exercise of the lawmaking power may validly
prescribe. These are simply different questions: “There is a difference between how and
what.”

This is not an arbitrary distinction, but one rooted in the logic of petitioners’
argument. No one here contends that the Elections Clause creates state legislatures or
defines “the legislative process” in any State. Thus, while the Elections Clause confers a
lawmaking power, “the exercise of th[at] authority must” follow “the method which the
State has prescribed for legislative enactments.” But, if the power in question is not original
to the people of each State and is conferred upon the constituted legislature of the State,
then it follows that the people of the State may not dictate what laws can be enacted under
that power—precisely as they may not dictate what constitutional amendments their
legislatures can ratify under Article V. Accordingly, if petitioners’ premises hold, then state
constitutions may specify who constitute “the Legislature” and prescribe how legislative
power is exercised, but they cannot control what substantive laws can be made for federal
elections. ...

I

... The majority uses the separate writings in Bush v. Gore, 531 U.S. 98 (2000)
(per curiam), as a loose touchstone for the kind of judicial review that it apparently expects
federal courts to conduct in future cases like this one. ...[U]nder the majority’s framework,
it seems clear that the statutory interpretation review forecast in Bush (or some version of
it) is to be extended to state constitutional law.

In this way, the majority opens a new field for Bush-style controversies over state
election law—and a far more uncertain one. Though some state constitutions are more
“proli[x]” than the Federal Constitution, it is still a general feature of constitutional text
that “only its great outlines should be marked.” When “it is a constitution [courts] are
expounding,” ibid., not a detailed statutory scheme, the standards to judge the fairness of a
given interpretation are typically fewer and less definite. ...

In the end, I fear that this framework will have the effect of investing potentially
large swaths of state constitutional law with the character of a federal question not
amenable to meaningful or principled adjudication by federal courts. In most cases, it
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seems likely that the “the bounds of ordinary judicial review” will be a forgiving standard
in practice, and this federalization of state constitutions will serve mainly to swell federal-
court dockets with state constitutional questions to be quickly resolved with generic
statements of deference to the state courts. On the other hand, there are bound to be
exceptions. They will arise haphazardly, in the midst of quickly evolving, politically
charged controversies, and the winners of federal elections may be decided by a federal
court’s expedited judgment that a state court exceeded “the bounds of ordinary judicial
review” in construing the state constitution.

I would hesitate long before committing the Federal Judiciary to this uncertain
path. And I certainly would not do so in an advisory opinion, in a moot case, where “the
only function remaining to the court is that of announcing the fact and dismissing the
cause.”

I respectfully dissent.

Notes and Questions

1. Prior to the Court’s decision, there was a lot of uncertainty as whether the case had
become moot. After entering the judgment and issuing the mandate that invalidated the
2021 plans, a newly reconstituted version of the North Carolina Supreme Court reheard
arguments regarding the constitutionality of the plans under state law. Overruling its prior
decision, the court found that the North Carolina constitution imposed no judicially
enforceable limits on the practice of partisan gerrymandering. Despite the fact that the
North Carolina Supreme Court dismissed the case with prejudice (Harper I) and withdrew
its opinion ordering remedial maps (Harper II), the U.S. Supreme Court nonetheless
determined that Harper I constituted a final judgment barring the use of the 2021 maps
and, as such, the Court retained jurisdiction to resolve the case on the merits. According to
the Court, “Were we to reverse the judgment in Harper I—a step not taken by the North
Carolina Supreme Court—the 2021 plans enacted by the legislative defendants would
again take effect. The parties accordingly continue to have a ‘personal stake in the ultimate
disposition of the lawsuit.””

In contrast, the dissenters argued that, because the case had been dismissed with
prejudice and there was no longer a North Carolina Supreme Court decision barring the
use of the 2021 maps, the legislative defendants had received complete relief, thereby
mooting the case. Who has the better of the argument? Why might the Court want to decide
Harper on the merits despite the dissenter’s concerns that the case is moot?

2. Although the Court rejected the strongest version of a potential independent state
legislature doctrine, it did endorse a weaker version. Is the majority’s proposed framework
for determining whether state courts are operating within the “bounds of ordinary judicial
review” a recipe for continuing uncertainty? Justice Kavanaugh, in a concurrence, notes
that there are three possible standards on the table, all of which speak to the degree of
deference that federal courts owe to state court interpretations in this context. But the Court
does not choose between these standards or offer any guidance as to how this weaker
version of the doctrine should be applied.

The dissenters argued the weaker version of the doctrine would spawn a great deal
of uncertainty:

[T]he majority’s framework appears to demand that federal courts
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develop some generalized concept of “the bounds of ordinary judicial
review,”; apply it to the task of constitutional interpretation within each
State; and make that concept their rule of decision in some of the most
politically acrimonious and fast-moving cases that come before them. In
many cases, it is difficult to imagine what this inquiry could mean in
theory, let alone practice. For example, suppose that we were reviewing
Harper I under this framework. Perhaps we could have determined that
reading justiciable prohibitions against partisan gerrymandering into the
North Carolina Constitution exceeded the bounds of ordinary judicial
review in North Carolina; perhaps not. ... We have held, however, that
federal courts are not equipped to judge partisan-gerrymandering
questions at all. It would seem to follow, a fortiori, that they are not
equipped to judge whether a state court’s partisan-gerrymandering
determination surpassed “the bounds of ordinary judicial review.”

Even in cases that do not involve a justiciability mismatch, the majority’s
advice invites questions of the most far-reaching scope. What are “the
bounds of ordinary judicial review”? What methods of constitutional
interpretation do they allow? Do those methods vary from State to State?
And what about stare decisis —are federal courts to review state courts’
treatment of their own precedents for some sort of abuse of discretion?
The majority’s framework would seem to require answers to all of these
questions and more.

Are the dissenters correct that the majority’s framework creates legal uncertainty at the
worst possible time, i.e. during high stakes and fast-moving election litigation? See Richard
Pildes, The Supreme Court Rejected a Dangerous Elections Theory. But It’s Not All Good
News, N.Y. TIMES, June 28, 2023.

Insert after page 1146:
PART IV: THE SHADOW DOCKET AND ELECTION LITIGATION

1. An influential 2015 law review article by Professor William Baude introduced the
concept of the “shadow docket,” a series of important orders by the Supreme Court that
altered the outcome of significant disputes or areas of law, even where certiorari was
delayed or denied. See William Baude, Foreword: The Supreme Court’s Shadow Docket,
9 N.Y.U.J.L. & LIBERTY 1, 1 (2015). As broadly expanded by Stephen Vladeck in his
well-received book, The Shadow Docket, a body of jurisprudence has developed outside
the formal law of extensive inputs and careful examination usually associated with cases
that emerge from the Supreme Court. Further, a significant set of the shadow docket orders
come from the domain of election cases, often in cases seemingly in tension with the
Purcell caution of judicial restraint on the eve of elections. See Steve Vladeck, How the
Shadow Docket Came Full Circle in the 2022 Redistricting Cases, ELECTION LAW BLOG,
May 17, 2023, available at https://electionlawblog.org/?cat=155; Ellis Champion, With
Redistricting, the U.S. Supreme Court Is Leaving Voters in the Shadows, DEMOCRACY
DOCKET, May 3, 2022, available at https://www.democracydocket.com/analysis/with-
redistricting-the-u-s-supreme-court-is-leaving-voters-in-the-shadows/; Adam Liptak,
Missing From Supreme Court’s Election Cases: Reasons for Its Rulings, N.Y. TIMES,
October 26, 2020, available at https://www.nytimes.com/2020/10/26/us/supreme-court-
election-cases.html.
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Among the most far-reaching of such shadow docket activity was the Court’s
decision in Merrill v. Milligan, a predecessor to this term’s VRA case Allen v. Milligan. In
January 2022, a district court panel ordered the Alabama Legislature to redraw its
congressional map to include a second majority-Black district. The Supreme Court paused
the lower court’s order in February 2022 via its shadow docket, only to agree with the
lower on the merits in its June 2023 decision. Merrill v. Milligan, 595 U.S. _ (2022);
Allen v. Milligan, 599 U.S. __ (2023). The pause meant that the unlawful congressional
map was used in the 2022 midterms. The impact was the subject of Justice Kagan’s dissent
from the initial stay, calling the decision “one more in a disconcertingly long line of cases
in which this Court uses its shadow docket to signal or make changes in the law, without
anything approaching full briefing and argument.” Merrill v. Milligan, 595 U.S.
(2022) (Kagan, J., dissenting). In his concurrence, Justice Kavanaugh cited the Purcell
principle as reason for re-instating Alabama’s maps, apparently finding that the four
months until the primary election was too narrow a window for a remedial order. /d.
(Kavanaugh, J., concurring).

The month after Merrill, the Court delivered an unsigned order directing the
Wisconsin Supreme Court to re-draw its statehouse maps approximately six months before
the state’s primary election, holding that the state supreme court’s original maps were
unconstitutional racial gerrymanders. Wisconsin Legislature v. Wisconsin Elections
Comm’n, 95 U.S. (2022). Dissenting, Justice Sotomayor called the Court’s decision
“not only extraordinary but also unnecessary,” noting none of the traditional processes for
filing a racial gerrymander claim were followed. /d. (Sotomayor, J., dissenting). Wisconsin
had also been at the center of one of the Court’s shadow docket rulings in 2020, when an
unsigned order cited the Purcell principle in overturning the lower court’s extension of the
absentee ballot postmark date. Democratic Nat’l Comm. v. Republican Nat’l Comm., 140
S. Ct. 1205 (2020) (per curiam). The effect was to create confusion as election officials
had already begun changing the date on election materials to accord with the lower court’s
order, leaving the Supreme Court’s order arguably as disruptive of the election
proceedings. See Caroline Fredrickson, Will American Democracy Last in Light of the
Shadow Docket?,23 NEV. L.J. 727, 743 (2023).

PART V: AN EMERGING LAW OF PRESIDENTIAL SELECTION AND
PRESIDENTIAL ACCOUNTABILITY?

Truly unprecedented in American history has been the potential criminal charges
brought against former President Trump in connection with his candidacy for office and
then his efforts to retain office and the use of presidential powers, even after leaving office.
These cases raise difficult issues of the scope of presidential authority, separation of
powers, federalism, and immunities for the discharge of official functions. An entire course
could no doubt be devoted to these questions and would reach into complicated questions
of constitutional law and even criminal law. Our focus will be on the most direct
engagement with presidential election, and we begin with the question of disqualification
of a candidate for that office.

Trump v. Anderson

600 U.S. 100 (2024)
m PER CURIAM.

A group of Colorado voters contends that Section 3 of the Fourteenth Amendment
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to the Constitution prohibits former President Donald J. Trump, who seeks the Presidential
nomination of the Republican Party in this year’s election, from becoming President again.
The Colorado Supreme Court agreed with that contention. It ordered the Colorado secretary
of state to exclude the former President from the Republican primary ballot in the State and
to disregard any write-in votes that Colorado voters might cast for him.

Former President Trump challenges that decision on several grounds. Because the
Constitution makes Congress, rather than the States, responsible for enforcing Section 3
against federal officeholders and candidates, we reverse.

I

Last September, about six months before the March 5, 2024, Colorado primary
election, four Republican and two unaffiliated Colorado voters filed a petition against
former President Trump and Colorado Secretary of State Jena Griswold in Colorado state
court. These voters—whom we refer to as the respondents—contend that after former
President Trump’s defeat in the 2020 Presidential election, he disrupted the peaceful
transfer of power by intentionally organizing and inciting the crowd that breached the
Capitol as Congress met to certify the election results on January 6, 2021. One consequence
of those actions, the respondents maintain, is that former President Trump is
constitutionally ineligible to serve as President again.

Their theory turns on Section 3 of the Fourteenth Amendment. Section 3 provides:

“No person shall be a Senator or Representative in Congress, or elector
of President and Vice President, or hold any office, civil or military,
under the United States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer of the United
States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a
vote of two-thirds of each House, remove such disability.”

According to the respondents, Section 3 applies to the former President because
after taking the Presidential oath in 2017, he intentionally incited the breaching of the
Capitol on January 6 in order to retain power. They claim that he is therefore not a qualified
candidate, and that as a result, the Colorado secretary of state may not place him on the
primary ballot. See Colo. Rev. Stat. §§ 1-1-113(1), 1-4-1101(1), 1-4-1201, 14—
1203(2)(a), 1-4-1204 (2023). [After trial and appeal, the Supreme Court granted certiorari on the
question whether the Colorado Supreme Court erred in ordering President Trump excluded from the
Colorado primary ballot.]

II
A

Proposed by Congress in 1866 and ratified by the States in 1868, the Fourteenth
Amendment “expand[ed] federal power at the expense of state autonomy” and thus
“fundamentally altered the balance of state and federal power struck by the Constitution.”
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 59; see also Ex parte Virginia, 100 U.S.
339 (1880). Section 1 of the Amendment, for instance, bars the States from “depriv[ing]
any person of life, liberty, or property, without due process of law” or “deny[ing] to any
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person ... the equal protection of the laws.” And Section 5 confers on Congress “power to
enforce” those prohibitions, along with the other provisions of the Amendment, “by
appropriate legislation.”

Section 3 of the Amendment likewise restricts state autonomy, but through
different means. It was designed to help ensure an enduring Union by preventing former
Confederates from returning to power in the aftermath of the Civil War. See, e.g., Cong.
Globe, 39th Cong., 1st Sess., 2544 (1866) (statement of Rep. Stevens, warning that without
appropriate constitutional reforms “yelling secessionists and hissing copperheads” would
take seats in the House); id., at 2768 (statement of Sen. Howard, lamenting prospect of a
“State Legislature ... made up entirely of disloyal elements” absent a disqualification
provision). Section 3 aimed to prevent such a resurgence by barring from office “those
who, having once taken an oath to support the Constitution of the United States, afterward
went into rebellion against the Government of the United States.” Cong. Globe, 41st Cong.,
Ist Sess., 626 (1869) (statement of Sen. Trumbull). ...

Congress’s Section 5 power is critical when it comes to Section 3. Indeed, during
a debate on enforcement legislation less than a year after ratification, Sen. Trumbull noted
that “notwithstanding [Section 3] ... hundreds of men [were] holding office” in violation of
its terms. Cong. Globe, 41st Cong., Ist Sess., at 626. The Constitution, Trumbull noted,
“provide[d] no means for enforcing” the disqualification, necessitating a “bill to give effect
to the fundamental law embraced in the Constitution.” /bid. The enforcement mechanism
Trumbull championed was later enacted as part of the Enforcement Act of 1870, “pursuant
to the power conferred by § 5 of the [Fourteenth] Amendment.” General Building
Contractors Assn., Inc. v. Pennsylvania, 458 U.S. 375 (1982); see 16 Stat. 143—144.

B

This case raises the question whether the States, in addition to Congress, may also
enforce Section 3. We conclude that States may disqualify persons holding or attempting
to hold state office. But States have no power under the Constitution to enforce Section 3
with respect to federal offices, especially the Presidency. ...

... States enjoy sovereign “power to prescribe the qualifications of their own
officers” and “the manner of their election ... free from external interference, except so far
as plainly provided by the Constitution of the United States.” Taylor v. Beckham, 178 U.S.
548, 570-571 (1900). Although the Fourteenth Amendment restricts state power, nothing
in it plainly withdraws from the States this traditional authority. And after ratification of
the Fourteenth Amendment, States used this authority to disqualify state officers in
accordance with state statutes.

Such power over governance, however, does not extend to federal officeholders
and candidates. Because federal officers “‘owe their existence and functions to the united
voice of the whole, not of a portion, of the people,”” powers over their election and
qualifications must be specifically “delegated to, rather than reserved by, the States.” U.S.
Term Limits, Inc. v. Thornton, 514 U.S. 779, 803-804 (1995) (quoting 1 J. Story,
Commentaries on the Constitution of the United States, § 627, p. 435 (3d ed. 1858)). But
nothing in the Constitution delegates to the States any power to enforce Section 3 against
federal officeholders and candidates. ...

This can hardly come as a surprise, given that the substantive provisions of the
Amendment “embody significant limitations on state authority.” Fitzpatrick v. Bitzer, 427
U.S. 445, 456 (1976). Under the Amendment, States cannot abridge privileges or
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immunities, deprive persons of life, liberty, or property without due process, deny equal
protection, or deny male inhabitants the right to vote (without thereby suffering reduced
representation in the House). See Amdt. 14, §§ 1, 2. On the other hand, the Fourteenth
Amendment grants new power to Congress to enforce the provisions of the Amendment
against the States. It would be incongruous to read this particular Amendment as granting
the States the power—silently no less—to disqualify a candidate for federal office. ...

The text of Section 3 reinforces these conclusions. Its final sentence empowers
Congress to “remove” any Section 3 “disability” by a two-thirds vote of each house. The
text imposes no limits on that power, and Congress may exercise it any time. ... In fact,
historically, Congress sometimes exercised this amnesty power postelection to ensure that
some of the people’s chosen candidates could take office. But if States were free to enforce
Section 3 by barring candidates from running in the first place, Congress would be forced
to exercise its disability removal power before voting begins if it wished for its decision to
have any effect on the current election cycle. ...

Nor have the respondents identified any tradition of state enforcement of Section
3 against federal officeholders or candidates in the years following ratification of the
Fourteenth Amendment. Such a lack of historical precedent is generally a “‘telling
indication’” of a “‘severe constitutional problem’” with the asserted power. United States
v. Texas, 599 U.S. 670, 677 (2023) (quoting Free Enterprise Fund v. Public Company
Accounting Oversight Bd., 561 U.S. 477, 505 (2010)). And it is an especially telling sign
here, because as noted, States did disqualify persons from holding state offices following
ratification of the Fourteenth Amendment. That pattern of disqualification with respect to
state, but not federal offices provides “persuasive evidence of a general understanding”
that the States lacked enforcement power with respect to the latter. U.S. Term Limits, 514
U.S. at 826.

999

Instead, it is Congress that has long given effect to Section 3 with respect to
would-be or existing federal officeholders. Shortly after ratification of the Amendment,
Congress enacted the Enforcement Act of 1870. That Act authorized federal district
attorneys to bring civil actions in federal court to remove anyone holding nonlegislative
office—federal or state—in violation of Section 3, and made holding or attempting to hold
office in violation of Section 3 a federal crime. §§ 14, 15, 16 Stat. 143—144 (repealed, 35
Stat. 1153—-1154, 62 Stat. 992-993). In the years following ratification, the House and
Senate exercised their unique powers under Article I to adjudicate challenges contending
that certain prospective or sitting Members could not take or retain their seats due to
Section 3. See Art. I, § 5, cls. 1, 2; 1 A. Hinds, Precedents of the House of Representatives
§§ 459463, pp. 470-486 (1907). And the Confiscation Act of 1862, which predated
Section 3, effectively provided an additional procedure for enforcing disqualification. That
law made engaging in insurrection or rebellion, among other acts, a federal crime
punishable by disqualification from holding office under the United States. See §§ 2, 3, 12
Stat. 590. A successor to those provisions remains on the books today. See 18 U.S.C. §
2383.

Moreover, permitting state enforcement of Section 3 against federal officeholders
and candidates would raise serious questions about the scope of that power. Section 5 limits
congressional legislation enforcing Section 3, because Section 5 is strictly “remedial.” City
of Boerne, 521 U.S. at 520. To comply with that limitation, Congress “must tailor its
legislative scheme to remedying or preventing” the specific conduct the relevant provision
prohibits. Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings Bank, 527
U.S. 627, 639 (1999). ...
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Finally, state enforcement of Section 3 with respect to the Presidency would raise
heightened concerns. “[I]n the context of a Presidential election, state-imposed restrictions
implicate a uniquely important national interest.” Anderson v. Celebrezze, 460 U.S. 780
(1983). But state-by-state resolution of the question whether Section 3 bars a particular
candidate for President from serving would be quite unlikely to yield a uniform answer
consistent with the basic principle that “the President ... represent[s] a// the voters in the
Nation.” Id., at 795 (emphasis added). ... The result could well be that a single candidate
would be declared ineligible in some States, but not others, based on the same conduct (and
perhaps even the same factual record).

The “patchwork” that would likely result from state enforcement would “sever
the direct link that the Framers found so critical between the National Government and the
people of the United States” as a whole. U.S. Term Limits, 514 U.S. at 822. But in a
Presidential election “the impact of the votes cast in each State is affected by the votes
cast”—or, in this case, the votes not allowed to be cast—“for the various candidates in
other States.” Anderson, 460 U.S. at 795. An evolving electoral map could dramatically
change the behavior of voters, parties, and States across the country, in different ways and
at different times. The disruption would be all the more acute—and could nullify the votes
of millions and change the election result—if Section 3 enforcement were attempted after
the Nation has voted. Nothing in the Constitution requires that we endure such chaos—
arriving at any time or different times, up to and perhaps beyond the Inauguration.

* % %

For the reasons given, responsibility for enforcing Section 3 against federal
officeholders and candidates rests with Congress and not the States. The judgment of the
Colorado Supreme Court therefore cannot stand.

All nine Members of the Court agree with that result. Our colleagues writing
separately further agree with many of the reasons this opinion provides for reaching it. See
post, Part 1 (joint opinion of SOTOMAYOR, KAGAN, and JACKSON, JI.); see also post, pp.
671-672 (opinion of BARRETT, J.). So far as we can tell, they object only to our taking into
account the distinctive way Section 3 works and the fact that Section 5 vests in Congress
the power to enforce it. These are not the only reasons the States lack power to enforce this
particular constitutional provision with respect to federal offices. But they are important
ones, and it is the combination of all the reasons set forth in this opinion—not, as some of
our colleagues would have it, just one particular rationale—that resolves this case. In our
view, each of these reasons is necessary to provide a complete explanation for the judgment
the Court unanimously reaches.

The judgment of the Colorado Supreme Court is reversed.

It is so ordered.

m JUSTICE BARRETT, concurring in part and concurring in the judgment.

I join Parts I and II-B of the Court’s opinion. I agree that States lack the power to
enforce Section 3 against Presidential candidates. That principle is sufficient to resolve this
case, and [ would decide no more than that. This suit was brought by Colorado voters under
state law in state court. It does not require us to address the complicated question whether
federal legislation is the exclusive vehicle through which Section 3 can be enforced. ...
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m JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE JACKSON, concurring in the
judgment.

“If it is not necessary to decide more to dispose of a case, then it is necessary not
to decide more.” Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215, 348
(2022) (ROBERTS, C. J., concurring in judgment). That fundamental principle of judicial
restraint is practically as old as our Republic. This Court is authorized “to say what the law
is” only because “[t]hose who apply [a] rule to particular cases ... must of necessity expound
and interpret that rule.” Marbury v. Madison, 5 U.S. 1 Cranch 137, 2 L.Ed. 60 (1803)
(emphasis added).

Today, the Court departs from that vital principle, deciding not just this case, but
challenges that might arise in the future. In this case, the Court must decide whether
Colorado may keep a Presidential candidate off the ballot on the ground that he is an
oathbreaking insurrectionist and thus disqualified from holding federal office under
Section 3 of the Fourteenth Amendment. Allowing Colorado to do so would, we agree,
create a chaotic state-by-state patchwork, at odds with our Nation’s federalism principles.
That is enough to resolve this case. Yet the majority goes further. Even though “[a]ll nine
Members of the Court” agree that this independent and sufficient rationale resolves this
case, five Justices go on. They decided novel constitutional questions to insulate this Court
and petitioner from future controversy. Although only an individual State’s action is at
issue here, the majority opines on which federal actors can enforce Section 3, and how they
must do so. ...

Notes and Questions

1. The Court’s methodology is strikingly at odds with the originalist cast to recent
constitutional jurisprudence. The Per Curiam opinion is most troubled by two facts. First,
after the enactment of Section 3, actions taken by Congress indicated a move away from
the kind of enforcement favored by Colorado, certainly at the state level. This reliance on
history is of the sort that focuses on what Justice Frankfurter once termed the historical
gloss. It is not so much the contemporaneous history at the time of the adoption of the
Fourteenth Amendment, but how it came to be applied by the political branches after that
fact. See Samuel Issacharoff and Trevor Morrison, Constitution by Convention, 108 CAL.
L. REV. 1913 (2020).

Second, the opinion takes a highly functionalist account of the disruption to the
national presidential election process. At the time of the opinion, not only had Colorado
disqualified former President Trump through a judicial proceeding, but the Maine
Secretary of State had done so as well under state administrative authority. In response,
Missouri officials were considering disqualifying President Biden in that state. There is no
direct constitutional recognition of a federal interest in national presidential elections.
Indeed the Constitution assigns to the state legislators the ability to designate how their
Electors would be selected. And, in the early history of the U.S., most states selected their
Electors through state legislative designation rather than election. Here too, the Court is
looking to modern U.S. political developments to protect citizen reliance on the ability to
vote for or against national presidential candidates.

Is the Court inviting a new constitutional approach to the national interest in
presidential elections?
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2. Trump v. Anderson addresses the question of candidate eligibility and the federal interest
in national uniformity. By contrast, there are four pending sets of prosecutions that involve
the person of the president and the question of potential criminal liability of that individual
while president, while a candidate for office, and in later acts as a civilian. In New York,
former President Trump was convicted in state court of fraud based in part on covering up
the campaign implications of having paid hush money to a former porn star paramour. In
Georgia, state criminal charges await on charges of having attempted to tamper with
election results while still president. Similar charges were brought against Trump in federal
court in D.C. by Special Prosecutor Jack Smith concerning efforts to alter election results
in various states in the aftermath of the 2020 presidential election. Finally, federal charges
were also pending in Florida on charges that Trump improperly retained classified
documents after he left office. This last case was dismissed by the court on the grounds
that the appointment of a special prosecutor was an unconstitutional act.

Most significant thus far has been the D.C. prosecution which went to the
Supreme Court as Trump v. United States, 144 S. Ct. 2312 (2024). As summarized by the
Court, the indictment at issue charged that,

Trump advanced his goal through five primary means. First, he and his
co-conspirators “used knowingly false claims of election fraud to get
state legislators and election officials to ... change electoral votes for
[Trump's] opponent, Joseph R. Biden, Jr., to electoral votes for
[Trump].” App. 185, Indictment §10(a). Second, Trump and his co-
conspirators “organized fraudulent slates of electors in seven targeted
states” and “caused these fraudulent electors to transmit their false
certificates to the Vice President and other government officials to be
counted at the certification proceeding on January 6.” Id., at 186, 10(b).
Third, Trump and his co-conspirators attempted to use the Justice
Department “to conduct sham election crime investigations and to send
a letter to the targeted states that falsely claimed that the Justice
Department had identified significant concerns that may have impacted
the election outcome.” Id. at 186—187, §10(c). Fourth, Trump and his co-
conspirators attempted to persuade “the Vice President to use his
ceremonial role at the January 6 certification proceeding to fraudulently
alter the election results.” Id., at 187, §10(d). And when that failed, on
the morning of January 6, they “repeated knowingly false claims of
election fraud to gathered supporters, falsely told them that the Vice
President had the authority to and might alter the election results, and
directed them to the Capitol to obstruct the certification proceeding.”
Ibid. Fifth, when “a large and angry crowd ... violently attacked the
Capitol and halted the proceeding,” Trump and his co-conspirators
“exploited the disruption by redoubling efforts to levy false claims of
election fraud and convince Members of Congress to further delay the
certification.” Id. at 187—188, 410(e).

The stakes for any democracy could not be higher: “This case is the first criminal
prosecution in our Nation's history of a former President for actions taken during his
Presidency. We are called upon to consider whether and under what circumstances such a
prosecution may proceed. Doing so requires careful assessment of the scope of Presidential
power under the Constitution. We undertake that responsibility conscious that we must not
confuse “the issue of a power's validity with the cause it is invoked to promote,” but must
instead focus on the “enduring consequences upon the balanced power structure of our
Republic.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson,
J., concurring).” 144 S. Ct. at 2346. The crux of the opinion, and the point of departure
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from the dissents, was the efforts to define the “conclusive and preclusive” boundaries of
executive authority, relying on Justice Jackson’s Youngstown framework. The holding
defined those powers broadly and then granted complete immunity from criminal
prosecution to presidential conduct within the ambit of that power.

Most central to the discussion in this Chapter is the Court’s recognition that the
certification of a presidential election remains a legislative function. Accordingly, the
interplay between the President and his Vice President as to that function may fall outside
any immunity for executive conduct:

The question then becomes whether that presumption of immunity is
rebutted under the circumstances. When the Vice President presides over
the January 6 certification proceeding, he does so in his capacity as
President of the Senate. Despite the Vice President’s expansive role of
advising and assisting the President within the Executive Branch, the
Vice President’s Article I responsibility of “presiding over the Senate”
is “not an ‘executive branch’ function.” Memorandum from L.
Silberman, Deputy Atty. Gen., to R. Burress, Office of the President, Re:
Conflict of Interest Problems Arising Out of the President’s Nomination
of Nelson A. Rockefeller To Be Vice President Under the Twenty-Fifth
Amendment to the Constitution 2 (Aug. 28, 1974). With respect to the
certification proceeding in particular, Congress has legislated
extensively to define the Vice President’s role in the counting of the
electoral votes, see, e.g., 3 U.S.C. § 15, and the President plays no direct
constitutional or statutory role in that process. So the Government may
argue that consideration of the President’s communications with the Vice
President concerning the certification proceeding does not pose “dangers
of intrusion on the authority and functions of the Executive Branch.”
Fitzgerald, 457 U.S., at 754. Id. at 2337.

Also outside the bounds of executive immunity would be campaign related efforts
to tamper with state electoral results: “At oral argument, Trump appeared to concede that
at least some of these acts—those involving ‘private actors’ who ‘helped implement a plan
to submit fraudulent slates of presidential electors to obstruct the certification proceeding’
at the direction of Trump and a co-conspirator—entail ‘private’ conduct.” Id. at 2338.
Ultimately, this was left to remand to sort out:

Determining whose characterization may be correct, and with respect to
which conduct, requires a close analysis of the indictment’s extensive
and interrelated allegations. Unlike Trump’s alleged interactions with the
Justice Department, this alleged conduct cannot be neatly categorized as
falling within a particular Presidential function. The necessary analysis
is instead fact specific, requiring assessment of numerous alleged
interactions with a wide variety of state officials and private persons.
And the parties’ brief comments at oral argument indicate that they
starkly disagree on the characterization of these allegations. The
concerns we noted at the outset—the expedition of this case, the lack of
factual analysis by the lower courts, and the absence of pertinent briefing
by the parties—thus become more prominent. We accordingly remand
to the District Court to determine in the first instance—with the benefit
of briefing we lack—whether Trump’s conduct in this area qualifies as
official or unofficial. /d. at 2339.
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Also remanded were the most explosive charges relating to instigation of the
January 6 assault on the Capitol:

As the sole person charged by the Constitution with executing the laws
of the United States, the President oversees—and thus will frequently
speak publicly about—a vast array of activities that touch on nearly
every aspect of American life. Indeed, a long-recognized aspect of
Presidential power is using the office’s “bully pulpit” to persuade
Americans, including by speaking forcefully or critically, in ways that
the President believes would advance the public interest. He is even
expected to comment on those matters of public concern that may not
directly implicate the activities of the Federal Government—for
instance, to comfort the Nation in the wake of an emergency or tragedy.
For these reasons, most of a President’s public communications are
likely to fall comfortably within the outer perimeter of his official
responsibilities.

There may, however, be contexts in which the President,
notwithstanding the prominence of his position, speaks in an unofficial
capacity—perhaps as a candidate for office or party leader. To the extent
that may be the case, objective analysis of “content, form, and context”
will necessarily inform the inquiry. Snyder v. Phelps, 562 U.S. 443, 453.
Id. at 2339-2340.



